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Ramji Lal v. Ram Pershad 
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Sagar Shamsher ‘Jung Bahadur Rana v. 
Union of India May) 118 
Shanta Sabharwal v. Smt. Sushila Sabhar- 
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Vijay Kumar v. Manohar Lal (Jan) 1 


Widramac Sales me Ltd. v. Jec Cabmac 
(P) Ltd. (Jun) 188 


SUBJECT INDEX 


Arbitration Act (10 of 1940), S. 8 — Ap- 
pointment of an arbitrator: Intention 
not to supply vacancy, held proved 
Party could not claim relief under S. 3 
- (Apr) 81 
Cl 9. SF 1 


ammen 


——S R& Sh TON? 


Arbitration Act (contd.) — 
by procedure under S. 8. AIR 1963 AH 
23, Dissented from , (May): 97 A 


—S, 18 — Objection raised before arbi- . 


trators considered — Award silent 
Ohiaction mnst he deemed tn have heen 


—_— 


Corporation: 
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Arbitration Act’ (contd.) 

——S. 14 — Filing of award in Court by 
arbitrators — No period of limitation —- 
Can be filed any time (May) 97 B 
—ss. 16, 17 — Award remitted for re- 
consideration of single issue decided by 
arbitrator — Decision on the issue revers- 
ed after remission — Award remaining 
unchanged vis-a-vis other issues — Proce- 
dure (Jul) 165 
——S, 17 — See Ibid, S. 16 





| (Jul) 165 
——S, 20 and Sch. I, R. 3 -— Applicability 
— Court cannot order commencement of 
new arbitration under Section 20 — Ex- 
piry of the period does not end arbitration 
proceedings (Mar) 75 


——S, 20 — Contract between India and 
Polish parties — Terms of arbitration 
agreement — Settlement of claims — 
Parties bound to the terms of agreement 
l (Jul) 167 
——S, 20 — Arbitration agreement — 
Filing of — Two courts having concurrent 


jurisdiction —— Partics can opt for one of 
them (Oct) 220 A 
5S. 20 — Practice — Application for 





filing arbitration agreement — Particulars 
of dispute to be referred not disclosed in 
it -— Reference cannot be ordered — 
Existence of particulars in accompanying 
documents not sufficient (Oct) 220 C 
S. 20 (4) — Arbitration agreemeut 
conferring power on particular person to 
appoint. arbitrator — Refusal by him to 
appoint arbitrator — Court not competent 
_to appoint arbitrator (Oct) 220 B 


——§. 28 — Civil P. C., (1908), S. 9 — 
Contract Act (1872), S. 28. —- Agreement 
for supply of material entered into at 
Simla — Disputes referred to Arbitrator 
-— Simla courts alone can entertain ap- 
plication for extension of time for making 
of award by Arbitrator (Dec) 255 
S. 34 — Stay of suit — Existence of 
dispute essential (Mar) 58 B 


——S. 34 — Time sought by one of the 
partners on behalf of frm — Amounts to 
taking steps by all partners by virtue of 
Section 19 of Partnership Act — Suit 
could not be stayed under $. 34 
E (Mar) 58 C 
——S. 34 — Application under — Con- 
tents of — It must specify the dispute 
and that it is referable to arbitration 
(Mar) 64 
——Sch. I, Cl. 2 — See Ibid, S. 8 
(May) 97 A 
——Sch. I, R. 38 — See Ibid, S. 20 
(Mar) 75 
‘ Banker and Customer — Letters of Credit 
— See Civil P. C. (1908), O. 39, R. 1 
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Cinematograph Act (87 of 1952), S. 16 (a) 
-— Delhi Cinematograph Rules (1953). 
R. 45 (xiii) and Sch. 2, Condition 8-A {as 
inserted in 1965) and Notifications, D/- 
30-10-1975 and 15-11-1975 — Regulation 
of rates of admission to cinema auditorium 
— R. 45 (xiii), Condition 8-A and Notifi- 
cations are bad in law (Dec) 249 
Civil Procedure Code (5 of 1908), 5. 9 — 
Sce Arbitration Act (1940),-S. 28 l 
(Dec) 255. 
——S. 10 — “Matter in issue” — Expres- 
sion- means the subject-matter in dispute 
— Applicability in rent suits. AIR 1978 
Mad 253 and AIR 1973 Mad 476, Dissent. 
from l Jan) 1 A 
S. 10 — Expression “matter in issue” 
— Meaning of (May) 118 A 
——5S. 10 — Applicability of, to appeal 
(May) 118 B 
—~—S. 1] — Hindu Marriage Act (25 of 
1955), Ss. 10, 13 — Principle of res’ judi- 
cata -—— Whether ‘applies to petitions for 
divorce and judicial separation | 





(Feb) 33 


—~——S, 16 — See Ibid, S. 120 
; (Sep) 201 
——5, 24 — See Court-fees and Suits 


Valuations —- Suits Valuation Act (1887), 
Section 8 (Mar) 61 


——§. 47 — Specific Relief Act {1 of 
1877), S. 27 (b) — Decree for specific 
performance erroneously drawn up — 
Executing Court can interpret deeree and 
take all steps to give full effect to it 
(Jul) 129 © 
——S§. 97 — See Ibid, O. 37, R. 2 43} 
(Oct) 217 (FB) 
——S, 115 (as amended by Act 104 of 
1976) — Revisional jurisdiction — Ambit 
of Jan) 7 A 
——§. 115 — Order dismissing application 
under Section 12, Guardians and Wards 
Act for temporary custody of chid — 
Interference by High Court under S. 115 
(Mar) 67 | 
——S, 115 (2) — See Ibid, O. 37, R. 4 
| Jan) 7 B 
Ss. 120, 16 — Section 120 does not 
exclude applicability of S. 16 to High 
Courts other than Bombay, Calcutta and 
Madras — S. 16 is. applicable to Delhi 
High Court exercising original civil juris- 
diction (Sep) 201 
—.—S, 129 — See Ibid, O. 37, R. 2 (3) 
(Oct) 217 (FB) 
-——-Ss. 148, 149 — Application to con- 
done delay in payment of deficit Court- 
fee — Stamp not available at the time of 
filing pee if valid ground 





{Feb) 36 A 
——S, 149 — See Ibid, S. 148 
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Civil P. C. (contd.) 
S. 151 — See Ibid, O. 39, R. 1 





(Ja?) 9 
~——§. 15] — Inherent power lo grant 
stay of suit — Case where S. 10 not ap- 
plicable — Court can exercise its thhe- 


rent jurisdiction to stay subsequenti in- 
stituted suit with conditions 
(Jan) 1 B 


——QO, 1, R. 10 — Addition of parties — 
Application by third person for being im- 
pleaded as defendant — Ejectment suit 
— Plea that the third person is real tenant 
— Maintainability (Jul) 171 
——QO. 6, R. 15 — See Houses and Fents 
— Delhi Rent Control Act (59 of 1958), 
Section 25 read with Sch. IJ 

(Dec, 245 
———Q. 6, R. 17 — Notice of amendment 
of plaint to defendant — When not n2ces- 
sary (May) 114 B 
O. 7, R. 2 — See Court-fees and suits 
Valuations — Suits Valuation Act (3387), 
5S. 8 (Ma~) 61 


——QO. 7, R. 10-A (2) (a) — Specification 
of Court in which returned plaint is pro- 
posed to be presented — Not mandatory. 
(May) lid A 

O. 21, Rr. 58, .63 (Before amendment 
under the Amendment Act 104 of 1973) — 
Order of dismissal passed on claim. peti- 
tion filed before the Amendment Act after 
coming into force of Act — Remecy of 
petitioner if suit under R. 63 or appeal 
(feb) #0 A 

—-Q, 21, R. 58 (2) — See Ibid, C. 21. 
R. 92 (1) Proviso - (Nov) 230 A 


——O. 21, R. 63 — See Ibid, O. 21, R 58 
(Feb) 49 A 
——O. 2], Rr. 90 and 92 (1) Provisec — 
Application to set aside sale dismissed — 
Later application u/Proviso to suo-rrie (1) 
of R. 92 of O. 21 held would not le 
(Nov) 230 B 
——QO. 2], R. 92 (1) — See also Ibid, ©. 21. 
R. 90 (Nov) 230 B 
O. 21, R. 92 (1) Proviso and R. £5 (2 
aud O. 43, R. 1 (j) — Order rejecting ap- 
plication under Proviso to sub-r. (li o 
92 of O. 21 not appealable under ©. 45, 
R. 1 (j) nor u/s. 10 of the Delhi High 
Court Act ` (Nov) 280 A 
——O. 22, R. 4 (5) — Limitation Ac (85 
5 and Arts. 120 and 1&1 —- 
Applications to implead legal representa- 
tives after limitation and for setting aside 
abatement of appeal —- Condonatiow of 
delav (Mar 49 
O. 30, R. 1 — Suit by partner for 
rendition of accounts on basis of power of 
attorney executed by him in respect of 
certain property — Plaintiff pleading sole 














“by Act of 1976), 


“——O, 89. R. 2 — See also. Ibid, 


Civil P. C. (contd.) 

dence that property belonged to partner- 
ship — Suit as framed is not maintain- 
a fe (Jun) 160 


O. 87, Rr. 2 (8) and 8 (1) (as amended 
and Ss. 129 and 97 — 
Delhi High Court (Original Side) Rules, 
Chap XV, Rr. 2 and 3 — Suit on cheque 
(negotiable instrument) —- Defendant not 
a leave to defend within prescrib- 
ed time-limit — High Court Rules will 
prevail over provisions of C, P. C. by vir- 
tue of S. 129 of C. P. C. (Oct) 217 (FB) 


—O, 37, R. 3 — See Houses and Rents 
— Delhi Rent Control Act (59 of 1958), 
S. 25-B l (Feb) 17 B 


——O, 37, R. 3 (1) — See Ibid, O. 37, 
R. 2 (3) (Oct) 217 (FB) 


O. 37, R. 4, S. 115 (2) — Suit on pro- 
missory note instituted after the enforce- 
ment of Amending Act 104 of 1976 — 
Court issuing summons in the form exist- 
ing prior to its amendment — Objection 
as to service of summons in the wrong 
form rejected — Coùrt order was un- 
supportable in law — Suit was decreed 
in ful — However S. 115 (2) prevents the 
court from giving any relief to defend- 
ant. (jan) 7 B 


O. 39, Rr. 1 and 2: S. 151 — Banker 
and customer — [Irrevocable letters of 
Credit -—~ Interim injunction against 
issuing bank not to pay on basis of Let- 
ters of Credit — Plea of fraud (Jan) 9 


O. 39, 
R. 1 (Jan) 9 


—~Q,. 39, R. 2 — Temporary injunction — 
Prima facie case — Existence of, for 
grant of injunction — Judicial discretion 
of trial Court to assess — Interference by 
appellate Court (Nov) 232 A. 
O. 41, R. | — Parties to appeal — 
Respondent becoming insolvent — Estate 
vesting in official receiver —- Official Re- 
ceiver only made a party in appeal — 
Frame of appeal not bad (Feb) 40 B 
O. 41, R. 1 (8), R. 5 (5) — Money 
decree ~- Appeal against —— Necessity to 
deposit decretal amount (Feb) 86 C 
O. 41, R. 3-A — Effect of — Power 
of condonation of delay under S$. 5, Limi- 
tation Act or under S. 38 (2) Proviso 
Delhi Rent Control Act not taken away 

(Feb) 26 A 
— 0O. 41, R.5 — See Ibid, O. 41, 
R. 1 (3} (Feb) 36 C 
O. 43, R. 1 (jf) — See Ibid, O. 2], 
R. 92 (1) Proviso (Nov) 230 A 


Civil Procedure Code (Amendn-cnt) Aci 
(104 of 1976). S. 97 — See Civil P C 
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Constitution of India, Art. 19 (1) (g) — 
. See also Cinematograph. Act (1952), 

5. 16 (a) ' (Dec) 249 
——Arts. 19 (1) (g), 21 — Right to higher 
education as a prerequisite to carrying on 
profession -— Partakes the’ nature of 
fundamental. right though not specificially 
, named . (Apr) 87 C 


—Art. 19 (1) (g) and (6) — Fundamen- 


tal right to carry on trade — Restriction on ` 


— Test for reasonableness — _  Restric- 
tions placed by orders under S. 3 of 
Vegetables Oil Product Producers (Re- 
gulation of Refined Oil Manufacture) 
Order, 1973 — Not reasonable. 
- (May) 122 B 
Art, 31 — See Ibid, Art. 19 (1) (g) 
(Apr) 87 C 
"Art, 188 — Certificate — Question of 
interpretation of S. 10 (D of. Delhi High 


Court Act — Decision of F. B: already ` 


existing — Certificate refused: 
(Jun) 158 B 
Art, 296 — Natural justice — Hear- 
ing rule — Applicability to Universities 
(May) 101 A 
——Art. 226 — University rules —- Mini- 
mum attendance for post graduates. pre- 
scribed —- Court is not empowered to find 
whether such rules are reasonable 
(May) 101 B 
Art. 841 — Whether ‘Patol? commu- 
nity of Multan is a Scheduled Caste: — 
Concerned authorities and not court are 
competent to decide (Apr) 87 A 





ot of Courts Act (70 of 1971), 


(b) — Civil contempt — Wilful ` dis: 
obedience, — Interpretation (Sep) 202 A 


—S, 12 — Apology — Can be oral and 
can be accepted at any stage — May 
even be “qualified or. conditional” . but 
must be “bona fide” (Sep) 202 C 
——§, .13 — Words sban inter- 
feres’ or “tends substantially to interfere 
with the due course of justice” — Mean- 
ing (Sep) 202 B 


Contract Act (9 of 1872), 5. 27 — Inter- 
pretation of — Agreement in restraint of 
trade is void — Section exhaustive 

(Noy) 232 B 
-——5, 28 — See Arbitration Act (1940), 
S. a i ee 255 


(J i 160 
Court-fees Act (7 of 1870) 
See under Court-fees and Suits Valua- 
. tions 


COURT-FEES AND SUITS 
VALUATIONS 
—Court-fees Act (7 of 1870), S. 7 — Suits 


Valuation Act (1887), S 8 — Delhi High 
Caurt Act (TQBRY S T.ahnre High 


Court-fees and Suits Valuations — Court. 
fees Act (contd.) 

applicable to suits filed in Delhi High 
Court — Valuation for jurisdiction and 
court-fee need not be the same 

(Jun) 138 
—Suits Valuation Act (7 of 1887), S. 8 — 
See also Court-fees and ae Valuations — 
Court Fees Act (1887), S (June) 188 
8 and.9 — Suit for, rendition of 
accounts — Value of suit for jurisdic- 
tion fixed at Rs. 200/- — Suit not main- 
tainable in High Court’ — S. 24 Civil 
P. C. or S. 5 (2) of Delhi High Court Act 


S, 


not applicable (Mar) 61 
—-5. 9 — See Ibid, S. 8 (Mar) 61 
Delhi Cinematograph Rules (1953), 
R. 45 (13) — See Cinematograph Act 
(1952), S. 16 a {D ec) 249 
——5ch. 2, Conditicn 8-A — See Cinema- 
tograph Act (1952), 5.16 (a) (Dec) 249 

(26 of 1966), 


Delhi High Court Act - 
S. 5 (2) — See Court-fees wd Suits Valua- 
tions — Suits Valuation Act (1887), S. 8 
(Mar) 61 
——S. 7 — See Court- fees and Suits 
Valuations — Court-fees Act (1870), S. 7°. 


(Jun) 138 
——S: 10 — See Civil P. C. (1908), O. 21, 
R. 92 D (Proviso) -= (Nov) 280 A 
0 (1) — Order of single Judge in 
ER A of ordinary , original “jurisdiction 


i cestntutieeaeatetiibmamtamnal 


— Appeal lies if such order is judgment 
within the meaning of Civil P. C. and 


not Letters Patent (Jun) 153 A 


Delhi High Court (Original Side) Rules 
See under High Court Rules and Orders 
Delhi High Court Rules and Orders ` 
See under High Court Rules and Orders 


Delhi Land Reforms Act (8 of 1954) 


See under Tenancy Laws 
u Corporation Act (66 ol 


See under Municipalities 
Delhi Rent Control Act (59 of 1958) 

See under Houses and Rents 
Delhi Terminal Tax Rules . 

See under Municipalities ` 
Delhi University Act (8 of 1922) 

See under Education 
Divorce Act (4 of 1869), S. 2 —- Requisite 
for relief. under the Act — One of the par- 
ties must be Christian — Form of marri- 
age is immaterial (Mar) 78 A 
. 2 — Hindu Marriage Act (25 of 
1955), S. 2 — Relief in case of Hindu 
marriage — Only one party being a 
Christian at time of application — Relief 
is available both under Divorce Act and 
Hindu Marriage Act ` (Mar) 78 C 
———-§, 7 — Relief in respect of polygam- 


Whether availahle 


oe cotanaguanmunemmiade rind 


TASEEN morriaga 


2 
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Divorce Act. (contd.) 3 

-~——S. 19 (1) — Birth of child due to fec- 
undation ab extra — Held, the mariage 
had not been consummated (Ap~) 93 


' EDUCATION 
—Delhi University ‘Act .(8 of 22), 
S.'81 — Ordinance VII framed under — 
See Constitution of India, Art. 226 
(May) 181 A 


Evidence Act (1 of 1872), S. 106 — See 
Jand Acquisition Act (1894), S. 17 (_) 
_ (Apr) 34 C 
—~—S. 115 — See also Vegetable Oil Pro- 
duct Producers (Regulation of Refined Oil 
Manufacture) Order (1973), Cl. 8 
i : May) 122 A 
——S. 115 — Equitable estoppel — Edu- 
cational institution cannot cancel stu- 
dent’s initial admission ,on basis of dis- 
qualification after letting him study ceurse 
for a long time ' (Apr) 37 B 
Guardians and Wards Act (8 of 5§90), 
S. 12 — See Civil P. C. (1908), S. 15 


(Maz; 67 
HIGH -COURT RULES AND ORLERS 
—Delhi High Court (Original Side) Eules, 
Chap. XV — See Civil P. C, (1908), G. 37, 
R. 2 (3 (Oct) 217 (EB) 

ap. XV, R.3 — See Civil >. C. 

(1908), O. 87, R. 2 (3) (Oct) 217 (FB) 

—Delhi High Court Rules and Orders, 

Chap. 2-A, Rr. 9, 10 — Deposit of 

Rs. 100/- for, printing charges in treasury 

and attachment of receipt if concition 
precedent for filing of first appeal 

(Feb) 36 B 

——Vol. V, Chap. 2-A, R. .10 — See Ibid, 

Vol. V, Chap. 2-A, R. 9 © (Feb) 6 B 


` Hindu Law — Will = Ademption — See 


Succession Act (1925), S. 152 A 
i 240 


I (Nov 
Hindu Marriage Act (25 of 1955), S. 2 
See Divorce Act (1869). S. 2 (Mar) 78 C 
——S. 10 — See Civil P. C. (5 of 1908), 





S. I1 (Fes) 33 
——S. 13 — See Civil-P. C. (5 of 1908), 
S. 11 (Fes) 33 

S. 28 (4) — See Limitation Act G6 of 
1968), S. 12 (2) .` 5> “ (Bea) 22 


HOUSES AND RENTS 
-—-Delhi Rent Control ‘Act (59 of 958), 
S. 2 (1) — Tenant — Meaning of} before 


‘and after -1976:° Amendment — Hers of 


statutory tenant — Right to inherit ten- 
ancy ae (Aug 
+——Ss. 14:(1), Cl. (e) Proviso, 14-A, 25-B 
and 38 -— Order granting leave to dafend 


-eviction: petition — No appeal lies to the 


Tribunal . . (Feb) 17 A 
S. 14 (1) (e) —- Findings regarding 





‘hema fide rennirement and non-availanilitv 


) 186: A (FB) ` 


Houses and Rents — Delhi Rent Control 
Act (contd.) O 
of suitable accommodation — Finding oł 
fact —' High Court cannot interfere in 
second appeal (Sep) 197 A 
—S5. 14 (1) (h) — Tenant getting allot- 
ment of 'alternative residence — Cause 
of action for eviction from premises in 
possession starts — Allotment in name of 
one heir of deceased tenant — Enures for 
all heirs > =. |. . (Sep) 197 B 
-—S.. 14-A — See also Ibid, S. 14 (1), 
CI. (e) Proviso (Feb) 17 A 
-—~—Ss. 14-A and 25-A — Object of 
2 (Feb) 17 C 
~———S. 25 and Section 88 (1) — Appeal — 
Maintainability — Order under Section 25 
refusing to stay dispossession of ' person 
claiming independent title — Is appeal- 
able > (Feb) 46 
mS. 25-A — See Ibid, S. 14-A 
: (Feb) 17 G 
-—S. 25-B — See also Ibid, S. 14 (1), 
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YOGESHWAR DAYAL, J. 


Vijay Kumar and others, Petitioners w 
Manohar Lal and others, Respondents. 


C. R. No. 183 of 1978, D/- 19-5-1978.* 


(A) Civil P. C. (5 of 1908), S. 10 —~ 
“Matter in issue” — Meaning — Expres- 
sion means the subject-matter in dispcte 
— Applicability in rent suits, AIR 1973 
Mad 253 and AIR 1973 Mad 476, Dissent. 
from. 


The expression “matter In issue” cc- 
curring in S. 10 means the subject-matter 
in dispute and takes such colour from the 
Explanation to S. 10. (Para 38) 

The mere fact that some issues ere 
common in the two suits would not neces- 
sitate the stay of the subsequent suit 
(Para 14) 

In this view, S. 10 will not be zp- 
plicable where suits are filed for recovery 
of rent for different periods. Section 10 
‘does not bar the trial of a suit for rent “or 
a period subsequent to that included in 
the previously instituted suit for reat, 
although the same question may be “n= 
volved in the two suits. AIR 1973 Mad £53 
and AIR 1973 Mad 476, Dissent. from; 
Case law discussed. 


(Paras 15, 16, 17 and 18). 


Anno: AIR Comm., C. P. C. (9th Eda), 
S. 10, N. 4. 


(B) Civil P. C. (5 of 1908), S. 151 ~ 
Inherent power to grant stay of suit — 
Case where S. 10 not applicable — Court 
can exercise its inherent jurisdiction to 


(Against order of S. C. Jain, Addl. Dist. J., 
Delhi, D/- 9-2-1978). 


TV/JV/E197/78/VBB 
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stay subsequently instituted suit. with 
conditions — Rent suit — Conditions im. 
posed for stay in the case held not un 
reasonable or onerous. (Paras 29, 39; 

Anno: AIR Comm, C. P, C. (9th Edn.), 
S. 151, N. 2 (H). 


Cases Referred: Chronological] Para 


AIR 1973 Mad 253 21, 26 
AIR 1973 Mad 476 21, 27 
AIR 1973 Pat 196 2T 
AIR 1973 Punj & Har 454 21, 24 
AIR 1971 Cal 345 21 
AIR 1954 Punj 113 21 
AIR 1953 Bom 117 21, 22 
AIR 1940 Mad 7 20, 26 
AIR 1938 Lah 502 : 16 
AIR 1932 Cal 751 21, 25 
AIR 1929 All 805 17 
AIR 1929 Oudh 341 18 
AIR 1925 Mad 574 19, 26 
AIR 1923 Cal 716 18 
AIR 1922 Mad 304 19 
AIR 1917 Cal 248 15 
(1889) ILR 11 All 148 (FB) 13 


Sultan Singh, for Petitioners: S. P, 
Mahajan, for Respondents. 


ORDER :— This is a petition for revi- 
sion under S. 115 of the Civil P. C. against 
the order of the learned Additional Dis- 
trict Judge, Delhi dated 9-2-1978 where- 
by the learned trial court held that S. 10 
of the Code is not applicable to the facts 
of the case but in the exercise of the 
inherent jurisdiction of the court, the 
trial court, however, stayed the present 
suit on the condition that the defendants 
Nos. 1 to § should deposit in court for 


‘the period in dispute part of the amount . 


claimed in the present suit @ Rs. $71.25 
per month and should furnish surety. 
bond for the balance amount claimed in 
the suit. 
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2 The present revision petition has 
been filed on behalf of defendants 1, 2 
and 4 and it is contended that on tha 
facts of the case S. 10 of the Code of 
Civil Procedure was applicable, and, 
therefore, the trial court should have 
Stayed the suit and had no jurisdiction 
to impose any conditions while staying 
the suit. 


3. The plaintiffs had filed the present 
suit out of which the present revision 
arises for the. recovery of Rs. 349200/- 
as arrears of mesne profits for the period 
1-4-1974 to 31-3-1977, The mesne profits 
were claimed @ Rs. 950/- per month 
against the defendants. 


4. The allegations made in the plaint 
were that Radhey Shyam, deceased father 
of defendants 1 to 5, was the tenant 
under Manohar Lal, plaintiff No. #, in 
respect of the property in dispute. The 
contractual tenancy of Radhey Shyam 
was duly terminated during his life time 
by serving upon him a notice of eject- 
ment and after the expiry of the period 
of the notice Radhey Shyam was a sta- 
‘tutory tenant of the premises and statu- 
tory tenancy came to an end‘on his 
death on 6-11-1972. The defendants T to 
5 are the heirs and legal representatives 
of Radhey Shyam and they did not ac- 
quire any right or interest in the pro- 
perty on his death and their possession 
was that of trespassers. . 


5. The defendants including the peti 
tioners contested the suit and filed an 
application under S. 10 and S. 151 of the 
Civil P, C., for stay of the proceedings 
of the suit alleging that there was a 
previously instituted suit for possession 
and for recovery of mesne profits at the 
said rate of Rs. 950/- per month for the 
period 6-11-1972 to 5-2-1973 pending in 
respect of the same property as in the 
present suit in the court of Shri P. R. 
Thakur, Sub Judge, Delhi. That suit 
was filed on 26-2-1973. It had further 
been alleged that there was yet another 
suit being Suit No. 156 of 1973 filed by 
Manohar Lal, plaintiff, for recovery of 
Rs. 12,251.25 as arrears of rent for the 
period ending 31-10-1972 against the pre- 
sent defendants and the said suit in the 
terms of the order of this court passed 
on 23-3-1977 in Civil Writ No. 64 
of 1977 Vijay Kumar v. Manohar 
Lal had been stayed and would re 
main stayed subject to the final decision 
‘of the suit for possession and for the 
recovery of mesne profits by the court 
concerned. The suit for the recovery af 
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rent was filed at the agreed rate of rent 
of Rs. 371.25 while the suit for recovery 
of mesne profits had been filed @ Rs. 950 
per month. It had been alleged that in 
the suit for possession and for recovery 
of mesne profits, these defendants had 
filed their written statement pleading, 
inter alia, that Radhey Shyam, deceased, 
was never the tenant in his individual 
Capacity. It was Hindu Undivided Family 
Firm known as “The Steel Slate Manu- 
facturing Co.” of which Radhey Shyam 
was only the Karta and the Manager and 
the firm throughout and still continued 
to be the tenant and after the death of 
Radhey Shyam his eldest son Vijay 
Kumar, defendant No. 1, (petitioner 
No. 1 herein) being the eldest male mem- 
ber had become Karta and Manager of 
the said firm and that the tenancy of the 
tenant firm was never determined by any 
notice as required by law and that the 
Said firm was the tenant in the premises 
in suit for all intents and purposes. The 
other defendants were occupying the pre- 
mises in dispute as sub-tenant of the 
aforesaid joint Hindu Family firm with 
the consent and knowledge of the previ- 
ous owner/landlord as well as of the 
plaintiff Manohar Lal, his successor in 
interest. It had been further alleged 
that the entire controversy between the 
parties in the two suits: the suit for reco- 
very of possession and mesne profits 
which was a previously instituted suit 
and the present suit were absolutely 
common and the matter directly 
and substantially in issue in the 
former suit was also directly and 
Substantially in issue in the present suit 
between the parties. The decision. of the 
present suit wholly rested on the decision 
of the former suit by the court’ concern- 
ed. and the parties would be bound by 
the same. It was, thus prayed by the 
petitioners that the proceedings of the 
present suit be. stayed as the present 
suit ‘was filed subsequently, 


6. The plaintiffs who are respondents 
Nos. 1 and 2 in the present revision peti~ 
tion contested this application and filed 
written reply wherein it was admitted 
that the earlier suit was pending for 
possession and mesne profits in the court 
of Shri P. R. Thakur, Sub Judge, Delhi 
it was also stated that the suit filed for 
recovery of rent had been stayed by the 
High Court on the condition that the 
plaintiff was permitted to withdraw from 
the courts of Rent Controller and Addi- 


tional Rent Controller amounts deposited 
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to the extent of the suit amount subject 
to the condition that it would be adjust- 
ed in the light of the findings on tre 
question of alleged dispute about the 
tenancy in suit No, 139 of 1973. It wes 
also alleged that the cause of action in 
both the suits was not the same or ider- 
tical. The suits related to different 
periods and S. 10 of the Civil P. C. hed 
no application in that situation. 


7, On these allegations the learned 
trial court found the facts as under :— 


‘In this case, there are certain facs 
which are admitted. An earlier suit is 
pending for possession and for recovery 
of mesne profits at the rate of Rs. 950- 
per month for the period 6-11-1972 <o 
5-2-1973. This suit was filed on 6-2-1973 
and is still pending in the court of Shri 
P. R. Thakur; Sub Judge, Delhi. In that 
suit the plaintiff has alleged the defen- 
dants to be trespassers and has termed 
Radhey Shyam deceased as a statutory 
tenant and it has also been alleged that 
Radhey Shyam was a tenant in his in- 
dividual capacity and his tenancy was 
terminated during his lifetime and that 
he became statutory tenant in his IE- 
time. The defendants have controvert=d 
these pleas and have stated that the tea- 
ancy was in the name of Joint Hindu 
Family firm of which Shri Radhey Shyam 
was a karta. It has been denied that 
Shri Radhey Shyam was a statutory 
tenant at the time of his death. It hss 
been denied that the plaintiffs are entitled 
for the recovery of mesne profits at tare 
rate of Rs. 950/- per month. They xe 
entitled for rent at the agreed rate of 
Rs. 371.25. Necessary issues on thee 
pleas have been duly framed in the præ- 
vious suit along with other issues. 


_ It is also admitted fact and is abo 
apparent from the copy of the orcdr 
passed by Hon'ble Mr. Justice Dalip 
Kapur of Delhi High Court in Civil Revi- 
sion No. 64/77 that the suit for the reo- 
very of Rs. 12,251.25 as arrears of rent 
filed for the period ending 31-10-72 was 
ordered to be stayed on 23-3-1977 on tae 
condition that the amount claimed in the 
suit, would be withdrawn by the plain- 
tiff from the amount deposited with the 
Rent Controller without prejudice to the 
- fact whether amount is due from Shri 
Radhey Shyam or from joint Hindu 
family firm. The eventual decision f 
this controversy will lead to an adjust- 
ment of the amount to the person, co2 

cerned in the right account,” j 
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After coming to the aforesaid findinas 
the learned trial court took the view 
that on law and facts in the previously 
instituted suit pending in the court of 
Shri P. R. Thakur and in the present 


suit, the matter in issue in both the suits — 


is not directly the same. 

8. Learned trial court also took the 
view that the matter substantially in- 
volved in the previously instituted suit 
and the present suit is the same as far 
as the questions whether the defendarts 
were trespassers in that property or 
whether they were the tenants being the 
members of the Hindu Undivided Family 
and secondly whether the plaintiffs were 
entitled to recover mesne profits @ 
Rs. 950/- per month or at the agreed rate 
of Rs. 371.25 are concerned. 


9. Learned trial court further held 
that technically speaking the provisions 
of S. 10 of the Code could not be made 
applicable but the provisions of S. 10 
coupled with the provisions of S. 151 of 
the Code were applicable to the present 
case. It also took the view that the cese 
was not covered by §..10 of the Code 
and the court exercised its inherent 
jurisdiction under S. 151 of Civil P. C. 
for staying the suits but then the court 
could impose condition while passing the 
order of stay in exercise of its inherent 
jurisdiction. 

10. In this view of the matter the 
learned trial court imposed the following 
conditions :— 


“In this case, there is no dispute that 
the defendants/applicants have used these 
premises for the period for which the 
mesne profits have been claimed i.e. from 
1-4-74 to 31-3-77. It is also not the 
case of the defendants/applicants that 
they have made the payment of. tais 
period either as rent or otherwise. By 
ordering the stay of these -proceedings 
without asking the defendants/applicants 
even to pay the amount at the agreed 
rate of Rs. 371.25, it would amount to 
injustice to the plaintiffs and so keeping 


. In view the equity and the law and. 


other circumstances, I hereby order that 
the proceedings of this suit shall stand 
stayed on the condition that the defen- 
dants No. 1 to 5 applicants shall deposit 
in court the amount of the period 
1-4-74 to 31-3-77 which is the period in 
dispute at the agreed rate of Rs. 371.25 
and shall furnish the surety bond of the 
balance suit amount to the effect that in 
case, it was held that the defendarts/ 
applicants are trespassers and are liable 
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to pay mesne profits at the rate of 
Rs. 950/~ per month they would pay the 
balance. amount to the plaintiffs. For 
payment of the amount at the agreed 
rate of Rs, 371.25 for the period 1-4-74 
to 31-3-77 and for furnishing the surety 
bond to come up on 3-3-1978.” 

11. Before adverting to the relevant 

provisions of law it may be noted that in 
the present suit there are two plaintiffs, 
namely, Manohar Lal and Smt. Sneh 
Lata Handa. Smt. Sneh Lata Handa, 
plaintiff No. 2, claims co-ownership with 
Manohar Lal on the basis of a gift of a 
portion of the property to her and she 
being now a joint owner. The previously 
instituted suit was filed only by Manohar 
Lal. 
The previously imstituted suit claimed 
mesne profits for the limited period from 
6-11-1972 to 5-2-1973 whereas the pre- 
sent suit claims, inter alia, mesne profits 
for the period 1-4-1974 to 31-3-1977. 
Thus, the causes of action for the twe 
suits are different. It is true that three 
of the issues likely to arise in both the 
suits are same: 


1. Whether Radhey Shyam deceased 
was a tenant and whether his tenancy 
was duly determined ? 

2. Whether the firm ‘The Steel Slate 
. Manufacturing Co.” a Hindu Undivided 
Family Firm was a tenant? 

3. Whether the defendants were liable 
to pay rent and/or damages? If so at 
what rate? 

12. The question which arises is the 
meaning of the words ‘matter in issue’ 
occurring in S. 10 of the Code of Civil 
Procedure. Sec. 10 of the Code reads as 
under t=- 


“10. No Court shall proceed with the 


trial of any suit in which the matter in 
issue is also directly and substantially 
‘in issue in a previously instituted suit be- 
tween the same parties, or between par- 
ties under the same title where such suit 
is pending in the same or any other 
Court in (india) having jurisdiction to 
grant the relief claimed or in any Court 
‘beyond the limits of. (India) established 
or continued by (the Central Government) 
‘and having like jurisdiction, or before 
(the Supreme Court). 

Explanation— The pendency of a suit 
in a foreign Court does not preclude the 
Courts in (India) from trying a suit found- 
ed on the same cause of action.” 

13. Under S. 12 of the old Act, which 
corresponds to the present S. 10, it was 
clearly held by the Full Bench of Allaha- 


* 
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bad High Court in Bal Kishan v. Kishan 
Lal ((1889) ILR 11 Atl 148) that, unless 
the subject-matter in the two suits is 
identical and the reliefs are also the 
same, that section would be inapplicable. 


. The words ‘for the same reliefs’ have 


been omitted from the new section and 
there are a few other slight alterations} 
but it is noteworthy that, while S. 11 
provides that no Court shall try any suit 
or issue etc., S. 10 merely says that no 
Court shall proceed with the trial of any 
suit. 

14. Another fact to be noticed is tha 
explanation to S. 10 of the Civil P. C. 
The purpose of statutory explanation to 
a provision of statute is to explain that. 
provision. In the explanation the words 
‘on the same cause of action’ are very 
material and give colour to the expres- 
sion ‘matter in issue’ occurring in the 
substantive part of the section. H, thus, 
follows that the mere fact that some 


‘issues are common in the two suits would 


not necessitate the stay of the subsequent 
suit under S. 10. Although the words 
‘matter in a suit’ cannot be held neces- 
sarily to mean the subject matter in dis- 
pute, it seems clear that they must mean 
the entire matter in controversy and not 
one of the several issues in the case. If 
the intention of the legislature -had been 
to widen the scope of S. 10 so as to maka 
it co-extensive with S. 11 the language 
employed would have been identical. 


15. The question whether S. 10 will 
be applicable where suits are filed for 
recovery of rent for different periods 
has been the subject matter of numerous 
decisions. Bal Kishan v. Kishan Lal © 
decided under the old Code has already 
been noticed earlier. The same view was. 
taken under the present Code by Mooker~ 
jee and Cuming JJ. in Bepin Behary 
Mozumdar v. Jogendra Chandra Ghosh, 
(AIR. 1917 Cal 248). In this case the 
matter in controversy was whether A is 
entitled to recover from B Rs. 5,000/-« 
as rent for the year X. In the second 
suit the question in dispute is whether A 
is entitled to recover from B Rs. 3,000/« 
as the rent for the year Y. Mookerjee, 
J. while interpreting S. 10 took the view 
that the expression ‘matter in issue’ had 
reference to the entire subject-matter in 
controversy between the parties. It was 
observed that ‘the object of the section 
is to prevent Courts of concurrent juris- 
diction from simultaneously trying two 
parallel suits in respect of the same mat- 
ter in issue’. It is. true that in the case 
before the Calcutta High. Court not. only 
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the period was different but the amount 
claimed was also different. But the ratio 
of decision was the meaning given by the 
Division Bench to the expression ‘matter 
in issue’. The ,Division Bench specifically 
took the view that ‘S. 10 does not bar 
the trial of a suit for rent for a period 
subsequent to that included in the preri« 
ously instituted suit for rent, althouzh 
the same question may be involved in 
the two suits’, e 

16. This view of the Calcutta Hizh 
Court was also followed by Abdul Raskid 
J. in Roshan Din v. Malan Bibi (AIR 
1938 Lah 502). 

17. Allahabad High Court apart from 
the decision of Full Bench noticed earlier, 
under the new Code in Gargi Din Miskra 
v. Debi Charan (AIR 1929 All 805) aso 
took the same view. 

18. The same view was also taken by 
a Division Bench of Oudh Chief Court in 
Channan Kuer v. Sahdeo Singh (AIR 
1929 Oudh 341). In (Chaudhary) Jamini 
Nath Mallick v. Midnapur Zemindary Co. 
(AIR 1923 Cal 716) the question was whe- 
ther the subsequent ‘suit for recovery of 
cess was liable to be stayed as an earlier 
Suit for recovery of cess was pending. 
Rankin J. took the view that S. 10 Ład 
no application, Learned Judge went on 
to observe: 


“It does not follow, because the words. 


“the same relief’ are no longer in the 
section, that S. 10 is applicable to suits 
for recovery of successive rents. I will 
draw attention in this connection to one 
further point. Under the new Code it is 
clear that the section will not apply un- 
less the previous suit is before a Court 
which is competent to grant the retief 
claimed in the present suit. That by it~ 
self shows that the section cannot aply 
‘to claims for rent due at successive 
periods altogether. Nobody can doubt 
that whatever may be the result of she 
suit now pending in appeal, the Court 
cannot possibly give judgment thereunder 
for cesses that fell due long after the in- 
stitution of the suits.” 


19. In Narikkote Kunnamangalath 
Ittisseri Kuberan Nambudri v. Poth=ra 
Kalloor Koman Nair (AIR 1925 Mad 574) 
Srinivasa Aiyangar J. while construing 
S. 10 observed as under :-—~ 


“I believe the real intention of the 
Legislature in framing S. 10 of the Civil 
Procedure Code was merely to prevent 
later suits relating to the same subject- 
matter being tried before an earlier suit 
relating to the same subject-matter . is 
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tried and disposed of. Otherwise the 
result will be that if any issue should be 
common to two suits the later suit could 
never possibly be disposed of before the 
earlier suit. But we know that the law 
recognises that the decision. even in a 
later suit may operate as res judicata in 
a suit which has been really instituted 
previously. There is also direct authority 
for the position reported in Sreeramulu v. 
Sreeramulu (AIR 1922 Mad 304) where 
Mr. Justice Venkatasubba Rao construing 
this very section has, after referring to 
the previous decisions, come to the con- 
clusion that the expression “matter in 
issue” in S. 10 has reference to the entire 
subject in controversy between the par- 
ties.” à 


20. Abdul Rehman J. though on 
slightly different facts also took the view 
in Velur Munuswamji Mudaliar v. 
Darwaja Raghupathi (AIR 1940 Mad 7) as 
under : i 


The expression ‘the matter in issue’ 
as used in S. 10 does not mean any mat- 
ter in issue. The matter in issue in a 
previously instituted suit refers to entire 
subject matter in dispute not to one of 
the issues however important it may be 
for the decision of the suit. 


21. Mr. Sultan Singh, however, stre- 
nuously relies on the decisions of Jai Hind 
Iron Mart v. Tulsiram Bhagwandas (AIR ` 
1953 Bom 117), C. Raman and Co. v. 
Modern Motor Works (AIR 1973 Punj 
and Har 454), Sm. Jinnat Bibi v. Howrah 
Jute Mill Co., Ltd. (AIR 1932 Cal 751), 
Raj Spinning Mills Amritsar v. A. G. 
King Ltd. Excelsior Mills (AIR 1954 Punj 
113), Life Pharmaceuticals (Private) Ltd. 
v. Bengal Medical Hall (AIR 1971 Cal 
345), C. P. Srinivasam Pillai v. Chellaku- 
mara Gounder (AIR 1973 Mad 253), P. S. 
Kandasami Mudaliar v. T. N. Ranga- 
nathan (AIR 1973 Mad 476) and Fulchand 
Motilal v. Manhar Lall Jetha Lall Mehta 
(AIR 1973 Pat 196). 


22. In Jai Hind Iron Mart v, Tulsiram 
case the Division Bench observed as 
under (at p. 119): 


“S. 10 does not contemplate an identity 
of issues between the two suits, nor does 
it require that the matter in issue in the 
two suits should be entirely the same or 
identical. What the section requires is 
that the matter in issue in the two suits 
should be directly and substantially the 
same, and proper effect must be given to 
the language used by the Legislature in 
S. 10 that the identity required is a sub- 
stantial identity, There must be an iden- 
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tity of the subject-matter, the field of 
controversy between the parties in the 
two suits must also be the same, but the 
identity contemplated and the field of 
controversy contemplated should not be 
identical and the same in every parti- 
cular, but the identity and the field of 
controversy must be substantially the 
same, | 

The Calcutta suit was filed by the ap- 
pellants on a contract dated 4-11-1951, 
and their case was that the contract was 
for a sale by them of 1898 tyres to the 
respondents. Their further contention 
was that these tyres were according to 
certain specifications and they contended 
that the plaintiffs in the present suit fail- 
ed to take delivery of these tyres. and 
therefore they filed a suit for damages for 
non-acceptance. In the Bombay suit the 
respondents sued on the same contract 
of 4-11-1951, but their contention ‘was 
that under this contract they had con- 
tracted to purchase only 1,600 tyres and 
not 1,898 tyres. Further the contention 
was that these 1,600 tyres were not ac- 
cording to specifications but they were 
according to certain contract quality, and 
their grievance in the Bombay suit was 
that the tyres that were delivered were 
not according to contract quality. They, 
therefore, filed a suit for refund of a 
certain amount in respect of the pricd 
they had paid for tyres which were not 
according to contract quality and also for 
damages for non-delivery. 


Held that whatever reliefs the appel- 
lants might seek in the Calcutta suit and 
whatever may be the reliefs which the 
respondents might seek in the Bombay 
suit, these reliefs were incidental to the 
decision which the Court must come to 
as to what was the contract between the 
parties, ‘Therefore, if the Calcutta High 
Court in the previously instituted’ suit 
' were to decide that the contract was 
either as the appellants pleaded or as 
the respondents pleaded, that decision 
must operate as res judicata in the Bom- 
bay suit. The Bombay suit should be 
stayed under S. 10 until the hearing and 
final disposal of the Calcutta suit.” 

23. It will be noticed that the two 
suits involved were in the nature of cross 
suits. Both the parties were relying on 
the same contract. The Division Bench 
had emphasised that ‘there must be an 
identity of the subject-matter, the field 
of controversy between the parties in the 
two suits must also be the same’. In 
suits for damages for different periods 
the field of controversy is not the same, 


24. The case of C. Raman and Co. v 
Modern Motor Works (AIR 1973 Punj and 
Har 454) decided by D. K. Mahajan J. is 
Similar to the decision of the Bombay 
High Court mentioned earlier. 


25. In the case of Smt, Jinnat Bibi v. 
Howrah Jute Mill Co. Ltd. (AIR 1932 Cal 
751) Patterson J. noted the real matters 
in issue in the two suits. In the case be-. 
fore him there was no dispute as to the 
rent being in arrears or about the rate of 
rent. The learned Judge has also noticed 
the controversy which was there. Patter- 
son J. applied the test of res judicata and 
took the view that S, 10 became ap- 
plicable. 

26. The case of ©., P. Srinivasan v. 
Chellakumara Gounder (AIR 1973 Mad 
253) appears to support the submission 
made by Mr. Sultan Singh. In this case 
the learned Judge applied the test of res 
judicata. But it appears that the earlier 
decisions of the Madras High Court re- 
ported as AIR 1925 Mad 574 and AIR 1940 
Mad 7-were not brought to the notice of 
the learned Judge. The learned Judge 
also assumed that ‘the subject-matter in- 


volved in the two suits was the same’. 


27. In P. S. Kandasami Mudiiar v. 
T. N. Ranganathan (AIR 1973 Mad 476) 
Raghavan J. again applied the test of res 
judicata and took the view that for ap- 
plicability of S. 10 it was not necessary 
that the subject-matter and the cause 
of attion in the two suits should be 
identical. It may have been a case to 
stay the suit under the provisions of Sec- 
tion 151 of Civil P. C. But the test laid 
down by the learned Judge for applying 
S. 10 is contrary to the earlier decisions 
of the Madras High Court which were - 
not brought to the notice of the learned 
Judge. In any case the suits did not re- 
late to claims for rent or damages for 
different periods. 

28. It appears to me that the expres 
sion “matter in issue” occurring in S. 10 
of the Civil P. C. means the subject- 
matter in dispute and takes such colour 
from the explanation to 5. 10. 


29. The learned Additional’ District 
Judge was, thus, right in finding that 
S. 10 of the Civil P. C. did not apply to 
the facts of the case. It also appears to 
me that the learned Additional . District 
Judge was also right in invoking its in- 
herent jurisdiction to stay the subse- 
quently instituted suit. The controversy 
between the parties was whether the 
learned Additional District Judge was 
tight in imposing the conditions, The © 
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conditions imposed for staying the swt 
were two fold: 


'1. directing the defendants I to 5 © 
deposit in court the amount of the pericd 
4-4-1974 to 31-3-1977 at the agreed ra- 
of rent, 


2. to furnish the surety bond for the 
balance amount claimed in the suit to tue 
effect that in case it was held that the ¢>- 
fendants are trespassers and liable to py 
the mesne profits @ Rs. 950/~ per month, 
they would pay the balance amount żo 
the plaintiffs. 


30. So far as the first condition is con- 
cerned this appears to be reasonable to 
safeguard the interests of the plaint. 
Even the second condition fs not onero‘ts. 
Condition is merely to furnish. ‘surety 
bond’. The order imposing conditions is 
discretionary in nature and not arbitrary. 
I, therefore, do not find it a fit case to 
interfere with the trial court’s discretion 
in exercising revisional jurisdiction of 
this court. The revision, thus, fails end 
is dismissed. Parties are, however, left 
to bear their own costs, 

Revision dismissed, 
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DALIP K., KAPUR J, 
Khem Chand, Petitioner v, Hari Singh, 
Respondent. 
Civil Revn, No, 376 of. 1977, X- 
§-5-1978.* 


_ (A) Civil P. C. (5 of 1908), S. 115 {as 
amended by Act 104 of 1976) — Revi- 
: gional Jurisdiction —~ Ambit of. 


“A revision is maintainable in a case in 
which no appeal lies to the High Court, 
However, though under sub-sec. (T) a 
revision was maintainable, even betore 
the section was amended in 1976. the 
High Courts as a matter of practice did 


not interfere in Revisions In cases wiere. 


an appeal against the decree or order lay 
to the District Judge, By the additior of 
sub-sec, (2) this practice has been strtu~ 
torily recognised in that the new sub- 
section now prohibits interference in 
Revision if an appeal against order or 
decree sought to be reversed lies to the 
High Court or any court subordi:cte 
thereto. In the instant case therefore, 


"(To revise order of Dinesh Dayal, £ ub, 
I., 1st class, Delhi, Dj- 5-5-1977,) 
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though the Revision is maintainable no 
relief can be granted to the petitioner. — 
(Para 2) 

(B) Civil P. C. (5 of 1908), O. 37 R. 4, 
S. 115 (2) — Suit on promissory note 
instituted after the enforcement of 
Amending Act 104 of 1976 — Court is- 
suing summons in the form existing prior 
to its amendment — Objection raised by 
defendant as to service of summens in 
the wrong form rejected by the Court 
observing that since the defendant had 
applied for permission to defend the 
suit as per summons im old form issued 
to him, he was estopped from raising the 
point that there was procedural error — 
Court Order was unsupportable in law 
and was also not in accordance with 
equity and good conscience — Suit was 
decreed in full — However S. 115 (2) of 
the Code now prevents the Court from 
giving any relief to the defendant peti- 
tioner — Nor could any relief be given 
to him under Art, 227 of the Constitution 
as the 43rd Amendment of the Constitu- 
tion has not restored power of the High 
Court to interfere judicially under that 
Article which had-been taken away by 
the 42nd Amendment — Remedy open ta 
the defendant under R. 4 and difference 
between old and new procedure in sum- 
mary suits pointed out. (Paras 4 to 8) 


Madhusudan Sharma, for Petitioner. 


ORDER :— This is a Revision directed 
against the judgment and decree recorded 
in a suit for recovery of Rs. 9,495/- 
which was decided under O. 37 of tha 
Civil P. C. Leave to defend was refused 
and a decree for Rs. 7,000/- with costs 
was passed on 6th May, 1977. The pre~- 
sent Revision is under S. 115 of the Civil 
P. C. There was some doubt regard- 
ing the maintenance of a Revision under 
S. 115 of the Code in a case like tha 
present, because at one time some Courts 
had taken the view that a Revision could 
be brought to the High Court in a casg 
where an appeal lay to some other Court 
and even a decree could be set aside in 
this way, This doubt has now been set 
at rest by the amendment to the Civil 
P. C. effective from ist Feb. 1977. 


2. In order to explain the doubt and 
its resolution, it may be useful to refer 
to the opening words of S. 115 of the 
Code which read :— 


“The High Court may call for the 
record of any case which has been decid- 
ed by any Court subordinate to such 
High Court. and in which no appeal lies 
thereto, and if such subordinate Court 


appears, CEC, ccccccccecsere i 
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Thus, a Revision is maintainable in 9 
case in which no appeal lies to the High 
Court. At present, appeals of the value 
of Rs. 7,000/- which is the jurisdictional 
value of the present matter would lie te 
the Court of the District Judge and not 
to the High Court, Hence, the Revision 
would be maintainable under S. 115 (1) 
but even earlier it was the practice not 
to interfere in such Revisions because an 
appeal would lie to the District Judge. 
The new amendment to the Civil P. C. 
has now clarified that under this Section 
the High Court has no power to inter- 
fere in Revision if an appeal lies to 
some other Court. This clarification is 
contained in sub-sec, (2) of S. 115 which 
fs newly introduced, It reads :— 


“The High Court shall not under this 
section vary or reverse any decree or 
order against which an appeal lies either 
to the High Court or to any Court sub- 
ordinate thereto.” 


This means that the present Revision 
even if maintainable cannot lead to any 
relief to the petitioner. Having decided 
this, It is necessary to mention the error 
which has occurred in the judgment of 
the trial Court, and also, I make some 
reference to the remedy available under 
the present law, 


3. The suit from which the present 


Revision, has arisen was instituted on 
“17th Feb. 1977, which was after the Civil 
P. C. (Amendment) Act, 1976 had come 
into force. This meant that the present 
suit had to be tried under O. 37 of the 
Code as newly amended and not under 
O. 37 as it previously existed. The mis- 
take made by the Court was to issue 
summons under the old Code. There is a 
clear admission in the order sought to be 
revised that the summons was not issued 
jin the amended form No. 4 appearing in 
Appendix B to the First Sch, of the Code, 
but was issued in the previous form. The 
difference in the two procedures is quite 
marked, Under the Act as it applied be- 
fore ist Feb, 1977, the defendant had to 
appear and file an application for leave 
to defend, but in the present form only 
appearance has to be put in and leave to 
defend has not to be applied. for imme- 
diately, Unfortunately, the Court served 
-ithe wrong documents with the result 
that the defendant was forced to apply 
for leave to defend within ten days as 
he was required to do under the amended 
Civil P. C. The Court thereupon refused 
to hear the defendant’s plea that he had 
been served wrongly and he should be 
given more time. In fact, he should have 
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been alowed to file an application for 
leave to defend after the plaintiff had 
taken out a summons for judgment as is 
required by the amended procedure, 

4. It is necessary now to state tha 
difference between the two procedures, 
i. e„ the procedure as it existed before 
lst Feb, 1977 and the procedure as now 
applicable. Firstly, previously only suits ` 
on bills of exchange, Hundis and promis- 
sory notes could be brought under 
Order 37. 


Now some other suits for liqui- 
dated claims of money are also main- 
tainable under O. 37, Secondly, previous< 
ly, the defendant had to apply for leave 
to defend within ten days of service, but 
now he has only to put in appearance, 
Thirdly, after the defendant puts in ap- 


pearance, he has to give notice to the 
plaintiff and then, the plaintiff has ta 
take out a summons for judgment in 


form No. 4-A. The period of ten days 
for filing the application for leave ta 
defend is calculated from the date of 
service of the summons. Fourthly, the 
law regarding how the leave to defend 
has to be given ‘has been varied and 
fifthly, if part of the claim is admitted, 
the defendant has to deposit that amount 
before leave to defend can be granted. 
These five changes show that the proce- 
dure under the new Code is if not essen 
tially different, at least markedly dif- 
ferent. 

5. The defendant brought to the notice 
of the Court that he had been served 
under the wrong procedure and he also 
took up the position that the promissory 
note on which the suit was based was 


without consideration to the extent of 
Rs. 4,000/- for reasons disclosed in his 
application for leave to defend. This 


means that the amount of Rs. 3,000/- had 
to be deposited as a condition for getting 
leave to defend and the Court had to 
record a positive finding that there was 
nothing in the defence and it was only 


‘a vexatious defence, 


6. As a matter of fact when the sum= 
mons was in the wrong form, the learned 
Court should have insisted on a sum- 
mons for judgment being taken out and 
should have allowed the defendant time 
to file a fresh application for leave to 
defend after the summons had been taken 
out. The defendant has clearly been made 
the victim of the Court’s own error and 
it is well-known that no person can be 
made to suffer because of am error of © 
the Court, Instead of attempting to recti- 
fy the error, the learned Subordinate 
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Judge chose to say that it was the de- 
fendant’s fault for applying to leave to 
defend and having so applied, he was 
estopped from raising the point that theza 
was a procedural error inasmuch as the 
unamended Code was being sought to bə 
applied instead of the amended Code. 


7. It is quite clear to me that the 
order recorded by the Subordinate Judza 
is unsupportable in law and is not in 
accordance with equity or good consei- 
ence, However, asI have just said, I find 
that I have no jurisdiction to interfere 
with the order in Revision because of the 
amendment to S. 115 of the Code. At tke 
same time, I find that I am unable to 
interfere under Art. 227 of the Constitu- 
tion because the 43rd Amendment of the 
Constitution has not restored the power 
of the High Court to interfere judicial-y 
under Art. 227, This means that in spije 
of the order being wrong, I find thas I 
am- unable to accept this Revision eithar 
under. 5. 115 of the Code or under he 


Constitution. I may say that if the power. 


of judicial superintendence had not been 
cut down as per the 42nd Amendment, 
I would have interfered under Art. 22°. 


8. The only remedy then available to 
the petitioner was to file an appeal e- 
fore the. District Judge, but no such sp- 
peal has been filed. This brings me to 
the question whether there is any otter 
course open to the petitioner, I nožce 
that in the admission order in this case, 
Deshpande J. had stated that the pati- 
tioner was advised to make an applica~ 
tion under O. 37, R. 4 to the Court. I 
find that that is a remedy open to the 
petitioner, because the provisions of O, 37, 
R. 4 are to the following effect :— 


“After decree the Court may, uncer 
special circumstances, set aside the dec- 
ree, and if necessary stay or set asida 
execution, and may give leave to the 
defendant to appear to the summens 
and to defend the suit, if it seems rea- 
sonable to the Court so to do, and on 
such terms as the Court thinks fit.” 
Though, I would not like to predict what 


the Court should do, 1 feel that in a csse | 


like the present, the trial Court shculd 
apply the amended Civil P. C. with all 
its variations and stay or set aside execu~ 
tion of the decree and decide whether 
leave to defend has to be given urcer 
the amended provisions of O. 37. In 
order to guide the trial Court’s exerzise 
of discretion in this matter, I wceuld 
bring to that Court’s notice the fact that 
under O., 37, R. 3 as it existed, leave to 
defend had to be given upon affidavit 
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‘which disclose such facts as would make 
lit incumbent on the holder to prove con- 
sideration .or such other facts as tha 
Court may deem sufficient to support the 
application’, But, under the present 
Code, ‘leave to defend shall not be refus- 
ed unless the Court is satisfied that the 
facts disclosed by the defendant do not 
indicate that he has a substantial de- 
fence to raise or that the defence 
intended to be put up by the de- 
fendant is frivolous or vexatious’. The 
second proviso to O. 37, R. 3 (5) pro- 
vides that if a part of the amount claim- 
ed by the plaintiff is admitted as due, 
leave to defend shall not be granted un- 
less the amount as admitted due is depo- 
sited by the defenant in the Court. The 
procedure that should be followed 
by the trial Court is to Call upon the 
plaintiff to take out a summons for judg- 
ment In form 4-A and if the defendant 
moves an application for leave to defend 
which is substantially the same as: be- 
fore, the Court should consider whether 
leave should be given and if leave is to 
be given, it should be considered whether 
any amount is to be deposited by the de- 
fendant, If of course, the application for 
then the 
Court will consider that particular appli- 
cation, I am making these observations 
because there is an application under 
O. 37, R. 4 pending before the trial Court 
which is still undisposed of and this case 
presents some defect which cannot be 
rectified by a revisional order in view of 
this Court’s lack of jurisdiction in this 
matter, 


9. With the above observations, this 
Revision Petition is dismissed. No casts 
= there is no appearance for the other 
side, 

Petition dismissed, 
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PRITHVI RAJ, J. 
National Oils & Chemical Industries, 
Delhi, Plaintiff v. Punjab & Sind Bank 
Ltd., Delhi and another, Defendants, _ 


I. A. $35 of 1978 in Suit No. 244 of 1978, 
D/- 2-5-1978. 


Civil P. C. (1908), O. 39, Rr. 1 and 2: 
S. 151 — Banker and customer — ir- 
revocable letters of Credit — Interim in- 
Junction against issuing bank not to pay 
on basis of Letters of Credit — Plea of 
ia i a a 
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fraud — (Banker and Customer — Letters 
of Credit). 

There is no doubt that the principle is 
well-established that a letter of credit is 
independent of the primary contract of 
sale between the buyer and the seller and 
that it must be allowed to be honoured 
free from interference by the courts, the 
banks being not concerned with the rights 
or wrongs of the underlying disputes but 
only with the performance of the obliga- 
tions which they themselves have con- 
firmed, but this principle is not to be ex- 
. tended to protect an unscrupulous seller 
when there is a fraudulent transaction. 
Fraud, if pleaded and proved, prima facie 
would constitute good ground for an ad 
interim injunction. (Paras 12, 16) 


It is trite saying that banks must exa- 
mine all documents with reasonable care 
to ascertain that they appear on their 
face to be in accordance with the terms 
and conditions of the credit. The banker's 
right oj re-imbursement depends on its 
accepting from the seller a faultless 
tender, The accepting bank can only 
claim indemnity if the conditions on 
which it is authorised to accept are in the 
matter of the accompanying documents 
strictly: observed, otherwise it acts at its 
own risk. It is, however, true that the 
onus of proving lack of reasonable care 
In failing to detect the forgery of the 
certificate lies on the customer. (1958) 1 
All ER 262; AIR 1970 SC 891 and (1977) 2 
Ail ER 862, Ref. (Para 17) 

Held that, in the instant case, the prin- 
ciple of the independence of the Bank’s 
obligation under the Letter of Credit was 
not to be extended to protect the un- 
scrupulous seller and there was good 
ground for an ad interim injunction. AIR 
1970 SC 891 and (1975) 1 All ER 1071, Rel. 
on. (Para 21) 


. Anno: AIR Comm., C. P. C. (8th Edn.), 
O. 39, R. 1, N. 13; O. 39, R. 2, Notes 3, 7. 
Cases Referred: Chronological Paras 
(1977) 2 All ER 862, R. D. Harbottle (Mer- 

cantile) Ltd.. v. National Westminster 
Bank Ltd. 10, 12 
(1975) 1 All ER 1071 : (1975) 1 WLR 315, 
Discount Records v. Barclays Bank 
: 21 
(1974) 2 All ER 754, Gian Singh and Co. 
Ltd. v. Banque de L’ Indochine 14, 20 
AIR 1970 SC 891 10, 11, 21 
{1958) 1 All ER 262 : (1958) 2 WLR 100, 
Malas (Hamzeh) and Sons v. British 
Tmex Industries. 10, 12, 21 
R. Jethamalani, Sr. Advocate, S. L. 
Watel with Arun Mohan, for Plaintiff; 


N. O. & C. Industries v. Punjab & Sind Bank 


ALR 


Bk. Shiv Charan Singh with Ch. Amar- 
jit Singh (for No. 1) and. B, N, Kirpal (for 


No. 2), for Defendants, 


ORDER :— The plaintiff, National Oils 
and Chemical Industries Ltd., filed suit 
No. 244 of 1978, seeking perpetual injunc- 
tion against defendant No. 1, Punjab and 
Sind Bank Ltd. (herein called ‘the Bank’) 
restraining it from paying any amount on 
the basis of the three Letters of Credit 
No. NDHO 9541 to 9543 dated 2nd Dec., 
1977, to defendant No. 2, B. S. Aujla 
Company Pt. Ltd., . (herein called ‘the 
company’) alleging that no amount was 
and is payable by defendant No. 1, or the 
plaintiff to defendant No. 2 on the basis 
of the aforesaid letters of credits. The 
plaintiff further seeks perpetual injunc- 
tion against defendant No. 2 restraining 
it from drawing upon the aforesaid 
letters of credit or receiving any amount 
thereunder, 


2. The case of the plaintiff is that the 
company through its agents (M/s. Tri-Une 
Produce Brokers) entered into an agree- 


‘ment at Delhi with them for the supply 


of 1100 metric tons of raw palm oil (of 
the specifications detailed in the contract) 
at the rate of U. S. $511 per metric ton 
C. I. F. Madras and that pursuant to the 
said agreement, three contracts were €x- 
ecuted between the parties, photo copies 
whereof are Annexures A to C to the 
plaint. In terms of the aforesaid con- 
tracts, the plaintiff submitted three ir- 
revocable letters of credit, noted above 
by the Bank to the Company for a total 
sum of U. S. $5,76,208.70 stipulating, 
among other terms, that a full set of clean 
‘on board’ ocean shipping company’s Bill 
of Lading was to be submitted by the 
Company to the order of the Bank, be- 
sides the report by a recognised indepen- 
dent surveyor. In pursuence of the afore- 
said contracts and the issue of Letters 
of Credit by the Bank, the Company 
claimed to have shipped a total quantity 
of 1100.80 metric tons of raw oil on ship 
“Katrina” from Singapore. The Com- 
pany is alleged to have prepared threa 
invoices dated 24th Dec. 1977, along with 
two bills of lading dated 24th Dee. 1977, 
and a third bill of lading dated 28th Dec, 
1977, in respect of the above-mentioned 
supply. The said bills of lading are 
alleged to be not valid and acceptable 
documents in law being against the terms 
of the letters of credit, inter alia, on the 
following grounds, namely, (1) bills of 
lading in question purport to be by ‘M/s, 
Straits Chartering & Agencies Pte. Ltd,” 
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who are not an “Ocean Shipping Cc.” 
or even a shipping Co. whereas it was 
specifically provided in the letters af 
credit that it had to be from the ‘Ocean 
Shipping Co.”; l 

(2) The alleged bills of lading were sot 
issued from Straits Chartering and Agen- 
cies Pte. Ltd, without any authority aad 
at a point of time when the palm oil had 
not been placed on board. The plainiff 
alleged that the ship “Katrina” on whieh 
the palm oil was alleged to have been 
loaded was on high seas on 24/28th Dec. 
1977, and reached Singapore on 14th Jan. 
1978, the question of the palm oil havmg 
been loaded on the ship “Katrina” at 
Singapore on 24/28th Dec. 1977, does rot 
arise.. The bills 6f lading are not vaid 
bills. The same were to be issued by fhe 
Master of the Ship only when the gocds 
were loaded on board a named shp; 
(3) and that according to the contract be- 
tween the plaintiff and the company the 
weights and quality certificates were to 
be issued by the recognised independent 
surveyors at the port of loading but tais 
was not done by the company. It is 
alleged that the plaintiffs in good fath 
and basing themselves on the represen a- 
tions of the company accepted the docu- 
ments in respect of the letters of crecit. 
It was thereafter that the plaintiffs ds- 
covered the true state of affairs regad- 
ing the documents, their validity in law 
and the fraud perpetrated on then. 
Consequently, and in any case in law as 
well, it is alleged, the acceptance of mhe 
plaintiffs is meaningless. The plaint ffs 
accordingly contend that there hav-ng 
been no compliance with the terms of “he 
letters of credit, the company is. ‘rot 
entitled to recover any amount on their 
basis from the bank from them and that 
the company has no right to claim my 
money from the pank on the basis of “he 
said letters of credit. 


3. The plaintiffs along with the suit 
filed the present application under O. 39, 
Rr. 1 and 2 and S. 151 of the Civil P. C., 
among others, on the grounds noed 
above, praying that pending the decison 
of the suit, an interim injunction be 
issued against the Bank not to pay my 
amount on the. basis of the Letters of 
Credit in question to the company as 
there was and is no amount payable by 
the Bank or the plaintiffs to the ccm- 
pany on the basis of the Letters of Ce- 
dits. It is further prayed that the Ccm- 
pany be also restrained by an injuncton 
from drawing upon the aforesaid Let@rs 
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of Credit or receiving any amount there- 
under. ; 


4. F. S. Gill, J. by his order dated 3rd 
March, 1978, issued notice in the applica- 
tion to the Bank and the Company for 
10th April, 1978. In the meantime, the 
Bank: was restrained from paying any 
amount under the three Letters of Credit 
while the Company was restrained from 
drawing upon the aforesaid Letters of 
Credit. 


5. Shri Manmohan Singh, Manager of 
the Company, filed affidavit in reply to 
the application stating that the applica- 
tion in question for the reasons urged in 
the reply-afñdavit, deserved to be reject- 
ed. According to the company M/s. Tri 
Une Produce Brokers, Bombay, are pro- 
duce brokers and are not their agents, 
As Brokers, M/s. Tri Une Produce Bro- 
kers, bring the purchasers and sellers 
together which, it is alleged, they did in 
the instant case. The case of the com- 
pany is that sometime in Nov. 1977, they 
were informed on telephone by M/s. Tri 
Une that the plaintiffs wanted to pur- 
chase 1100 metric tons of palm oil and 
whether the Company would be willing 
to sell the same. The Company agreed 
to sell the said quantity of palm oil, the 
price of which was fixed at U. S. $511 
per mertic ton. The Company also agreed 
to the other terms of the contract. There- 
after M/s. Tri Une issued confirmation 
note. As brokers M/s. Tri Une were 
entitled to receive half per cent commis- 
sion from both the parties. It is averred 
that pursuant to the aforesaid agreement, 
the plaintiffs requested the Bank to issue 
irrevocable and confirmed letters of credit 
in favour of the company. According to 
the said letters of credit money was not 
payable to the Company by the Bank as 
it does not have a branch at Singapore. 
However the letters of credit initially 
specified that the money could he realised 
from M/s. Algemene -Bank, Netherland, 
N. V. of Singapore. Further, the said 
letters of credit provided that the same 
were subject to the Uniform Customs and 
Practice for Documentary Credit (1974 
Edition) International Chamber of Com- 
merce Brochure No. 290. It is fur- 
ther alleged that as per the letter of 
credit No. 9541 the shipment was requir- 
ed to be made not later than 31st Dec. 
1977 while in respect of the other two 
letters of credit the shipment was not to 
be made later then 3lst Jan. 1978. The 
Company was te submit an ocean ship- 


ping company bills of lading. The other 
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document which was required to be sub- 
mitted included the recognised surveyor’s 
report for quality and net weight from 
M/s. General Superintendence Co. Pvt. 
Ltd., Singapore, which was subsequently 
amended on 14th Dec. 1977. According 
to the said amendment, the said certifi- 
cate could be of any independent surveyor. 


6. It is further alleged that the goods 
in question were loaded on the Vessel 
“M. V. Katrina” which was carrying the 
Panamanian flag. The owner of the said 
vessel Katrina is M/s. Eastern and Ori- 
ental Navigation Limited, Panama, who 
had vide their letter dated 20th Nov. 1977, 
appointed a company known as “Straits 
Chartering and Agencies Pte. Lid.” as 
their handling agents in respect of the 
said ship. The handling agents, it is sub- 
mitted, loaded the said goods (palm oil) 
on the Vessel M. V. Katrina and there- 
after issued the bills of Lading, It is also 
alleged that the aforesaid Vessel was in 
Singapore for the whole of the month of 
Dec. 1977, and departed on 21st Jan. 1978. 


7. Further, the case of the Company 
is that after the receipt of the bills of 
lading, they towards the end of Dec. 1977, 
and beginning of Jan. 1978, requested 
M/s.. Banque National De Paris, Singa- 
pore (herein called the ‘Singapore Bank’) 
to negotiate the three letters of credit 
issued by the Bank. It is alleged that 
although the said three letters of credit 
stipulated tha they could be negotiated 
only through Algemere Bank, Nether- 
land, the Bank subsequently confirmed to 
the Singapore Bank on 27th Dec. 1977, 
that the said restriction had been re- 
moved by it, which permitted the Singa- 
pore Bank to negotiate the documents 
under the letters of credit. . Pursuant to 
this arrangement, the Company submits, 
that on 24th Dec. 1977, 26th Dec. 1977 and 
"5th January, 1978 they submitted to the 
Singapore Bank the relevant drafts and 
shipping documents called for under the 
relevant letters of credit for negotiations. 
Further, the Singapore Bank on 27th Dec. 
1977, 31st Dec. 1977 and 20th Jan. 1978, 
respectively after examining the said 
documents in the ordinary and the usual 
` course of its business, and after finding 
them to be in accordance with the terms 
of the relevant letters of credit, negotiat- 
ed the same and paid to the company 
U. S. $ 217175, U. S. $ 128158.80 and U. S. 
$ 217175. 


8. The Company further contends that 
the plaintiff had never made any allega- 
tion about fraud or forgery or discrepan- 
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cies in the documentis earlier and that 
the same are being made now after the 
ship carrying cargo had sunk in the Bay 
of Bengal on 6th Feb. 1978, information 
regarding which had been sent by the 
Company to the plaintiff by cable on 6th 
February, 1978. The case of the Com< 
pany is that earlier on 3rd Feb. 1978, the . 
Bank had written to the Singapore Bank 
that the plaintiff had accepted the docu- 
ments but on receipt of the information 
regarding sinking of the ship from the 
plaintiff the Bank on 11th February, 1978, 
sent the cable to the Company purport~ 
ing to reject the documents. It is ac- 
cordingly stated that assuming, though 
not admitting, that there was any defect 
in the bills of lading, the plaintiff having 
accepted the bills of lading is estopped 
from challenging the validity or correct- 
ness of the same. The Company con- 
tends that it had already realised the 
money on the basis of the letters of 
credit „and the said fact is to the know- 
ledge of the plaintiff. .The grant of in- 
junction is also opposed on the ground 
that there is no prima facie evidence that 
the bills of lading were forgeries or that 
they were otherwise fraudulent; that the 
allegations that the shipping documents 
did not comply with the terms of the 
letters of credit are false and misleading; 
and that the plaintiff is colluding with the 
Bank and thus is effectively depriving 
the Singapore Bank of its rights. 


9. Shri Gurcharan Singh Khurana on 
behalf of the plaintiff filed rejoinder- 
affidavit to the above noted affidavit filed 
by the Company, contending that M/s. 
Tri Une negotiated with the plaintiff on 
behalf of the Company and that if they | 
were not their agents then in that event 
no binding and conclusive contract had 
come into being between the plaintiff and 
the Company and as such there was no 
basis for the letters of credit and that the 
surveyors’ certificate as agreed to could 
be of any recognised independent 
surveyor and not from any independent ~ 
surveyor. It is further alleged that the 
plaintiff caused to be made enquiries 
from the shipping department of Llyods 
of London which revealed that the vessel 
“Katrina”, formerly known as “Gunung 
Merbabu” was sold by the previous 
owners and delivered to the new owners, 
i.e. M/s. Eastern and Oriental Navigation 
Limitada, Panama. only on the 7th of 
Jan, 1978. The said information, it is 
claimed, had been obtained by Lloyds of 
London. from the owners’. agents M/s. 
Robin Shipy and (Pvt.) Ltd, Singapore, 
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Further, it is alleged that the enquiries 
made by the High Commission of India 


in Singapore from the Port of Singapore - 


authority reveal that “Katrina” in which 
the subject. goods are alleged to hare 
been loaded on 24th and 28th of Dec. 1977, 
did not berth at any of the Wharves of 
the Port till 23rd of Jan. 1978, although 
it came to Singapore waters on 21st Apr., 
1976 and remained laid up in Singapore 
waters. It is also alleged that the said 
enquiries further reveal that for the first 
time during the said period, some carzo 
was allegedly loaded into the said vess-l, 
using the services of a lighter, com- 
mencing from 7th Jan. 1978, and ending 
on 19th Jan. 1978, during which period 
five consignments totalling only 790 
drums of Palm oil were alleged to have 
been loaded into the lighter to be loaded 
on to the said “Katrina” and that out of 
those 790 drums, only 20 drums, i e., 
3.94. tons were alleged to be meant “or 
the | plaintiff. The information to ‘the 
Singapore Bank to negotiate the docu- 
ments is not denied. It is, however, 
alleged that the Singapore Bank had on 
its own sought for and obtained the said 
confirmation from the Bank end, that «he 
seeking of the suo motu informat.on 
makes it apparent that the Singapore 
Bank is a party to the conspiracy to per- 
petrate a fraud on the plaintiff as -he 
Singapore Bank could not have reason- 
ably, acting in the ordinary and usual 
course of its business, come to the finding 
that the alleged documents furnished by 
the Company to the said Bank were in 


accordance with the terms of the rele- 
vant letters of credit and negotiate the- 


Same or make the alleged payments to 
the Company. 


10. Shri B. N. Kirpal, appearing for 
the Company, strenuously contended -hat 
a confirmed Letter of credit constitutes 
a bargain between the banker and the 
vendor of the goods, which imposes on 
the Bank an absolute obligation to ay, 
irrespective of any dispute which there 
may be between the parties and it would 
be wrong for the Court to interfere with 
that established practice by granting and 
in confirming the injunction, because an 
elaborate commercial system has ‘een 
built upon on the footing that the Ban- 
ker’s confirmed credit raises an assurance 
that nothing will prevent the vendor 
from receiving the price. The learned 
counsel accordingly submitted that the 
characteristic feature of the irrevocable 


gredit is its independence of the contract 
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banker and the buyer and that another 
important feature is the duty of strict 
compliance being a mechanism of great 


- importance in international trade, inter- 


ference with which is bound to have 
various repercussions on the international 
trade in this country. Shri Kirpal, there- 
fore, submitted that the autonomy of ir- 
revocable letter of credit is entitled to 
protection and that except under very 
exceptional circumstances, the courts as a 
rule refrain from interfering with that 
autonomy as the system of financing 
international trade on the basis of letter 
of credit would break down completely if 
a dispute as between the vendor and the 
purchaser was to have the effect of 
“freezing” the sum in respect of which 
the letter of credit was opened. The 
letter of credit, it was urged, being the 
life blood of international commerce and 
except possibly in clear cases of fraud of 
which the banks have notice, the courts 
ought to leave the merchants to settle 
their disputes under the contract by 
litigation or arbitration available to them 
or stipulated in the contracts, the courts 
being not concerned with the difficulties 
of the merchants to enforce their claims 
because these are the risks which the 
merchants take. The above submissions 
were sought to be reinforced on the basis 
of cases Malas (Hamzeh) and Sons v. 
British Imex Industries Ltd., (1958) 1 All 
ER 262; Tarapore.and Company Madras 
v. V/O Tractoroexport Moscow and V/O 
Tractoroexport Moscow v. M/s. Tarapore 
and Co., AIR 1970.SC 891 and R. D. Har- 
bottle (Mercantile) Ltd. v. National West- 
minster Bank Ltd., (1977) 2 All ER 862. 


11. It is no doubt true that the above 
noted cases support the contentions 
sought to be urged on behalf of the com= 
pany and in a way on behalf of the Singa- 
pore Bank though the latter is not a party 


‘to the suit. In case Tarapore & Co. Mad- 


ras (supra) M/s. V. V/O Tractoroexport, 
Moscow; (herein to be called ‘the Rus- 
sian Firm’) supplied machinery to Tara- 
pore and Co. Madras (herein to be called 
‘the Indian Firm’). After the machinery 
was used for sometime, the Indian Firm 
complained to the Russain Firm that the 
performance of the machinery supplied 
by it was not efficient as represented at 


.the time of entering into the contract and 


consequently it had incurred and con- 
tinued to incur loss. The Indian Firm 
filed a suit for injunction and the plea 


urged was that if the Russian Firm was 
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allowed to take away the money secured 
to it by the letter of credit, the Indian 
Firm would not be able to effectively 
enforce its claim arising from the breach 
of the contract it complained of. as the 
Russian Firm had no assets in India and 
therefore any decree that the Indian 
Firm may be able to obtain could not be 
executed. It was on the basis of these 
allegations that their Lordships observed 
that the letter of credit is independent of 
and unqualified by the contract of sale 
or underlying transaction and that ex- 
cept under very exceptional circum- 
stances the Court should not interfere in 
the mechanism of-the letter of credit: as 
any interference in that mechanism is 
bound to have serious repercussions on 
the international trade of the country. It 
was further observed that the letter of 
credit has a definite implication in that a 
vendor of goods selling against a con- 
firmed letter of credit sells under the 
assurance that nothing will prevent him 
from receiving the price. 


12. It is, however, significant to note 
that during the course of argiments it 
was contended that it was a fit case for 
the grant of injunction in that the Rus- 
sian Firm had committed fraud on the 


Indian Firm. The plea of fraud was re~ 


jected holding that the facts pleaded in 
the plaint did’ not amount to a plea of 
fraud. It is evident from the above case 
that though commitments of banks are on 
a different level, and must be allowed to 
be honoured, free from interference by 
the courts, the banks being not concerned 
with the rights or wrongs of the under- 
lying disputes but only with the per- 
formance of the obligations which they 
themselves have confirmed, fraud if 
pleaded and proved prima facie would 
constitute good ground for an ad interim 
injunction as fraud unravels all. In 
Malas (1958-1 All ER 262) (supra) Sellers 


Lo J. had ‘observed that there may well . 


be cases where the Court would exercise 
furisdiction, as, for example where there 
is a fraudulent transaction. In R. D. 
Harbottle (Marcantile) Ltd. (1977-2 All 
ER 862) (supra) it was held that cases of 
fraud are an exception to the general 
rule that the Courts will not interfere 
with the machinery of irrevocable obliga- 
tions assumed by banks. 


13. The plaintif urge fraud on the 
novowmne grounds, namely, 


: (1) That the alleged bills of lading are 
nat valid in law having not been issued 
by an ocean shipping Company; 
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(2) that the bills of lading were gof 
issued from Straits Chartering and Agen- 
cies Pte. Ltd., without any authority and 
at a point of time when the palm oil had 
not been placed on board; 

(3) that the weight and quality certifi-< 
cates had not been issued by the re- 
cognised independent surveyors at the 
port of loading: 

(4) that ship ‘Katrina’ was sold and 
delivered to M/s. Eastern and Oriental 
Navigation Limitada, Panama, on "Tth 
Jan. 1978, as such the question of the said 
owners having authorised M/s. Strait 
Chatering and Agencies Pte. Ltd. by their 
alleged letter dated 20th Nov. 1977, to 
sign bills of lading on their behalf, for 
cargo, loaded on Katrina, could not arise; 

(5) that though the goods are alleged 
to have been loaded on 24th and 28th Dec. 
1977, on the basis whereof the subject 
bills of Lading are alleged to have been 
issued, did not berth at any of the 
wharves of the Port, till 23rd Jan. 1978, 
and 

(6) that for the first time some cargo 
was allegedly loaded into the said vessel, 
using the services of a lighter, com- 
mencing from 7th Jan. 1978, and ending 
on 19th Jan. 1978, during which period 
5 consignments totalling only 790 drums 
of palm oil were alleged to have been 
loaded on to the said “Katrina” and that 
out of those 790 drums, only 20 drums 
i e., 3.94 tons were alleged to be meant 
for the plaintiff. 


14. .To the above averments, the com= 


pany’s contention is that the Bank kept 


the documents for more than 40 days in 


respect of two sets of documents and 
about 21 days for the remaining sets of 
documents and that the documents were 
rejected only on learning that the ship 
with cargo had sunk in sea with a view 
to avoid liability. The rejection of docu- 
ments after such an inordinate delay, it 
was submitted, was contrary to the re- 
quirement of law in that the duty of the 
issuing bank in business transactions 
financed by documentary credits, is to 
act promptly on presentation of the docu- 
ments. Support for this submission was 
drawn from -case Gian Singh and Co. 
Ltd. v. Banque de L’ Indochine, (1974) 2 
All ER 754, wherein it was observed that 
the duty of the issuing bank, which ï 
was to perform either by itself, or by its 
agents, the notifying bank, is to examine 
documents with reasonable care to ascer« 
tain that they appear on their face to ba 
in accordance with the terms and condi- 
tions of the credit and that in business 
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transactions financed by documentary 
credits, banks must be able to aG 
promptly on presentation of the docuw- 
ments, Further, in the ordinary case 
visual inspection of the actual documents 
presented is all that is called for and thet 
the fact that a document presented by 
the beneficiary under a documentary 
credit which otherwise conforms to tka 
requirements of the credit, is in fact a 
forgery does not, of itself, prevent tk2 
issuing bank from recovering from &s 
customer moneys paid under the eredi, 
In the abovenoted case the plaintiff de~ 
sired one ‘I’ to build for them a new 
fishing boat and instructed the defendant 
bank to open a bankers commercial 
credit in favour of the builder undr 
which payment was to be made to tke 
builder on production of a certificate 
signed by Balwant Singh, their managirg 
director, holder of Malaysian Passpcrt 
E. 13276 certifying that the vessel h:d 
been built according to specifications and 
was in fit and proper condition to sail. in 
the absence of such a certificate the 
letter of credit was not to be allowed 
negotiations. It was contended on behalf 
of the plaintiff that the signature which 
purported to be of Balwant Singh on the 
certificate produced was a forgery. Az- 
cordingly the main question was whetk=r 
the certificate tendered was in accccd 
with the terms of the letter of credit. On 
appreciation of evidence it was held that 
there was no reason discernible upon a 
mere reading of the terms of the credit 
for construing the requirement that {ne 
certificate should be signed by Balwant 
Singh otherwise than literally, and tkat 
` the notifying bank did as it was told, end 
so the issuing bank was safe. It was in 
that context that it was observed that in 
such cases visual inspection of the actual 
documents presented was all that was 
called for and that the bank was uncer 
no duty to take any further steps to m=- 
vestigate the genuineness of a signature 
which, on the face of it purported to be 
the signature of the person named or 
described in the letter of credit, 


‘15. The above noted case proceeded on 
its own facts and had no bearing on [the 
instant case before me because of the 
allegations of fraud enumerated above. 


16. There is no doubt that the prin- 
ciple is well-established that a letter of 
credit is independent of the primary on- 
tract of sale between the buyer and -he 
seller and that it must be allowed to be 
honoured free from interference by the 
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courts, the banks being concerned only 
with the performance of the obligations 
which they themselves have confirmed 
but this principle is not to be extended 
to protect an unscrupulous seller when 
there is a fraudulent transaction. 

17. It is trite saying that banks must 


‘examine all documents with reasonable' 


care to ascertain that they appear on 
their face to be in accordance with the 
terms and conditions of the credit. The 
banker’s right of re-imbursement depends 
on its accepting from the seller a fault- 
less tender. The accepting bank can 
only claim indemnity if the conditions on 
which it is authorised to accept are in the 
matter of the accompanying documents 
strictly observed, otherwise it acts at its 
own risk. It is, however, true that the 
onus of proving lack of reasonable care 
in failing to detect the forgery of the 
certificate lies on the customer. 

18. The question accordingly is whe- 
ther the documents presented in the in- 
stant case were evidently in order. 

19. Now the case of the plaintiff is 
that in the Letters of credit apart from 
other stipulations it was stipulated that a 
“full set of clean” on board “ocean ship- 
ping company’s Bill of Lading? was to 
be submitted by the Company to the 
order of the Bank. The bills of lading 
having been issued by “Straits Charter- 
ing and Agencies Pvt. Ltd.” being not an 
“ocean shipping company” or even a 
shipping company the documents are 
alleged to be invalid and illegal and 
having force in fact or in law. To this 
specific averment the reply of the com- 
pany is that the term “Ocean Shipping 
Company’s bill of lading” means the bill 
of lading issued by the company which 
owns the ship. The case of the company 
is that the bills of lading were prepared 
by the handling agent (Straits Charter- 
ing and Agencies Pte. Ltd.) of the ocean 


‘shipping company M/s. Eastern Oriental 


Navigation Limitada, Panama, the owners 
of the vessel ‘Katrina’. The company has 
shied away from meeting the allegation 
that the bill of lading had to he clean 
“on . board” ocean shipping company’s 
Bill of Lading. In Sheldon’s Practice and 
Law of Banking (Tenth Edition) at p. 442, 
the learned author has observed that if 
the banker is operating under a credit 
which calls for “on board” or “shipped” 
bills of lading (the proper and normal 
kind) it is essential that the document be 
endorsed “Received on board” and dated 
with the actual date of receipt and- bo 
name of carrying steamer. 
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20. Benjamin in his book “Sale of 
Goods”, 1974 Edition while dealing with 
“shipped” bill of lading at page 1364 ob- 
serves that a’ “shipped” bill of lading is 

-one which states that the goods had been 
shipped and is prima facie evidence that 

_the goods were shipped and of the date 
of shipment. Further the master of a 
ship has no actual or apparent authority 
to sign a bill of lading for goods which 
have not been put on board. A perusal 
of para. 2 of Letters of credit, copies An- 
nexures D, E and F, without doubt shows 
that the bills of lading had to be “on 
board” ocean shipping company’s bill of 
lading that were to be submitted by the 
Company to the order of the Bank. The 
bills of lading Annexures ‘G’ and ‘H’ 
dated 24th Dec. 1977, and bill of lading 
dated 28th Dec. 1977, Annexure I, are 
signed by “Straits Chartering and Agen- 
cies Pte. Ltd.” as agents for the Master. 
A prima facie examination of the bills of 
lading shows that it was not “on board” 
ocean shipping company’s bill of lading, 
besides the alleged agents “Straits Char- 
tering and Agencies Pte. Ltd.” have 
signed the bills not as agents of the Ship- 
ping Company but as agents for the 
“Master” of the ship. Could this be said 
to be in conformity with the require- 
ments of the letters of credit which a 
bank with expertise in discharge of its 
obligations prescribed in “uniform cus- 
toms and practice for documentary cre- 
dits” would have passed on a visual ob- 
servation of the document as was sought 
to be urged on the ratio of the case 
Gian Singh and Co. (1974-2 All ER 754) 
(supra), is a question which needs exa- 
mination. Further, the letters of credit 
provide recognised surveyor’s certificate. 
Singapore Bank with its expertise and 
international working should have known 
the. significance of the said term. The 
Company contends that the certificate of 
surveyor furnished by it is by an in- 
dependent surveyor. Does the commer- 
„Cial world make any distinction between 
the two terms “recognised surveyor” 
and “independent surveyor”. This is a 
question which again needs examina- 
tion, more particularly to determine as 
to what was the duty of the Singapore 

-= Bank in accepting the documents on 
their visual examination. 


21. The other allegations, namely 
that ship Katrina was sold and deliver- 
ed to M/s. Eastern and Oriental Navi- 
gation Limitada Panama, on ‘7th Jan. 


1978, the question of the said owners 
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having authoritised M/s. Straits Charter- 
ing and Agencies Pte. Ltd. by their let- 
ter dated .20th Nov. 1977, to sign bills 
of lading on their behalf for cargo load- 
€d on Katrina could not arise and that 
though the goods could not be loaded on 
24th and 28th of Dec. 1977, as alleged 
as the said ship. did not berth at any of 
the wharves of the port, till 23rd Jan. 
1978, or that for the first time some 
cargo was allegedly loaded into the ves- 
sel “Katrina” using the services of a 
lighter, commencing from 7th Jan. 1978, 
and ending on 19th Jan. 1978, during 
which period consignments totalling only 
790 drums of palm oil were alleged to 
have been loaded on to the said ship 
and that out of those 790 drums, only 
20 drums i.e. 3.94 tons were alleged to 
be meant for the plaintiff have been 
raised in the rejoinder affidavit of Shri 
Gurcharan Singh Khurana dated 11th 
April, 1978. A copy of the said affidavit 
was supplied to the learned counsel for 
the company who ‘submitted that the 
arguments may continue and that in 
the meantime he will seek instruction 
from his clients and give a suitable 
reply. The averments raised in the 
rejoinder affidavit of Shri Gurcharan 
Singh Khurana have not been contro- 
verted. There is prima facie evidence 
in support of the allegations now sought 
to be raised in the rejoinder affidavit. No 
doubt the said allegations have been 
raised for the first time in Court. How- 
ever, because of the gravity of the al- 
legations and the plea of the plaintiff 
that the Singapore Bank suo motu sought 
the amendment for: negotiating the let- 
ters of credit which as earlier stipulated 
could be done through Algemene Bank, 
Netherland makes it apparent that the 
Singapore Bank, appears to be a party 
to the conspiracy. to perpetrate a fraud 
on the plaintiff, the said allegations de- 
serve to be examined. While propos- 
ing to examine the allegations of fraud 
alleged by the plaintiff I am fully con- 
scious of the stand of the company that 
the Bank in its letter dated 3rd Feb. 
1978, had informed the Singapore Bank 
in reply to their letter dated 31st Dec. 
1977, that the documents had been ac- 
cepted by the drawee; that the bill was 
due for payment on 28th March, 1978; 
and that they as such reimburse them- 
selves on the Bank’s account with Bank 
of America, New York. Despite the 
above letter because of the serious al- 
legations of fraud on prima facie exa- 


mination of the said allegations in the 
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light of the averments of the parties, 
the matter cannot be allowed to rest at 
that and deserves to be fully. probed and 
determined. In the case of the type 
that is under my consideration, the pron- 


ciple of the independence of the Banx’s - 


obligation under the letter of credit is 
not to be extended to protect the tcwn- 
scrupulous seller. This dicta finds sup- 
port from case M/s Tarapore and Co. 
(AIR 1970 SC 891) (supra), and case 
Malas (1958-1 All . ER 262) (supra), 
as also from case Discount Records Ltd. 
v. Barclays Bank Ltd., (1975) 1 All SR 
1071. In the latter case injunction vas 
refused as it fell far short of establish- 
ing any ground on which it is open to 
the Court to intervene. 
facie appreciation of the respective al- 
legations of the parties that is not “he 
position in the instant case. 
of the Company that it had received 
payment from the Singapore Bank on 
the basis of the documents is hardly 
determinative of the allegations of he 
plaintiff and cannot be made the besis 
to non-suit them. 


22. In view of my discussion, nozed © 


above, the application (I. A. No. 935 of 
1978) is accepted, the injunction alreedy 
granted by F. S. Gill, J. by his order 
dated 3rd March, 1978, is confirmed. The 
application stands disposed of according- 
ly leaving the parties to bear their res- 
pective costs of the same. 


Application allowed, 
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AVADH BEHARI ROHATGL, J. 
R. K, Parikh, Petitioner v. Smt. Uma Verma, 
` . Respondent. 


C. R. Nos. 577, 279 and 780 of 1977 and 
S. A. O. 148 of 1977, D/- 2-8-1978. 


(A) Delhi Rent Control Act (59 of 1958) 
Ss. 14 (1), Ci. (e) Proviso, 14A, 25B and 38 
-= Order granting leave to defend eviction 
petition — No appeal lies to the Tribunal — 
Object of Chap. II-A — Landlord being Gov- 
ernment servant makes no difference, 

No appeal to the Rent Control Tribunal 
against the order of the Rent Controler 
granting leave to defend an eviction petition. 

, (Para 7) 

Orders passed by the Rent Tribunal in such 
appeal is coram non judice. (Para 23) 

The provision in Chapter III-A overr.de 
the other provisions of the Act which are in- 
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consistent with it. Section 38 is such an in- 
consistent provision. (Para 7) 


The policy and purpose of the legislature in 
enacting Ss. 25-A, 25-B and 25-C is to in- 
troduce a swift and expeditious procedure 
for trial where the landlord’s application for 
eviction is founded on the ground of bona fide 
requirement. (Para 10) 


The paramount object’ of Chapter TI-A 
being to avoid delay in the trial of applica- 
tion for eviction on the ground of bona fide 
requirement it would be absurd to hold that 
an appeal lies to the Tribunal under S. 38 
of the Act from the order of the Controller 
granting the tenant leave to contest the ap- 
lication, AIR 1977 SC 1569 and AIR 1977 
SC 1599, Rel. on. (Para 15) 


Section 88 is inconsistent with the symme- 
try and design of Chapter IH-A. The two 
cannot co-exist. This is what “inconsistent” 
means, The overriding procedure in Chap. 
III-A is both dominating hegemonic, 

(Para 21) 

The fact that the landlord is a Government 
does not give him a right of appeal from the 
order granting leave to defend. Whether the 
claim for eviction is on the ground specified 
in Cl. (e) of the proviso to sub-sec. (1) of 
Section 14 or Section 14-A does not make 
the slightest difference to the legislative plan. 
Both are “applications for eviction on the 
ground of bona fide requirement”. To both 
the special procedure of summary trial ap- 
plies. (Para 22) 

(B) Delhi Rent Control Act (59 of 1958), 
S. 25-B — Civil Procedure Code (5 of 1908), 
O. 37, R. 3 — Relative scope-of S. 25-B of 


the Act and O, 37, R. 3 of C. P. C. 


Section 25-B is even narrower than O. 87, 
C. P. C. It is a procedure of its own type. 
It would be fallacious to approximate Sec- 
tion 25-B with O. 87, R. 8, OC P. C. - 

(Para 16) 

(©) Delhi Rent Control Act (59 of 1958), 

Ss. 14-A and 25-A — Object of. 


The object of the legislature in incorporat- 
ing the non obstante clause both in S. 14-A 
and S. 25-A of the Act is to do away with 
the first and second appeals contained in 
Ss. 88 and 39 of the Act because they are 
“inconsistent”. And anything inconsistent to 
be found elsewhere in this Act must give 
way to the paramount provisions of Ss. 14-A 
and 25-A.. (Para 19) 


(D) Interpretation of Statutes —- Special 
and General provisions. 


When the legislature has given its attention 
to a separate subject and made its provision 
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for it, the presumption is that other provi- 
sions are not intended to interfere with the 
special provision unless it expresses that in- 
tention very clearly. Each enactment must be 
construed in that respect accordnig to its 
own subject matter and its own terms. 
(Para 17) 


(E) Delhi Rent Control Act (59 of 1958), 
S. 25-B (8) Proviso — Revision under — 
Eviction order by Rent Controller — High 
Court has power to reverse the order 
Fact that petitioner has filed a previous ap- 
plication for revision against appellate order 
of the Tribunal remanding the matter to the 
Rent Controller, is no bar to revision of the 
order of eviction after the remand. 


(Para 23) 

Cases Referred:` Chronological Paras 

AIR 1977 SC 265 14, 21 

AIR 1977 SC 1569 : (1977) 2 SCG 835 ne 
12, 


AIR 1977 SC 1599 :-(1977) 2 SCC 814 11, 
; 18 


R. K, Jaitley, for Petitioner; D. R. Mahajan, 
for Respondent. 

ORDER:— These three civil revisions and 
one second appeal from orders raise a com- 
mon question of law. This judgment will 
govern them all. 


2, The facts of these cases are very much 
similar, Three separate applications were 
made by three different landlords for the 
eviction of their tenants, In two cases out 
of which C. R. 577 of 1977 and C. R. 279 
of 1977 have arisen the ground of ejectment 
was bona fide requirement of the premises 
by the landlord for occupation as residence 
for himself and the members of his family 
dependant on him under Cl. (e) of the pro- 
viso to sub-sec, (1) of Section 14 of the Delhi 
Rent Control Act 1958 (the Act). In the 
third case in which SAO 148 of 1977 and 
CR 780 of 1977 have been filed the land- 
lord was a Government servant and he claim- 
ed eviction of his tenant on the ground that 
he was required to vacate the premises al- 
lotted to him by the Central Government and 
therefore a right had accrued to him to re 
cover immediately possession of the premises 
let out by him to the tenant. 


& The three applications were tried by 
the Additional Rent Controller under S. 25-B 
of the Act. In each case the tenant filed an 
affidavit stating the grounds on which he 
sought to contest the eviction claim. The 
landlords opposed the tenants’ prayer for 
leave. Rejecting the landlords’ opposition the 
Additional Controller granted leave to the 
tenants to contest the applications. 
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4. Dissatisfied with the order granting 
leave to the tenants: the landlords went in 
appeal to the Rent Control Tribunal under 
Section 38 of the Act. The landlords succeed- 
ed before the Tribunal in all the three cases. 
The tribunal allowed the appeal, dismissed the 
tenants’ application for leave holding that the 
tenants’ affidavits did not disclose any such 
fact as would disentitle the landlords from 
obtaining an order for recovery of possession 
of the premises on the ground specified in 
Clause (e) of the proviso to sub-sec, (1) of 
Section 14 in two cases and under S. 14-A 
in the third one. The eviction petitions were 
remitted to the Additional Controller. He 
passed orders of eviction in all the three 
cases under Sub-sec. (4) of S. 25-B of the 
Act as nothing else now remained to be done. 


_§ The tenants have come in revision te 
this court challenging the validity of the 
eviction orders on the sole ground that the 
appeal to the Tribunal was not competent 
and it had no power to rescined the leave 
which had been granted by the Additional 
Controller. The centra] question in these 
cases is: Did an appeal lie to the Tribunal 
against the order of the Additional Controller 
granting leave to the tenant to contest the 
application for eviction? If no appeal lies the 
order of eviction cannot stand. It will fall 
with the order of the Tribunal. This raises 
the question of the true construction of Sec- 
tion 25-B which in fact is at the heart of 
these cases. 


6. Sections 14A, 25A, 25B and 25C were 
introduced in the Act by Ordinance 24 of 
1975 which came into force on Ist Dec. 1975. 
The Ordinance was later replaced by the 
Delhi Rent Control (Amendment) Act (18 of 
1976) which was given effect to from the 
date of the Ordinance. Ss. 25A, 25B and 25C 
are contained in a newly introduced Chap. 
I-A entitled as ‘Summary trial of certain 
applications’, By S. 25B every application by 
a landlord for the recovery of possession of 
any premises on the ground specified in 
Cl. (e) of the proviso to sub-sec. (1) of Sec- 
tion 14, or under S. 14A, has to be tried in 
accordance with the procedure specified in 
this section, 


6-A S. 25-A which is the first of the fasci- 
culus of sections appearing in Chap. III-A 
provides that the provisions. of this Chap 
ter or any rule made thereunder shall have 
effect notwithstanding anything inconsistent 
therewith contained elsewhere in this Act or 
in any other law for the time being in force. 
The marginal note to S. 25-A reads “Provi- 
sions of this Chapter to have overriding ef- 
fect”. S. 25-A in the first place provides that 
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the provisions of Chap. II-A containing 5ec- 
tions 25-A, 25-B and 25-C shall have an over- 
riding effect over every other provision of the 
Act which is inconsistent with anything 202- 
tained in Chap. III-A. In the second place 
S. 25-A provides that the provisions of 


Chap. III-A shall also have overriding efect - 


over anything inconsistent’ therewith zon- 
tained in any other law for the time being in 
force. 


provisions of Chap. III-A. must prevail over 
the provisions of S. 38 of the Act. The rea 
son is that S. 88 which provides for appeal to 
the Tribunal is inconsistent with the provi- 
sions of Chap. III-A which prescribes a spe- 
cial procedure for dealing with the apr ica- 
tions for eviction filed under cl. (e) of the pro- 
viso to sub-s. (1) of S. 14 or under S, 14~\ of 
the Act. Chap. III-A devises an overriding pro- 
cedure by which the application for eviction 
is to be tried by a summary procedure. The 
question is and this is the only question Is 
Section 88 inconsistent with the procedur2 of 
Chap, III-A of the Act? : 


9.. S. 25-B provides that the procedure 
incorporated in that section shall be follo.ved. 
The outlines of that procedure are these. The 
Controller issues summons in the prescribed 
form to the tenant. Sub-s. (8) (a) lays Cown 
that the tenant can be served by registered 
post and by publication in the newspap-r in 
addition to and simultaneously with the >rdi- 
` nary mode of service. Sub-s, (8) (b) says that 
the acknowledgment purporting to be signed 
by the tenant or his agent or an acknow-sdg- 


ment by the postman that the tenant or his 


„agent has refused to take delivery of the arti- 
cle will amount to a valid service of zum- 
mons. Sub-s. (4) provides that the tenant 
when he appears in court “shall not contest 
the prayer for eviction from premises unless 
he files an affidavit stating the ground on 
which he seeks to contest the applicatioz for 
eviction and obtains leave from the Coutrol- 
ler”. It further provides that if he fails to ap- 
pear or fails to obtain such leave the state- 
ment made by the landlord for eviction in 
his application shall be deemed to be admit- 
ted by the tenant and the applicant shail be 
entitled to an order of eviction. Under sub- 
sec. (5) the Controller can give to the tenant 
leave to contest the application if the alida- 
vit filed by him discloses such facts as would 
disentitle the landlord from obtaining re- 
covery of premises, Sub-sec. (6) says that 
where leave is granted to the tenant to con- 
test the application the Controller shall 20m- 
mence the hearing of the application as arly 
as practicable. By sub-sec. (7) the Controller 
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is required to follow the practice and proce- 


.dure of a Court of Small Causes, including 


the recording of evidence. Sub-sec. (8) is the 
one directly relevant for our purpose. It 
reads : 

“No appeal or second appeal shall lie 
against an order for the recovery of posses- 


. sion of any premises made by the Controller 


in accordance with the procedure specified in 


.- this section: 
7. It is plain that by virtue of S. 25-A the | 


Provided that the High Court may, for the 
purpose of satisfying itself that an order 
made by the Controller under this section is 
according to law, call for the records of the 
case and pass such order in respect ` thereto 
as it thinks fit.” 


9. Sub-sec. (9) empowers the Controller to 
exercise the power of review under O., 47 
C. P. C. in cases where no application has 
been made to the High Court on revision. 


10. A glance at the provisions of Chap- 
ter III-A shows that the policy and purpose 
of the legislature in enacting Ss. 25-A, 25-B 
and 25-C is to introduce a swift and expedi- 
tious procedure for trial where the landlord’s 
application for eviction is founded on the 
ground of bona fide requirement. Such cases 
could not be decided under the old procedure 
as from the order of the Controller first appeal 
lay to the Tribunal under S, 88 and a second 
appeal lay to the High Court on a substantial 
question of law under S. 89 of the Act. This 
meant great delay. The legislature was im- 
patient with “law’s delays” and has therefore 
devised a shortened procedure of a speedy 
trial cuttting out the right of first and second 
appeals altogether and substituting in its 
place the remedy of revision to. the High 
Court. 


11. The legislature seems to have entered 
a period of cautious weighing and adjusting. 
Fashions in legal thinking and parliamentary 
draftsmanship are not unchanging. The legis- 
lature now wanted to free the procedure from 
the shackles and constraints of the Slum Act, 
the rigidity of a full length trial and the road 
block of the first appeal and the second ap- 
peal. All these consumed time. How to 
shorten the time was the question. The old 
procedure was dilatory. It did not keep pace 
with the time. The landlord’s need was ur- 
gent. The procedure was tardy. The pace 
was too slow. The legislature has now increas- 
ed its pace. Where once the courts and tribu- 
nals moved slowly the legislature of late has 
accelerated their pace. It has introduced in 
Chap, II-A “an accelerated remedial proce- 
dure”, to use a phrase of Krishna Iyer J. (See 
Kanta Goel v. B. D, Pathak (1977) 2 SCC 
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814 (819) : (AIR 1977 SC 1599 at p. 1608 and 
Busching Schmitz v. P. T, Menghani: (1977) 2 
SCC 835 (889): AIR 1977 SC 1569 at 
pp. 1571-1572), In a word the legislature has 
quickened the pace of procedure. 


12, The Slum Areas (Improvement and 
Clearance) Act enacted in 1956 with the ob- 


ject of ameliorating the condition of tenants - 


has now been done away with where the pre- 
mises are needed for bona fide requirement. 
The tenant had enjoyed the protection of the 


7 Slum Act and a slow moving procedure for 


20 years. The legislature has now | turned 
the tide. “The door to defence” has been 
“narrowed down” by a “chain of stiff provi- 
sions”. (See Busching Schmitz Pvt. Ltd. v. P. 
T. Menghani, (1977) 2 SCG 885 : (AIR 1977 
SC 1569) per Krishna Iyer J.), Indeed narrow 
` is the path that the tenant is required to 
tread. The truth is that over a quarter of a 
century and ever since the Delhi Ajmer 
Marwar Act 1952 the legislature has been 
between the Scylla of the landlord and the 
Charybdis of the tenant, The key problem is 
one of balance. 


18. Summary trial procedures well known 
to commercial courts in cases of the negotiable 
instruments have been adopted in the ad- 
judication of landord tenant disputes. Under- 
lying the whole legisaltive plan is the funda- 
mental anxiety to recover for the landlord 
his own premises when he needs them “on 
the ground of bona fide requirement”, in the 
words of the marginal note to S. 25-B. A pro- 
cedure at once accelerated and abbreviated 
is the legislative answer to the economics of 
scarcity, Out of this helplessness was born 
S. 14-A and Ch. IITA of the Act. 


14. Dispatch is the dominant note of this 
summary procedure. This appears 
variety of considerations which seem to have 
weighed with the legislature, It is a “special 
procedure” as the marginal note of S. 25-B 
says. It is a “summary trial” as the heading 
indicates. Even the mode of service of sum- 
mons is specified for in the experience of the 
legislature service itself was one great reason 
for delay. Even the right to defend has been 
taken away for the section says that the ten- 
ant “shall not contest the prayer for eviction” 
unless he obtains leave to contest the applica- 
tion by filing an affidavit which “discloses 
such facts as would disentitle the landlord 
from obtaining an order for the recovery of 
possession of the premises.” Sub-sec. (6) says 
that if leave is granted to the tenant the Con- 
troller shall commence the hearing of the 
application “as early as practicable”. Sub- 
sec. (7) says that in the inquiry he holds he 
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shall follow the practice and procedure of a 
Court of Small Causes, including the record- 
ing of evidence. Then the right of first and 
second appeal is expressly taken away. This 
“chain of stiff provisions” to use again an 
expression of Krishna Iyer J., has one domin- 
ant purpose and it is to cut down delays. As 
the Supreme Court has said (at p. 1572 of 
ATR):— 

“The tenant is even deprived of the ele- 
mentary right of a defendant to defend a pro- 
ceeding brought against him, save on obtain- 
ing leave of the Rent Controller. If the leave 
is refused, by Section 25-B (4) the statement - 
made by the landlord in the application for 
eviction shall be deemed to be admitted by 
the tenant and the landlord is entitled to an 
order for eviction. No appeal or second ap- 
peal lies against that order, Section 25-B (8) 
denies that right and provides instead for a 
revision to the High Court whose jurisdiction 
is limited to finding out whether the order 
complained of is according to law.” 


(Sarwan Singh v. Kasturi Lal, AIR 1977 SC 
265 (274) per Chandrachud J.) 


15. The paramount object of Chap. III-A 
being to avoid delay in the trial of applica- 
tions for eviction on the ground of bona fide 
requirement it would be absurd to hold that 
an appeal lies to the Tribunal under S. 38 of 
the Act from the order of the Controller 
granting the tenant leave to contest the ap- 
plication, The truth is that in the scheme 
of Chap. IITA the Tribunal has no role to 
play and no function to perform. It has com- 
pletely gone out of the picture. When first 
and second appeals are expressly barred from 
the final order of recovery of possession it - 
is inconceivable that the legislature intended 
to retain for the landlord his right to appeal 
to the Tribunal from an intermediate order. 
granting leave to the tenant. So incompa- 
tible and incongruous is the right of appeal 
to the Tribunal with the “accelerated reme- 
dial procedure” provided by S. 25-B of the 
Act that the legislature could never have in- 
tended to preserve it, 


16. Section 25-B is even narrower than 
O. 37, C. P. C. It is a procedure of its own 
type. It would be fallacious to approximate 
Section 25-B (5) with O. 87, R. 8, C. P. C, 
The Supreme Court has said: 


“The social setting demanding summary 
proceeding, the nature of the subject-matter 
and, above all, the legislative diction which 
has been deliberately designed, differ in the 
two provisions, The legal ambit and judi- 
cial discretion are wider in the latter, while, 
in the former with which we are concemed, 
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the scope for opening the door to defence is 
narrowed down by the strict words usel” 
(See Busching Schmitz Pvt. Ltd. v. P.T. 
Menghani (1977) 2 SCC’ 885 (842) : (AIR 
1977 SC 1569 at p. 1574). 


. I7. When the legislature has given its at- 
tention to a separate subject and made. its 
provision for it, the presumption is that .otLer 


provisions are not intended to interfere wth: 
the special provision unless it expresses that - 


intention very clearly. Each enactment- mast 
be construed in that respect according to its 
own subject-matter and its own terms, Heare 
the legislature has given provisions of Chap. 
IIA “an overriding effect”. Nothing “incen- 
sistent therewith” contained elsewhere in -he 
Act or in any other law for the time beag 
in force can have precedence over Chap. ILA, 


18- In Section 14A we discern the sane 
legislative design to give it an “overriding sf- 
fect”. This “emergency provision” as S=c- 
tion 14-A: has been called was entitled to re- 
habilitate the government officer in his own 
house by a procedure at once “summary” end 
“special”, (Kanta Goel v. B. P. Pathak, 1977 
(2) SCC 814 (819) : (ATR 1977 SC 1599 at 
p. 1608) per Krishna Iyer J.) In the signi- 
ficant language of S, 14-A, the right to te- 
cover immediately possession of the premBes 
let out by him shall “accrue” to the govern- 
ment officer: 


_ “notwithstanding anything contained ese- 
where in the Act or in any other law for -he 
time being in force or in any contract (wie 
ther express or implied), custom or usage 
to the contrary.” 


19. The object of the PES in ineor- 
‘|porating the non obstante clause both in Sec- 
tion 14-A and S. 25-A of the Act is to do away 
with the first and second appeals containec in 
Ss. 38 and 39 of the Act because they are “in- 
\consistent”. And anything inconsistent te be 
found “elsewhere in this Act must give way 
to the paramount provisions of S, 14-A and 
Section 25-A.. 


20. The non obstante clause, the vesting 
of a right to immediate recovery in. the lænd- 
lord under Section 14-A, the creation cf a 
summary procedure under S. 25-B, the o~er- 
riding effect of that special procedure, the 
tone and tenor of the new amendments, all 
emphasise that the right to appeal (S. 38) amd 
second appeal (S. 89) have been abolisied 
at one single stroke with a view to meet an 
old-standing and persistent “demand for sim- 
plifying the procedure for eviction of tenants 
in case the landlord requires the premises 
bona fide for his personal occupation” (Sfhte- 
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Jan. 1976). 


21. On the ground that the législature has 
given a primacy to Chap. IIA which has an 
overriding effect even over the provisions of 
the Slum Clearance Act the Supreme Court 
held in Sarwan Singh v. Kasturi Lal, AIR 
1977 SC 265 that the Slum Act is inconsis- 


tent with. Chap. IIIA of the Act. Following 


that line of reasoning I would hold that the 
right of first appeal to the Tribunal under 
Section 38 is inconsistent with the symmetry 


- and design of Chap. INIA. The two cannot co- 


exist. This is what “inconsistent” means. The 
overriding procedure such as we have in 
Sees JHIA is both dominating and hegemo- 

‘So superior is its authority that it sub- 
Rae everything to itself. 


22. Mr. R. L. Tandon appearing for the 
landlord in C, R. 279 of 1977 tried to distin- 
guish his case from the other two cases. He 
argued that in his case the landlord being a 
Government servant had a right to immediate 
possession under S. 14A and his right would 
be frustrated if the landlord were denied a 


right to appeal to the Tribunal in a case 


where the Controller has given leave to the 
tenant to contest the application on insuffi- 
cient grounds. I do not agree. Whether the 
claim for eviction is on the ground specified 
in clause (e) of the proviso to sub-sec. (1) of 
Section 14 or Section 14-A does not make the 
slightest differ ence to the legislative plan. 
Both are “applications for eviction on the 
ground of bona fide requirement”. To both 
the special procedure of summary trial applies. 
That the government servant is under the 
order of instant eviction does not make his 
case any different from a landlord who has 
a pressing need to occupy his own premises. 
In one case the tenant is allowed 6 months 
to vacate and in the other 2 months. Apart 
from this there is no essential difference. 


Section 14-A was necessitated because of. 


the Central Government’s decision of Sept. 
9, 1975, that a person who owns a house in 
his place of work should vacate the Govt. ac- 
commodation allotted to him on or before 
December 81, 1975. Cases of bona fide re- 
quirement of private landlords under Cl. (e) 


of the proviso to sub-sec. (1) of S. 14 were - 


also placed in the same class and’ subjected 
to the same procedure, perhaps with a view 
to avoid the charge of discrimination, The 
legislature has grouped together this genera 
of cases. There is one procedure for both 
and that does not admit of any right of ap- 
peal to the Tribunal under Section 38. Sach 
a right is inconsistent with the : paramount 
purpose of Chap. IIIA, as I have said, 
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23- Mr. Tandon next argued that in his 
case the tenant was not entitled to 


come in revision to this court as he 
had approached this court earlier when 
he challenged the order of the Tribu- 
nal before. the order of eviction was 
passed against him by filing a revision (CR 
710 of 1976) which I dismissed in limine on 
22nd Oct. 1976. I cannot accept this argu- 
ment. There are several answers to it. The 
order of the Tribunal could not be challenged 
in revision because no order of eviction had 
been passed till then, It was after the case 
was remitted to the Additional Controller that 
he passed the order of eviction. Now the 
tenant has filed a revision against the order 
iof eviction contending that, based as it is on 
the order of the Tribunal, it cannot stand. 
I do not see why he cannot now question the 
validity of-the order of eviction. In my opin- 
ion the revision is competent. That the res- 
pondent landlord was a Govt. servant or that 
. the tenant had come in revision earlier will 
not stand in the way of the tenant, 


24. The tenant in Mr. Ajit Singh’s case 
has also filed a second appeal from order. 
That, the tenant’s counsel submitted, was by 
way of abundant caution. But a second ap- 
peal is incompetent. 


25. My conclusion therefore is that the 
Tribunal misconstrued and misunderstood the 
provision of S. 25-B. Consequently the orders 
passed by the Tribunal in these cases are 
coram non judice. 


26. For these reasons I would allow C. R. 
577 of 1977, C. R. 279 of 1977 and C. R. 
730 of 1977 and set aside the orders of the 
Tribunal in all the three cases. I would also 
set aside the orders of eviction passed in these 
eases and remit the applications for eviction 
to the Additional Controller to decide the 
same in accordance with the procedure of 
Chap. IIIA, S. A. O. 148 of 1977 is dismissed 
as incompetent, In the circumstances the par- 
ties are left to bear their own costs through- 


out. 
Order accordingly. 
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Chander Dev Chadha, Appellant v. Smt. 
Rani Bala, Respondent. 

C. M. No, 184 of 1978 in F. A. O. No. 18 
of 1978, D/-.25-4-1978. 


Limitation Act (86 of 1963), Ss. 12 (2), 29 
= Section 12 applies also to appeals under 
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the Hindu Marriage Act, 1955 — Hindu Mar- 
riage Act, S, 28 (4), F. A. O. No. 100 of 1977, 
D/- 3-1-1978 (Delhi), Overruled. 

In calculating the limitation period of 30 
days for an appeal under the Hindu Marriage 
Act, the appellant will be entitled to exclude 
the period spent in obtaining a copy of the 
decree. (Paras 14, 15, 27) 

The Limitation Act is inapplicable to origi- 
nal proceedings. But appeals from decrees in 
suits under the Indian Divorce Act and ap- 
peals from decrees and orders under the Hindu 
Marriage Act are not excluded from the opera- 
tion of the Limitation Act. (Para 13) 

The prohibition contained in S. 29 (8) 
Limitation Act is restricted only to suits and 
proceedings and hence does not extend to ap- 
peals. F. A. O. No, 100 of 1977, D/- 3-1-1978 
(Delhi), Overruled. . (Para 18) 


Anno: AIR Comm. Lim. Act (5th Edn.), 
S. 12, N. 5; S. 29, N. 4A; AIR’ Manual (3rd 
Edn.), Hindu Marriage Act, S. 28, N. 6. 
Cases Referred: | Chronological Paras 
(1978) FAO No. 100 of 1977, D/- 8-1-1978 


(Delhi) 5, 17, 18, 28 
AIR 1964 SC 1099 15, 16, 17 
AIR 1958 Bom 35 4, 15 


AIR 1986 Bom 289 : 88 Bom LR 502 9 
(1901) 5 Cal WN civ l 10 
(1899) ILR 28 Bom 307 9 
(1898) ILR 22 Bom 612 9, 11 
(1892) ILR 16 Bont 715 9 
(1891) ILR 18 All 126 9 


B. B. Sahni, for Appellant; K. K. Mittal 
with M. Dayal, for Respondent. 


ORDER :— These are three appeals under 
the Hindu Marriage Act, F, A. O. 20 of 1978 
is wife’s appeal against the decree of divorce 
passed in favour of the husband. F. A. O. 13 
of 1978 is the husband’s appeal against the 
decree refusing him restitution . of conjugal 
rights. F. A, O. 14 of 1978 is again a hus- 
band’s appeal against an order denying him 
custody of children. 


2. The question before us is whether 
these appeals are barred by time. The Re- 
gistry has raised an objection that they are 
out of time. 


8. In all the three cases the appellants 
applied for certified copy of the judgment, 
decree or order passed by the trial court ag 
was the case. After they had obtained these 
they filed appeals. If the time requisite for 
obtaining a copy of the decree or. order is ex- 
cluded, the appeals were filed within 80 days 
and are well within time; but if in law it 
could not be excluded, the appeals would 
certainly be out of time, The respondents 
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contend before us that the appellants are rot 
entitled in law to exclude the time so taken 
by them in obtaining a copy of the decre 
or order of the trial court. The only ques- 
tion, therefore, is whether for the purpcse 
of computing the period of 30 days prescris- 
ed under Section 28 (4) of the Hindu Mar- 
riage Act the provisions of S. 12 of the Limi- 
tation Act can be invoked. 


4. The-respondents’ chief objection in 
limine is that under S. 28 (4) of the Hindu 
Marriage Act an appeal has to be preferred 
within 80 days from the date of the decrze 
or order and the Limitation Act 1963 dczs 
not apply to marriage and divorce laws, ther2- 
fore, the appellants are not entitled to ex- 
clude the period spent in obtaining copi:s. 
Unhindered by authority we were minded to 
rebuff this objection by a simple answer. We 
would say that if Limitation Act 1968 did rot 
apply to the Hindu Marriage Act, S. 3 pf 
the Limitation Act also would not apply. 3y 
what authority would a court then disurss 
an appeal preferred after the prescribed 
period of 80 days? Now the result would 3e 
that although an appeal may be barred 3y 
limitation it would not be liable to be čs- 
missed under S. 8 Limitation Act. We thought 
such was the incontestable logic of the argu- 
ment. (See Canara Bank, Bombay v. Warc2n 
Insurance Co. Ltd., ATR 1958 Bom 85). 


5. But counsel for the respondents invited 
our attention to a decision of a learned sin sle 
Judge of this Court in Smt. Tara Seth v. Daa- 
ramvir Seth, FAO No. 100 of 1977 decice] 
on 8-1-1978. There it was held that Liméa- 
tion Act, 1968 did not apply to the Hirdu 
Marriage Act by reason of the provision cen- 
tained in sub-section (8) of S. 29 of Ñe 
Limitation Act and therefore the appeal kad 
to be filed within 80 days. The wife was hald 


not entitled to invoke the provisions of - 


S. 12 (2) and S. 5 of Limitation Act. Her sp- 
peal, which was otherwise within time- if 


days spent in obtaining copies had been əx- 


cluded, was dimissed as time-barred. It is 
correctness of this view that is challensed 
before us by the appellants. 

6. The two material provisions we may 
notice at once. One is Sec. 28 (4) of the Hirdu 
Marriage Act which says: 

Every appeal under this section shall be 
preferred within a period of thirty days ftm 
the date of decree or order.” 

The other is S. 29 (2) and (8) of the Limta- 
tion Act 1968 which reads: 


(2) Where any special or local aw 
prescribes for any suit, appeal or application 
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a period of limitation different from the 
period prescribed by the Schedule, the pro- 
visions of Section 8 shall apply’ as if such 
period were the period prescribed by the 
Schedule and for the purpose of determining 
any period of limitation prescribed for any 


. suit, appeal or application by any special or 


local law, the provisions contained in Sec 
tions 4 to 24 (inclusive) shall apply only in so 
far as, and to the extent to which, they are 
not expressly excluded by such special or 
local law. 


(3) Save as otherwise provided in any law 
for the time being in force with respect to’ 
marriage and divorce, nothing in this Act 
shall apply to any suit or other proceeding 
under any such law. 
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7- Under the Indian Divorce Act, 1869, the 
remedy to obtain relief in matrimonial 
causes is by way of suit. Under the Hindu 
Marriage Act, 1955 the remedy is by a peti- 
tion. Under both Acts the court is empower- 
ed to pass decrees. In matters regarding 
maintenance, alimony, or custody of children 
etc. the court is empowered to pass orders. 


8. Now sub-sec. (3) of S. 29 of the Limita- 
tion Act says that nothing in the Aet shall 
apply to any suit or other proceeding under 
any law for the time being in force with res- 
pect to marriage arid divorce. What does it 
mean P It means that to original proceedings 
under the Indian Divorce Act, the Hindu 
Marriage Act, and other Acts like the Parsi 
Marriage and Divorce Act and the Special 
Marriage Act the Limitation Act does not ap- 
ply. For example there is no limitation for 
bringing a suit for divorce under the Indian 
Divorce Act or for a proceeding under the 
Hindu Marriage Act. 


9. Under the Limitation Acts IX of 1871 
and XIV of 1859 where there was no such 
provision and under the Limitation Act of 
1908 where an analogous provision existed 
but confined only to suits under the Indian 
Divorce Act, it was held that the limitation 
law did not apply to suits under the Indian 
Divorce Act. (See A. v. B. (1898) ILR 22 
Bom 612 (616, 617). The reason is obvious. 
These are continuing wrongs (See S. 23 Limi- 
tation Act 1908), Refusal of a wife to return 
to her husband was held to constitute a conti- 
nuing wrong. Hem Chand v. Shiv, (1892) ILR 
16 Bom 715; Fakirgauda v. Gangi, (1899) ILR 
23 Bom 807. Similarly, a suit between Mu- 
hammadans, Hindus or Parsi for restitution 
of conjugal rights was saved from the bar of 
limitation by S, 23 of the Act of 1908 and 
such suits could never practically be barred : 
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(See Binda v, Kaunsilia, (1891) ILR 18 All 
126; Basawaneva v. Balappa, 88 Bom LR 502: 
(AIR 1986 Bom 289). Thus suits brought 
under the Indian Divorce Act (i. e, as be- 
tween Christians) were and are expressly ex- 
cluded from the operation of the limitation 
laws; See S. 29 (8) of the Limitation Act 
(Act IX of 1908) and S. 29 (8) of the 
Act XXXVI of 1963). 


10. Under the Limitation Acts of 1859 and 
1871 it was held that though the Act was in- 
applicable, delay in presenting or prosecuting 
a petition for dissolution of marriage under 
the Divorce Act was a ground for disallowing 
the petition. There is a similar provision in 
the Hindu Marriage Act where delay is made 
a ground for refusal of relief (see S. 23 (d) ). 
But the objection on the ground of delay 
would not hold good in cases where the mar- 


riage was ab initio void (see Mills v. Mills . 


(1801) 5 Cal WN civ in the Probate and 
Divorce Court), 


1l. Sec. 29, Cl. (8) of the Limitation Act 
1908, provided that “nothing in the Limita- 
tion Act shall apply to suits under the Indian 
Divorce Act, 1869”. Suit does not include an 
` appeal (see Sec. 2 (10) of the Limitation Act 
1908 and 2 (1) of Limitation Act 1963). The 
courts held under the Act of 1908 that this 
prohibition was restricted only to suits and 
did not extend to appeals (see A. v. B. (1898) 
ILR 22 Bom 612) (supra). ` 


12. In the Limitation Act, 1968, the provi- 
sious of the Act of 1908 have been broadened 
so as to include other laws. There are a num- 
ber of such Acts like the Parsi Marriage and 
Divorce Act, the Special Marriage Act, the 
Hindu Marriage Act and the Dissolution of 
Muslim Marriages Act dealing with marriage 
and divorce. On the recommendation of the 
Law Commission the present sub-section (3) 
has amplified Section 29 (8) of the Act of 
1908 so as to exclude the application of the 
Limitation law to suits or proceedings under 
any law dealing with marriage and divorce. 
The term “suit” or “proceeding” means suits 
under the Divorce Act and petitions for disso- 
lution of marriage or for judicial separation 
or for declaration of nullity of marriage, resti- 
tution of conjugal rights or for any other 
relief under the Hindu Marriage Act, l 


13. The Limitation Act, 1963, is inapplic- 
able to original proceedings. But appeals from 
decrees in suits under the Indian Divorce 
Act and appeals from decrees and orders 
under the Hindu Marriage Act are not ex- 
cluded from the operation of the Indian Limi- 
tation Act. Section 55 of the Divorce Act 
1869 places appeals from such decrees under 
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the laws in force for ‘every original side de- 
cree. Such appeals are, therefore, governed 
now by Article 117 of the Limitation Act, 


_ 1968. In the case of Hindu Marriage Act ap- 


peals are provided by the Special law itself, 
that is, S. 28 (4), And by reason of S. 29 (2) 
of the Limitation Act 1963 Sections 8 and 4 
to 24 thereof shall apply. The law may there- 
fore be stated thus. The prohibition con- 
tained S. 29 (8), Limitation Act, 1968 is res- 
tricted only to suits and proceedings 
hence does not extend to appeals. 


14. But the question we posed at the be- 
ginning remains unanswered, Will the period 
spent in obtaining copies be excluded under 
S. 12 (2), Limitation Act, 1963P The answer 


_ is ‘yes’, The answer is given in S. 29 (2) of 


the Limitation Act, 1968, which we have 
set out above. 


15. The Hindu Marriage Act is a special 
law. That this “special law” prescribes “for 
an appeal .a period of limitation” is also evi- 
dent, The period of limitation is 80 days. It 
is a period different from that prescribed in 
the First Schedule to the Limitation Act, 1963. 
But when we turn to the First Schedule we 
find there is no provision in the First Sche- 
dule for an appeal against the decree or order 
passed under the Hindu Marriage Act. Now 
it has been held that the test of a “prescrip- 
tion of a period of limitation different from 
the period prescribed by the First Schedule” 
as laid down in S, 29 (2), Limitation Act, 
1968 is satisfied even in a case where a diffe- 
rence between the special law and Limitation 
Act arose by omissions to provide for a limi- 
tation to a particular proceeding under the 
Limitation Act, see Canara Bank, Bombay v. 
Warden Insurance Co. Lid. Bombay (AIR 
1958 Bom 85) (supra) approved by the Sup- 
reme Court in Vidyacharan Shukla v. Khub- 
chand, AIR 1964 SC 1099 (1102). 


Once the test is satisfied the provisions of 
Ss. 8, 4 to 24, Limitation Act, 1968 would at 
once apply to the special law. The result is 
that the court hearing the appeal from the 
decree or order passed under the Hindu Mar- 
riage Act would under S. 3 of the Limitation 
Act have power to dismiss the appeal if made 
after the period of limitation of 30 days pre- 
scribed therefor by the special law. Similarly 
under S, 5 for sufficient cause it will have the 
power to condone delay. Likewise under 
S. 12 (2) the time spent in obtaining a certified 
copy of the decree or order appealed from 
will be excluded. If it is so, S. 12 (2) of the 
Limitation Act is attracted, and the appel- 
lants in all the three appeals will be entitled 
to exclude the time taken by them for ob- 
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taining certified copy of the decree and order. 
‘The appeals are, therefore, within time. 


16. The Supreme Court in Vidya Charan 
Shukla v. Khub Chand, (supra) held that S. (2 
of the Limitation Act 1908 applied to the 
special law contained in the Representation 
of the People Act, 1951. The Limitation Act 
applied to the appeal by reason of S. 29 2) 


and the appellant in the High Court was held © 


entitled to exclude time spent in obtaining 
copy under S. 12 (2) of the Limitation Act. 
17. In principle there is no distinction be- 


tween the Representation of the Pto- 
ple Act, 1951 and the Hindu Muar 


riage Act so far as limitation -or 
appeals is concerned. Both the Asts 


are special laws, Both prescribed the period 
of limitation of 80 days. We do not see way 
the appellant should not be entitled to ex- 
clude the days requisite for obtaining copy of 
decree and order against which he intends to 
appeal. As the Supreme Court has said : 


“A party can reasonably desire to obtair a 
copy of the judgment for deciding, af-er 
studying it, whether it is worthwhile appeal- 
ing against it, and if so, on what grounds”. 


(Vidya Charan Shukla (AIR 1964 SC 1069) 
(supra) at p. 1114 per Raghubar Dayal ~). 
Any other view would lead to anomalous `e- 
sult as the case of Smt. Tara Seth (F. A. O. 
No, 100 of 1977, D/- 8-1-1978 (Delh)) 


(supra) illustrates where for no fault of Ler. 


and for something beyond her control the 
wife’s appeal was dismissed. 


18. Counsel for the respondents recom- 
mend for our acceptance the view of the 
learned single Judge in Smt. Tara Seth’s case, 
(supra). We regret our inability to do so. If -ve 
accept that view we will be making law a 
plaything of chance, It will then depend on 
` accident whether an aggrieved party gete a 
copy of the decree or order before the -x7 
piry of 30 days and is able to prefer an gp- 
peal before the time is up. People will Icse 
and win cases on mere caprice or chan-:e. 
There will be no certainty in the course whith 
one may take. The party will not be the mis- 
ter of his fate. His fate will be in the hards 
of the copying department. Such a constrce- 


tion of Section 29 (3) of the Limitation Act. 


would lead to absurd results, 


19. Counsel for the respondents heav-ly 
. relied on sub-section (4) of Section 23 of the 
Hindu Marriage Act which says: 


“In every case where a marriage is disso-v- 
ed by a decree of divorce, the court passiag 
the decree shall give a copy thereof free of 
cost in each of the parties”. 
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20. Counsel contended that as the Court 
has to give a copy of the decree to each of 
the parties free of cost there is no . difficulty 
for thé wife or the husband in preferring an 
appeal from the decree within 30 days of the 
passing thereof in terms of S. 28 (4) of the 
Act. The fallacy in this reasoning is that 
S. 23 (4) of the Hindu Marriage Act provides 
for giving a copy of the decree of divorce 
only and of no other decree passed under the 
Hindu Marriage Act, such as a decree of res 
titution of conjugal rights or decree of nul- 
lity or decree of judicial separation, Nor is 
the Court obliged to give to the parties copy 
of orders such as for maintenance and ali- 
mony, custody of children. disposal of pro- 
perty etc. i 

21. We were referred in this connection to 
Rule 6-A of Order 20 of the Code of Civil 
Procedure. Rule 6-A was introduced by the 
Amendment Act, 1976. It says that the decrea 
shall be drawn up as expeditiously as possible 
and in any case within 15 days from the date 
on which the judgment is pronounced; but 
where the decree is not drawn up within the 
time aforesaid, the court shall, if requested to 
do so by a party desirous of filing an appeal 
against the decree, certify that the decree has 
not been drawn up and indicate in the certi 
ficate the reasons for the delay; and there 
upon an appeal may be preferred against 
the decree without filing a copy of the de- 
cree and in such cases the last paragraph of 
the judgment shall, for the purpose of Rule 1 
of Order 41, be treated as the decree. 


22. On the basis of this recent amendment 
in the Code of Civil Procedure respondents’ 
counsel contended that a party desirous of 
appealing against the decree may obtain only 
a copy of the judgment and may prefer an 
appeal therefrom for “the last paragraph of 
the judgment shall for the purpose of Rule 1 
of Order 41 be treated as the decree”, if no 
decree is drawn up. We cannot accept this 
argument. : 


- 28. Section 28 (1) of the Hindu Marriage 
Act says that all decrees made by the Court 
in any proceedings under this Act shall, sub- 
ject to the provisions of sub-section (8), be 
appealable as decree of the court made in 
the exercise of its original civil -jurisdiction 
and every such appeal shall lie to the court 
to which appeals ordinarily lie from the deci- 
sions of the court given in exercise ‘of its ori- 
ginal civil jurisdiction, This means that the 
procedure prescribed by the Codejof Civil 
Procedure shall apply to an appeal preferred 
under Section 28 (4) of the Hindu | Marriage 
Act. The emphasis is more on the procedure 

| 
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applicable to appeal than on the right of ap- 
peal conferred under the Act. The procedure 
in appeal shall be governed by the Code of 
Civil Procedure. The right of appeal is gov- 
erned by Section 28 (8) and (4) of the Hindu 
Marriage Act. 


24. Section 28 (1) of the Hindu ~Marriage 
Act means that Order 41 of the Code of Civil 
Procedure along with other relevant provisions 
of the said Code shall apply to an appeal 
filed under S. 28 (4) of the Act. The result is 
that under S. 28 (1) of the Hindu Marriage 
Act the appeal is equated with an appeal 
filed under the Code of Civil Procedure in 
the matter of not only the exercise of powers, 
jurisdiction and authority but also in the mat- 
ter of procedure to be followed from the 
date of receipt of the appeal to its final dis- 
posal. This is clear from S. 21 of the Hindu 
Marriage Act which says that the proceed- 
ings under the Act shall be regulated, as far 
as may be, by the Code of Civil Procedure. 


23. Now the party appealing will, there- 
fore, have to file a certified copy of the de 
cree or order from which he wishes to ap- 
peal. For that he must apply to the copying 
department. Even if no decree is drawn up 
and the judge has certified so under Rule 6-A 
of Order 20 CPC, the party will have to ob- 
tain a copy of the judgment at least in order 
to study the reasons given by the judge and 
to enable the appellate court, at the time of 
admission of the appeal, to examine those 
reasons on which the decree is founded. The 
judges’ decisions are not oracles of Delphi. 
They have to give reasons for their cpinion. 


26. Under Order 41, Rule 1 C. P, C. the 
Court has no power to dispense with the copy 
of the decree. Decree must, therefore, be 
filed. But if the decree has not been drawn 
up and the court certifies the fact that the de- 
cree has not been drawn up the appellant 
shall be entitled to prefer an appeal against 
the decree without filing a copy of the decree 
because “the last paragraph of the judgment 
shall, for the purpose of Rule 1 of Order 41, 
be treated as a decree”. This means a copy 
of the judgment in every case a party shall 
have to obtain and file. The judge is not re- 
quired to give a copy of his judgment to the 
parties at the time of the pronouncement, 
Even under S. 28 (4) of the Hindu Marriage 
Act only a copy of the decree of divorce has 
to be given. 


27. This clearly shows that a party de- 
sirous of appearing against the decree under 
the Hindu Marriage Act will have to apply 
to the copying agency for a certified copy 
of the judgment and decree, if the decree has 
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been drawn up. If he intends to appeal from 
an order he has to obtain a certified copy of 
the order. He cannot avoid doing so, for 
otherwise he will not know the reasons which 
weighed with the judge in deciding the case 
against him. Under S, 12 (2) of the Limitation 
Act he will be entitled to exclude the period 
spent by him in obtaining the copy of the de- 
cree or order. 


28. Our conclusion, therefore, is that 
S. 12 (2) of the Limitation Act, 1968 applies 
to appeals under Hindu Marriage Act and, 
therefore, the time requisite for obtaining a 
copy of the decree or order appealed from 
shall be excluded in computing the period of _ 
limitation. The decision in Smt. Tara Seth 
(FAO No. 100 of 1977, D/- 8-1-1978 (Delhi)) 
(supra) must be held to be incorrect and must 
be overruled. 


29. We would therefore reject the prelimi- 
nary objection and hold that the appeals are 
within time. Consequently CM 184 of 1978 
under Section 5 of the Limitation Act is dis- 
missed as infructuous, 


Order accordingly. 
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Miss Nirmala Chaudhary, Appellant v. 
Bisheshar Lal, Respondent. 


Second Appeal No. 149 of 1977, D/- 29-3- 
1$78.° 

(A) Civil P. C. (5 of 1908), O. 41, R. 3-A 
— Delhi Rent Control Act (59 of 1958), 
S. 38 (2) Proviso — Limitation Act (1963), 
S. 5 R/W S. 29 (2) — Effect of O. 41, R. 3-A 
~-Power of condonation of delay under S. 5 
Lim. Act or under S- 38 (2) Proviso not taken 
away. 


In spite of R. 3-A of O. 41 the Court still 
has power to condone the delay under S, 5 
of the Limitation Act and/or proviso to sub- 
sec. (2) of S. 38 of the Act as the case may 
be. The power conferred by R. 3-A of O. 41 
is in addition to the power conferred by the 
aforesaid provisions. (Para 35) 


The power of condoning delay conferred 


‘by the Limitation Act or by the provisions of 


the Act is not subject to any rules or practice. 
The newly added provision of R. 3-A of O. 41 
in the Civil P. C. gives an additional right to 
a litigant to claim condonation at the time 


*(From order of J, D. Jain Rent Control Tri 
bunal, Delhi, D/- 2-8-1977.) 


HV/JV/D441/78/CWM 
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of presenting the appeal, The provision of 
R. 3-A of O. 41 cannot be read in’ such a 
way as to repeal the power conferred or a 
* court by the substantive provisions for cen- 
donation of delay referred to in the aforesaid 
two provisions. (Para 34) 

Anno: AIR Comm, C.P.C. (9th Edn.). O. 41, 
R. 3-A, N. 1; Limitation Act (5th Edn.), S. 5, 
N. 1-2, S, 29, N, 3. 

(B) Limitation Act (36 of 1963), S. 5 — 
Delhi Rent Control Act (59 of 1958), S. 38 (2) 
Proviso — Condonation of delay — Appliza- 
tion for — Not necessary. 

As the provisions of S, 5 of the Limitat: on 
Act and the proviso to S. 88 (2) are framed 
it does not even necessarily imply in law that 
the power of the court to condone the de‘ay 
is circumscribed by an application being filed. 
The power to condone delay can be exerciséd 
if the appellant satisfies the court that he 
had sufficient cause for not filing the appzal 
within the period prescribed. The court can 
be satisfied even from the affidavits or -hə 
documents on the record. It is not necessary 
in law that an application must be filed. Of 
course as a matter of practice the appellant 
does file such an application, But the power 
of the court is not necessarily dependent on 
a formal application being made by the aprel- 
lant. If it is made, well and good; but if it is 
not made and only an oral prayer is mede 
for condonation of delay the court is not 
powerless if there is material on the recerd 
to show facts constituting sufficient cause for 
condonation of delay. Observation of Deb- 
pande, J. in (1969) 71 Punj LR (Delhi) 171 
Held, not good law. (Paras 80, 31) 

Anno: AIR Comm, Lim. Act (5th Edn.), 
S. 5, N. 48. ; 

(C) Delhi Rent Control Act (59 of 1958), 
S. 39 — Refusal to condone delay — Secpe 
for interference in second appeal, 


It is true that normally condonation of de- 
lay is a discretionary matter and once a dis- 
cretion is exercised on correct principles of 
law, it cannot be a question of law, much lass 
a substantial question of law to call for inter- 
ference in second appeal under S, 89. But 
sometimes, it is a mixed question of law and 
fact. Where, however, the Tribunal without 
there being even an affidavit of the respen- 
dent and on an incorrect approach declines 
to condone the delay, it cannot be said that 
the finding cannot be interfered with in 
second appeal. (Para 25) 
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JUDGMENT :— This appeal has been filed 
by Miss Nirmal Chaudhary against the order 
dated 2nd August, 1977, passed by the learn- 
ed Rent Control Tribunal, Delhi, dismissing 
the application filed by the appellant under 
S. 5 of the Limitation Act for condonation 
of delay in filing the certified copy of the 
order of the learned Addl, Rent Controller 
dated 81-1-1975 (sic) (80-1-1976) which was 

impugned before it by way of appeal from 
the said order of the learned Addl, Rent Con- 
troller. 


2. The learned Addl. Rent Controller had 
passed an order for ejectment dated 30-1-1976 
against the appellant on the ground of non- 
payment of rent and held that the appellant 
was not entitled to the benefit of S. 14 (2) of 
the Delhi Rent Control Act, 1958 (herein- 
after called “the Act”). 


3 Since the order of the learned Addl. 
Rent Controller, contemplated immediate 
eviction of the appellant, the appellant ap- 
plied for certified copy of that order by an 
urgent application on 2-2-1976. The copy was 
not ready and the appellant accordingly filed 
an appeal without the certified copy but with 
true copy along with an application for ex- 
emption from filing certified copy. 


4. The appeal came up for admission be- 
fore the learned Rent Control Tribunal on 
18-2-1976. The appeal was admitted provi- 
sionally subject to the appellant filing the 
certified copy of the impugned order within 
time. The certified copy was ready for deli- 
very on 8-3-1976 and also appears to have 
been delivered on the same date, The copy 
was, however, filed before the Rent Control 
Tribunal on 8th April, 1976. 


5. The appeal came up for hearing on 19th 
May, 1976 but was adjourned for arguments 
to 27th Sept., 1976. On 27th Sept, 1976, it 
was again adjourned to 17th Jan. 1977, On 
17th Jan. 1977, the learned Tribunal happen: 
ed to be on leave and the appeal was fixed 
for arguments on 26th May, 1977. On 26th 
May, 1977, the appellant was present 
in person without her counsel and the 
counsel for the respondent pointed out to the 
Tribunal that the appeal is barred by limita- 
tion whereupon the appellant prayed for time 
and the learned Tribunal adjourned it for 
arguments on the question of limitation to 
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20th July, 1977. On 20th July, 1977, counsel 
for the appellant, Shri S. K. Bhatia, was 
again absent and on request on his behalf, the 

uestion as to limitation was again adjourned 
to 21st July, 1977, On 2lst July, 1977, Shri 
V. P. Prabhakar, Advocate, appeared on be- 
half of the appellant and stated that he had 
only been engaged on the date and prayed 
for time, The matter was again adjourned to 
26th July, 1977. 


. G. It appears that on 2Ist July, 1977 itself 
Shri S$. K, Bhatia, the counsel who had filed 
the appeal, presented an application before 
the Rent Control Tribunal under Section 5 of 
the Limitation Act supported by an affidavit 
of his clerk, Rameshwar. In this application, 
it was averred that the appellant had applied 
for certified copy and her counsel had direct- 
ed his clerk to file this copy within one month 
after deducting the days for obtaining the 
certified copy of the impugned order. It was 
also stated that the clerk, on account of bona 
fide mistake in understanding the instructions, 
miscalculated the time and filed the certified 
copy of the impugned order within one month 
from the date of the preparation of the copy 
and as a result there was delay of three days 
in filing certified copy of the impugned 
order. It was stated that the delay was not 
intentional but was, in the circumstances of 
the case, as explained above and thus there 
was sufficient cause for condonation of delay 
in filing certified copy of the impugned order, 


7. The respondent filed a reply without 


any verification and unsupported by any aff- 


davit, 

8. In the reply, it was stated that there 
was no question of the alleged instructions of 
the counsel because it was the duty of the 
counsel to have filed copy within time and 
the counsel could not have given instructions 


in the manner alleged. It was also stated that 


it was wrong that the clerk by bona fide mis- 
take in understanding instructions miscal- 
culated the time. It was also stated that the 
appeal was fixed for arguments and the point 
of the limitation was being argued on every 
hearing and this application was an after- 
thought and was filed very late. 


9. Before the Rent Control Tribunal, learn- 
ed counsel for the respondent opposed the 
application and urged that the application for 
condonation of delay should have accompani- 
ed the certified copy itself. The Tribunal ob- 
served that : 

“There is considerable force in this argu- 
ment, and the same is fortified by a judgment 
of our High Court reported as (1969) 71 
Pun LR- (Delhi) 171 wherein ` was held: 
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“The application under Section 5 of the Limi- 
tation Act (which corresponds to proviso to 
Section 38 (2) of the Delhi Rent Control Act 
1958) has to be made at the time of present- 
ing the appeal and unless and until the prayer 
is granted the appellant cannot claim any re 
lief against the rigour of the law of Limita- 
tion, It is the duty of the counsel to secure 
such an order from the court at the time of 
preliminary hearing”. : 

In the instant case, the application for 
condonation of delay, was filed more 
than a year after the filing of the cer 
tified copy and that too when this lapse was 
pointed out by the counsel for the respon- 


‘dent. Thus the possibility of a ground hav- 


ing been fabricated and concocted to meet 
the objection raised cannot be ruled out. The 
plea sought to be raised by the counsel for 
the appellant can certainly be creation of 
human ingenuity and legalistic approach”. 
The Tribunal went on to observe: 


“However, in the instant case, the mistaken 
advice of the lawyer of the appellant is not 
being pressed into service. Rather it is the 
miscalculation on the part of the clerk of her 
counsel which is made a ground for condona- 
tion of delay. Assuming that the appellant's 
counsel had given correct advice to his clerk, 
it did not absolve him of his duty later on 
to check up the matter and he could not just 
entrust an important task like this to the 
sweet will or mercy of his clerk. He should 
have been vigilant enough to ensure that the 
certified copy was filed in time. So even 
though the appellant herself may not share 
the blame with her counsel, but the fact re- 
mains that the delay is on account of sheer 
negligence on the part of her counsel and no 
explanation for the same is forthcoming.” 


10. I have quoted in extenso the order of 
the learned Tribunal to show the findings 
given by it, The first finding is that the ap- 
plication for condonation of delay was filed 
more than a year after the filing of the certi- 
fied copy and that too when it was pointed 
out by the counsel for the respondent. The 
Second finding is that “the possibility of a 
ground having been fabricated and concocted 
to meet the objection raised cannot be ruled - 
out”, The third finding is that assuming 
that the counsel had given the correct advice 
and the appellant herself may not share the 
blame with her counsel but the fact remains 
that the delay is on account of sheer negli- 
gence on the part of the counsel in not check- 
ing up the matter with the clerk and that 
the counsel could not just entrust an import- 
ant task like this to the sweet will of his. 
clerk. 
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ll. The provisions as to appeal from (ie 
order of the Controller to the Rent Control 
Tribunal are contained in S. 38 of the Act. 
Relevant part of S, 88 reads as under:-—. 

88. “(1) An appeal shall lie from every 
order of Controller made under this Act to 
the Rent Control Tribunal................ 


(2) An appeal under sub-sec. (1) shall be 
preferred within thirty days from the d:te 
of the order made by the Controller: 

Provided that the tribunal may entert=in 
the appeal after the expiry of the said perd 
of thirty days, if it is satisfied that the zp- 
pellant was prevented by sufficient cause from 
filing the appeal in time. 

(3) The Tribunal shall have all the powers 
vested in a court under the Civil P. C. 1908 
(5 of 1908), when hearing an appeal.” 


12. Rule 17 of the Delhi Rent Cont-ol 
Rules, 1959 (hereinafter referred to as “che 
Rules”) provides as under: 


Form of Appeal 17. “(1) Every appeal to 
the Rent Control Tribunal under S. 38 skall 
be preferred in the form of a memorandum 
signed by the appellant or his recognised 
agent and presented either in person or 
through a recognised agent to the Tribunal 
or to such officer as it may appoint in this 
behalf. 


(2) Every such memorandum shall be ac 
companied by a copy of the order of the Cen- 
troller appealed from and shall set forth ccn- 

cisely and under distinct heads, the grounds 
of objection to order appealed from withcut 
any argument or narrative: and such grounds 
shall be numbered consecutively”. 


13. It is thus clear that sub-see. (1). of. 


Section 88 provides forum for appeal from 
every order of the Controller made uncer 
the Act to the Rent Control Tribunal, Sub- 
section (2) thereof provides the period of 
limitation and also contains a proviso ana:o- 
gous to Section 5 of the Limitation Act ech- 
ferring power on the Tribunal to entertzin 
appeal after the expiry of the period of limi- 
tation if he is satisfied that the appellant vas. 
prevented by sufficient cause from filing the 
appeal in time. The form of the memoran- 
dum of appeal and the documents which 
should accompany it are governed by R.. 17 
of the Rules. It is R. 17 (2) which prescribes 
that the memorandum of appeal has to be 
accompanied by a copy of the order of fhe 
Controller appealed from. The copy of the 
order means a certified copy. 


14, It is again clear that the form of fre 
memorandum of appeal or the contents of 
the memorandum of appeal or the documeats 
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accompanying the appeal or the grounds of 
objection are governed by the Rules. 


15. In view of sub-sec. (8) of S. 38 of 
the Act, however, the hearing of the appeal, 
after the appeal is entertained, is governed 
by the Civil P, C. 1908.— 


16. Under R. 28 of the Rules, the Con- 
troller and the Tribunal, as far as possible, 
are to be guided by the Civil P. C. in decid- . 
ing any question relating to procedure not 
pay . provided under the Act and the 
Rules. 


‘17. The question of the..form of. the ap- 
peal and the documents accompanying the ` 
appeal have already been provided for in 
R. 17 even when the appeal is not within 
time. i 


18. It is also provided in sub-section (2) 
of Section 38 that the appeal may be enter- 
tained after expiry of the period of limitation 


i. e. thirty days if it is satisfied that the ap- 


pellant was prevented by sufficient cause from 
filing the appeal within time. As to what 
the appellant has to do if the appeal is bar- 
red by time is not provided for either in the 
Act or in the Rules. For that, the Tribunal 
in view of R. 23 of the Rules, is to be guid- 
ed by O. 41 of the Civil P, C. Relevant part 
of Rule 8A added by the recent amendment 
to O. 41 of the Civil P. C- provides as 


under: 


“3A. (1) When an appeal is presented 
after the expiry of the period of limitation 
specified therefor, it shall be accompanied 
by an application supported by affidavit. set- 
ting forth the facts on which the appellant re- 
lies to satisfy the Court that he had sufficient 
cause for not preferring the appeal’ within 


- such period, 


(2). eeni once Seca wise tale a: Sis ar ae ee ra 
This is a new provision and was not there in 
the unamended Code. The purport, of R. 3A 
is that ag and when the appeal is presented . 
after the expiry of limitation specified for an 
appeal, it has to be accomipanied by an ap 
plication supported by affidavit setting forth 
the facts constituting sufficient cause for not 
preferring the appeal within the time fixed. 
But the every wordings of R. 8A of O. 41 
show that it is mandatory and a duty is cast 
on the -appellant to file an application as 
contemplated by it for condonation of delay 
at the time of presentation of the appeal, Of 
course, the Legislature contemplates that the 
appellant must calculate. the time before fil- 
ing the appeal and to file the application 
along with the appeal showing sufficient 
cause if it was barred by time 
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19 In the present case, the appeal was 
filed without being accompanied by certified 
copy of the judgment appealed against. The 
judgment of the Rent Controller, in the pre- 
sent case, has the force of a decree and there 
is no provision in the Act or the Rules or the 
Code for exempting the filing of it complete- 
ly. The appeal was admitted subject to the 
appellant filing certified copy of the impugn- 
ed order within time. Therefore, in view of 
R. 8A the appellant ought to Have filed an 
application for condonation of delay when 
the certified copy was being filed before the 
Tribunal out of time. This is so as the ap- 
peal will be deemed to be presented properly 
when it is accompanied by the order appeal- 
ed against, 

20. As noticed earlier, the application for 
condonation of delay was filed only on 21-7- 
1977 and the certified copy itself was filed 
on 8th April, 1976. Thus the application, as 
rightly observed by the Tribunal, was filed 
after more than a year. 


21. The next question which arises is what 
is the effect if an application is not filed 
under R. 3A at the time of presentation otf 
the appeal? Is the court powerless to condone 
the delay? 

22. The provisions of R. 8A are both pro- 
cedural as well as substantive in nature. It 
provides procedure as to how and when the 
application for condonation of delay will be 
filed and also confers power on the court to 
condone the delay if sufficient cause is made 
out, 


23. As noticed earlier, the power to con- 
done the delay under R. 8A of Order 41 can 
be exercised only if the application for con- 
donation of delay is filed along with the ap- 
peal. This is in a way a right conferred on 
the appellant. 


24, What'about the power which is con- 
ferred on the Tribunal in view of the afore- 
said proviso to sub-sec. (2) of S. 38. What 
about the power which is conferred on the 
Tribunal in view of Section 5 of the Limita- 
tion Act 1963 read with S. 29 (2) thereof? 


25. The power which is conferred by 
R. 3A is in addition to the power conferred 


by S. 5 read with S. 29 (2) of the Limitation. 


Act, and the proviso to sub-sec. (2) of Sec 
tion 88 of the Act. Can it be said that that 
power under the latter provision is also ex- 
hausted once a party has not availed of the 
right conferred by R. 8A of O. 41, C. P. C.P 
I am afraid, the answer is “no”. Whereas 
R. SA of O. 41 of the Code has been incor- 
porated creating a right in favour of the ap- 
pellant to apply for condonation of delay in 
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the manner provided in the said rule, the pro- 
viso to sub-s. (2) of S.88 of the Act and tha 
provisions of S. 5 of the Limitation Act read 
with S. 29 (2) thereof, on the other hand, con- 
fer power on the court and a consequent right 
on the appellant, But the power is essentially 
of the court and/or the Tribunal, as the case 
may be. That power has not been taken away 
in any manner, 


26. Learned counsel for the respondent 
again relied on the afore-quoted observations 
of Deshpande, J. in the case of Ram Mehar 
v. Raghbir Singh: (1969) 71 Pun LR (Delhi) 
171 and submitted that an application under 
S. 5 of the Limitation Act or under the cor- 
responding proviso to S. 88 (2) of the Act 
has to be made at the time of presenting the 
appeal and unless and until the prayer is 
granted the appellant cannot claim any relief 
against the rigour of law of limitation. It 
is the duty of the counsel to secure such an 
order at the time of the preliminary hearing. 


27. It will be noticed that the aforesaid 
decision of Deshpande, J. is somewhat simi- 
lar on facts to the present case, On facts, 
Deshpande, J. agreed with the Tribunal that 
the delay had not been explained and no suf- 
ficient cause for condonation was made out. 
That depended on the facts of that case and 
no exception can be taken thereto. Each case 
will depend on its own facts for making out 
sufficient cause. But exception is taken by 
learned counsel for the appellant to the ob- 
servations of the learned Judge that an ap- 
plication under S. 5 of the Limitation Act has 
to be made at the time of presenting the ap- 


peal. 


28. Deshpande, J. for his aforesaid obser- 
vations, relied upon the decision of Dua C. J. 
in Joti Parshad v: Gajendra Sharma; ((1968) 
4 Delhi LT 125. In this case decided by 
Dua, C. J. a similar difficulty arose for the 
appellant in filing the second appeal in the 
High Court. The certified copy of the order 
appealed against was not filed with the ap- 
peal but was filed later on and when the cer- 
tified copy was filed, and on which date the 
appeal will be. deemed to be properly pre- 
sented, it was barred by 14 days. Dua, C. J. 
rejected the contention of the appellant that 
merely because the appeal was entertained 
without the certified copy, the filing of the 
certified copy was thereby exempted. Dua, 
C. J. made the following observations in 
para. 7 of the judgment: . 


“7. In my view, when an application for 
exemption like the present is filed in this 
Court, unless and until the prayer is granted, 
the appellant cannot claim any relief against 
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the rigour of the law of limitation. It was, 


in my opinion, the duty of the counsel at- 


the time of preliminary hearing before Dulat, 
- J. on 20-12-1963 to secure an order of ex- 
emption. I am, however, disinclined in the 
present case to penalise the appellant because 
I know that as a matter of practice, great laxity 
has been prevailing in the office of this Court 
in drawing the attention of admitting Judge 
to such applications. It is only recently that 
this Court has started being strict in this res- 
pect. But be that as it may, the fact re 
mains that the office entertained the appeal 
without certified copies and this matter was 
not brought to the notice of the admitting 
Judge for the purpose of securing suitable 
order on the miscellaneous application for 
exemption. In these circumstances, I am in- 
clined to condone the delay in filing in this 
Court the certified copies of the Rent Con- 
troller’s order and of the grounds of appeal.” 


29. It will be noticed from the facts stat- 
ed in the judgment and para. 7 quoted above 
that the preliminary objection that the appeal 
was barred by time was raised by the res- 
pondent therein at the time of the regular 
hearing of the appeal. It is also clear from 
the judgment of the learned Chief Justice 
that earlier, like the present case, the appel- 
lant had applied for exemption from filing 
certified copy. The learned Chief Justice 
does not advert to any application having 
been filed for condonation of delay and on 
the facts borne out on the record, in fact the 
delay was condoned. The observations of the 
learned Chief Justice in the opening part of 
para. 7 refer to an application for exemption 
from filing certified copy. It did not refer to 
the filing of an application for condonation 
of delay under S. 5 of the Limitation Act or 
under the proviso to sub-sec. (2) of S. 38 of 
the Act. 


30. If an appellant knows that the appeal 
is barred by time, it goes without saying that 
he would have to apply for condonation of 
delay while presenting the appeal. Otherwise, 
there may be lack of bona fides, and conse- 
quently lack of sufficient cause. But, where 
the appellant is ignorant that the appeal] is 
barred by time, there is no rule of law, nor 
any practice that the application for condona- 
tion of delay for exercise of power under 
S. 5 of the Limitation Act read with S. 29 (2) 
thereof or under the proviso to sub-sec. (2) 
of S. 38 of the Act must be filed with the 
memorandum of appeal. It cannot be filed 
at all because the appellant is ignorant about 
the delay. 


31. As the provisions of Section 5 of the 
\ Limitation Act and the proviso to S. 38 (2) 
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are framed it does not even necessarily imply 
in law that the power of the court to condone 
the delay is circumscribed by an application 
being filed, The power to condone. delay can 
be exercised if the appellant satisfies the 
court that he had sufficient cause for not fil- 
ing the appeal within the period prescribed. 
The court can be satisfied even from the 
affidavits or the documents on the record. It 
is not necessary in law that an application 
must be filed. Of course as a matter of prac- 
tice the appellant does file such an applica- 
tion. But the power of the court is not neces- 
sarily dependent on a formal application be- 
ing made by the appellant. If it is made, 
well and good; but if it is not made and only 
an oral prayer is made for condonation of 
delay, the court is not powerless if there is 
material on the record to show facts con- 
stituting sufficient cause for condonation of' 
delay. 


32. The language of S. 5 of the Limita- 
tion Act also does not provide that an applica- 
tion in writing must be filed before relief 
under the said provision can be granted. (See 
Firm Kaura Mal Bishan Dass v. Firm Mathra 
rte Atma Ram, Ahmedabad AIR 1959 Punj 


33- It appears that it was not brought to 
the notice of Deshpande, J. in the case of 
Ram Mehar (1969) 71 Punj LR (Delhi) 171 
that the observations of Chief Justice Dua in 
the case of Joti Parshad (1968) 4 Delhi LT 
125 related to an application for exemption 
and not to an application for condonation of 
delay under. S. 5 of the Limitation Act or 
under the proviso to sub-sec, (2) of S. 88 of 
the Act. 


34. The power of condoning delay con- 
ferred by the Limitation Act or by the pro- 
visions of the Act is not subject to any rules 
or practice. The newly added provision . of 
R. 3A of O. 41 in the Civil P, C. gives an ad- 
ditional right to a litigant to claim condona- 
tion at the time of presenting the appeal, The 
provision of R. 3A of O. 41 of the Code can- 
not be read in such a way as to repeal the 
pawer conferred on a court by the substan- 
tive provisions for condonation of delay re- 
ferred to in the aforesaid two provisions. 


35. It must, therefore, be held that in 
spite of R. SA of O. 41 of the Code, the 
court still has power to condone the delay 
under S. 5 of the Limitation Act and/or pro- 
viso to sub-sec. (2) of Section 88 of the Ac 
as the case may be. The power conferr 
by R. 3A of ©. 41 of the Code is in addition 
to the power conferred by the aforesaid pro- 
visions. 
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36. It also appears that the Tribunal was 
influenced: by the fact that the application for 
condonation of delay itself was not maintain- 
able in law unless it was accompanied by 
certified copies and it was powerless to con- 
done the delay on an application filed later 
on, This approach coupled with the wrong 
approach in considering the meaning of suffi- 
_ cient cause makes it not only an error of law 

but also a substantial question of law as it 
was based on the observations of Deshpande 
J. which in turn were based on the observa- 
tions of Dua, C. J. which the learned Chief 
Justice never made, 


87. Once the ground is clear that the 
court has the power to condone the delay 
even if the application is not presented along 
' with the certified copy, let us examine the 


". facts: 


38. The Tribunal had not noticed, when 
it took on record the certified copy, that the 
appeal was barred by time. Had the Tribunal 
noticed the filing of the certified copy be- 
yond time, the objection that it should be ac- 
companied by an application for condonation 
of delay could have been met immediately. 
But as it appears from the record of the Tri- 
bunal, the objection was taken when the ap- 
peal came up for hearing, by the respondent 
on 26-5-1977. It also appears that thereafter 
the appellant even changed her counsel and 
on the day she changed her counsel, applica- 
tion was filed for condonation of delay. That 
application was signed by the new counsel but 
was presented by Shri S, K. Bhatia, Advocate, 
the previous counsel. 


39. In the present day system of our judi- 
cial administration, a litigant has, per force, 
to fall back upon an Advocate to look after 
his litigation. The counsel, again, for their 
day-to-day ministerial work in the courts rely 
upon their clerks. It is clear that the appel- 
lant, immediately after the impugned order 
was passed against her, applied for certified 
copy and as soon as the same was. ready it 
was collected. The explanation for the delay 
has been given in the application supported 
by an affidavit. No counter-affidavit was 
filed on behalf of the respondent though the 
instructions pleaded by the counsel and the 
misunderstanding of the clerk were denied 
but no affidavit was filed in support thereof. 


46. -It is true that if there is a delay in 
filing the application for condonation of delay 
there is a possibility of fabrication and concoc- 
tion of story to make out sufficient cause. 
Every case will depend on the facts of that 
case. The approach in such matters has been 
laid down by the Supreme Court in the case 
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of Shakuntla. Devi v. Kuntal Kumari AIR 
1969 SC 575 in these words (at p. 579); 


“It is not a case where it is possible to 
impute to the appellant want of bona fides 
or such inaction or negligence as would de- 
prive her of the protection of S. 5 of the 
Limitation Act.” 


Again, in Mata Din v. A. Narayan; ATR 1970 
SC 1958, the Court observed (at p. 1955): 


“We do not find anything in the case to 
show that this error was tainted by any mala 
fide motive on the part of the counsel for 
the litigant.” ` 

41. The Court further. went on to observe 
in para. 6 of the judgment: 


“The law is settled that mistake of counsel 
may in certain circumstances be taken into 
account in condoning delay although there is 
no general proposition that mistake of coun- 
sel by itself is always a sufficient ground, It 
is always a question whether the mistake was 
bona fide or was merely a device to cover 
an ulterior purpose such as laches on the part 
of the litigant or an attempt to save limitation 
in an underhand way”. © 


42. The same view was expressed by a 
Full Bench of this Court in M/s. Panchsheel 
Electronic Corporation v. Jupitor General 
Insurance Co. Ltd, ILR (1974) 2 Delhi 239. 


43. The appellant, in this case, had done 
everything within her power. There can be 
no reason to impute lack of bona. fides on 
her part or on the part of her counsel, in 
the circumstances of this case. In the absence 
of any affidavit being filed on behalf of the 
respondent, there was no reason or material 
for the learned Rent Control Tribunal to find 
that the plea or the facts constituting sufi- 
cient cause “can certainly be creation of 
human ingenuity and legalistic approach”. I 
may say, there was no reason to disbelieve 
the averments contained in the application 
supported by the affidavit of the clerk, 


44, Mr. R. L. Kohli, learned counsel for 
the respondent, submitted that the condona- 
tion of delay is a question of fact and in a 
second appeal it cannot be interfered with 
in view of the observations of B, C. Misra 
J. in Narain Das v. Daya Narain: 1974 Ren 
CJ 217 : (AIR 1975 Delhi 9). In this case, 
B. C. Misra, J, in para. 7 of the judgment, 
observed as under:— 


“It is, however, significant to notice that 
in the application just ‘mentioned it is not 
stated as to when the counsel left for Jaipur 
and when the clerk left for Jagadhri. It is 
also not mentioned as to why the counsel or 
his clerk could not file the certified copy be- 
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fore.the Tribunal on Srd Feb. 1966 when it 
had been obtained, particularly when a typ 
ed copy of the order of the Additional Cor- 
troller which had already been filed before 
the Tribunal was still available with the coum- 
sel, nor has it been stated as to why it wes 
not possible to file it soon thereafter. Tke 
application is conveniently vague on these 
material aspects. The Rent Control Tribunal 
in the impugned order has not believed tke 
reasons given in the application and found 
them to be not satisfactory and it, therefore, 
declined to condone the delay. The condona- 
tion of delay was essentially a matter in tke 
discretion of the Rent Control Tribunal. It 
was justified in not placing reliance on tke 
facts mentioned in the application for coa- 
donation of delay and I do not find any legal 
infirmity in the exercise of discretion by tke 
Rent Control Tribunal refusing to condore 
the delay. This does not raise any substantial 
question of law for determination by this 
Court. The first contention of the couns2l 
for the appellant is, therefore, rejected”. 


45. Iam in respectful agreement with the 
observations of the learned Judge in the light 
of the facts of that case, It is also true that 
normally condonation of delay is a discretioa- 
ary matter and once a discretion is exercised 
on correct principles of law, it cannot be a 
question of law, much less a substantial que- 
tion of law to call for interference in secord 
appeal under S. 39 of the Act. But soms- 
times, it is a mixed question of law and fact, 
as noticed by Deshpande, J. in the aforesa.d 
Full Bench decision, Where, however, the 
Tribunal without there being even an affidavit 
of the respondent and on an incorrect av- 
proach declines to condone the delay, it caa- 
not be said that the finding cannot be inte- 
fered with in second appeal. 


46. In the present case,-the first basic 
error made by the Tribunal was to assume 
that once the application is not accompanied 
by the certified copies, it cannot be entertai2- 
ed later on. The seond basic error was i- 
stead of examining want of bona fides, it 
went on to the question of negligence of the 
appellant’s counsel in not checking the copias 
before filing. | | 

47. To my mind, there appears to be no 
lack of bona fides.on the part of the appel- 
lant and if the explanation. given in the a>- 
plication for condonation of delay is tæ, 
there can be no doubt that it constitutes sufti- 
cient cause in filing certified copy of the 
impugned order before the Tribunal beyord 
time. 


48. The appeal, therefore, succeeds. The - 
‘ DV/DV/B368/78/PNK/LGC 


order of the Rent Control Tribunal dated 2-3- 
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1977 is set aside and the Tribunal is directed 
to decide the appeal in accordance. with law. 
49. Parties are directed to appear before 
the Tribunal on 17th April, 1978. < 
50. Parties to bear their own costs. 
Appeal allowed. 
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Parkash Chand Gupta, Petitioner v., Smt. 
Kamla Gupta, Respondent. 

Civil Revn. Nos. 588 and 718 of 1977, D/- 
21-2-1978.° 

Civil P. C. ( of 1908), S. 11 — Hindu 
Marriage Act (25 of 1955), Ss. 10, 18 (as 
amended by Amendment Act 1976) — Prin- 
ciple of res judicata — Whether applies to 
petitions for divorce and judicial separation. 

The changes introduced by the Hindu Mar- 
riage Act (Amendment Act 1976) is an ex- 
ample of divorce being liberalised. In 1955 
cruelty in itself was a ground for judicial 
separation whereas it has now become a 
ground for divorce. The principle of res judi- 
cata cannot be applied to cases where the 
ground taken is different. Even if the ground 
was the same, the res judicata would apply 


(Para 7) 

In a continuous relationship like marriage 
there is bound to be a change and altera- 
tions in the relationship between the parties 
from time to time. Hence principle of res judi- 
cata can only be made applicable in very ex- 
ceptional cases. (Para 7) 


Where the Jaw itself has changed so also 
the ground and its legal requirements, the 
principle of res judicata would not apply to 
divorce petition, (Para 7) 


The first petition for judicial separation 
filed in 1965 on the ground of cruelty was 
dismissed. Subsequently a second petition for 
diverce on the ground of adultery was also 
dismissed but in appeal before the High Court 
it was withdrawn in 1976. The third petition 
(present one) for divorce was instituted on 
the ground of cruelty and desertion, wherein 
the wife raised the plea that the petition was 


_only if facts were also identical. 


. barred by principles of res judicata as far as 


the ground of cruelty was concerned and 
that it was also barred by principle of con- 
structive: res judicata as the petitioner had 


*(To revise order of G. R. Luthra, Addl. Dist 
J. Delhi, D/- 27-7-1977.) s 4 
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not taken the plea of desertion in previous 
petitions. 
Held the, petition was not barred by res 
judicata on either of the two grounds. 
(Para 8) 
The principle of res judicata could not be 
made available because the ground was dif- 
ferent. Even if the ground was the same, 
res judicata would only apply if the facts 
were also identical, It may be that the act 
complained of in 1965 which was held to be 
not sufficient to award judicial separation may 
be coupled with later facts so as to establish 
the ground. (Para 7) 


Held further, though the ground of deser- 
tion was the same, the periods of desertion to 
be proved were different, so also the causes 
of action would be different. so principle of 
constructive res judicata would not apply. 

(Para 7) 

Anno: (1) AIR Comm. C. P. C, (9th Edn.), 
S. 11, N. 8; (2) AIR Man, (8rd Edn.), Hindu 
Marriage Act, $. 13, N. 5. 


C. L. Joseph with P. D. Gur, for Peti- 
tioner; Harnam Dass, for Respondent. 


ORDER :— These are two cross revisions 
before the Court directed against the same 
order which was passed during the hearing 
of a petition under S. 18 of the Hindu Mar- 
-Yiage Act, 1955, instituted by Shri Parkash 
Chand Gupta against his wife Shrimati Kamla 
Gupta praying for divorce under S. 18 of the 
. said Act, 


2. This is not the first case between the 
parties; in fact it is the third case, and hence 
an issue was raised to the effect that the peti- 
tion was barred on principles of res judicata 
which was tried as a preliminary issue, The 
petition being based on the grounds of cruelty 
and desertion was held by Shri G. R. Luthra, 
Additional District Judge. Delhi to be barred 
by res judicata but not so barred on. the 
ground of cruelty. This has led to both the 
parties coming before this Court for revision 
of the order. It is the. case of the husband 
(Petitioner in the court below and petitioner 
in C. R, No. 588 of 1977) that neither of the 
grounds is barred by res judicata and it is the 
case of the wife (respondent in the case below 
and petitioner in C. R. No. 718 of 1977) that 
both the grounds are barred by res judicata. 


$- As it is necessary to: give the facts in 
order to decide this claim, it is first necessary 
to refer to the previous proceedings, In the 
year 1965, the husband filed a petition for 
judicial separation under Section 10 of the 
Hindu Marriage Act, 1955, on the ground 
of cruelty, but the same was dismissed by 
Shri S. C. Jain, Subordinate Judge, Delhi, 
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on 25th March, 1968. The judgment became 
final. That was the first of the three pro- 
ceedings. 

4. Next, the husband, filed a petition for 

divorce on the grounds of adultery, but the 
same was dismissed by Shri Jagdish Chandra, 
Additional District Judge on 16th May, 1975. 
The husband appealed to the High Court 
which came before B. C. Misra J. for hearing. 
An application was moved for withdrawal of 
the petition with leave to file a fresh petition. 
This leave was granted by an order passed 
on 16th Dee. 1976, subject to payment of 
Rs, 500/- as costs. The result of that order 
would be that the petition based on the 
grounds of adultery was withdrawn with leave 
to move a fresh petition. This was the second 
case in between the parties. 
- 5. When the third case, i. e., the present 
case was instituted, the plea raised by the 
wife was that the ground of cruelty was 
barred by res judicata because of the judg- 
ment of Shri S, C, Jain, Subordinate Judge, 
recorded in the earlier case under. Section 10 
of the Act. As regards the ground of deser- 
tion, the case of the wife was that this ground 
had not been raised in either of the earlier 
two cases, and hence, on the principle of con- 
structive res judicata this ground could not 
now be agitated. 


_6 It is now necessary to mention how the 
Additional District Judge has dealt with the 
question in issue. As far as the ground of 
cruelty is concerned, he has held that the 
Hindu Marriage Act, has been amended in 
1976. The ground of cruelty is now diffe- 
rent and has become a ground of divorce. 
Therefore, it has been held that S. 11 of the 
Civil P. C. does not apply. On the question 
of desertion, it has been held that according 
to the pleadings desertion took place in May, 
1968 and hence even when the earlier peti- 
tion for divorce was filed this could have 
been a ground. Hence, it has been held that 
this ground is barred by constructive res 
judicata. 


7. I have heard learned counsel for both 
parties and have considered the question care- 
fully. The question of res judicata has to be 
decided in this case keeping in view the 
fact that the Hindu Marriage Act, 1955 has 
been drastically amended by Act 68 of 1976. 
The grounds of divorce appearing in the Act 
as originally passed did not include a ground 
permitting divorce if cruelty was proved, 
However, judicial separation could be order- 
ed if it was proved that the respondent had 
treated the petitioner with such cruelty as to 
cause a reasonable apprehension in the mind 
of the petitioner that it would be harmful 
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or injurious for the petitioner to live with the 
other party. In order to get judicial separa- 
tion, the previous law required proof of cruel- 
ty and also proof that such cruelty would be 
harmful or injurious or at least, it should zo 
be apprehended by the petitioner seeking the 
order of the Court. The amendment is that 
cruelty is no longer- a ground for judicial 
separation, but it is a ground for divorce 
under S, 13. Moreover. the ground as appect- 
ing in the Act now is: “has after the soler- 
nization of the marriage, treated the petition=r 
with cruelty”. The present wording of the 
ground is obviously very different. Now, 
cruelty without any apprehension in the mind 
is sufficient. Also any cruelty after the solem- 
nization of the marriage may be enough. Ob- 
viously, the present ground is much wider 
and easier to establish than the ground which 
originally appeared as a ground for judicial 
separation. Probably, the intention of the 
amendment was to make divorce easier. Simi- 
lar changes have also been made in other 
countries gradually and divorce has been made 
easier and easier so that there may be in the 
laws of various countries a stage where mo 
divorce is permissible and progressively a 
more liberal attitude in the matter of divorce 
has come to prevail, making it easier for the 
Court to grant divorce. The changes introduz- 
ed by the Hindu Marriage Act (Amendment 
of 1976) is an example of divorce being 
liberalised. In 1955, cruelty in itself was a 
ground for judicial separation, whereas it has 
now become a ground for divorce. Thus. I am 
in full agreement with the Additional Distrixt 
Judge that the principle of res judicata caa- 
not be made available to the present case, 
because the ground is different, Even if the 
ground was the same, I am of the view that 
res judicata would only apply if the facts 
were also identical. Thus, it may be that the 
act complained of in 1965 which was held 
to be not sufficient to award judicial separa- 
tion may be coupled with later facts so as 
to establish the ground. Although the judz- 
ment recorded by Shri S. C. Jain, Subordinate 
Judge Ist Class would be of value in deter- 
mining the facts or relationship between the 
parties up to the date of the decision ard 
must be.taken into consideration, it woud 
not. in my view, be conclusive about the 
question whether cruelty had been established 
in the year 1977. In a continuous relationsh p 
like marriage, there is bound to,be a change 
and alteration in the relationship between 
the parties from time to time. .: Hence, : tke 
principle of res judicata can only be made 
applicable in very “exceptional cases: ` Of 


course, if there has been no alteration in the 


ah 


Parkash Chand 'v. Kamla Gupta (D. K, Kapur J.) 


_ of the petitio 
‘Same, it can readily be seen that. the period 


*. [Prs. 7-8] + Delhi 35 


situation for all these years, then possibly res 
judicata might be invoked. As in this case, 
the law itself has changed and so also, the 
ground and its legal requirements. this discus-: 
sion is merely academic. I am quite clear 
that as far as this case is concerned, no res 
judicata:is available..on the question of 
cruelty. I uphold the decision of the Addi- 
tional District Judge on this point. 

8. Turning now to the other question 
whether the ground of desertion is barred by 
constructive. res judicata, I find that a more 
difficult problem is invoked. Undoubtedly, 
when the application for judicial separation 
was moved in the year 1965 desertion could 
have been made one of the grounds, because 
then. under Section 10 of the Hindu Marriage 
Act, 1955, desertion was a ground for judicial 
separation. That ground has now been trans- 
posed to,S. 18 as a result of the amendment 
of 1976, and has become.a ground of divorce. 
As the wording is exactly the same, it would 
at first sight seem that the additional District 
Judge has rightly decided that constructive 
res judicata applies. The -wording of the 
ground as appearing in S. 10 (1) (a) of the 
Act of 1955. and as now appearing in Sec: 
tion 18 (1) (ib) is: “has deserted the petitioner 
for a continuous ‘period of not less than two 
years immediately preceding the presentation 
n”, Though the ground is the 
























is not the same. The previous petition was 
presented. under Section 10 some time in 
1965. The present petition has been present- 
ed in 1977. The two years previous to the 
filing of the petition are, therefore, not the 
same ‘because in the -previous case, the peti- 
tioner had to establish desertion from 1963 
to 1965 and now it is sufficient to prove de- 
sertion from 1975 to 1977. The periods being 
different, the causes of action are also diffe- 
rent. However, it is urged on behalf of the 
wife by Mr. Harnam Dass, her Jearned coun- 
sel that the case.of husband is that the deser- 
tion has continued without interruption from 
1968 onwards, and hence, really the cause of 
action is the same. I cannot accept this con- 
tention, attractive though it may be. It may 
be that a husband or wife does not move for 
desertion at a given stage of time or does 
not think that it is much of a ground, but 
later on he or she may be in a better position 
to establish the same. I do not think that res 


judicata is available in such cases at all. For 
instance, if a landlord sues his tenant for rent, 
the mere fact that he did not sue for rent for 
an earlier period will -not operate as construc- 
tive res judicata.. In my view, if there i 
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desertion, each day of desertion or at least 
each period of two years of desertion gives 
a separate cause of action, All that the peti- 
tioner has to prove is that there was desertion 
for a period of two years immediately before 
the date of the filing of the petition. The 
Court is not concerned with an earlier period. 
Even if there was desertion for several years 
followed by a period of resumption of con- 
juga] relationship, the earlier period of de- 
sertion would not be taken into consideration, 
In my view, the court is only concerned with 
the last two years and with no other period. 
If desertion is established for the last two 
years, then this ground will have been estab- 
lished, In this context, it is also necessary to 
recall that the term ‘desertion’ appearing in 
S. 10 of the original Act and now appearing 
in Section 18 is defined by an explanation 


which says that desertion means desertion’ 


without reasonable cause and without con- 
sent or the wish of the other party and in- 
cludes wilful neglect of the petitioner. In 


order to apply this explanation to the two ` 


periods now under consideration, it may be 
that for the period 1968-65, the wife had 
reasonable cause or had the consent. etc, of her 
husband. The question whether she had 
reasonable cause or consent etc, for the 
period 1975 to 1977 is altogether a different 
question. Reasonable cause can vary from 
time to time. As I have already said, mar- 
riage is a living relationship in which various 
factors may. alter from time to time, Hence, 
if at ‘any given time desertion may not be 
actionable, it may be actionable at some other 
time dependent on the application of the ex- 
planation appended to the section. I cannot 
possibly come to the view that merely be- 


cause desertion has not been acted upon or- 


has been condoned for a given period, it will 
never become actionable in future. I would, 
therefore, come to the conclusion that in spite 
of the language being the same and in spite 
of the apparent cause of action being the 
same, the real question to be taken into con- 
sideration is the reasons for the desertion and 
the reasonableness of the parties’ conduct and 
other factors which are relevant when the 
question of marital relationship is in question. 
There can be no constructive res judicata in a 
case of this type. I, therefore, come to the 
conclusion that the principle of res judicata is 
not applicable in a case of desertion, I would 
accordingly reverse the decision of the Addi- 


tional District Judge on this part of the 
issue. I would thus decide that the petition 


is not barred by res judicata on either of the - 


two grounds. Civil Revn. No. 533 of 1977 and 
C. R. No. 718 of 1977 would stand decided 
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accordingly. I would leave the parties to bear 
their own costs. 


Revision allowed. 
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Union Bank of India and another, Peti- 


tioners v, Jagan Nath Radhey Shyam and Co. 
and another, Respondents. 


C. M. 38 of 1978, in F. A, No. 18 of 1978, 
D/- 17-4-1978, 


(A) Civil Procedure Code (1908), Ss. 148, 
149 — Application to condone delay in pay- 
ment of deficit Court-fee — Stamp not avail- 
able at the time of filing appeal if valid 
ground — Practice in dealing with such ap- 
plications. 

There can be no doubt that the appellant 
has every right to file the appeal even on 
the ‘last date and also purchase the court-tee 
stamps on the same date. (Para 9) - 

In dealing with the application for con- 
donation of delay for making good the defi- 
ciency in court-fees, it is the settled practice 
of this Court that the discretion conferred 
on the Court is normally expected to be ex- 
ercised in favour of the litigant except in case 
of contumacious delay or positive mala fides 
or for reasons of similar type, 

i (Para 10) 


An appeal was filed with only a 5 rupee 
court-fee stamp on 19-12-77 which was the 
last day of limitation, as at the hour of pre- 
sentation of the appeal, the Treasury from 
where the Court-fee had to be purchased was 
closed, the appellant purchased the necessary 
stamp on 28-12-1977 and filed it into Court 
on 6-1-1978. It was not filed on 3-1-1978, 
the day on which the court reopened after 
christmas holidays, the delay from 8-1-1978 
to 6-1-78 being caused in the office’ of the 
advocate, held; the Court in its discretion 
can condone the delay. (Para 10) 


Anno: AIR Comm. C. P. C. (Sth Edn), 
S. 148, N; 1;.S. 149, N, 9. 


(B) Delhi High Court Rules and Orders 
Vol. V Chapter 2-A, Rr. 9, 10 — Deposit of 
Rs. 100/- for printing charges in treasury 
and attachment of receipt if condition pre 
cedent for filing of first appeal — Analogy 
of Rule 2 (b) of the Court-fees Act not appli- 
cable, i 

Strictly speaking, the right of appeal is given 
by Section 96 of the Civil P. C. and rule 
9 does not relate to presentation of memoran- 


IV/KV/E205/78/KNA/MV] 


1979 ` 


dum of appeal but only to the preparation 
of paper-books for the hearing of the appea-s 
which must have already been presented and 
therefore, in so far as Rule 9 requires tke 
receipt of advance printing charges to be fil- 
ed, it should be considered as directory and 
not mandatory. AIR 1968 SC 488 and (1963) 
71 Pun LR (D) 155, Rel. on. (Para 16) 

(C) Civil Procedure Code (5 of 1908), 
O. 41, R. 1 (3), R. 5 (5) — Deposit of amount 
decreed under a money decree is not a cor 
dition precedent for valid presentation of the 
appeal against the decree. 

Reading sub-rule (8) of Rule 1 of tke 
Order 41 along with sub-rule (5) of R. 5 of 
the Code, all that can be said is that so lorg 
as the decretal amount is not deposited Jr 
security is not furnished, the court shall not 
make an order staying the execution of the 
decree. - (Para Z) 


Anno: AIR Comm. C. P. C, (9th Edn), 
O. 41. R. 1, N. 4H; O, 41, R. 5, N. 5. 


Cases Referred: Chronological Paras 
(1969) 71 Pun LR (D) 155 -6 
AIR 1968 SC 488 6 


K. N, Kataria, for Petitioner; Sultan Singh. 
for Respondents. 


ORDER :— C. M. 38 of 1978. (filed in 
R. F. A. 18 of 1978) has been posted for £s- 
posal after notice. 

This is an application under Sections 148 
and 149 of the Code of Civil Procedure. for 
condonation of delay in supplying the deti- 
ciency in court-fees. 

2% This application for condonation of 
delay arose in the following circumstances. 


The judgment and decree was passed 3y 
the trial Court on 17th August, 1977, The 
appellant applied for certified copy of the 
judgment and decree on 20th August, 1977 
and the same was may for delivery on 25rd 
September, 1977. 

The common case of the parties is tkat 
after taking into account the time spent in 
obtaining certified copies of the judgment 
and the decree of the trial court, the appeal 
could be filed uptill 19th December, 1977. 

The appeal was filed on 19th Decembar. 
1977 on a court-fee of Rs. 5/- only. The 
court-fee payable was Rs. 2783-20,  - 


The appeal was scrutinised by the Registry 
and, apart from other defects, it was noticed 
that the appeal was insufficiently stamped 
and it was also noticed in objection No. 6: 
“receipt of Rs. bea as advance charges 
should be, deposi 

It appears that on the same date, the p- 
pellant deposited Rs, 100/- in the Treascry 
of the High Court filed the receipt on reco-d. 
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It also appears on the same sheet where the 
Registry had raised objections that there is a 
note by the ccunsel: ; 

“Objections removed”. 


The appeal again came before the Deputy 
Registrar who noted: “what about limitation”? 
This note is dated 9-1-1978: 

3 It again appears from the record that 
the appellant filed the aforesaid application 
under Sections 148 and 149 of the Code of 
Civil Procedure on 6-1-1978. In this applica- 
tion, it was stated that the appeal had been 
filed on 19th December, 1977 on the court- 
fee of Rs, 5/-. The appeal required a court- 
fee of Rs. 2783-20 and the appellant “is now 
filing the requisite court-fee”. 
ed in the application that the court-fee of 
Rs. 2783-20 is only available in the Treasury 
which closes at 1.80 p, m. and the instruc- 
tions to file the appeal were received by the 
counsel only after the treasury had closed. 
The court-fee papers were not available else- 
where. 

. 4 It is also stated that since 19th Decem- 
ber, 1977 was the last date for filing the ap- 
peal, the appeal: was filed as above and it’ 
was prayed that the delay in filing the court- 

fee may be condoned, 

5. When this appeal was posted before 
me for admission I decided to first give notice 
only of the C. M. 38 of 1978 for 28-2-78 by 
my order dated 25-1-1978. 

6. The application has been opposed orf 
behalf of respondent No. 1. In the reply, it 
was pointed out that even according to the 
appellant, limitation expired on 19th Decem- 
ber, 1977, Nothing is disclosed in the appli- 
cation why stamp papers could not be pur- 
chased before the expiry of limitation. The 
further objection taken is that no sufficient 
cause is disclosed nor has any reason been 
given for not filing the appeal with the re- 
quired court-fee stamps before 6-1-1978 al- 
though the stamps had beén purchased on 
28-19-1977, 

7. Another objection taken is that in ac- 
cordance with the High Court Rules and 
Orders, the records are required to be print- 
ed and the appellant in such a case was re- 
quired to deposit. the printing charges of 
Rs. 100/- and the receipt of the deposit of 
the printing charges was required to be at- 
tached with the memo of appeal and since 
the deposit of the printing charges was made 
only on 28th December,. 1977, there was no 
proper presentation of the appeal within 


8 I will first deal with the question as 
to the condonation of delay in meng up the 
deficiency of court-fees, 


It was claim- . 
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9. There can-be no doubt that the appel- 
lant has every right to file the appeal even 
on the last date and also purchase the court- 
fee stamps on the same date. It also trans- 
pires that the court hours for filing appeals 
etc. are not the same as the hours of the 
Treasury. The stamps of higher denomina- 
tion as were required in the present case, are 
normally available only from the Treasury 
and, therefore, as explained in the application 
the stamps could not be purchased on the last 
date but were purchased on 28th December, 
1977 and filed in court on 6-1-1978. The 
High Court was closed for Christmas break 
and the court-fee stamps ought to have been 
filed soon after the reopening of the court. 


10. In dealing with the application for 
condonation of delay for making good the 
deficiency in court-fees, it is the settled prac- 
tice of this Court that the discretion confer- 
red on the Court is normally expected to be 
exercised in favour of the litigant except in 
case of contumacious delay or positive mala 
fides or for reasons of similar type. The de- 
lay occasioned in the present case in supply- 
ing the deficiency in court-fee is neither con- 
tumacious nor mala fide. It is true that the 
eourt-fee stamps could be purchased before 
the closing of the High Court but they were 
purchased on 28th December, 1977 when the 
High Court was closed and were filed in 
the Court on 6-1-1978. It appears from the 
affidavit accompanying the application that 
the affidavit was sworn on 3-1-1978 and, 
therefore, it appears that thereafter the delay 
was caused in the office of the Advocate. I 
would, therefore, in exercise of my discretion, 
condone the delay in supplying the deficiency 
in court-fee, 


11. I will now deal with the second ob- 
jection of the learned counsel for the respon- 
dent ‘about the proper presentation of the 
appeal within time. The objection of the learn- 
ed counsel for the respondent is that under 
R. 9 of Chapter 2-A of Vol, V of the High 
‘Court Rules and Orders (Hereinafter called 
“the Rules”) the appellant, apart from com- 
plying with the requirements of Order 41, 
C. P. C.. is also required in an appeal like 
the present one to attach a receipt for a sum 
of Rs. .100/- which should be deposited with 
the Treasury of the High Court to cover the 
cost of the printing of the record and since 
this receipt was not attached with the memo 
of appeal, there was no proper presentation 
of the appeal on 19th December, 1977. 

12. Relevant part of Rule 9, Rules 10 
and 11 of the Rules read as under: 

“9. In every appeal in which under thése 
rules a record has to be printed, the appel- 
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lant shall, with his appeal. attach a receipt 
for a sum of one hundred rupees which 
should be deposited with the Treasurer of the 
High Court to cover the cost of printing the 
record, No first appeal from a decree shall be 
received unless it is accompanied by such 
receipt laci sune wrs 


10. (a) If the deposit 
proves insufficient to cover the cost of that 
part of the printed record which is to be 
borne by the appellant, the Deputy Registrar 
may, by a notice in writing, require that such 
further deposit as seems to him necessary 
shall be made within one month. 


(b) I£ such further deposit be not made 
within one month of the date of receipt of 
the notice, the appeal shall, on the expiry 
of that period, be laid before a Judge for 
orders who may, in his discretion, grant fur- 
ther time or dismiss the appeal. The judge 
may further in his discretion discrhage or 
modify any ad interim orders passed earlier 
in the case. The case shall be laid before a 
Judge for orders every time the default is 
repeated. If the default is made by the 
respondent then the Judge may pass an order 
that the paper book be prepared according 
to appellants) list or he may pass such other 
orders as he thinks fit. 

11. The period fixed by Rule 10 of the 
payment of the deposit may, on cause being 
shown in an application duly stamped, be 
enlarged by an order of the Court so as to 
permit the amount of such deposit to be paid 
by instalments”. 
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13. It is submitted that for proper pre- 
sentation of the appeal under Rule 9, the 
appeal must be accompanied by the requisite 
receipt. It is also contended that where for 
additional printing charges, if the initial de- 
posit under Rule 9 is insufficient: notice is 
required to be given and thereafter power 
is also given to extend the time, both under 
Rule 10 as well as under Rule 11, 


14. It is also submitted that there is no 
such power conferred on the court for ex- 
tending time so far as the initial deposit of 
Rs. 100/- is concerned. It is also pointed out 
that under Rule 2 (b) of Chapter 1-A of the 
Rules, in a second appeal, in addition to 
documents prescribed under Order 41, R. 1, 
Cc. P. C, the appellant of the first instance 
it has always been the practice of this Court 
to hold that the appeal has not been validly 
presented unless a copy of the judgment of 
the court of the first instance is also filed 
within time, In case the copy is not avail- 
able for any reason till the expiry of the 
limitation after taking into account the time 
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spent in obtaining the certified copies of the 


judgment and decree ‘under appeal. the ap- 


pellant has to make out a sufficient cause Or 


condonation of delay before the judgment 3f 
the court of the first instance is taken - “On. 


record, 
15. The argument thus proceeds like this 


that just like Cl. (b) of R, 3 of Chapter I-A. 


Rule 9 lays down a condition precedent for 
valid presentation of a regular first appeal 
where the record is required to be printad 
and unless the appellant -can make out sufi- 
cient cause for delay in ‘depositing the priat- 
ing charges, the appeal must be. held to have 
not been properly presented nor the delay in 
depositing the printing charges should be ccn- 
doned unless sufficient cause is made omt. 


16. I am afraid. the analogy of clause tb) 
of R, 2 of Chap. 1A does not apply. Whereas 
Clause (b) of Rule 2 of Chapter 1-A expres- 
sly mentions “memorandum of appeal”, the 
expression used in Rule 9 of Chapter 2-A Vol. 
V talks of “appeal”. The Supreme: Court Fas 
brought out the distinction between “memo: 


randum of appeal” and “appeal” in the jucg- 


ment reported as Lakshmiratan Engineeriig 
Works Ltd. v. Asstt. Commr, (Judicial) I; 
Sales Tax. Kanpur, ATR 1968 SC 488. : One 
need not discuss the point further as the 
point is concluded against the submission of 
Mr. Sultan Singh by the Division Bench of 
this Court in Shankar Dass v. Smt, Shanti 
Devi, (1969) 71 Pun LR (D) 155, where the 
learned Judges noticed that provisions like 
Rule 9 aforesaid are merely provisions for ex- 
pediting the preparation of paper-books in 
Regular First Appeals by insisting, that Ce- 
posit should be made prior to the presenza- 
tion of the appeal. Strictly speaking, the right 
of appeal is given by Section 96 of the Code 
and Rule 9 does not relate to presentation of 


memorandum of appeals but only to the pre- — 


paration of paper-books for the hearing of 
the appeals which must have already been 
presented and, therefore, in so far as Rule 9 
requires the receipt of -advance printing 
charges to be filed, it should be considered 
as directory and not mandatory. - 


17. It was then submitted by’ Mr. Sultan 
Singh’ that the appeal is also not properly 
presented inasmuch the appeal is against a 
decree for payment of money and the appel- 
lant has neither deposited the amount in dis- 
pute in appeal nor furnished’ such security in 
respect thereof as contemplated by sub-r, ‘3) 
of Rule 1 of Order 41 of the Code of Cwil 
Procedure. It is submitted that unless the 
decretal amount is deposited before filimg 
memorandum of appeal or security: furnisbed 
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in respect thereof the appeal could not be 
deemed..to have been’ validly presented. 

Sub-rule. (8). of. Rule I of Order 4] has 
been; inserted by Act 104 of 1976 by S. 87 
thereof, with effect from 1-2-1977, It reads 
as under: 

“(8) Where the. appeal. is against a decree 
for payment of money, the appellant shall, 
within such time as the Appellate Court may 
allow, deposit the amount disputed i in the ap- 
peal or furnish such security in respect 
thereof as the Court may think fit.” 

Rule 5 of Order 41 has also been amended 
by the same Amending Act, 

The Code cf Civil Procedure (Amendment) 
Bill, 1974, (Bill No. 27 of 1974) as introduced 
in Parliament contained, inter alia, the follow- 
ing relevant provision: 

: “In the First Schedule, in Order XLI.— 

(i) in Rule J, | 

(a) to sub-rule (1), the nee proviso 
shall be added, .namely:— 

“Provided that where two or more suits 
have. been tried together and a common judg- 
ment has. been. delivered therefor and. two or 
more appeals are filed against any decree 
covered by the judgment, whether by the 
same appellant or by different appellants, the 
Appellate Court may dispense with the fil- 
ing of more than one copy of the judgment”, 

(b). after sub-rule (2). the following sub- 
rule: shall be inserted, namely:— 

“(8) Where the appeal is against an order 
made in execution of a decree for payment of 
money, the. appellant shall;. within such time 
as the Appellate - Court may allow, deposit 
the amount disputed’ in the. appeal: or furnish 
such security. in respect thereof as the. Gonit 
may think fit’; . — 


(ii) in Rule 3. after sub-rule (1). the follow- 
ing sub-rule shall be inserted, namely:— 
` (1A) Where the appellant fails to make 
deposit or furnish security specified in sub- 
rule (8) of rule F, the Court shall reject the 
memorandum of Appeal.. 

The. bill was. referred a for ‘consideration 
of the Joint Committee and the Joint Com- 
mittee in its report submitted to the Lok 
Sabha on 1-4-1976 and:as published in 
Gazette of India Extraordinary, Part II, Sec- 


tion 2 in'’- paragraph 65 thereof stated as 
under:— > | B 
“65. Clause 87 (original clause 90).— 


(i) The-Committee note that under the pro- 
posed new: sub-rule (1A) of Rule 3 in Order 
XLI, if the appellant fails either to deposit 
the. amount: disputed: in the: appeal or to fur- 
nish security for such amount, the memoran- 


, dum of appeal! shall be rejected. The com- 
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mittee feel that such a provision will deprive 
- a judgment-debtor having a good case, to 
pursue the appeal on account of his inability 
to deposit the disputed amount or to furnish 
security for such amount. 


The Committee are, therefore, of the opin- 
ion that in order to see that justice is done 
to both the parties, the proposed sub-rule 
might be amended in such a way that neither 
the judgment-debtor is deprived of his right 
to pursue the appeal nor the decree-holder is 
deprived of the remedy. Proposed sub-rule 
(1A) has been amended to provide that stay 
of execution of the decree will not be granted 
unless the deposit is made or security is fur- 
nished ‘and has been transposed as sub-rule 
(5) of Rule 5. 

(ii) The Committee are of the view that the 
court should not be empowered to grant ad 
interim stay of execution of the decree unless 
the court has, after hearing under Rule 11 
of the Order XLI, decided to hear the ap- 
peal, Sub-rule (3) in the proposed Rule 3A 
of Order XLI has been inserted accordingly. 

(iii) The Expfanation to sub-rule (1) of 
Rule 5 provides that an order made by an 
Appellate Court for the stay of execution of 
a decree shall be effective from the date of 
communication of the order to the court of 
first instance, but an affidavit sworn by a 
pleader, based on his personal knowledge, 
stating that an order for the stay of execu- 
tion of the decree has been made by the Ap- 
pellate Court, shall be acted upon by the 
court of first instance. The Committee feel 


that the pleader should not be required to. 


file an affidavit for the purpose and it would 
be sufficient if the affidavit is sworn by the 
appellant. The Explanation has been: amend- 
ed accordingly. 

(iv) Consequent upon the amendment made 
by the Committee to sub-section (2) of Sec- 
tion 2 of the Code, sub-rule (4) of Rule 11 
of Order XLI has been omitted”. 


18. After this report of the Joint Com- 
mittee, we find that the proposed Rule 1A 
was omitted from the Act ‘as passed by Par- 
liament and rule (5) of Order 41 of the Code 
was suitably amended, j 


= 19. A bare reading of the report of the 
Joint Committee and thereafter the omission 
of Rule 1A from Order 41 as proposed in the 
Bill clearly shows that the intention of the 
Parliament was not to make the deposit of the 
decretal amount or the furnishing of the 
security before filing of appeal against money 
decree as a condition precedent for. valid pre- 


sentation of the appeal. There is thus no- 


force in this submission as well. 


Syndicate Bank v. Rallies India Ltd, 


ALR. 


20. Reading sub-rule (8) of Rule 1 of the; 
Order 41 along with sub-rule (5) of the R. 5 
of the Code, all that can be said is that so 
long as the decretal amount is not deposited 
or security is not furnished. the Court shall 
a make order staying the execution of the 

ecree, 


C. M, 88 of 1978 is accordingly accepted. 
| Appeal accepted. | 
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Ex. First Appeal (OS) No. 8 of 1977, D/- 
13-1-1978.° 


(A) Civil Procedure Code (5 of 1908), O. 21, 
Rr. 58, 63 (Before amendment under the 
Amendment Act 104 of 1976) — Order of 
dismissal passed on claim petition filed before 
the Amendment Act after coming into force 
of Act —- Remedy of petitioner if suit under 
R. 63 or appeal — (Civil P., C. (Amendment) 
Act 104 of 1976, S. 97.) 


The right to file a suit is a vested right 
which cannot be affected by subsequent legis- 
lation unless by express provision or neces- 
sary intendment that right is taken away. 
Section 97 of Act 104 of 1976 makes it clear 
that as far as the vested rights pertaining to 
attachments are concerned and which came 
into existence prior to Feb. 1, 1977, the old 
law would hold the field. (Paras 18, 19, 20) 

Where a claim petition was made before 
the Amending Act 104 of 1976, and was dis- 
missed after the Act came into force, the 
remedy ofj the petitioner is; only to file a 
suit under O. 21, R. 63 and not to file an ap- 
peal by resort to the new amended R. 58 of 
O. 21. ~ (Paras 10, 19) 

Anno: AIR Comm. C. P. C., O. 21, R. 58, 
N. 1. 


(B) Civil P. C. O. 1, R. 3, O. 41, R. 1 — 
Parties to appeal -—— Respondent becoming 
insolvent — Estate vesting in official receiver 
— Official Receiver only made a party in 
appeal — Frame of appeal not bad. 

(Para 6) 

Anno; AIR Comm. C. P. C, O. 1, R. 3 
N. 8, 14A, O. 41, R. 1, N. 2. 


D/- 14-9-1977.) 


HV/JV/D448/78/KNA/DHZ 
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(C) Interpretation of Statutes — Retrospec: 
tive operation — Right of suit or appeal i is 
a vested right. 


It-is a fundamental rule of law that no 
statute shall be construed to have retrosp=c- 
tive operation unless such a construction ap- 
pears very clearly in the terms of the Act or 
arises by necessary and distinct implication. 

(Para 11) 

Further a statute is not to be construed to 
have a greater retrospective operation than 
its language renders it necessary, 

(Para 11) 

Before the presumption against retrospect- 
tivity is applied, a Court must be satisfied 
that the statute is in fact retrospective, 

(Para 12) 

A statute is retrospective “which takes 
away or impairs any vested right acquired 
under existing law or creates a new obliga- 
tion, or imposes a new duty or attaches a 
new disability in respect to transactions or 
considerations already past. Other statutes, 
though they may relate to acts or events 
which are past, are not retrospective unless 
it is specifically so stated or can be gleaned 
by necessary implication by the provisions of 
the amending statute. (Para 12) 
Cases Referred: Chronological Pavas 


1976 Ch. D. 287 : (1976) 2 All ER 1010, In 
re Debtor. Ex parte 15 
AIR 1957 SC 540 18 
(1989) 2 KB 61 : (1989) 2 All ER 154, Natio- 
nal Real Estate and Finance Co. Ltd. v. 
- Hassan 17 
1939 AC 1 : (1938) 4 All ER 747, New Bran- 
swick Railway v. British and French Trust 
Corpn. Ltd. 16 
1905 AC 869 : 92 LT 788, Colonial Suzar 
Refining Co, v. Irving 14 
(1898) 2 QB ots : 79 LT 8038, In 


re Athlum- 
ney il 
M. S. Dewan, for Appellant; Ravinder 


Sethi, (for No. 1) and Y, K. Sabharwal. (for 


No. 2). for Respondent. 


PRAKASH NARAIN J.:— This appeal is 
directed against the order of a learned single 
Judge of this Court passed on the origmal 
side dismissing an application moved by fhe 
appellant under O. XXI, R. 58 read with Sec- 
tion 151 of the Civil P. C. objecting to at- 
tachment of land belonging to the judgment- 
debtors, M/s, Arden Farms and Shri P. K. 
Padmanabhan. 


2. M/s. Rallies India Ltd., repoa 
No. 1 obtained a decree for Rs. 1,46,033/- 
with interest pendente lite, future interest end 
costs in Suit No. 351 of 1969 brought by- “he 
said company against M/s. Arden Farms end 
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its proprietor Sh. P. K. Padmanabhan. In ex- 
ecution of the said decree in Execution case 
No. 92 of 1978 M/s. Rallies India Limited 
obtained orders for attachment of agricultu- 
ral land belonging to the judgment debtors 
known as M/s. Arden Farms in Mehrauli. 
These attachment orders were passed by a 

learned single Judge of this Court on the Ori- 
ginal Side on Feb. 21, 1974. The attach- 
ment was duly effected. The appellant was 
informed by M/s, Rallies India Limited about 
this attachment. On March 18, 1974 the 
appellant filed I. A. 1601 of 1974 in this 
Court objecting to the attachment. It sub- 
mitted that the attached property belonged to 
Shri P. K, Padmanabhan but he had mortgag- 
ed the same in favour of the appellant by a 
registered mortgage deed dated Feb. 28, 
1967. The mortgage was effected by way of 
security for facilities granted by the appellant 
Bank to the said Padmanabhan. In March 
1967 Padmanabhan had acquired a further 
20 bighas 8 biswas of land in village Mehrauli 
comprised in Khasra Nos. 248, 244 and 245, 
This land was also mortgaged with the ap- 
pellant bank. As Padmanabhan’s account with 
the Bank became irregular and he was not 
able to square up his account, the appel- 
lant wanted. to take legal action. Padmana- 
bhan thereupon executed a general power of 
attorney in favour of the appellant on Sept. 
1, 1970 authorising it to manage, supervise, 
sell, dispose of the entire mortgaged property 
and apply the sale proceeds towards the liqui- 
dation of the amount due from him. At that 
time Padmanabhan’s liability to the appel- 
lant is said to have been in the neighbour- 
hood of Rs. 10,00,000/-. A suit was also filed 
by the appellant in this Court being suit 
No. 826 of 1972 for recovery of this amount 
from Padamanabhan. It was, however, with- 
drawn on Dec. 12, 1978 as one H. S. Sandhu 
who was the guarantor of Padamanabhan of- 
fered to compromise, The said Sandhu paid 
Rs. 8,75,000/- to the appellant on March 31, 
1978 towards part satisfaction of the liabili- 


-~ ties of Padamanabhan and the appellant 


agreed by agreement of the same date to 
transfer the mortgaged property to Sandhu or 
his nominee after completing - -the requisite 
formalities like obtaining permission from the 
Delhi Development gees and clearance 
certificate from the Income-tax authorities. In 
these ‘circumstances, it was contended, Pad- 
manabhan had no interest left in the attached 
property and the same be released. The ap- 
plication was dismissed. The learned single 
Judge noticed in that order that Mr. Sandhu 
who appeared as a witness for the appellant 
admitted that Rs, 8,75,000/- had been paid 


"a 
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by him to the appellant in full and final 
settlement of the dues of Padmanabhan. 
From that order the appellant has preferred 
the present appeal. : 


3. It may be noticed that Padamanabhan 
has in the meantime been declared an in- 
solvent and. an Official Receiver has been ap- 
pointed of his estate, The present appeal has 
been brought against M/s. Rallies India Limit- 
ed and the Official Receiver, 

4, Learned counsel for the first respon- 
dent, M/s. Rallies India Limited, has raised 
three preliminary objections to the maintain- 
ability of the appeal, viz..— l 

(a) no appeal is competent inasmuch as the 
only remedy of the appellant was to file a 
. suit under O. XXI, R. 63 of the Civil P. C.:— 

(b) the judgment debtor M/s. Ardens Farms 
and Shri P. K, Padmanabhan have not been 
impleaded as parties and so the appeal is not 
properly framed; and 

(c) a single appeal has been filed against 
two orders of the trial Judge whereas two 
appeals should have been filed separately. 

5. We may straightway dispose of two 
of the objections. 

6- M/s, Ardens Farms was owned by P. K. 
Padmanabhan. Therefore the two are really 


one party. Padmanabhan has been declared | 


an insolvent and his estate now vests in the 
Official Receiver. Inasmuch as the Official Re- 
ceiver has been -made a party-respondent in 
this appeal there is no force in the contention 
that Padmanabhan and his farm M/s. Ardens 
Farms should have been impleaded as party 
respondents, a . 

7- No doubt the learned trial Judge passed 
two orders on Sept. 14, 1977. The present 
appeal, however is only against the order 
passed in I. A. 1601 of 1974, There is no 
appeal against the order passed in IL A. 173 
of 1977. The appeal is only against one 
order and not two orders, The second objec- 
tion is also, therefore, rejected. 


8. We now come to the third objection 
and that is whether the appeal as filed is 
competent under the provisions of O. XXI of 
the Civil P. C. or whether a suit had to be 
filed under O. XXI, R. 63 of the Civil P.C. 
Certain provisions of the Civil P. C. 1908 
have recently been amended by the Code of 
Civil Procedure (Amendment) Act, 104 of 
1976. The relevant provisions with which we 
are concerned came into force on Feb. 1, 1977. 


9. Before the amendment afore-mentioned 
the provisions regarding investigation of 
claims and objections vis-a-vis properties at- 
tached in execution of decrees were contained 
in- Rr. 58 to 63 of O. 21 of the Code. On 


ALR. 


determination of the claim or objection pre- 
ferred either under R. 58 or R. 62 of O, 21 
of the Code the party against whom an order 
was made in such determination had a right to 
institute a suit to establish his claim to ‘or 
right in the property in suit. Under the 
amended provisions of the Code the right 
to file a suit has been taken away. Instead of 
that an appeal is provided from the order 
determining the claim or objection, R. 58 of 
©. 21 of the Code, as . amended, -reads as 
under:— 

“58. (1) Where any claim is preferred to, 
or any objection is made to the attachment of, 
any property attached in execution of a decree 
on the ground that such property is not liable 
to such attachment, the Court shall proceed 
to adjudicate upon the claim or objection in 
accordance with the provisions herein con- 
tained: 

Provided that no such claim or objection 
shall be entertained—. 


(a) where, before the claim is preferred or 
objection is made, the property attached has 
already been sold; or `- 

(b) where the Court considers that the 
claim or objection was designedly or unneces- 
sarily delayed. ` 

(2) All questions (including questions re- 
lating to right, title or interest in the pro- 
perty attached) arising between the parties 
to a proceeding or their representatives under 
this rule and relevant to the adjudication of 
the claim or objection, shall be determined 
by the Court dealing with the claim or ob 
jection and not by a separate suit. 


(8) Upon the determination of the questions 
referred to in sub-rule (2) the Court, shall, 
in accordance with such determination:— 


(a) allow the claim or objection and release 
the property from attachment either wholly 
or to such extent as it thinks fit; or 

(b) disallow the claim or objection; or 

(c) continue the attachment subject to any 
mortgage, charge or other interest in favour 
of any person; or ; 

(d) pass such order as inthe circumstances 
of the case it deems fit, - 

(4) Where any claim or objection has been 
adjudicated upon under this rule, the order 
made thereon shall have the same force and 
be subject to the same conditions as to appeal 
or otherwise as if it were a decree. 

(5) Where a claim or an objection is pre 
ferred and the Court under the proviso to 
sub-rule (1), refused to entertain it, the party 
against whom such order is made may -in- 
stitute a suit to. establish the right which he 
claims to the property in dispute; but, subject 
to the result of such suit; if any, an order 
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so refusing to entertain the claim or obec- 
tion shall be conclusive.” l 
The effect of the amended R. 58 is, therefre, 
that the suits contemplated by R. 68 were not 
to- be filed and a suit to establish ʻa claim. or 
right to a property in dispute could be insti- 
tuted only where a claim or an objection is 
- preferred under sub-rule (1) of .R. 58 butthe 
Court refuses to entertain it, It is by placing 
reliance on this provision and sub-rule (4), 
read above, that the appellant has filed the 
present appeal. The question posed on the 
objection of the respondent -is whether the 
appeal could be preferred under sub-r. (4) 
of the amended R. 58 or whether a suit had 
to be filed under the unamended R. 63 of 
O. 21 of the Code, 


10. As we have noticed earlier, in this 
matter attachment was order on Feb. 21. 1974. 
It was duly effected. The application of ob- 
jections or claim under O. 21, R. 58 of the 
Code was filed on March 18, 1974, 
objections were decided by an order dzted 
Sept. 14, 1977. The relevant amendmen: in 
the Code cameinto force on Feb. 1, 1977. 
The question that arises for determinatio. is 
whether the provisions of sub-rules (4). and 
(5) of R. 58 of O. 21 of the Code are refros- 
pective in operation so as to bar the filing of 
a suit under the unamended O, 21, R. 63 of 
the Code. In other words whether sub-riles 
(2), (4) and (5) of the amended R. 5E of 
O, 21 of the Code are retrospective in charac- 
ter in the facts and ciroumstances of the 
present case. 


il. It is a fundamental rule of law that 
no statute shall be construed to have re*ros- 
pective operation unless such a construction 
appears very clearly in the terms of the Act 
or arises by necessary and distinct’ imp.ica- 
tion. Wright, J. in re: Athlumney, (1893) 2 
QB 547 (551) enunciated the rule regarling 
retrospectivity most succinctly. in the folow- 
ing words:— 


“Perhaps no rule of construction is’ more 
firmly established: than this, that a retrospec- 
tive operation is not to be given to a stetute 
so as to impair existing right or obliga-ion, 
otherwise than as regards matter of proce- 
dure, unless that effect cannot be avoided 
without doing violence to the language of the 
enactment. If the enactment is expressed 
in language which is fairly capable of either 
interpretation it ought to be construed as 
prospective only”. l 
From the above observations another well- 
established canon of interpretation also emer- 
ges. That canon is that a statute is not te be 
construed to have a greater rertospective pe- 
ration than its language renders necessary, 


These ~ 


wealth of Australia. 
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12. - Before,. however, the presumption 
against xetyospectivity is applied, a court 
must be satisfied that the statute is in fact 
retrospective, As stated ‘in Craies on Statute 
law, a statute is retrospective “which takes 
away or impairs any vested right acquired 
under existing laws or creates a new obliga- 
tion, or imposes a new duty or attaches a new 
disability in respect to transactions or con- 
siderations already past.” Other statutes, 
though they may relate to acts or events 
which are past, are not retrospective unless 
it is specifically so stated or can be gleaned 
by necessary implication by the provisions oł 
the amending statute. 


13. Some argument has been advanced as 
to whether the remedy of filing the appeal or 
filing of a suit where claim or objection is 
dismissed or allowed, is a procedural right 
or a substantive right. This contention has 
been made on the basis of the rule that a 
change in law pertaining to procedure would 
have a retrospective effect but a change in 
law affecting substantive rights will not have 
retrospective effect unless specifically so pro- 
vided or it can be inferred from the subse- 
quent enactment by necessary intendment. It 
therefore, becomes necessary to dilate on whe- 
ther the right to file a suit under the un- 
amended Rule 63 of Order 21 of the Code 
was a substantive right or merely a přo- 
cedural one. 


. 14. The right to file an appeal or file a 
suit being a matter of procedure only or be- 
ing something more than a matter of proce- 
dure is, perhaps, best illustrated by Colonial 
Sugar Refining Co, Ltd. v. Irving, 1905 AC 
869. In that case, coming up before the 
Privy Council, the jurisdiction of the King in 
Council to entertain an appeal was called in 
question. The case came from the Common- 
The Collector of Cus- 
toms for Queensland had required the appel- 
lants to pay certain excise duty in respect of 
sugar. The appellants had disputed the claim. 
After depositing the excise duty under protest, 
the appellants had brought an action to re- 
cover the sum deposited. The Supreme 
Court of Queensland held that the Govern- 
ment was entitled to retain the duty and gave 
judgment for the Collector. In the meantime 
the Judiciary Act, 1908-had been passed which 
received Royal Assent on Aug. 25, 1903. By 
S, 38 of the said Act the jurisdiction of the 
High Court in certain specified matters was 
made exclusive of the jurisdiction - of the 
several Courts of the States and 
by Section 39 it was made exclusive in 
all other matters except those therein provid- 
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ed. Sub-sec. (2) of S. 39 provided that seve- 
ral Courts of the States shall be invested with 
Federal jurisdiction in specified matters sub- 
ject to certain conditions and restrictions, one 
of which was that every decision of a Court 
of State from which, at the establishment of 
the- Commonwealth, an appeal lay to the 
Queen in Council shall be final and conclu- 
sive except so far as an appeal may be 
brought to the High Court. The appellants 
being dissatisfied with the judgment of the 
Supreme Court had applied to that Court for 
leave to appeal to His Majesty in Council. 
This leave was granted. When the matter 
came up before the Privy Council an applica- 
tion was moved invoking the provisions of the 
Judiciary Act, 1908 contending that the Privy 
Council had no jurisdiction. On this the 
rule laid down was:— 


“As regards the general principles applica- 
ble to the case there was no controversy, On 
the one hand, it was not disputed that if the 
matter in question be a matter of procedure 
only, the petition is well founded. On the 
other hand, if it be more than a matter of 
procedure, if it touches a right in existence 
at the passing of the Act, it was conceded 
that, in accordance with a long line of au- 
thorities extending from the time of Lord 
Coke to the present day, the appellants would 
be entitled to succeed. The Judiciary Act is 
not retrospective by express enactment or by 
necessary intendment, And therefore the only 
question is. Was the appeal to His Majesty 
in Council a right vested in the appellants 
at the date of the passing of the Act, or was 
it a mere matter of procedure? It seems to 
their Lordships that the question does not 
admit of doubt. To deprive a suitor in &a 
pending action of an appeal to a superior tri- 
bunal which belonged to him as of right is a 
very different thing from regulating proce- 
dure, In principle their Lordships see no 


difference between abolishing an appeal al- - 


together and transferring the appeal to a new 
tribunal. In either case there is an inter- 
ference with existing rights contrary to the 
well-known general principle that statutes are 
not to be held to act retrospectively unless 
a clear intention to that effect is manifested.” 


13. In re Debtor, Ex parte, 1976 Ch. D. 
237, Lord Wright, M. R. quoted with appro- 
val the observations of Jessel, M. R., “It is a 
general rule that when the Legislature alters 
the rights of parties by taking away or con- 
ferring any right of action, its enactments, 
unless in express terms they apply to pend- 
ing actions, do not affect them, It is said that 
there ‘is one exception to’ that rule namely, 
that, where enactments merely affect proce- 
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dure and do not extend to rights of actions, 
they have been held to apply to existing 
rights, and it is suggested here that the al- 
teration made by this Section (i. e. S. 10 
of the Judicature Act, 1875) is within that ex- 
ception. I am of opinion that it is not. This 
is an alteration not merely in procedure, but 
in the right to prove for a debt which is not - 
distinguishable in substance from a right of 
action before winding up, being simply a 
legal proceeding to recover a debt against a 
company in liquidation.” The learned Master 
of Rolls then went on to observe: “Thus while 
am Appellate Court is able, and bound to 
give effect to new remedies which have been 
introduced by enactments passed after the 
order appealed from was made by the Court 
of First Instance, yet with regard to substan- 
tive rights it is well established that the Ap- 
pellate Court must give effect to the same law 
as that which was in force at the date of the 
earlier proceedings.......... n 


16. In New Brunswick Railway Company 
v, British and French Trust Corporation. 
Limited, 1989 AC 1 the House of Lords, con- 
sidered the effect of a Canadian legislation 
passed between the date of the judgment of 
the trial Judge and the decision of the Court 
of Appeal. It was held that the provisions 
could have no retrospective effect and could 
not diminish or destroy the right of creditors 
who had, prior to the passing of the Act, com- 
meneed an action. 


17. In National Real Estate and Finance 
Company Ltd. v, Hassan, (1989) 2 KB 61, 
the Court of Appeal was considering the re- 
trospectivity of a legislation where action was 
not commenced until four years after passing 
of the Act. The facts were: the Leasehold 
Property (Repairs) Act, 1939 was passed to 
amend the law as to the enforcement by land- 
lords of obligation to repair and similar ob- 
ligations arising under leases. The amending 
Act had a provision reading, “This Act ap-. 
plies to leases created and to breaches oc- 
curring before or after the commencement of 
this Act”. The question arose as to whether 
this provision of the amending Act of 1939 
had retrospective operation vis-a-vis rights 
which had crystallised under the original Act, 
known -as the Law of Property Act, 1925, 
prior to enactment of the amending Act. In 
an action brought by the landlords for pos- 
session of their property on forfeiture of the 
lease it was held that the provisions of the 
amending Act would be attracted despite the 
fact the forfeiture had taken place in 1987 
prior to the passing of the amending Act. On 
appeal by the landlords the judgment was 
reversed, It was held:— 
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“In my judgment, the appeal succeeds, ard 
succeeds on the broad ground that there is 
nothing in the Act of 1938 which is intended 
to alter past rights which became vested bz- 
fore the new Act come into operation Ly 
reason of the parties acting upon, and beitg 
entitled to act upon, the law as it stood bz- 
fore the new Act came into operation. The 
familiar discussion took place before us im 
this Court. Counsel for the appellants Mr. 
Etherton, who put the case very succincily 
and very clearly, submitted that the learned 
judge had applied to the decision of the case 
a principle of statute interpretation which was 
not applicable namely, that the matters in 
question were mere matters of procedure 
and that therefore he could treat the new 
Act of 1988 as having a retrospective effect 
entitling the defendant to the benefit of the 
new Act even to the extent of depriving tne 
plaintiffs, the landlords, of the rights which 
had become vested in them, as they alleged 
by reason of the defendant not having car- 
ried out the terms of their notice, and the-e- 
fore having given them a right to forfeit the 
lease under the provisions of the Act of 1925. 

“That is really the. essential ground upon 
which the learned Judge decided the case. 
He cited well known principles of statate 
interpretation, to which I think both counsel, 
on the argument before us, expressed ccom- 
_ plete homage, The question, in my view, is a 
very short one: Is there anything in the 1638 
Act which entitles the defendant to say tat 
it takes away the rights of landlords who 
have strictly complied with the Act of 1€25 
and thereby obtained a statutory right of þor- 
feiture on proving the lessee’s failure to ex 
ecute the repairs, on the ground that the Act 
deals solely with matters of procedure aad, 
therefore, may be given retrospective effect ? 
In my view it is wrong to treat the new Act 
as a procedural Act; where vested rights are 
affected, prima facie it is not a question of 
procedure, As a general rule, when rou 
speak of an Act as being a procedural Act, 
you mean it is an Act relating to proceedings 
in litigation......” 


18. A review of the above cases would 
show that unless the- provisions of the rew 
enactment clearly say. so or it can be found 
out as a matter of necessary intendment, -he 
new provisions cannot affect accrued rights 
and the right to file a suit or an appea. is 
just as much of a vested right as any otber, 
Indeed, the . matter is now well settled by 
Garikapati Veeraya v. N. Subbiah Choudhzry, 
AIR 1957 SC 540. In this case it as 
been laid down that legal pursuit of a remedy, 
suit, appeal and second appeal are really put 
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steps in a series of proceedings all connected 
by the intrinsic unity and are to be regarded 
as one legal proceeding. 

19. In the present case the attachment as 
well as objections to the attachment were 
made long before the amendments to the Code 
coming into force. Therefore, unless there 
was clear legislation to that effect a right ac- 
crued to the parties to the lis to file a suit 
under the unamended O. 21, R. 68 C. P. C. 


20. As we see it, this matter really admits 
of no doubt even according to the intend- 
ment of the legislation, S. 97 of Act 104 of 
1976 makes it amply clear that as far as the 
vested rights pertaining to attachments are 
concerned and which came into existence 
prior-to Feb. 1, 1977,.the . old law would 
hold the field. Without prejudice to the Gene- 
ral ‘Clauses Act, 1897, Clause (q) of sub- 
sec, (2) of S. 97 of Act 104 of 1976 in terms 
says, 

“(q) The provisions of Rr. 31, 32, 48-A, 57 
to 59, 90 and 97 to 108 of O, XXI of the 
First Schedule as amended or. as the case 
may be, substituted or inserted by S. 72 of 
this Act shall not apply to or affect— 


(i) any attachment subsisting immediately 
before the commencement of the said S. 72, 
or 

(ii) any suit instituted. before such com- 
mencement under R. 68 aforesaid to establish 
right to attached property or under R. 108 
aforesaid to establish possession, or 

(iii) any proceeding to set aside the sale of 
any immovable property, 

“and every such attachment, suit or pro- 

ceeding shall be continued as if the said 
S. 72 had not come into force.” 
Therefore. there can be no manner of doubt 
that in the present case an appeal under the 
provisions of sub-rule (4) of R. 58 of O. 21, 
as amended, is.not competent and the appel 
lant would have been better advised to have 
filed a suit under the unamended O. 21, R. 63 
C, P. C. fae 


21. A half-hearted attempt was made to 
urge that the appeal is competent inasmuch 
as the objections also invoked R. 62 of O. 21 
of the Code besides R. 58 and, therefore. 
cl. (q) of S. 97 (2) of Act 104 of 1976 cannot 
be relied upon by the respondents. There is 
no force in this contention because the ob- 
jections were under O. 21, R. 58 C, P. C. and 
R. 62 was not invoked; This we have seen for 
ourselves from the record. 


‘22. Reference was also made by learned 
counsel for the appellant to sub-sec. (8) of 
S. 97 of Act 104 of 1976. This sub-section 
reads as under:— ©... a 
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“Save as otherwise provided in sub-sec. (2), 
the provisions of the principal Act as amend- 
ed by this Act, shall apply to every suit, pro- 
ceeding, appeal or application, pending at 
the commencement of this Act or instituted or 
filed after such commencement, notwith- 
standing the fact that ‘the right, or cause of 
action, in pursuance of which such suit, pro- 
ceeding, appeal or application is instituted 
or filed, had been acquired or had accrued 
before such commencement.” 

In our opinion, reliance on sub-sec. (8) is 
misplaced -because in terms this sub-section 
deals with contingencies other than those 
provided by sub-section (2) of S. 97. 


23. We, therefore, dismiss this appeal as 
being incompetent but leave the parties to 
bear their own costs. . 

- Appeal. dismissed. 
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Mst. Azizan Bi, Appellant v: Ganga 
Dhar and others, Respondents. 


S. A. O, No. 252 of 1973, D/- 3-4- 
1978.* 

Delhi Rent. Control Act (59 of 1958), 
S. 25 and Section 38 (1) — Appeal — 
Maintainability — Order under Sec- 
tion 25 refusing to stay dispossession 
of person claiming independent title 
— Is appealable, 


The wider language of Section 25 is 
not a departure from the general prin- 
ciple underlying the Code of Civil 
Procedure that a decree binds only 
the parties and persons claiming 
through them and the persons in oc- 
cupation liable to be evicted are only 
those who claimed through the tenant. 
1974 Ren CR 47 (Delhi), Foll 

(Para 4) 


When a person claiming an indepen- 
dent title to such premises makes an 
application that the order for eviction 
should not be executed against him, 
such application has to be considered 
by the Controller, The fact that a de- 
cision of. the. Controller as to such in- 
dependent title may not be final and 
.the residuary jurisdiction of the Civil 


*(From order of Gian Chand Jain, 
Rent Control Tribunal Delhi, D/- 4-9- 
1973.) ., 
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AIR. 


Court'-to finally adjudicate a question. 
of title is preserved by S. 50 (4) of 
the Act does not mean that the Con- 
troller can refuse to consider the 
claim of an independent title set up 
before him under the proviso to Sec- 
tion 29, (Para 5) 

The right to legal possession is 
affected immediately the stay prayed 
for is granted or refused, If it - is 
granted the landlord can complain 
that his right to immediate possession 
has been affected. If it is refused the 
claimant can say that his right to con~ 
tinue in possession has been affected. 
The order granting or refusing stay is, 
therefore, an order affecting the rights. 
and liabilities of the persons who are 
parties to the proceedings under the 
proviso to S. 25. Such an order is not 
a mere procedural order, It is an order 
which affects the rights to legal pos- 
session claimed against each other by 
the landlord and the claimant, It is, 
therefore, appealable under S., 38 (1). 
AIR 1967 SC 799 Foll. (Para 6, 8) 


Cases Referred: Chronological Paras 


1974 -Ren CR 47 (Delhi) 4,5 
(1972) S.A.O. No. 221 of 1971, D/- 
1-11-1972 : 1973 -Rajdhani LR Note 
31 (Delhi) 8 
AIR 1967 SC. 799: (1987) 1 SCR 
310 7,8 


Ravinder Sethi, ii Appellant; R. K. 
Makhija with Alak Kumar, for Res- 
pondents, 


Y. S. DESHPANDE J.:— The only 
question referred for consideration to 
this Bench is whether an appeal lies 
to the Rent Control Tribunal under 
S. 38 of the Delhi Rent Control Act, 
1958 (hereinafter referred to as the 
Act) -against an order passed by the 
Controller under S. 25 of the Act re- 
fusing to stay dispossession of a per- 
son claiming an independent title to 
the premises which are alleged to be 
in his possession. 


2. The proceedings under the Act 
are governed by the Code of Civil 
Procedure as far as it is applicable in 
view of S. 37 (2) of the Act. An order 
of eviction passed under S. 14 in fav« 
our of the landlord is executable 
against the tenant as a decree of a 
Civil Court under Section 42 of the 
Act. Rule 23 made under the Act re- 
iterates the provision of Section 37 
(2). It would, therefore, appear that 
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an application: for the. execution of <n 
order for eviction stands on the same 
footing as an application for execution 
of a decree in the Civil Court, 

3. Section 25 which determines tke 
scope of the operation of the order 


for eviction in the ee court is 
as follows: - | 
“N otwithstandirig ’ anything = -con~ 


tained in any other law, where the 
interest ofa tenant in any .premis2s 
is determined for any reason what- 
soever and any order is made by“ the 
Controller under this Act for, the re~ 
covery of possession of such prem- 
es, the order shall, subject to the 
provisions of S. 18, be binding on ell 
persons who may be in’ occupation of 
the premises and’ vacant possession 
thereof shall be given to the landlord 
by evicting all’ such persons therefrom: 

Provided that nothing in this seca 
tion shall apply to any person wno 
has an independent title to such præ- 
mises.” 


4, The argument centres round tae 
words “all persons who may be in cce- 
cupation of the premises” and tne 
words “by evicting all such persons 
therefrom.” . The` reason is this, A 
decree can. be executed only agair st 
the persons on whom it is bindicg, 
namely, the parties and persons who 
claimed through the parties. S, 25, 
however, is couched in wider terms, 
It allows the order of eviction to be 
executed against all persons in occura- 
tion of the premises, The first ques- 
tion which could have arisen for ccn- 
sideration is whether the wider læn- 
guage of S. 25 is a departure from 
the general principle 
Code of Civil Procedure that a decree 
binds. only the parties and perscns 
claiming through them. That question 
has, however, been already answered 
by. a Division Bench in Vidyawanti V. 
Taken Dass, 1974 Ren CR 47 (Delhi) 
holding that S. 25 . does not depart 
from the principles of the Code of 
Civil- Procedure and that the perscns 
in occupation liable to be’ evicted are 
only those who claimed through the 
tenant. This was why the proviso : to 
Section 25 says. that “nothing in this 
section shall apply to any person who 
has an E gai title to such pze- 
mises.” 


5. When, iherelocs: a person perra 
ing an independent - title to such pre- 


Azizan Bi v. Ganga Dhar [V. S. Deshpande -J.) 


underlying fhe. 


Prs. 2-6] Delhi 47 


mises makes. an application: that the 
order for eviction should not be execu- 
ted against him, such application has 
to. be considered by the Controller. 
As was held in Vidyawanti’s case 
(1974 Ren CR 47) (Delhi) “an indepen- 
dent title” means a` claim to the oc- 
cupation of the premises otherwise 
than through or on behalf of the 
tenant against whom the order for 
eviction is passed.: The fact that a de- 
cision of the Controller as to such in- 
dependent title may not be final and 
the residuary jurisdiction of the Civil 
Court ‘to finally adjudicate’ a question 
of title is preserved by. Section 50 (4) 
of the Act does not mean that the 
Controller can refuse to consider the 
claim of an ` independent title set up 


‘before him under the proviso = Sec- 


tion 25. 


6. During the investigation of such 
a claim it would- be a matter of the 
greatest importance whether the exist- 
ing possession of the premises held by 
the claimant is protected or not, If 
the .person claiming independent title 
applies for stay of dispossession til] 
his application is decided, what is the 
Controller to consider in granting or 
refusing an interim stay of disposses- 
sion pending the decision under the 
proviso to S. 25? The Controller will 
be in the same position as the Civil 
Court under Order XXXIX or Sec- 
tion 47 read with Order XXI of the 
Code of Civil Procedure. The prima 
facie case on merits of..the claim to 
the independent title . alleged will have 


to be considered. by the Controller. 
Such consideration has to be on the 
allegations made .by the claimant. 


Such allegations amount to ‘saying that 
the claimant.is in. legal possession of 
the premises. Possession in law is it- 
self a right -whether it amounts to 
ownership or not. Possession may be 
protected for various reasons such as 
that the possessor is the real tenant 
or that he is a lawful sub-tenant en- 
titled to the benefit of S, 18 of the 
Act or that. he is the owner of the 
premises, The right to legal possession 
is affected immediately the stay pray- 
ed for is granted or refused, If it is 
granted the landlord can complain 


-that his right to immediate possession 


has been affected. If-it is refused the 
claimant -can say that his right to con- 
tinue in possession has been affected. 
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The order granting or 
is, therefore, an order affecting the 
rights and liabilities of the persons 
who are parties to the proceedings un= 
der the proviso to S, 25, 


7% In Central Bank of India v, Shri 
Gokal Chand, (1967) I SCR 310: (AIR 
1967 SC 799), it was held by the Sup- 
seme Court that the object of S, 38 
(1) is to givé a right of appeal to a 
party aggrieved by some order which 
affects his right or liability. An order 
affecting a party’s right or liability is 
to be contrasted with a mere procedu- 
ral order which the Controller may 
pass as steps taken towards the final 
adjudication and for assisting the par- 
ties. in the prosecution of their case in 
the pending proceedings. They only 
regulate the procedure but do not 
affect any right or liability of the 
parties, The legislature could not have 
intended that the parties would be 
harassed with needless expense and 
delay by such procedural orders. 


8. Is an order granting or refusing 
stay of dispossession in a proceeding 
under the proviso to S, 25 a mere 
procedural order? In our view it is an 
order which affects the right to legal 
possession claimed against each other 
by the landlord and the claimant, It 
is, therefore, an order affecting the 
rights and liabilities of these parties 
It is, therefore, appealable under Sec- 
tion 38 (1) in 
ratio of the Supreme Court decision 
mentioned above. With respect, the 
observations to the contrary made in 
a single Bench decision of the Court 
in Kailash Chand v. Hem Wati, SAO 
221 of 1971, decided on Ist Novem- 
ber, 1972: briefly reported in 1973 
Rajdhani LR Note 31 (Delhi) seem to 
be based on the consideration that in 
granting or refusing stay the. merits 
of the controversy between the parties 
are not prejudiced. The consideration 
of the merits at a later stage will not 
be affected by the grant or refusal of 
stay. For, the grant or refusal of stay 
would be merely an interim order. 
' But the Supreme Court in the Central 
Bank case (AIR 1967 SC 799) makes it 
clear that the expression “an order 
under the Act” in S. 38 (1) includes 
both interlocutory as well as final 
orders. For, even an interlocutory 
order may affect the rights and liabi- 
‘ities of the parties. Ex-hypothesi no 


refusing stay 


accordance with the 


interlocutory order can be a final de- 
cision of the controversy between the 
parties, Since the Supreme Court con- 
templates that even without the final 
decision of the controversy between 
the parties the rights and liabilities of 
the parties can be affected by an in- 


terlocutory order, the question for 
consideration becomes narrower, 


Among the interlocutory orders some 
will be affecting the rights and liabili- 
ties of the parties, while others will 
be merely procedural, An order grant- 
ing or refusing stay is in the nature 
of granting or refusing a temporary 
injunction, The latter order is ap- 
pealable under Order. XLII R. 1 (r) 
It would. appear that the reason why 
only certain but not all interlocutory 


orders are made. appealable under 
Order XLIII is that they affect the 
rights and liabilities of the parties. 


Mere procedural orders which do not 
do so are not made appealable under 
Order XLIII. This would suggest that 
an order granting or refusing stay is 
an order affecting the rights and liabi- 
lities of the parties, Had it been pass- 
ed by a Civil Court under Order 
XXXIX Rule i or 2 it would have 
been appealable under Order XLII. 
Since the procedure under the Act has 
to be analogous to the procedure un- 
der the Code of Civil Procedure, even 
though the right of appeal is held to 
be a substantive right and not merely 
a procedural one, on the analogy of 
the Code an order granting or refusing 
stay would have to be considered as 
one affecting rights and liabilities of 
the parties, We find so. 


9. The appellants here are persons 
who had applied under the proviso to 
S 25 of the Act for the protection of 
their possession alleging it to be legal. 
Their prayers were rejected by the 
Controller or the Additional Control- 
ler. They, therefore, appealed to the 
Rent Control Tribunal against these 
orders refusing the grant of stay to 
them. In view of the single Bench 
decision of this court referred to 
above, the Rent Control Tribunal held 
that these appeals were not maintain- 
able under S. 38 (1) of the Act, For 
the reasons given above, however, we 
are of the view that the appeals are 
maintainable under S. 38 (1) of the 
Act. The orders of the Rent Control 
Tribunal are, therefore, set aside. A 
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iong time. ee Jawat .passed sine . 
‘the -applications for stay were -rejected . 
by: the Controller. or . Additional Cor.. 


: troller,- The question is one of discre- 
tion to ‘be exercised: by the Com 
troller or 
‘Tribunal would not be in ‘an equall7 
good position to exercise the discre- 


tion, If these cases were to be remancé- 
ed to the Tribunal > they will taks 


more time for disposal because to 
many appeals are pending with tr 
Tribunal. We, therefore, consider t 


desirable in the special circumstances. | 


of these cases to deal with the meris 
of the stay applications  ourselve.. 
Ordinarily, when an applicant applies 
for the protection of his possession an 


interim order of stay would be passel . 


unless no prima facie case of legzl 
possession is made out, Without Soir 
into the merits of the applications fcr 
stay in the special circumstances cf 
these cases, we order that the dispos 
session of the appellants shall be stay- 
ed till their applications claiming ir- 
dependent title are decided on meris 


under the proviso to S. 25. We, there 


fore, order these cases to be sent bacx 
not to the Tribunal but to the respec- 
tive Controller or Additional Contro- 
lers with a direction that the applice- 
tions under the proviso to S. 25 shal 
be disposed of by these authorities 
within a period of three months. We 
make no order as to costs of these ar- 
peals, 


10. The parties are directed to ar- 
pear before the respective Controller 
or Additional Controllers on the 10to 
April, 1978 at 10.00 a, m. 

Order accordingly. 
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Kartar Chand and others, Appellans 
v. Jowala Singh, Respondent. 
Letters Patent Appeal No. 

1974, D/- 26-4-1978.* 
Civil P.C. (5 of 1908), O. 22 R, 1 
e raon Act (36 of 1963), S. 5 
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l Rajinde 
Sachar J. in Appeal No. 131 of 1975, 
D/- 30-9-1974.) l 
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: Kartar -Chang v, Jowala_.Singh .. 1. 
and Arts. 126. & Ps -= -Applications : to 


‘Additional Controller. Tre. 


. Setting aside the 
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implead. legal... representatives -of de- - 
ceased, respondent after limitation . 
and for setting aside the abatement of, 
appeal — Condonation- of delay. — - 
(Limitation Act (36 of 1963), Section 5, - 


‘Arts, 120 and 121). 


While -dealing with an application 
under S. 5 Limitation Act to condone 
the delay in taking steps to bring on 
record the legal representatives of a 
deceased. defendant or respondent, and 
to set aside the abatement, the court 
ought to consider (1) whether as a. 


fact the applicant was ignorant of 
the death and (2) if so, whether such 
ignorance had, in the view of the 
court, . contributed to the delay in 


which event the applicant could be 
taken to have shown sufficient cause - 
for the delay. In the instant case the 
court having rejected the applicant’s 
plea of ignorance, the second aspect 
did not arise for consideration and the 
applications were dismissed. AIR 1964 
SC 215, Rel. on, 

(Paras 5,10 to 12) 


Anno: AIR Comm, Civil P.C. (9th 
Edn.) O. 22, R. 4, N. % AIR Comm.. 
Limitation Act, (5th Edn.) S. 5, N. 6: 
Art. 120, N..8; Art. 121 N. 4. 


Cases Referred: Chronological Paras 
AIR 1964 SC 215 6, 9, 10 


N. R. Suri, for Appellants; B, R. 
Malik, for Respondent. 


JUDGMENT :— The respondent died 


on the 24th August, 1977. The ap- 
pellant says he was ignorant of the . 
respondent’s death. Consequently, the 


appeal abated because the appellant 
did not make an application : within 
90 days to join the legal representa- 
tives of the deceased respondent, The 
ignorance of the appellant of the 
death of the respondent continued there- 
after and no application was made by 
him for setting aside the abatement 
of the appeal’ within the prescribed 
period of 60 days. On the 24th Feb. 
1978 the appellant made two applica- 
tions, CMs. 183 and 184 of 1978: 
the first for- bringing the legal 
representatives of the deceased res- 
pondent on record and second 
abatement of the 
appeal on the ground. that the 
appellant was ignorant of the death of 
the deceased-respondent and . this ..con-.. 


T 
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stituted sufficient cause for the delay 
in making these applications. 


2. The relevant provision to be con- 
strued in considering these applica- 
tions is O. XXII R. 4 (5), as amended 
in 1976, which is as follows :— 

"(5) Where— 

(a) the plaintiff was ignorant of the 
death of a defendant, and could not, 
for that reason, make an application 
for the substitution of the legal repre- 
sentative of the defendant under this 


rule within the period specified in the. 


Limitation Act, 1963 (36 of 1963), and 
the suit has, in consequence, abated, 
and 


(b) the plaintiff applies after the 
expiry of the period specified there- 
for in the Limitation Act, 1963 (36 of 
1963), for setting asidé the abatement 
and also for the. admission of that ap- 
plication under Section 5 of that Act 
on the ground that he had, by reason 
of -such ignorance, sufficient cause for 
not making the application within the 
period specified in the said Act. 
the Court shall, in considering. the 
application under the said Section 5, 
have due regard to the fact of such 
ignorance, if proved.” 


3. Two questions have to be con- 
sidered, namely, (1) a question of fact, 
as to whether the appellant was in 
fact ignorant of the death of the res- 
pondent, and (2) a question of law, 
whether this constituted sufficient 
cause for the delay in making these 
applications in the eye of law. 


- 4, Question 1:— . 

Both the parties have filed affida- 
vits in support of their contentions 
and argued their respective positions 
seeking our decision on this question 
of fact. The pleadings of the parties 
shed the we light on this ques- 
tion : 

(1) It was the initiative taken by 
the legal representatives of the res- 
pondent which brought the fact of the 
death of the respondent to the notice 
of the court and, therefore, to- the 
notice of the appellant, 

(2) C. M. 181 of 1978 filed by the 
Tegal representatives of the respon« 
dent on 21-2-1978 ‘sets out at length 
the circumstances showing that the 
death of the respondent must have 
been known to the appellant, These 
are (a) that the business premises of 
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the two parties adjoin each other: 
(b) that the respondent was a promin- 
ent person in the locality being enga- 
ged in transport business under the 
name and style of a company for a 
long time; (c) that the appellant ac- 
tually joined the funeral of the de- 
ceased-respondent, and (d) that the 
only road from the house of the de- 
ceased-respondent to the place of the 
cremation was the one on which the 
business premises of the parties were 
situated, The appellant could not have, 
therefore, missed seeing the funeral 
precession which passed the business 
premises at 11 A. M. 


(3) In spite of these detailed plead- 
ings, the appellant in C. M. Nos. 183 
and 184 of 1978 did not deny thatthe 
business premises of the parties ad- 
join each other and that the deceased 
respondent was a prominent person. 
He only denied that he joined the 
funeral procession of the deceased res- 
pondent, 


(4) Later the legal representatives 
of the respondent also filed documents 
showing that printed cards were dis- 
tributed to friends and relations invit- 
ing. them for the ceremonies perform- 
ed after the death of the respondent 
and an obituary notice was also pub- 
lished in an Urdu paper. The appel- 
lant simply denied knowledge of both 
saying that he did not read news- 
papers as he was very little educated. 


(5) The explanation of the appellant 
how he came to know of the death of 
the respondent is self contradictory. 
The affidavit filed by the appellant in 
support of C. M. 184 of 1978 says that 
the appellant received a message on 
22-2-1978 from his counsel through 
Charanjit Singh to the effect that a 
copy of an application made by the 
legal representatives of the respon- ` 
dent had been received by the appel- 
lants counsel showing that the res- 
pondent had died and that it was 
necessary for the appellant to meet 
his advocate soon. But the affidavit of 
Charanjit Singh is that the only mess- 
age conveyed through him by the ad=- 
vocate of the appellant to the appel- 
lant was that the appellant should see 
his advocate in a very urgent matter. 
Tt would appear, therefore, that even. 
on such a vital and limited question 
of fact the appellant has not been 
truthful in his pleading. - 
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5. In view of the contradiction be- 
tween the affidavit of the appellamt 
and that of Charanjit Singh, we are 
of the view that the appellant is net 
telling the truth, Further, the circum- 
stances“ are overwhelming ` against tke 
case of the appellant. It is simply ur- 
believable: that the appellant did nət 
know the death of the  respondezt 
when the business premises of tke 
parties adjoined . each other, cards 
were distributed and obituary notice 
was published in the newspapers invic- 
ing friends and relations to attend the 
ceremonies after the death, the fun:- 
ral procession at 11 A. M. passed ky 
the business premises of the appellant 
and the likelihood that the appellant 
might have joined the funeral proces- 
sion, After all, death brings even tke 
bitterest enmity fo an end, It is also 
courtesy that after the death of an 
enemy, one may join his funeral pro 
cession fo bury the past enmifies. Ws, 
therefore, find as a fact that the a- 
pellant knew of the respondent’s deaf. 
The appeal, therefore, abated because 
no application was: made within . ‘40 
days to substitute the legal representa- 
tives in place of fhe deceased respom- 
dent in the appeal, ` 


6. Question 2 :— 


. Assuming that the findings on tke 
question of fact were that the appei- 
lant did not know of the death of the 
respondent, the question to be cons- 
dered is whether. such ignorance af 
the death of the respondent was su=- 
ficient cause for the  condonation «af 
the delay in making the  applicatiors. 
In Union of India v, Ram Charam, 
AIR 1964 SC 215, the following pre- 
positions were laid down.— 


(1) On the one hand, 
duty of the appellant to make reguler 
enquiries from time to time about tke 
health or existence of the ` opposite 
party. l l 

(2) On the other hand, the mere 
fact that the appellant came to know 
of the respondent’s death~ belatedly 
will by itself not justify his applice 
tion for setting aside the abatement. 


(3) The middie posifion that emerges 
in para 12 of the ‘judgment is thet 
the applicant had: to allege and estat- 
lish facts which” in the view of the 
Court, would be sufficient reason for 
his mot making the- 
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' presentatives of the 


it is not tre 


. the obligation of the 


‘application far- 
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bringing on record the legal represen- 
tatives of the deceased within time. If 
no such facts are alleged: none can he 


' established and in that case the Court 


cannot set aside the . abatement. In 
para 13.it is stated that the applicant 
must allege why he did not know the 
death of the ‘respondent earlier or 
why he could not know it earlier des- 
pite his efforts, ‘His’ ‘ mere allegation 
that he was ignorant of the death of 
the respondent cannot be regarded as 
a sufficient cause, The ` correctness of 
the reasons given by the applicant can 
be challenged by the other party. 


7. These observations were intend- 
ed to keep a balance of justice be- 
tween the parties. On the hand, 
the Court was anxious that the main 
case should be decided’ on merits and 
should not go off tangent by a side- 
wind as it were due to abatement. 
After all a: party cannot have any in- 
terest in getting his own suit abated 
by not making an application for the 
substitution of the legal representa- 
tives of the opposite party within 
time. The provision for such substitu- ` 
tion is somewhat technical and though 
it is necessary to secure the interests 
of the. legal representatives, delay on 
the part of the plaintiff or appellant 
should not result in the demise of the 
main claim without decision on merits. 
On the other hand, it must also be re- 
cognised that in every case it would 
be opentoaparty who is guilty of de- 
lay due to negligence that there was 
no reason for him to be negligent as 
he could not have allowed his main 
claim to be defeated by his failure to 
apply for substitution of the legal re- 
deceased | respon- 
dent. Accepting such an argument 
would mean’ that in every case the 
Court must believe whatever explana- 
tion is given for the “delay. But the 
anxiety of the Court not to allow the 
merits of the case to suffer due to 
abatement does not allow. it to ignore 
plaintiff or the 
appellant to be: diligent. The law of 
limitation itself acts as a hardship but 
nevertheless if is implemented by the 
Courts because diligence on the. part 
of the parties to ' litigation has to be 
enforced by it . 


8. The truth is that while a ‘party 
would not deliberately delay `.` in 
taking steps fo bring the legal repre- 
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`- sentatives of the - deceased opposite 
party on record often he is not- fully 
aware of the consequences of the- 
delay on his part. He does not 
realise the -© importance. of diligence. 


It is often thought that all-of us. in 
our life delay in taking action or de- 
cision and suffer. by such: delay. 
Merely because we have no interest 
in delaying actions favourable to us 
does not mean that we are never 
guilty of such delay, for the same 
reason, plaintiffs and appellants ` who 
are guilty of delay even without be- 
ing interested in being negligent have 
to suffer for the consequences of their 
negligence, 


9. In the Fifty-fourth Report of 
the Law Commission on the Civil P, C. 
1908 made in Feb, 1973 the question 
of O. XXII R. 4 and ‘the -ignorance of 
death was considered at pages 194-195. 


The Commission observed that the 
question whether the ignorance on 
the part of the party of the 


death of other party should be suffi- 
cient cause for the condonation of de- 
lay in the substitution of legal re- 
presentatives of the deceased has 
arisen in several cases in relation, to 
the power of the Court to excuse the 
delay under S. 5 of the Limitation 
Act, The Commission also noted that 
how “far ignorance of the death of 
the party concerned is a sufficient 
ground would depend on the facts of 
each case’ (Union of India v. Ram 
Charan, AIR 1964 SC 215 at p. 220). 
The Commission then observed as 
follows :— 


‘It was for the last-mentioned rea- 
son that the earlier Commission, in its 
Report on the Code, after discussing 
the position as above, considered it 
unnecessary to make an express provi- 
. Sion as to “ignorance of death as a 
sufficient ground, At one stage we 
were inclined to think of. a . solution 
_whereunder due regard could be had 


'. to the fact of ignorance of death, while 


considering an. application , under 
S. 5, Limitation Act, for condonation 
of dalay in respect of an. application 
for setae. aside the abatement. This 
could be achieved by the. insertion of 
the following: sub-rule ‘in O. 22, R. 4 
-where— 


{a) the plaintiff. was’ ‘ignorant. ot he: 
‘could’? not; 


death of a‘ defendant ‘and,.” 
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‘of: the™-death,: if proved: 


i A. LR. fr 


for that reason, make--an application... 
for . substitution of .. the legal repre- 
sentative under this . rule within the 
prescribed: period as provided .in the 
Limitation Act, 1963; 
(b) the suit has, in 
abated; and f 


(c) the plaintiff PE ae setting 
aside the abatement and also for ad=- 
mission of that application after the 
prescribed period under S, 5 of that 
Act on the ground that he had, by 
reason of such ignorance sufficient 
cause for not making the application 
within such period; 
the Court shall, in considering the ap- 
plication under the said section, have 
due regard to the fact of such ignor-. 
ance, if proved.” 


16. The amendment of the Civil 
P.C. in 1976 reproduces the recom- 
mendation by the Law Commission 
verbatim by adding sub-rule (5) (b) 
to R. 4 of O. 22, It would appear that, 
on the one hand, the amendment has 
confirmed the view of the Supreme 
Court in Ram Charan’s case that the 
question whether the. ignorance of 
death would - constitute sufficient cause 
would depend on the facts of each 
case. That is to say, it is the circum- 
stances of the case which would make 
the Court to believe or disbelieve that 
such ignorance was really the cause 
of the delay. It is not, therefore, a, 
proposition of law that ignorance of 
death must always be the cause for 
the delay. On the other hand, it is a 
question of fact whether in a particu- 
lar case it really explained the delay: 
It would also appear that the follow- 
ing observation of the Supreme Court 
in para 9 of Ram Charan’s case, name- 
ly, “but it does not mean that the 
mere fact of the appellants coming 
to know of the respondent’s death be- 
latedly will, by itself, justify his ap- 
plication for setting aside the abate- 
ment; that is not the law” could creata 
a doubt as to whether the ignorance 
of the death of a party would at al. 


consequences, 


_be ‘sufficient cause for the condonation, 
<of-the delay.. With a- view to remova | 
-such a doubt it has now’ been: ‘enacted. 


by- amendment”. that ‘the ' Court shal? 
have. due ‘regard . ‘to - the. fact of such 
‘ignorance, if ‘proved, . .in - considering- 


the application for.. the. ccondonation. of :- 
delay, That is- ‘to, say; -the - o 
- will ‘have te 
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bë considéred bythe: Court and if the - 
Court is of the view that: it has con< 


tributed to the delay, ‘then’ the Court 
would be justified in accepting it ‘as 
sufficient cause for the condonation of 
the delay’ `- : 
, l. The second question: namely, 
‘the question of law does not arise in 
the present case because of our find- 
ing on the first question, namely, the 
question of fact that the appellant 
knew of the death of the respondent 
and yet was negligent in making the 
application. 

12. Applications C. M. Nos. 183 anc 
184. of 1978 are,’ . therefore, both dis- 
missed as being barred by time, The 
result is that the appeal itself abate: 
jand is.dismissed as having abated, Ne 
order as to costs. 

l os Appeal ‘dismissed. 
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Lakhbir Chand, Petitioner v, Land 
Acquisition Collector, Delhi and others, 
Respondents. 

Civil Writ Petn. No. 372 of 197%, 
D/- 14-9-1978, 

Land Acquisition Act (1 ‘of 1894), Sec- 
tions 9 (3) and 10 (1) — Notices unde- 
— Service of notice — Provisions ar2 
not mandatory — Proceedings relating te 
acquisition of land cannot be held illegal 
for failure to issue notice or for non- 
service of notice or service of a defective 
or short notice under Ss, 9 and 10—AIE 
1971 Andh Pra 310, Dissented from. 
(Interpretation of Statutes — Mandator” 
provisions). 


The question whether a particular pro= 
vision of a statute which on the face af 
it appears mandatory inasmuch as # 
used the word “shall” is merely direc- 
tory cannot be resolved by laying dows 
any general rule and depends entirely 
‘upon the facts of each case, It depends 
on the intent of the legislature and tha 


same is to be gathered not only from th2 . 


language of the particular provision but 
also various other provisions contained im 
the Statute and other factors. The Court 
-must in each case look to the nature and 


design’ of the statute and -the -conse « 


quences -flowing . from _ its. . violation t) 
.determine ` whether 
directory; ` Not. only- the. language used 


but the object. or purpose ‘of the’ legisla- 


ition H has’ to be eeen Da a. 
AW/AW/A23/79/LGG- ~ TEE TENEAT BA 


-Lakhbir ‘Chand. v, Land: Acquisition Colector 


prejudicial. consequences : 


it. is. maridatory. oe. 


or Delhi | §3 


. The scheme-of the Act is that no real - 
‘follow in the. 
non-service of a- notice. or service.of. a- 
defective.or short notice under Ss. 9 and. 
10 and thus the provisions cannot be held 
as mandatory. The condition of service 
of notices up to the making of the award 
are imposed merely for administrative 
purposes. The failure to issue motice or 
failure to issue a correct notice under. 
Ss, 9 (3) and 10 cannot nullify the sub- 
sequent proceedings to the extent that 
the Government’s title by - acquisition 
should fail. AIR 1971 Andh Pra 310, Dis- 
sented from; Case law discussed. 

(Paras 7, 10) 


The object in enacting sub-s, (3) of 
S. 9 is to afford to the persons occupying 
the land or interested in it to make a 
claim for compensation so that the Collec- 
tor may decide. the compensation payable 
to them, Thus in response to the notice 
under S. 9 (3). the only- matter which 
can be agitated- before. the Collector by 
amy person interested relates more or 
less to the question of compensation in 
respect of the land sought to be acquired, 
After the Collector has taken the orders 
for the acquisition of land under S. 7, the 
acquisition is complete’ except for the - 
determination and apportionment of the 
compensation. If notices under S, 9 (3) 
or 10 (1) are mot served, or defective 
notices are served and the award is made, 
the right of the persons interested are 
not’ prejudiced in the matter of compen 
sation, The proceedings resulting in the 
award after notices under Ss, 9 (3) and 
10 (1) are administrative and not judi~ 
cial. The enquiry up to award merely 
gives a decision as to what sum shall be 
tendered. to the owners of the land. An 
award by the Collector is strictly speaking 
an offer made to the person interested 
in the land notified for acquisition, the 
latter may accept the offer, but is not 


‘bound to do so. If a judicial ascerain- 


ment of the market. value of the land is 
desired by the _ person interested, he can 
obtain it by requiring the matter to ba 
referred by the Collector to the Court. 
If there be any dispute as to the persons 
entitled, it can still be determined under 
5, 30: or be of the Act. on a reference, 
‘(Para 7) : 
ee 
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AIR 1966 SC 237 - 
AIR 1962 Mys 169 am 
AIR 1959 Punj. 535 

AIR 1952 Cal 870- 

(1942) 76 Cal LJ 436 

AIR, 1938 Sind 6 - 

(1903) ILR 30 Cal 576 


Manmohan Nath Madan, for Pefitioner; 
Daljit Singh, for Respondents, | 

ORDER: — This writ petition and 
C. W., Petition No. 371 of 1972 are under 
Arts, 226 and 227 of the Constitution of 
India and pray for the issue of a writ, 
order or direction, declaring that the 
award No. 22/1970-71 made on 29th of 
July, 1970. by the Land Acquisition Col- 
lector is illegal and void, in so far as it 
relates to the land of the petitioners and 
consequently quashing the entire acqui- 
sition proceedings pertaining to the land 
and building of the petitioners, 


Onno naa a 


2.° One Mehta Krishan Lal was the 
owner in possession of an open plot of 
land bearing No. A-8 measuring 200 sq. 
yards forming part of killa No. 12 Rect- 
angle 50 situated in village Khureji Khas, 
Delhi, known as Janta Park, Lakhbir 
Chand petitioner purchased half portion 
of the above-said plot Le, 100 sq. yards, 
by means of 2 sale-deed dated Aug., 10, 
1955 (copy Annexure A in C, W. Petn. 
No. 372 of 1972), Smt. Saraswati Devi, 
predecessor-in-interest of the petitioner 
Ram Prakash. purchased the other half 
portion of the said plot ie 100 sq. yds. 
by means of a registered sale-deed dated 
August 10, 1955 (Copy Annexure A 
in C. W, Petition No, 371 of 1972) 
Lakhbir Chand claims fo have cons- 
tructed on the aforesaid land in 
or about the year 1958: Ram 
Parkash claims to have constructed on 
the aforesaid land in. the year 1960 and 
both claims to be residing there with 
their families. It is the admitted case of 
the parties that the land of Khasra 
No, 50/12/1 (in which the land of the 
petitioners is included) in village Khureji 
Khas, Delhi was notified under S, 4 of 
the Land Acquisition Act, 1894 (herein- 
after referred to as the Act) vide Notifi- 
cation No, F-15/11/59/LSG dated Nov- 
ember 13, 1959. This is commonly known 
as general notification in which 34,070 
acres of land was covered. Certain 
owners filed objections under S. 5-A of 
the Act. They were considered by the 
Land Acquisition Collector and a report 
made to the appropriate Government. 
The Delhi Administration issued a decla- 
ration under’ S, 6 of the Act for the 
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acquisition of an area measuring 2936 
Bighas 5 Biswas of land situated in vil- 
lage Khureji Khas by the declaration 
dated March 18, 1966. It is again admit- 
ted that the aforesaid Khasra No, 50/12/1 
in village Khureji Khas was covered by 
the declaration dated March 18, 1966. 


_ 3 The Land Acquisition Collector 
issued motices under Ss, 9 and 10 of the 
Act, Lakhbir Chand claims that the Col- 
lector issued notice dated February .20, 
1970 in the name of Lakhbir Chand cal- 
ling upon him to put up his claim for 
compensation on Sth of April 1970. This 
notice is stated to have been received by 
Lakhbir Chand’s daughter aged 11 years 
Mohini on 8-4-1970 after the date of 
hearing, In the reply affidavit it is stated 
that the notices under Ss. 9-and 10 of 
the Act were served on Lakhbir Chand 
on 4-4-1970 through his daughter Mohini 
Sharma and the-said notice called upon 
Lakhbir Chand to file his claim on 
April 20, 1970. In Ram Prakash’s case the 
allegation is that no notice under S. 9 (3) 
of the Act was served on the petitioner 
or his predecessor-in-interest, In the 
reply affidavit it is stated that the name 
of Ram Prakash did not exist in the 
revenue records of the village either as 
an owner or as an occupier, and, ` there- 
fore, no notice umder Ss, 9 and 10 of the 
Act was served on Ram Prakash indivi- 
dually, It is, however, pleaded in both 
the cases that. publicity as provided under 
5. 9 (1) of the Act was given in the loca- 
lity inviting claims/objections from all 
the interested persons in the land notified 
under S. 6 of the Act in notification 
dated 18th of March 1966, During the 
pendency of the proceedings before the 
Land Acquisition Collector, the land was 
measured on the spot by the Land Acqui- 
sition field staff and the details of the 
area proposed to be acquired are given 
in the award itself, It includes in it, inter 
alia, rectangle No. 50 Killa No, 12/- (1-15) 
measuring 2 Bighas 2 Biswas. The classi- 
fication of the land according to the 
revenue records is given as G. M. Plot, 
The award number 22/70/71 covering the 
Jand of the petitioners was given by the 
Land Acquisition Collector on 29th July 
1970, The present writ. petitions were 
filed on 23rd of April 1972, Shri Man- 
mohan Nath Madan learned counsel for 
the petitioners vehemently urges that the 
provisions of S. 9 (3) of the Act are 
mandatory provisions of law and the 
non-compliance of it is fatal to the vali- 
dity of all acquisition proceedings follow- 
ing thereafter and resulting in the award, 
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He contends that in the notices under 
Ss. 9 (3) and 10 (1) of the Act, whic 
is served on Lakhbir Chand’s daughte-, 
the land has been wrongly described = 
Khasra No. 50/8/2, and, therefore, ther= 
is no notice at all in respect: of the land 
of Lakhbir Chand, He also. urges thet 
assuming the notice was duly served oa 
April 8, 1970 for. 20-4-1970, then admit 
tedly 15 days’ clear notice was not given 
thus vitiating the entire proceedings fcr 
making of the . award and consequently 
the entire acquisition proceedings ar 
void, It is further urged that the plea cf 
the respondents that the petitioners have 
not suffered any prejudice by reason ct 
the defect in the notice, under Ss, 9 (5) 
and 10 (1) of the Act or non-service cf 
motice, is mot legally available to them 
as the service of a valid notice is tkə 
mandatory requirement of law. 


4. To appreciate these arguments it s 
. necessary to refer to the provisions cf 
the Act, The preliminary investigation 
for acquisition of the land is provided 
.S. 4, Whenever it appears to the apprc- 
priate Government that land in any locs- 
lity is needed or is likely to be needed 
for any public purpose, a notification 6 
that effect is published in the Officiel 
Gazette and the Collector is directed + 
cause a public notice of the substance cf 
such notification to be given at conve 
nient places in. the said locality, There- 
upon it is lawful for ‘any officer, his ser 
vants and workmen to enter into upoa 
and survey the land in such locality and 
take other specified steps. Under 5, 5-a 
any person interested in-any land whica 
has been notified under- S, 4, sub-s, (5 


as being needed or likely to be needed 


for a public purpose, may within 30 days 
. from the issue of the’ notification object 
to the acquisition of the land, The mod 
of filing objections; the procedure tcf 
hearing of the objections and the holding 
of the enquiry is provided under S, 5 (2) 
after hearing all - such objections . ari 
after making such further enquiry as hs 
comsiders mecessary, the Collector makes 
a report to the appropriate Governmert 
containing his recommendations on the 
objections, together with the record cf 
the proceedings held by him. for tke 
decision of the appropriate Governmen:, 
The appropriate Government after cor 
sidering the report made .under S. 5-4, 
sub-s, (2) that amy particular land 3 
needed for a public _purpose makes a 
declaration to. that effect in the manner 


provided in S. 6. As provided in S, ”,. 


whenever: any land has been so declared 
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the 
appropriate Government or some other 
officer authorised by: the appropriate 
Government in this: behalf, shall direct 
the Collector to take. order for -the 
acquisition of the land, One stage in the 
acquisition: of the land is thus completed 


- after orders under S. 7 for acquisition of 


the land are obtained, Section 17 confers 
special powers on the Government which 
are exercisable in case of emergency. 
Sub-sec, (4) of S. 17 provides that in 
those cases ‘which fall under sub-s, (1) or 
sub-s. (2) the appropriate Government 
may direct that provisions of S, 5-A shall 
not apply and also empowers the Gov~« 
ernment to make a declaration under 
S. 6 in respect of the land to be acquir~ 
ed at any time after the publication of 
the notification under sub-s, (1) of S. 4, 


5, Thereupon the Collector is authoris- 
ed to cause the land to be marked out 
and. planned in pursuance of the powers 
conferred: under S, 8. Under S, 9 the 
Collector is then to cause public notice 
to be given at convenient places on or 
near the land to be taken, stating that 
the Government intends to take posses- 
sion of the land and that claims to com- 
pensation for all interest in such land 
be made to him. The notice: has to 
state the particulars of the land needed 
and requires the interested persons to 
appear before the Collector at a 
time and place mentioned therein, such 
time mot being earlier than 15 days after 
the date of publication of the notice, and 
to state the mature of their claims, com- 
pensation or objections to the measure- 
ments, Sub-sec, (3) of S, 9 provides that 
the Collector shall also serve notice- to 
the same effect on the occupier, if any, 
of such land amd on all such persons, 
known or believed to be interested there- 
in, to be entitled to act for ‘persons . so 
interested, as reside or have agents au- . 
thorised to receive service on their behalf 
within the revenue District in which the 
land is situated. Under sub-s, (1): of S. 10 
the Collector may also require any such 
person to make or deliver to him at a 
time and place mentioned (such time not 
being earlier than 15 days after the ser- 
vice of the requisition) a statement con- 
taining, ‘so far as may be practicable, the 


mame of every other person possessing 


any interest in the land or any part 
thereof, Under S. 11, the Collector has 
to make an enquiry and then to give his 
award, Under S. 12 such award is to be 
filed in the Collector’s. Office and is made 


Smal and conclusive evidence, as between 
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the Collector. -and persons. interested, |; 
. .; Whether they have respectively appeared 
before the Collector or. not, of, the true. 
area and value of .the  land,. and’ the. 


apportionment of the- compensation 


amongst the persons interested, . Under | 


S. 16, the Collector after. making the 


award. is. authorised to take possession of | 


the land. 


6. Sections 18 to 28 provide for refer- 
ence to Court and procedure thereon, 
Under S. 18 any person interested who 
has not accepted the award may, by writ- 
ten application to the Collector, require 
that the matter be referred by the Col- 
lector for determination of the Court, 
whether his objection be to the measure- 
ment of the land, the amount of the com- 
pensation, the person to whom it.is pay- 
able or the apportionment of the com- 
pensation amongst the persons interest- 
ed, Under S. 19, the Collector is obliged 
to state for the information of the Court 
at the time of making reference, the 
specified particulars. The procedure, the 
matter’ to be considered and not to be 
considered, the rules as to compensation. 
form of award and costs are provided in 
other sections; apportionment of compen- 
sation is provided in the manner con- 
tained in Ss. 29 and 30. Under §S, 30, 
when the amount of compensation has 
been settled under S, 11, if any dispute 
arises as to the apportionment of the 
same or any part thereof, or as to the 
persons, to whom same or amy part 
thereof is payable, the Collector. may 
refer such dispute to the decision of the 
Court, Under S, 31, on making an award 
under S, 11, the Collector has to tender 
payment of the compensation awarded by 
him to the persons interested entitled 
thereto according to the award and is 
obliged to pay it to them unless prevent- 
ed by someone or more of the contin- 
. gencies. mentioned in sub-s, (2). Pro- 
viso 3 to sub-s. (2) provides that nothing 
therein contained shall affect the liability 
of any person who may receive the whole 
or any part of any compensation award- 
éd under the Act to pay the same to the 
person lawfully entitled thereto. - 


7. The questions whether a particular 
provision of-a statute which on the facd 
of it appears mandatory inasmuch as ‘it 
used the word “shall” is merely directory 
cannot be resolved by laying down any 
general rule and depends entirely upon 
the facts of each case, It:depends on :the 
intent of the legislature and the same is 


to ‘be gathered not only: from. the language 
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of the particular provision but. also 
various other. provisions. contained. in the 
Statute and. other factors. The Court must . 


.in each case look -to the nature . and 


design of the statute. and the. conse- 


quences flowing from its violation to 


determine whether it is mandatory or 
directory, Not only the language used 
but the object or purpose of the legisla- 
tion has to be determined, If the provi- 
sions of S. 9 (3) are. examined im the 
light of the scheme of the Act, then the 
proceedings for the acquisition of the - 


‘land and the consequential award cannot 


be held to be illegal for the mere failure 
of the Collector to serve notice on Ram 
Parkash in one case and short or defec- 
tive notice in Lakhbir Chand’s case, The 
object in enacting sub-s, (3) of S. 9 is to 
afford to the persons occupying the land 
or interested in it to make a claim for 
compensation so that the Collector may 
decide the compensation payable to them. 
Thus in response to the notice under 
S. 9 (3),. the only matter which can .be 
agitated before the Collector by amy per- 
sons interested relates more or less to 
the question of compensation in respect 
of the land sought to be acquired, After 
the Collector has taken the orders for the 
acquisition of land under S. 7, the acqui- 
sition is complete except for the deter- 
mination and apportionment of the com- 
pensation, If motices under Ss, 9 (8) or 
10 (1) are not served, or defective notices 
are served and the award is made, the 
right of the persons interested are not 
prejudiced in the matter of compensation. 
The proceedings. resulting in the award 
after notices under Ss. 9 (3) and 10 (1) 
are administrative and not judicial, The 
enquiry up to award merely gives a deci- 
sion as to what sum shall be tendered to 
the owners of the land, An award by the, 
Collector is strictly speaking’ an “offer 
made to the person interested in the 
land notified for acquisition, the latter 
may accept the offer, but is not bound to; 
do so. After the award is made, the Col- 
lector can take possession of the land 
which shall thereupon vest absolutely in 
the Government free from all emcumb- 
rances. The award is only made final and 
conclusive evidence, as between the Col- 
lector and the persons interested. of the 
true area and value of the land and the 
apportionment of .the compensation 
amongst the persons interested, But this 
finality is subject, to determination ‘of the 
Court by reference under S. 18 of the 
Act, to the measurement of the land, the 





‘amount of compensation, the. persons -to 
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«whom it is payable, or the ‘apportionment - 
-of the compėénsation amongst the- persons: 












it by requiring the matter to be refered 
by the Collector to the Court, Sec, 18 11) 
enjoins the Collector to refer a dispute 
as: to quantum, apportionment, or as to 
itle to receive compensation. If there be 
y dispute as to the persons entitled. it 
can ‘still be determined under S, 30 or 31 
f the Act on a reference, In the po- 
ceedings for determination of compen- 
sation by the Court, the applicant who 
has made a claim to compensation, pur~ 
suant to any notice under 5, 9, is oaly 
© bound and cannot be granted an amo int 
exceeding the amount claimed. A per-on 
who has not preferred any claim is Jot 


‘bound and it is open to the Court. to. 


determine the compensation and direct 
payment, The scheme of the Act is that 
no real prejudicial consequences follow 
in the non-service of a notice or service 
of a defective or short notice under Sec- 
tions 9 amd 10 and thus the provisions 
cannot be held as mandatory, The con- 
dition of service of notices up to zhe 
making of the award are imposed mere- 
ly for administrative purposes. 


8. The only authority placed bere 
me ‘by Shri Madan holding the mamia- 
tory nature of S, 9 (3) is of the Andara 
Pradesh High: Court namely, Velagapıdi 
Kanaka Durga v,- District Collecor, 
Krishna District, Chilakapudi AIR 1371 
Andh Pra 310, Sambasiva Rao, J. expæes- 
sed the view that there cannot be :ny 
doubt that S. 9 (3) is a mandatory previ- 
sion and the notices provided thereunder 
. is an -integral and essential part of .zhe 
land acquisition proceedings, 
respect to the learned Judge, I am an- 
able to subscribe to that view, The œn- 
sensus of judicial opinion is that zhe 
provisions of S. 9 (3) are not mandatcry. 
In Skaria Francis v. State of Kerala, AIR 
1967 Ker 128, K. K. Mathew. J, consicer- 
ed the arguments advanced that sab- 
sec, (3) of S. 9 is mandatory and non- 
issue of notice under sub-section would 
render the proceedings void. It was eid 
(at p. 129): 

“But decided cases hold that the pro- 


ceedings would not be void on fnat- 


ground. See the rulings reported in 
Ganga Ram Marwari v, Secy. of State for 
India, (1903) ILR 30 Cal 576; Rahirr v. 
' Secy, of State; AIR 1938 Sind 6; Sri 
Sukhdev" Sarandey v. Raja’ Nripendra 
: Narayan Chandradhvarjee;. (1942) 76 Dal - 


: Lakhbir Chand v; Land. Aquisition-Collector’ - 


by the person- interested, he čan obtcin - 


With 4ue. 


- (Prs; 7-10) Dethi 57 
LJ 430; Naba Kumar v. West Bengal State, 


-AIR 1952 Cal: 870- and Jhandu ‘Lal ^v. 


State- of: Punjab, :AIR 1959 Punj 535 and 


- Hunnikeri Bros; v, -Asstt, Commr., Dhar« 
-war Division, -AIR 1962 Mys '169. The 
‘petitioner. would not in ‘any way be pre- 


fudiced as he has a remedy by way of 
a suit under the proviso to S. 33 (2) of 
the Kerala Land Acquisition Act. It has 
been recently held by the Supreme Court 
in Civil Appeal Nos, 262` tọ 264 of 1964; 
(reported in AIR 1966 SC 237) that even 
after the Collector has made an award 
it is open to him to refer the question òf 
apportionment under S. 30 of the Land 
Acquisition Act (Central) to` the District 
Court, If that be so, it is open to the 
petitioner to apply to the Collector to 
make a reference under S, 32 of the 
Kerala Land Acquisition Act correspond- 
ing to S. 30 of the Central Act. Although 
it was: argued by the learned Govern- 
ment Pleader that it is also open to the 
petitioner to apply for reference under 
S. 20 of the Act, I am not quite clear 
whether such an application can be filed 
as the period prescribed in S, 20 (2) has 
expired, I do not wish to express any 
concluded opinion on that point in this 
case, However, as it is clear from the 
rulings cited above that the proceedings 
would not be invalid on account of the 
non-issue of the notice under S., 9 (3).” 


9. Basi Reddy J., another J udge of the 
Andhra Pradesh High Court in Yousuf 
Begam v, State of Andhra Pradesh, re- 
ported in AIR 1969 Andh Pra 10. expres- 
sed the view that ‘it is well settled that 
the absence of a notice under S, 9 (8) of 
the Act does not render am award made 
by the Land Acquisition Officer a nullity.’ 
It is unfortunate that the correct view 
of law or the earlier judgment of the 
same Court was not placed before 
Sambasiva Rao, J., when he rendered the 
judgment, In a recent judgment of Cal- 
cutta High Court. P, K. Shaik v. State 
reported in AIR 1976 Cal 149, it was held 
that the non-service of a notice under 
S. 9 (3) will not vitiate acquisition pro- 
ceedings or the award. 


10. The failure to issue motice or 
failure to issue a correct notice under 
Ssc, 9 (3) and 10 (1) cannot nullify the 
subsequent proceedings to the extent that 
the- Government's title by acquisition 
should fail, The declaration made under 
S. 6 is made conclusive evidence that:the 
land is needed for a. public ` purpose. 
Thereafter the Government may acquire 
«the land. in the manner provided, . After 
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the declaration, the Collector takes orders 
for acquisition, Thereafter the only inte- 
rest of the person interested is to receive 
its compensation, The right to receive 
compensation as determined by the Court 
is reserved irrespective of notices: under 
Ss. 9 (3) or 10 (1) or the participation in 
the enquiry, If any person wrongly 
receives the compensation, the right of 
the person interested is reserved to him 
under 3rd proviso to S, 31. In these cir- 
cumstances, the failure to give notice or 
a correct notice loses all its importance 
and for these reasons the provisions of 
section 9 (3) or 10 (1) cannot be held 
as mandatory: The proceedings in rela- 
tion to the acquisition of the land in dis- 
pute in the two cases cannot be held 
to be illegal or void or without jurisdic- 
tion for non-service of the notices on 
the petitioner Ram Parkash or service of 
a defective notice, on the petitioner 
Lakhbir Chand under S, 9 (3) of the Act, 


11. The only other argument addres- 
sed by the learned counsel for the peti- 
tioner is that the land had been built up- 
on and the Government had issued direc- 
tions and declared its policy that such 
lands would not be acquired, Another 
facet of this argument is that the super- 
structure on the land was not sought to 
be acquired and was not mentioned in 
the impugned notifications, No material 
has been placed on the record that Gov= 
ernment had made any declarations 
that the land which had been built up- 
on and occupied by the owners would 
mot be acquired. The bare averment in 
the writ petition made by the petitioner 
has been denied by the respondent in 
the counter-affidavits, On the other as- 
pect, the definition of land given in sec- 
tion 3-A of the Act is a complete answer, 
The expression ‘land’ includes benefits 
to arise out of land, and things attach- 
ed to the earth or permanently fastened 
to anything attached to the earth, The 
superstructure, if any, existing on 13-11- 
1959 when the notification under sec- 
tion 4 of the Act was issued, would be 
included im the notification for the ac- 
quisition of the land, There is, how- 
ever, factual controversy about the ex- 
istence of any superstructures on No- 
vember 13. 1959, Such a controversy 
need not be considered in this writ 
petition, - l 


12. As a result of the above discus- 
sion, the petitions fail, C, W. Petition 
. No. 372 of 1972 and C. W. Petition 
No. 371 of 1972 are dismissed, In the cira 


A.I. R, 


cumstances of tbe case I make no order 
as to costs, 
Petition dismissed, 
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SULTAN SINGH, J, 


M/s, National Small Industries Corpo- 
ration Ltd., New Delhi, Plaintiff v. M/s. 
Punjab Tin Printing & Metal Industries 
Ajraunda, Faridabad (Haryana) and 
others, Respondents, 

I. A. No, 152 of 1975 in Suit No, 278 
of 1973 D/- 12-9-1978, 


(A) Partnership: Act (9 of 1932) Sec- 

tion 19 (2) (a) —- Word ‘submit’? — Mean- 
ing of — Word relates both to ‘agree- 
ment to refer’ as well as ‘actual refer- 
ence’, 
Under S, 19 (2): (a) of the Partner- 
ship Act a partner has no implied au~ 
thority on behalf of the firm to submit 
dispute relating to the business of the 
partnership firm to arbitration, The 
word ‘submit’ could not be said to relate 
only to actual reference and not to ag- 
reement to refer. In the instant case 
when the hire purchase agreement on 
behalf of firm was executed all the part~ 
ners did not agree to refer disputes to 
arbitration and only one partner signed 
the arbitration agreement, 


Held that the partner has no authority 
to refer disputes to arbitration and the 


arbitration agreement would not hold 


good, (Para 8} 
Anno: AIR Manual (8rd Edn,), Part- 
nership Act, S, 19 N. 11 


(B) Arbitration Act (10 of 1840), S. 34 
— Stay of suit — Existence of dispute es- 
sential, 

To stay a suit, there must be an ex- 
isting dispute between the parties, H 
there was no dispute, there is nothing 
to arbitrate, It is for the applicant to 
plead that there was a dispute and that 
he was ready and willing at all relevant 
times to do all things necessary for the 
proper conduct of arbitration, For pro~ 
per conduct of arbitration he has to al 
Iege the dispute or disputes which ha 
was ready and wliling to refer to arbitra- 
tion. -The suit could not be stayed 
if there was no dispute between the par 
ties, at the commencement of the pres 
ceedings, In the instant case there was 
no allegation in the application as te 
what dispute or difference was existing 


AW/AW/A31/79/JDD/MV5, 
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between the parties which the applicant 
was ready and willing toreferto arbitra- 
tion at the time the suit was filed, “he 
applicant had also not mentioned the dis« 
pute or difference which he was still rea- 
dy and willing to refer to ‘arbitration. In 
the absence of such allegations regard- 
ing the disputes it could not be said ‘that 
the applicant was ever ready and will. 
ing to do everything necessary for the 
proper conduct of arbitration, There- 
fore the suit could mot be stayed. Case 
Law ref, (Para 12) 


Anno: AIR Manual (3rd Edn) Arbi-ra- 
tion Act S. 34 N, 16. 


(©) Arbitration Act (10 of 1940), Sec- 
tion 34 — Taking. steps in proceedings — 
Seeking time to file written statement 
— Time sought by one of the partmers 
on behalf of firm — Amounts to taking 
steps by all partners by virtue of S 19 
of Partnership Act — Suit could not be 
stayed under S, 34, — (Partnership Act 
(1932), S. 49 (2)). ` (Para 14) 


Anno: AIR Manual (8rd Edn.) Arbira- 
tion Act, 5. 34 N, 17; ATR Manual 3rd 
End.) Partnership Act, S. 19 N, f, 
Cases Referred: Chronological Pras 


AIR 1974 Punj & Har 232 13 
(1974) 76 Pun LR 251 13 
(1966) 68 Pun LR D 91 ` 13 


AIR 1952 Punj 63:53 Pun LR 321 43 


S. C, Dhanda, for Plaintiff; Y. K, 
Sabharwal, for Defendants Nos. 1 to 5, 


ORDER:— This is an application umder 
Section 34 of the Arbitration Act for stay 
of suit, Three questions arise in this 
case: 


: 1. Whether a partner of a firm can 
enter into an agreement to submit dis- 
putes to arbitration on behalf of the 
firm without any authority from ocher 
partners ? 


2. Whether in an application umder 
Section 34 of the Arbitration Act, & fs 
necessary to mention the alleged dis- 
putes which the defendant was ready 
and willing to submit to arbitratiom aft 
er time when the proceedings comment- 

? 

3. Whether a partner of the firm is 
deemed to have taken steps in the oro- 
ceedings when a request is made on be« 
half of the firm seeking time to file vrit- 
ten statement? 

2. The plaintiff filed the present suit 
for recovery of Rs. 1,05,462-57 p, on the 
allegations that . defendant No. 1 is a 
partnership firm consisting of its partners 
defendants 2 to 9. that defendant N>, 1 
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entered into a hire-purchase agreement 
dated 17th May, 1965 signed by defen- 
dant -No, 5 only on behalf of the firm 
defendant - No. 1, It is. alleged that the 
defendants failed to pay the instalments 
and therefore the agreement’ was ter- 
minated by a notice dated 31st August, 
1972. The present suit was filed on 25th 
May, 1973 and it came up before tha 
Deputy Registrar on various dates. On 
6th May, 1974, Mr, Y. K. Sabharwal, Ad- 
vocate appeared for defendants 1 and 2 
and the following order: was passed:- 

. Defendants 1 and 2 shall file the 
written statement before that date i.e, 
29th August, 1974”, 

3. On 29th August, 1974, Mr. Bikram 
Singh appeared for coumsel for defen- 
dants 1 and 2 and the Deputy Registrar 
passed the following order, 

aiki Defts, 1 and 2 are granted final 
opportunity to file written statement 
before the said date? Le, 15th October, 
1974. 

4. On 20th November, 1974, Mr, Y, 
K. Sabharwal put in appearance on be- 
half of defendants 1 and 5 and filed an 
application (I, A, 152/75) under Section 
34 of the Arbitration Act on behalf of 
defendant No, 5, alleging as under :— 

“That the claim made by the plain- 
tiff in the present suit is covered by the 
Arbitration Agreement; that the appli- 
cant has always been ready and willing 
to refer the matter to arbitration and 
was, at the time when the present pro- 
ceedings. were commenced and still is 
ready and willing to do all things neces- 
sary to the proper conduct of the arbi- 
tration”, 

5. He prayed that the suit be stayed. 
The arbitration clause in’ the hire-pur- 
chase agreement dated 17th May, 1965 
is as follows: 


. "16. That any dispute or difference 
which may arise- between the parties 
with regard to the constructions, mean- 
ing and effect of this deed or any part 
thereof or any other matter under this 
agreement shall be referred to the ar- 
bitration of two arbitrators one to be 
nominated by each party, and in case of 
difference of opinions between them by 
an umpire selected by them before they 
enter into the reference, Such proceed- 
ings and any - legal proceedings arising 
out of.them shall take place in the town 
where the .owners’ registered office is 
situated, The provisions of Indian Arbi- 
tration Act, 1940 or any statutory modi- 
fication . or - re-enactment thereof -and 
the rules thereunder shall apply.” 


-© ference’. 
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OR}. 
3rd February, 1977, alleging that the de- : 


.6. The plaintiff filed its -- reply 


fendants ‘have taken- steps in the pro- 
ceedings and have not availed of the 
arbitration. clause, that the suit has be- 
come validly instituted against the de- 
fendants that. proceedings cannot be 
stayed at the instance of one of the de- 
fendants particularly when, the other 
defendants have not joined defendant 
No. 5 in the. present application, The 
other allegations in the said application 
are also denied by the plaintiff. Section 
-19 of the Indian Partnership Act, 1932 
is as follows: | 

"19. (1) Subject to the provisions of 
section 22, the act of a partner which is 
done to carry on, in the usual way, busi« 
mess of the kind carried on by the firm 
binds the firm, 

The authority of a partner to bind the 
firm conferred by this section is called 
his “implied authority”. 

(2) In the absence of amy usage or cus- 
tom of trade to the contrary, the impli- 
ed authority of a partner does not em~ 
power him to— | 


- (a) “submit a dispute relating ot the 
business of the firm to arbitrati 
(b) to (B) essees 


7. Under: Section 19 (2) {a) of the 
Indian Partnership Act a parmer has no 
implied authority on behalf of the firm 
to submit dispute relating to the busi- 
ness of the partnership firm to arbitra- 
tion, The argument is that the word 
‘Submit’ in clause (a) of Section 19 (2) of 
the Indian Partnership Act includes 
‘agreement to refer’ besides ‘actual re- 
There cannot be any reference 
to arbitration in the absence of an agree- 
' ment to refer, 


8. The learned counsel for the appli- . 


cant-defendant No: 5 on the other hand 
contends that the word ‘submit’ in Clause 


. 119 (2) (a) does not relate to` ‘agreement 


ito refer’ but only to- ‘actual reference’. 
I do mot agree with this view, With- 
out 
cannot be amy arbitration, In Section 
19 (2) (a) of the Indian “Partnership Act 
the word ‘submit’ therefore also includes 
‘agreement to refer’, When the hire- 


purchase agreement in question was exe. 
cuted all the partners of the firm defen» _ 


idant No. 1 did not agree: to’ refer dis~ 


putes to arbitration, In view of ener : 
’ that - heis: now’ but also that he was at 


19 of: the Indian. Partnership. Act it” 


.. jessential “that all the partners agree: to a 
=  eeedings- ready and -willing~to: do every= 458 
thing “necessary. for. the- proper::conduct’ -- 


irefer“ disputes ‘to arbitration, The. defer- 


idant No, 5 who'alone admittedly. signed : 


any agreement of reference there 


ALR O 


the agreement in question ‘was’ ‘therefore 
not competent to agree to refer the dis- 
putes to the arbitration, The action of 
defendant No, 5 to agree to refer tol 
arbitration. has ‘not’ been ratified either 
expressly or impliedly - at - any  subse- 
quent time. There is. also no allegation 
in the present application under Sec- 
tion 34 of the Arbitration Act that the 
agreement to refer was ever ratified by 
the other partners of the firm, ~- 


9. In the circumstances, it cannot be 
said that the agreement to refer, enter- 
ed into by defedant No. 5 was ever tati- 
fied by the other partners, The firm, 
thus, hever agreed to refer disputes to 
arbitration. The present application there- 
fore has no merit and is, liable to be dis- 
missed on the short ground that all the 
partners of the firm never agreed to 
refer to arbitration and this act of defen- 
dant No. 5 was never ratified by others, 


10. Even if it is assumed that the firm 
agreed to refer disputes to arbitration 
or subsequently ratified such action of 
one partner, the applicant has not com= 
plied with requirements of S. 34 of the 
Arbitration Act which is as under :—. 


“Where any party to an arbitration 
agreement or amy person claiming under 
him commences’ any legal proceedings 
against any other party to the agreement 
or any person claiming under him in res- 
pect of any matter agreed to be refer- 
red, any party to such legal proceedings 
may. at any time before filing a written 
statement or taking any other steps im 
the proceedings, apply to the judicial au- 
thority before which the proceedings are 
pending to stay. the proceeding; and if 
satisfied that there is no sufficient reason 
why the matter should not be referred 
in. accordance with the arbitration agree 
ment and that the applicant was, at the 
time when. the proceedings were com- 
menced, and still remains, ready and 
willing to do all things necessary to the 
proper conduct of the arbitration, such 
authority may make an order eee 
the proceedings.” " 


11. The words “that the policani was 
at the time when the proceedings were 
commenced and still remains ready and. 
willing to do all things necessary to the 


proper conduct. of the: ai capes are 


important, - l 
"12. The applicant R Tar not only >.. 


the timė- of commencement `of the -pro=- 


Aa 
~ 
re pen ao. 
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of arbitration.‘ Ta:stay a suit, there mist’. 


be an existing. dispute between the pac 
ties. 
nothing to arbitrate. It is for the app5- 
cant to plead that there was a dispute 
and that he was ready and willing at cll 


|relevant times to do all things necessaty 


for the proper conduct of arbitraticn, 
For proper conduct of. arbitration he has 
to allege the dispute or disputes which 
he was ready and willing to refer to 
arbitration, The suit cannot be stayed if 
there was no dispute between the per- 
ties, at the commencement of the prO- 
ceedings, . There is no allegation in the 
present application as to what dispute 
or difference was existing between ‘the 
parties which the applicant was realy 
and willing to refer to arbitration at fhe 
time the suit was filed. The applicent 
has also not mentioned the. dispute or 
difference which he is still ready end 
willing to refer to arbitration, In -he 
absence of such allegatioris regarding -he 
disputes it cannot be said that the applix 
cant was ever ready and willing to do 
everything necessary for the proper cm~ 


‘duct of arbitration. The suit, therefcre, 


` Jeannot be stayed. 


13. Mr, Sabharwal, learned coursel 
for the defendants has contended tnat 
the plaintiff has not: taken’ any sach 
objection in his reply.. It is correct vut 
it is for the defendant to comply vith 
. 5. 34 of the Arbitration Act in so far as 
it relates to his readiness and willingress 
to do all things necessary to the prceper 
conduct of the arbitration, before his 
prayer to stay suit can be granted, The 
onus is upon the defendant to allege and 
satisfy that he was entitled to claim stay 
of suit.. Admittedly no disputes ' - kave 
been referred by the applicant in his 
application, and therefore there was no~ 
thing to arbitrate and no question of 
stay of suit. In support of this con-zlu- 
sion of mine, reference may also be made 
to Chiranji Lal v, Tropical Insurance Co, 
Ltd., (1951) 53 Pun LR 321: (AIR 1952 
'Punj 63) - Dwarka Nath Kapur v. 
Rameshwar Nath, (1966) 68 Pun TR (D) 
91; Daman Anand v. Hira Lal. AIR -974 
Punj & Har 232 and Manohar . Lal v. 
Moti Lal, (1974) 76 Pun LR 251... 


14, Lastly:- the hire-purchase. ag-ee 


ment was entered into by the firm ve - 


dant No, 1 through defendant. No, E. 


` ipartner; The ‘firm - is: not -a legal a 
The. 


and: it--acts only - through a partner. 


act: of a partner. is binding .on:the © irm- 


iunless his act: is zobe- of- the-., acts: - méti- 


‘tioned in -Sx 19 (27. of = the:;, Partnership. 


- Lal. Chand .v; Jagdish:Chander _- CEN 


If there was no. dispute, ‘there ïs- 
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Act, On.:6th’ May; 1974, .a request was; - 


‘made-on’.. behalf of. defendant. No.. 1 


through a partner seeking time to file 
written. statement and ‘therefore it‘ was 
an act of all partners including the appli- 
cant. It. amounts to taking steps.in the 
proceedings by the firm ie. by all the 


. partners of the firm, The order dated 6thj . 


May, 1974 implies that there was a 
request for the grant of time for filing 
the written statement. On 29th August, 
1974 final opportunity was granted to 
file written statement, In this order also 
it is implied that there was a request on 
behalf of defendants 1 and 2 seeking fur- 
ther time to file written statement. By 
these orders ‘dated 6th May, 1974 and 
29th August, 1974 it is clear that steps 
have been taken in the proceedings by 
defendant No. 1 ie, by all the partners 
including the applicant and therefore the 
suit cannot be stayed under 5. 34 of the 
Arbitration Act; 


15. It is therefore held that there was 
no agreement óf reference between the 
plaintiff and all the partners of the firm- 
defendant No, 1, that the disputes were 
not mentioned in the application and as 
such the defendants cannot be said to be 
ready and- willing to do all things neces- 
sary to the proper conduct of the arbi- 
tration when the proceedings were com= 
menced anå lastly the firm requested for 
time to file written statement which is 
deemed to be a step taken in the pro- 
ceedings by the applicant, . 


16. The present application under 
S. 34 of the Arbitration Act therefore has 
no merit and is liable to be dismissed, 
The same is hereby dismissed with no 


order as to costs, . 
. Application dismissed, 





ee, 


AIR 1979 DELHI 61 
DALIP K, KAPUR. J. 
- Lal Chand, Plaintiff v. Jagdish Chander 
and. others, Defendants, 
Suit No, 75 of 1976, D/- 18-8-1978. 
Suits Valuation Act (7 of 1887), Sec- 
tions 8 and 9 — Suit for rendition of ac- 


counts — Value of ` suit for court-fee 
tentatively fixed at Rs. 200/- by. plain 


tiff himself — Same. value fixed “for - 
` jurisdiction -also — Suit is not maintain- 


able . in High Court.— S. 24 Civil P. C. 


or S: 5 -(2). of Delhi ‘High Court Act not —- 


applicable.: (Civil P; Cr: & of. pete > 
AW/AW/A20/79/MVI rte Edged 


are 
` i 
t. “i 


$2 Delhi [Prs. 1-4] 


and O, 7, R. 2; Delhi High Court Act 
(26 of 1969), S. 5 (2). 

Where in a suit for rendition of aca 
` counts the plaintiff has elected to fix 
the value for jurisdiction at: Rs, 200/-, 
he is bound to file the suit in a court 
which has jurisdiction to try such a suit, 
The suit in the Migi Coure is not main- 
tainable, (Para 9} 

Though such a suif ald be transfer- 
red to the High Court under its powers 
it could not be filed in the High Court 
as the High Court was not the original 
court and it could be tramsferred only 
if it was filed in the proper court, 

(Para 4) 


Further, the value mentioned in Sec- 
tion 5 (2) of the Delhi Act refers to the 
jurisdictional: value and not to the ten- 
tative amount. which is fixed under 
O. VII R, 2 of the C.P.C, It is true that 
when a suit is brought for mesne profits 
or on unsettled accounts or other debts 
of which the value cannot be determin- 
ed with reasonable diligence, an estimate 
or approximate figure has to be given 
of the amount which may be found due. 
Logically. this figure shall also determine 
the jurisdictional value, But, under Sec- 
tions 8 and 9 of the Suits Valuation Act 
and the Rules framed by the Court, the 
plaintiff has been given the right to fix 
an artificial value for jurisdiction and 
in this case, that value is only Rs, 200/, 
In a suit for accounts, the procedure in 
the first instance is to pass a preliminary 
decree determining the accountability 
and accounting period and it is only at 
the stage of final decree that the real 
amount due is determined. The initial 
jurisdiction is determined by the value 
for jurisdiction specified in the plaint, 

(Para 3) 

Anno, AIR Manual (8rd Edn.), Suits 
Valuation Act S. 8 N. 8 S, 9 N., 1; ATR 
Comm., C. P.C. (9th Edn). S, 24, N. 12; 
0. 7,R.2 N.3, _ 

Cases Referred: Chronological Paras 
(1977) 79 Pun LR (D) 181 6 
ILR (1974) 2 Delhi 491 (FB) 6, 7 

Dina Nath Nijhawan, for Plaintiff; 
R. K. Makhija with Alakh Kumar, for 
Defendants, 

ORDER :— This suit has-been institut- 
ed in this Court and in the written state- 
ment an objecion was taken that this 
Court has no jurisdiction On this plea 
and où the other objection that the suit 
is barred by time, I framed the follow- 
ing issues as preliminary issues and 
directed them to be heard before other 
issues were framed. The issues weres 
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-1 Has this Court jurisdiction to ens 
tertain this suit in view of the pleading 
in the plaint? . 


2. Whether the suit 2s barred by time, 
assuming the allegations in the plain 
to be correct ? 


2. In view of the fact that the first 
issue is so clearly obvious. I do not pro- 
pose to deal with the second issue at all, 
For the purpose of deciding the first is- 
sue, it is only necessary to refer ta 
paragraph 9 of the plaint which reads: 

“9, That the value of the suit for pur~ 
poses of court-fee is tentatively fixed at 
Rs, 200/- and a court-fee of Rs, 20/- is 
paid for the present and the value iot 
the jurisdiction is. the same, However, 
huge amount is due to the plaintiff from 
the defendants, The plaintiff is suing 
for the rendition of accounts which will 
be found due to him on taking unsettl- 
ed accounts between the plaintiff and 
the defendants’. As the value of the 
jurisdiction and the value of the court 
fee is the same, it is clearly obvious that 
the value for jurisdiction has been fix- 
ed at Rs, 200/-, The objection of the de~ 
fendants that if the value for jurisdic 
tion is Rs, 200/~ then this Court has no 
jurisdiction is clearly established, 


3. The learned counsel for the plain« 
tiff, however, is of the firm view, as his 
submission shows, that this Court is tha 
one which has the jurisdiction for seve- 
Tal reasons which he has set out, Firsts . 
ly, he says that being a High Court this 
Court has jurisdiction over all suits how- 
ever small the valuation may be, Se- 
condly. he says that under Section 24 of 
the Civil P, C. any suit of small valua- 
tion can be tried by this Court, Thirdly, 
he says that this practice existed even 
before the Delhi High Court Act was 
passed and it was only for convenienca 
that the cases used to. be tried by Sub- 
ordinate Judges or other courts. Four- 
thly, he submits that he has. fixed in the 
plaint an approximate amount of 
Rs, 95,000/- as being likely to be found 
due on taking accounts and, therefore, 
the amount involved in the suit is with- 
in the jurisdictional minimum fixed by 
law as far as this Court is concerned, 


4. None of these contentions requira 
serious consideration because the law as 
far as the jurisdictional value is con- 
cerned is by now fully established. Tha 
provisions of law appearing in Sections 
8 and 9 of the Suits Valuation Act and 
the rules framed by the High Court gov~ 
erning various types of suits have been 
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the subject.. matter of many decisions. 
The position is that in some suits the 
value for court-fee and the value far 
jurisdiction has to be the same and in 
some other types of suits covered by the 
rules framed by the High Court the 
value for purposes of court fee and the 
value for purposes. of jurisdiction mzy 
be different. It has also been held <n 
several cases that in some circumstances 
even if the party concerned fixes a very 
low value for purpose of jurisdiction the 
Court may reassess that jurisdictional 
value and fix a different value, There 
has been conflict of authority on wh2- 
ther the power of the -plantiff to fix the 
furisdictional value is absolutely in tis 
discretion or may be the subject matter 
of judicial review by the Court trying 
the suit. These conflicts have arisen 
where an objection has been taken that 
the value for jurisdiction has  be2n 
wrongly fixed or the value for court-fee 
has been wrongly fixed, In the present 
case no such objection exists because the 
value for court-fee and the value for 
jurisdiction has been fixed by the plain< 
tiff himself, Having been fixed by tha 
plaintiff he is bound by the same and, 
therefore, the suit has to be instituted 
in the court which -has jurisdiction, 
which will be the court having jurisdic- 
tion to deal with suits of the value of 
Rs, 200/4 ‘The contention. that the suit 


can be filed in the High Court even if 


the value. for jurisdiction is Rs. 203/- 
because of the fact that such a suit Gan 
be transferred to this Court. under its 
powers is fallacious because the High 
Court- is not the original Court as far as 
this type of suit is concerned but fhe 
suit can be transferred if originally in« 
stituted in the proper court, 


5. There is one other point which 
requires consideration, namely, tkat 
under the Delhi High Court Act, 1956, 
it is provided in sub-see, (2) of S, 5 as 
follows: 


“Notwithstanding anything nani 


in any law for the time being in forre, 
the High Court of Delhi shall also heve 
in respect of the said territories ordi- 
nary original civil jurisdiction in every 
suit the value of which exceeds fiity 
thousand rupees,” 


This is the section as amended. The 
value mentioned in this section refers to 
the jurisdictional value and not to the 
tentative amount which is fixed uncer 
O. VII R. 2 of the Civil P. C. It is true 
that when a suit is brought for mesne 
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profits or on un-settled accounts or other 
debts of which the value cannot be de- 
termined with -reasonable diligence, ‘an 
estimate or approximate figure has to be 
given of the amount which may be found 
due. Logically, this figure shall- also 
determine the jurisdictional value. But, 
under Ss. 8 and 9 of the Suits Valuation 
Act and the Rules framed by the 
Court, the plaintiff has been given’ the 
right to fix an artificial value for juris- 
diction and in this case, 
only Rs, 200/-. In a suit for accounts, the 
procedure in the first instance is to vass 
a preliminary decree determining the 
accountability and accounting period and 
it is only at the stage of final desrea 
that the real amount due is determined, 
The initial jurisdiction is determined by 
the value for jurisdiction specified'in the 
plaint. All these points are so well-set~ 
tled that they are almost matters of 
practice. 


6. The learned counsel for the plain- 
tiff has relied upon a judgment of this 
Court (Joshi, J.) reported as (1977) 79 Pun 
LR (D) 181, Manohar Lal Gupta v, State 
In that case the suit was 
similar as it was for accounts based on 
an alleged infringement of copyright, 
One of the issues raised im the suit was 
whether the Court had no jurisdiction to 
try the suit, On the facts the point arose 
in the following way. The suit for the 
relief of accounts had been valued at 
Rs. 1,000/- for purpose of court-fee and 
Rs, 55,000/- for the purpose of jurisdic- 
tion, This the plaintiff was entitled to do 
because of the rules framed by the High 
Court, Thus the suit was properly filed 
in the High Court. It was contended 
before the Court that the value for juris- 
diction and the value for court-fee hed 
to be the same. The learned Judge refer- 
red to a Full Bench decision of this 
Court reported as Smt. Sheila Devi v. 
Kishan Lal Kalra, ILR (1974) 2 Delhi 
491 wherein it was held that it was open 
to the plaintiff to fix any jurisdictional 
value he thought fit im cases arising 
under S, 7 (iv) which includes a suit for 
accounts, Thus this objection of the 
defendant in that case was decided 


against: him. 


7. The objection was itea before 
Joshi, J.,.in two ways. Firstly, it was con 
tended that if the value for jurisdiction 
was Rs, 55,000/~ then the value for 
court-fee should be the same and the 
court-fee should be paid on the sum: of 
Rs, 55,000/-, This was rejected on the 
ground that the two values ‘could. be 


that value is ` 


64. Delhi’. Pearl Hosiery. Milis, Ludhiana v. Union of India `e > > 
'rüfferent. Then it. was. contended: that -H 


fhe. value for. court-fee was. Rs. -1,000/- 
then under S. 8 of the: Suits:. Valuation 
Act the value for jurisdiction should’ -be 
the same-and the High Court did not 
have jurisdiction, But for the same rea- 
. son, namely, that the plaintiff can have 
a different value for jurisdiction 
wishes; this plea was also rejected, “In 
the Full -Bench judgment - mentioned 
. above, in Sheila Devi’s case this Court 
has taken the view that the jurisdictional 


value fixed. by. the plaintiff cannot be- 


altered by the Court om its own. initia- 
tive. i 

-8, The learned counsel for the plain- 
tiff however, has contended before me 
that these judgments show that the two 
values may be different and, therefore, 
the value for jurisdiction in this case 
should be taken to be Rs. 95,000/-. Un- 
fortunately, this cannot be done without 
amendment of the plaint and that amend- 
ment can only be granted by a Court 
which initially has jurisdiction to try the 
suit. If the plaintiff wants to raise such 
a plea he can apply to the Court which 
primarily has the jurisdiction. 


9. Though I have discussed this point 
at some length, actually the point arising 
in this case is a very simple one, The 
plaintiff has elected to fix the value for 
jurisdiction at Rs, 200/~ and he is bound 
to file the suit in a Court which has 
jurisdiction to try such a suit, This being 
so, the plaint has to be returmed under 
O. VII, R. 10 of the Civil P, C, The 
plaintiff will pay the costs of the defend- 
ants in this Court, ` R 

Order accordingly. 
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DALIP K. KAPUR, J. 

M/s. Pearl Hosiery Mills, Ludhiana, 
Plaintiff v, Union of India and another, 
Defendants. 

Suit No, 655 of 1976, D/- 11-8-1978. 

Arbitration Act (10 of 1940), S. 34 — 
Application under — Contents of — It 
must specify the dispute and that it is 
referable to arbitration. 


A suit was filed for the recovery of 
price of the goods supplied. The defen- 


dant applied under S, 34 for a stay of the . 


suit, The application stated only that 
‘there was an arbitration clause and the 
tt tt A LSA OT 


AW/AW/A39/79/IR/WNG <> 


` 


if he 


of the dispute or . difference, 


- 1973 Delhi LT 37 
`- 41966) 68 Pun LR (D) 91 


matter ‘had’ to‘be“referred to” an ‘arbi- `’ 
trator; eee Toan E E a 
“Held that in an` application ` under. 
S: 34, the Court has naturally to see 
what is the dispute and what is the 
difference and then look at the arbitra- 


‘tion clause to find out if it falls ‘within 


its scope, Therefore, the Court has neces- 
sarily to look both at the arbitration 
clause as well as the particular dispute 
or difference which is specified in- the 
application under S, 34. Normally; when 
the case is very obvious, the dispute or 
difference is also obvious and there is no 
difficulty in such cases, Whenever there 
is a conflict regarding the very existence 
then the 
objector filing the said application has 
to specify what is the dispute and what 
is the difference and what is the arbi- 


tration clause, In this particular applica- 


tion meither the dispute or difference nor 
indeed the reason for the matter being 
referred to arbitration is set out in the 
application for stay. 1973 Delhi LT 37 
and AIR 1974 Punj & Har 232 and AIR 
1967 SC 688, Ref. (Para 5) 


The mere statement by the counsel for 
the applicant that the amount of the 
price is mot due is not sufficient to grant 
stay. In the absence of particulars and 
specifications, the Court is unable to find 
out if the matter falls within the arbi- 
tration clause and has necessarily to 
reject the application for stay, 

vg (Para 6) 

It may be going too far to hold that 
if the difference or dispute is not speci- 
fied in the application under S., 34: then 
the application should be rejected in 
limine, The Court cam in its discretion 
allow the applicant to specify the matter 
to be referred to arbitration even if not 
initially clearly stated in. the application 
for stay. (1966) 68 Pun LR (D) 91, Dist. 

' (Para 8) 


. A dispute means that one party has a 
claim and the other party says for some 
specific reasons that this is mot a correct 
claim. If goods have been delivered and 
price not paid, this is not a dispute, It is 
a mere non-performance of a_ specific 
term or condition of a contract, 
(Para 3) 
Anno: AIR Manual (3rd Edn.), Arb. 


‘Act, S. 34, Notes 3 and 8... 


Cases Referred: Chronological Paras 
AIR 1974 Punj & Har 232 . 


AIR 1967 SC 688 


@ 1-1-4 


CALR 
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- P, N; Gupta, for. Plaintiff; Miss Avnish 
Mahajan, for Defendants, Eh d 
ORDER: — This is an application foc 
stay under S. 34-of the Arbitration Act 
moved in respect of a suit filed by th 
plaintiff for the recovery of some amount 
(over Rs. 1} lacs) said to be due as a 
result of a contract for the supply cf 
4,000 jerseys. The plaint states that the 
goods were supplied and were passed by 
the Imspector and then payments were 
not made. The plaintiff also claims some 
interest under S, 61 of the Sale. of Goocs 
Act. The suit is, therefore, a suit for the 
recovery of price of goods supplied, The 
application under S. 34 is to the effect 
that there is an arbitration clause and 
the matter has to go to the arbitrator. 


2. The subject-matter of this appl- 
cation, mamely, that there is an arbitre- 
tion clause and the matter should te 
referred to arbitration is the subjec~ 
matter of many reported cases. In spite 
of those cases which have fully clarified 
the whole legal position, there seems 4o 
be some misapprehension or misconcep- 
tion regarding the scope of 5. 34 of tke 
Arbitration Act which results in appl- 
cations of the present type being moved 
on the assumption that because there :s 
an arbitration clause hence all claims 
have necessarily to be referred to an 
arbitrator and a suit based on such a 
claim should be stayed. I must say that 
the argument that such a matter should 
be referred to arbitration has points im 
its favour and also points against it, As 
far as the points in favour of the matter 
being referred to arbitration are cor- 
cerned it is useful to say that if a simple 


claim for price could be referred direc- 


ly to an arbitrator, it might avoid cons- 
derable expense to the parties. Howeve:, 
if the dispute is such that it cannot pre- 
perly be referred to arbitration, then 
there is no choice for the parties but to 
institute a civil suit in spite of the add:- 
tional expenses involved, 


3. Coming to the legal question and 
the nature of the misconception which 
seems to lead to the filing of such appt- 
cations for stay, I think, it is useful to 
mention that an arbitration clause, even 
though it may be worded in the widest 
possible language, only allows differences 
and -disputes relating to or arising out cf 
or in connection with a contract to. be 
referred to an arbitrator. It may well be 
said that the non-payment of the price 
of goods supplied is also a dispute cr 
difference which should lead the matter 
to be referred to arbitration. However, 
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the word ‘Difference’ or word ‘Dispute’ 
is not to be understood in-this way when 
applying the law of arbitration, A dis- 
pute means that one party has a cleim 
and the other party says for some speci- 
fic reasons that this is not a correct 
claim, This is a dispute, A dispute of this 
type requires that there should be a 
statement or proposition made by one side 
and there should be denial or refutation 
of that proposition by the other side. 
Then only can there be a dispute, Under 
a contract for the supply of goods, zhe 
payment of price and the delivery of 
goods are concurrent conditions. This is 
the definition of a sale under the Sale of 
Goods Act. If goods have been delivered 
and price mot paid, this is not a dispute 
within the meaning I have just ascribed 
to the word 'Dispute’, A mere failure 
to pay the price is not a disute, It is 
a mere non-performance of a _ specific 
term or condition of a contract. A cis- 
pute regarding the price could arise if, 
e.g., the purchaser says that goods are 
not of the proper quality and he refuses 
to pay the price, or he might say tnat 
goods have beem delivered late, so, he 
would pay less price or he would hold 
up part of the price, or he might say 
“You have delivered the goods late, I 
have suffered loss, I would reduce ihe 
price by the amount of loss.” If the pur- 
chaser makes any of these claims or 
similar claims then there is a- dispute. 
If no such position is taken, then there 
is no dispute, 


4. Now turning to the word ‘Difier- 
ence’ this also has a similar meaning to 
the word ‘Dispute’, A difference may be. 
for instance, regarding the meaning cf a 
particular term in the contract. It may 
be that one party feels that he has per- 
formed the contract but the other perty 
says that the real meaning of the œw- 
tract is something else and what has b2en 
done is not a true performance of the 
contract, This then would bea difer- 
ence. It is really not necessary to specify 
what is a difference and what is 
a dispute other than to say that 
it is much easier to understand what 
is not a dispute and what is noi a 
difference, When’ a party says I have 
supplied the goods you pay me the prize 
and the other side does not pay the price, ` 
this is not a dispute and not a differemce, 
This is one way of looking at the apoli- . 
cation now before me. | 

3. There is also another point of view. - 
The application under S. 34 has merely 
Stated that there ` are disputes which 
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should be referred to arbitration, No 
particulars of those disputes have been 
given. In order that there should ,be a 
dispute or a difference there must be 
some pre-existing facts : which would 
show that there was a dispute and there 
was difference and there was a move to 
refer the matter to arbitration, The ter- 
minology of S, 34 of the Act is restrict- 
ed to cases where a person commences 
- legal proceedings against any other party 
“in respect of any matter agreed to be 
referred,” Therefore, the vital question 
to be seen is what is the matter which 
has been agreed to be referred, In order 
to see what is the matter agreed to be 
so referred one has to look at the arbi- 
tration clause. The usual language of 
such arbitration clauses is that disputes 
or difference relating to or arising out of 
er in connection with the comtract or in 
relation to any matter connected there- 
with shall be referred to arbitration, The 
normal terms of an arbitration clause 
requires that there should be dispute or 
difference. Now how is the Court to deal 
with an application of this type when 
it comes for decision?’ The Court has 
naturally to see what -is the dispute and 
what is the difference and then look at 
the arbitration clause to find outifit falls 
within its scope. Therefore, the Court 
has necessarily to look both at the arbi- 


tration clause as well as the particular. 


dispute or difference which is specified 
in the application under S, 34. Normally. 
when the case is very obvious, the dis- 
pute or difference is also obvious and 
there is no difficulty in such cases. 
Whenever there is a conflict regarding’ 
the very existence of the dispute or dif- 
ference, then the ‘objector filing the said 
application has to specify what is the 
dispute and what is the difference and 
what is the arbitration clause. In this 
particular application neither the dispute 
or difference nor indeed the reason for 
the matter being referred to arbitration 
is set out in the application for stay. 


6.. Learned counsel for the applicant 
states that the matter should be, stayed 
because the amount is not due, Still, the 
mere statement that it is not due is not 
sufficient. The question that requires con- 
- sideration is why it is not due? The 
difference or dispute between the parties 
would arise out of the reasons for non- 
payment. If that difference which has 
arisen for non-payment is referable to 
arbitration only then the matter can be 
said to fall within the arbitration clause 
and then the Court will have to consider 
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whether it is.a suitable case for stay, In 
the absence of particulars. and in the 
absence of specifications, the Court is 
unable to find out if the matter falls 
within the arbitration clause and has 
necessarily to reject the application for: 
stay. 


7, In dealing with the matter I have 
had the advantage of considering several 
reported judgments such as the judg- 
ment of this Court in National Research 
Development Corporation of India- v. 
Bhupal Mining Works ete, 1973 
Delhi LT 37 and the judgment 
of Punjab & Haryana High ‘Court in 
Daman Anand v, Hira Lal, AIR 1974 
Punj & Har 232 and the judgments men- 
tioned therein as well as the judgment of 
the Supreme Court in Union of India v. 
Birla Cotton Spinning and Weaving Mills 
Ltd., AIR 1967 SC 688, 

8. In the judgments mentioned ear- 
lier, ie., Punjab and Delhi judgments, 
reference has been made to the necessity 
for stating the exact difference and 
exact dispute in the application itself and 
in fact reference has been made to the 
judgment of Grover, J, in Dwarka Nath 
Kapur v, Rameshwar Neth, (1966) 68 
Pun LR (D) 91 where it was held that if 
the difference or dispute is not specified 
in the application under S, 34 then the 
application should be rejected in limine, 
I donot go so far. I feel the’ Court 
can in its discretion allow the applicant 
to specify the matter to be referred ta 
arbitration even if not initially. clearly 
stated in the application for stay, How- 
ever, the party applying for stay should 
ordinarily be able to state in the appli- 
cation for stay the exact reasons why 
stay of the suit is prayed’ for, I am hence 
prepared to agree to the view that the 
difference or dispute should be. quite 
obvious to the Court when deciding the 
question of stay, and when it is not 
obvious that there is such a dispute or 
difference, or where such dispute or dif- 
ference does not fall within the scope of 
the arbitration clause then the stay has 
to be refused, 


§. With regard to the question whe- 
ther a dispute of this type, ie.. non-pay- 
ment of price of goods is a referable dis- 
pute, the judgment of Shah, J.. as he 
then was in the Supreme Court in the 
case just cited above is very plain and 
states that the non-payment of price is 


“not a dispute under or arising out of @ 


contract, As I have said a dispute of 
difference requires the statement of a 
proposition and a denial thereof by the 
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other. side, As the existence of such a 
dispute or difference is not alleged or 
proved or even. pointed out from any 
documentary material .or contemporary 
dealings between the parties, I come.to 
the conclusion that this suit cannot be 
stayed and I accordingly reject the appli- 
eation for stay with costs, l 

10. The Suit No. 655/76 may now. be 
listed before the Deputy Registrar fer 
receiving the written statement, Time 
for filing the same is extended to 15th 
September, 1978 which is also the date 
on which the matter will be listed. 


Application dismissed, 
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PRAKASH NARAIN, J, - 

Smt, Akhtar Begum, Petitioner v, 
Jamshed Munir, Respondent, — 
Civil Revn. No, 99 of 1978, D/- 5-4- 
11978, i 

Civil P, C. (5 of 1908), S. 115 — Exer- 
cise of jurisdiction illegally or with 
material irregularity — Order dismissing 
application under S, 12, Guardians and 
Wards Act for temporary custody cf 
child —- Interference by High Court 
under S, 115, (Guardians and Wards Act 
(1890), S. 12). 


One has to keep in mind the distinc- 
tion between a case in which the Court 
decides a question of fact or law per- 
taining to jurisdiction and a case in 
which it decides a question within. its 
jurisdiction; or where the relevant law 
has not been applied; or the error of law 
vitally affected the determination of th 
issue in a proceeding. It is this test 
which ome has to apply in order to find 
out whether the order under S. 12 o€ 
the Guardians and Wards Act, 1890, is or 
is not revisable under S, 115, C. P. ©. 

: (Para 23 

The petitioner (mother) moved a peti- 
tion firstly under S. 25 of the Act foz 
custody. of her minor daughter and them 
filed an application under S, 12 of tbe 
Act for temporary. custody by invoking 
personal law of the parties. The peti- 
tioner and the respondent (her husband} 
wėre Sunni Muslims governed by the 
Hanafi Law of Sunni Muslims, The S, 12 
application was dismissed by the triad 
Court which was more influenced by the 
general principles of law of guardianship 
and lost sight of the personal law of the 
parties, © i 
IV/AW/E203/18/MBR/RSK . 


‘diction illegally, 
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Held that the personal law of the par- 
ties enjoining custody of a minor girl 


. being given-to the mother till the minor 


attains the age of puberty is a vital fac- 
tor in determining even the question of 
temporary custody by virtue of the 
mandate of S. 6 of the Act, The Court 
below has mot kept this aspect in view, 
That would bring the impugned order 
within the mischief of exercising juris- 
“that is, in breach of 
some provision of law.” AIR 1972 SC 
2379, Foll (Paras 15, 27) 
The order was liable to be interfered 
with for one more reason ie. in consider- 
ing the welfare of the minor a very 
salient feature, mamely, the love and 
attention which a little girl would receive 
from her mother, was not given due im~ 
portance, ` j (Para 28) 
Anno: AIR Comm., C. P. C. (9th Edn), 
S. 115, N, 12; AIR Manual (3rd Edn.) 
Guardians and Wards Act, S. 12, N. 1. 
Cases Referred: Chronological Paras 
AIR 1976 SC 2621 l 22 
(1974) Civil Rew. No,. 94 of 1974, 
D/- 27-9-1974 (Delhi) 23 


AIR 1972. SC 2379 17, 23, 27 
ILR (1972) 2 Delhi 73 . 15 
AIR 1971 SC 2324 21 
AIR 1966 SC 153 20 


(1969) 2 AC 147 : (1969) 1 AIl ER 208, 
Anisminic Ltd, v. Foreign Compensa- 
. tion Commission 18 
AIR 1966 Madh Pra 221 10 
AIR 1964 SC 1336 > 19, 20 
AIR 1949 PC 156 : 76 Ind App 67 17 
AIR 1941 Bom 344 10 
AIR 1917 PC 71 : 44 Ind App 261 17 
(1884) 11 Ind App 237:ILR 11 Cal 6 
(PC) LT 
Daniel Latiff . with B. T. Singh, for 


_ Petitioner; R, P. Bansal, for Respondent. 


ORDER: — This revision petition is 
directed against an order dated Jan. 21, 
1978 passed by Shri S, P. Singh Chau- 
dhary, Guardian Judge, Delhi. dismis- 
sing the petitioner's’. application under 
ee of the Guardians and Wards Act, 
. 2. The petitioner and the respondent 
are Sunni. Muslims governed by the 
Hanafi Law of Sunni Muslims, They. were 
married at Delhi (claimed by the peti- 
tioner as her home town) in June, 1954 
according to the rites of their personal 
law, After marriage the parties resided 
at Aligarh, Two children were born out 
of the wedlock, a son, named Jahangir, 
mow aged about 12 years and a daughter, 


- named Farah, now aged about 6, 7/8 yrs, 


Certain differences are said to have 
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arisen between the petitioner and - the 
respondent with the result that the peti- 
tioner came away to 
- Subsequently, Farah also came to stay 
with her at Delhi, In March/April, 1977, 
it is said, the petitioner. received- letters 
and representations from her son, Jahan- 
gir, and others which forced her to send 
Farah to Aligarh where the respondent 
is staying, The respondent divorced the 
petitioner by a letter dated Oct, 30, 1977, 
The petitioner claimed the custody ‘of her 
daughter Farah but it. was denied to her 
by the respondent, This led to her filing 
a petition under S, 25 of the Guardians 
and Wards Act, hereinafter referred to 
as the Act, in the Court at Delhi, That 
petition has been registered as Guardian- 
ship case No, 34 of 1977, The petitioner 
also filed an application under S, 12 of 
the Act, Both these have been opposed 
by the respondent, By ‘the impugned 
- order the petitioner’s application under 
S. 12 of the Act has been disposed of. 


It has been dismissed except for a direc~. 


tion that the respondent is to produce the 
minor Farah in Court on every ist Friday 
of the month, if it be not a holiday, for 
an interview with her mother, the peti- 
tioner, ‘between the hours of 2.30 P.M. 
and 3.30 P.M, ‘The petitioner assails the 
said order, 


3. The question that arises for consi- 
deration in the present case is whether 
the High Court can interfere with the 
impugned order under S, 115 of the Code 
of Civil Procedure. There is nothing spe- 
cific in the Act, one way or the other, 
making the provisions of the Civil P, C. 
applicable or stating that the same would 
not be applicable to proceedings under 
the Act, Certain orders have been made 
appealable to the High Court by S. 47 of 
the Act, Therefore, the Court which 
passed the impugned order is subject to 
the appellate control of the High Court. 
In that view of the matter even if a 
revision strictly speaking does not lie 
under S, 115 of the Code. this Court could 
exercise supervisory jurisdicton under 
Art, 227 of the Constitution of India. 
This point as such was not raised by ei- 
ther party and so, it is mot necessary to 
decide it, Whether it be under S, 115 of 
-the Code or Art, 227 of the Constitution 


if the impugned order can be interfered © 


with in law, this Court would have the 


c jurisdiction to do so. Before me the case . 


was argued as if S. 115 of the Code was 
‘applicable, All that. was. said was 
‘that the: 
terfere with the impugned: order keeping 


Delhi in 1976, . 


pute that the impugned ` 


High Court’ should: not im- - 


ALR, 
in view the law. with regard to interfer 
ence in revision under.S, 115 of the Code, 

4, Section 115 of the Code as amend- 
ed by the Civil P, C, (Amendment) Act, 
1976, reads: as under : :— > 

"115. (1) The High Court may call for 
the record of any case which has been 
decided by any Court subordinate to 
such High Court and in which no appeal 
lies thereto, and, if such subordinata 
Court appears — 


(a) to have exercised a jurisdiction not 
vested in it by law, or i 

(b) to have failed to exercise a juris= 
diction so vested, or. 

(c) to have acted in the exercise of its 
jurisdiction illegally or with material 
irregularity, the High Court may make 
such order in the case as it thinks fit: 


Provided that the High Court shall not 
under this section, vary or reverse any 
order made, or any other order deciding 
an issue, in the course, of a suit or other 
proceeding, except where — 

(a) the order, if it had been made in 
favour of the party applying for revision, 
would have finally disposed of the suit 
or other proceeding, or 

(b) the order, if allowed to stand, 
would occasion a failure of justice or 
cause irreparable injury to the party 
against whom it was made. 


` 2) The High Court shall not, under 
this section, vary or-reverse any decree 
or order against which an appeal lies ei- 
ther to the High Court or to any Court 
subordinate thereto. 


Explanation : In this section, the ex- 

pression “any case which has been decid« 
ed” includes any order made, or any 
order deciding an issue, in the course of 
a suit or other proceeding.” 
Two points arise for consideration, First, 
whether the impugned order could -be 
interfered with as being violative of 
els. (a), (b) or (c) of sub-s. (1) of S, 115, 
Secondly, whether the impugned order is 
an order deciding an issue in- the coursa 
of a‘suit or other proceeding which 
finally disposes of the suit or the other 
proceeding or if the impugned order is 
allowed to stand it would occasion a 
failure of justice or cause irreparable 
injury to the petitioner. There. is no dis 
order is noi 
BEDE under S, 47 of the Act, 

5. Now the. impugned order has been 
paced on an application moved by the 
petitioner under S, 12 of the Act. The 


‘relevant -part of = aa reads as 


under :—- .. a 


1979 - 


“12 (1) The Court may direct that the 
person -if any,. having -the custody of the 
minor shall produce. him or cause him te 
be produced at such place and time and 
before such person as it appoints, and 
may make such order for the temporary 
custody and protection of the person o? 
property of the minor as it thinks pro- 
per.’ 

The trial Court has dismissed the appli- 
cation by treating it as one for “interim 
custody” pending the decision of tha 
petition under S. 25 of the Act, Its ap- 
proach has been that the most impor~ 
tant consideration in deciding the appli- 
cation was: to keep in view the welfare 


of the minor. It was also conscious of the- 


fact that, perhaps, it had no jurisdiction 
to entertain the application, 


6. In considering the welfare of the 
minor, the trial Court was swayed ky 
four considerations, viz., (a) the educe- 
tion that Farah is receiving in-~a school 
at Aligarh and its being disrupted if.ske 
was given in the custody of the peti- 
tioner, (b) the respondent being the 
natural guardian of the minor, (c) the 
financial and social status of the respom~< 
dent, and (d) desirability of Farah staw- 
ing with her father, the respondent, ard 
her brother, Jahangir, at Aligarh, I mzy 
mention that apart from just noticing the 
contention made on behalf of the peti- 
tioner that under he Hanafi Law of Sunni 
Muslims, the mother is entitled to the 
custody of the minor child, there is no 
detailed discussion by the trial Court cam 
this aspect, 


7. Before I proceed to dilate on the 
scope of S. 115 of the Code I may notice 
‘some of the relevant provisions of the 
Act, Section 6 lays down that in the 
case of a minor nothing im this Act 
should. be construed to take away 21 
-derogate from amy power to appoint a 
guardian of his person or property, 3 
both, which is valid by the law to which 
the minor is subject. This would mean 
that the personal law applicable to the 
Hanafi Sunni Muslims would be attract- 
.ed in consideration of the respective 
rights and claims of the parties, 


8. Section 7 of the Act- empowers the 
Court to appoint, a guardian of the per- 
‘gon or property, or both, of a minor or 
make a declaration regarding a person 
‘that he/she is, the guardian of the persan 
“or property, or both, of a minor; S. 8 
sets out the persons who: are entitled to 
“apply for an order under S, 7 of the Azt. 
Section 9 of the Act- reads as under:— `.. 
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“9, Court having Eeo to enter- 
tain application :— 

. (1) If the application is with respect 
to -the guardianship of the person of the 
minor it shall be. made to the District 
Court having jurisdiction in the place 
where the minor ordinarily resides, 

(2} If the. application is with respect 
to the guardianship of the property of 
minor, it may be made either to the Dis- 
trict Court having jurisdiction in the 
place where the minor ordinarily resides 
or to a District Court having jurisdiction 
in a place where he has property. ' 

(3) If an application with respect to 
the guardianship of the property of a 
minor is made to a District Court other 
than that having jurisdiction in the place 
where the minor ordinarily resides, the 
Court may return the application if in 
its opinion the application would be dis- 
posed of more justly or conveniently by 
any other District Court having jurisdic- 
tion.” 


9. Section 10 lays down what should 
be the contents of an application under 
S. 7 of the Act. Section 11 provides for 
the procedure to be followed by the 
Court on the admission of an application, 
I have already.read S, 12 earlier. Sec- 
tion 13 provides that Court may hear 
evidence adduced in support of the appli- 
cation moved to it. Section 17 lays down 
that in appointing or declaring the guar- 
dian of a minor the Court shall, subject 
to the provisions of this Section, be guid- 
ed by what, consistently with the law 
to which the minor is subject. appears in 
the circumstances to be for the welfare 
of the minor, In considering the welfare 
of the minor, his or her age, sex, reli- 
gion, the capacity and character of the 
proposed guardian. nearness of kin to the 
minor, wishes if any, of a deceased 
parent, etc, have to be kept in view, 
Section 25 falls in Chap. III of the Act 
which set out the duties, rights and lia- 
bilities of a guardian, It deals with the 
title of a guardian to the aii of his 
or her ward, 


10. Thus we see ‘that a guardian is 


. appointed by a petition under S. 7 of the 
- Act. Prima facie, when a person wants 


to be appointed or declared as a guardian 
of the person or property or both of a 
minor he has to apply under S, 7 of the 
Act, A natural guardian is not required 
to move’ a petition under S..7 to have 
himself ‘appointed as such but if his 


: right as a guardian is questioned he may 


get a declaration of his ‘being: the legal 


‘guardian..of:a minor’s person‘ or property - 
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or both, Section 25 of the Act operates 
in an entirely different field, This enables 
a guardian to move the Court, inter alia, 
to get custody of a minor’s person, This 
provision may also be availed of by a 
person to get custody of a mimor if in 
law that person is entitled to claim cus- 
tody and the minor has. been removed 
from lawful custody. At this stage it is 
neither necessary nor proper for me to 
comment upon whether the petitioner 
could or could not prefer the petition 
under S, 25 of the Act, She has alleged 
that Farah was removed ,from her cus~ 
tody, The guardian Court is still to deal 
with her contentions, Section 12 of the 
Act operates in yet another. field, This 
provision enables the Court to direct 
' production of a minor and pending deci- 
sion of a petition under S, 7 or S. 25 pass 
_ orders in the nature of interim orders 
giving temporary custody of the minor 
to anyone the Court thinks fit, Removal 
of a minor as contemplated by S,.25 may 
' mean not only from actual but also from 
judicial or legal custody including refusal 
by an unauthorised person to deliver 
back the minor,. as -observed in Geeta v. 
Ratan -Dhuraji, AIR 1966 Madh Pra 221; 
or it may mean from actual custody .and 
not constructive custody as held by ‘the 
Bombay High Court in Shivawwa v. 
Chenbasappagewda, AIR 1941 Bom -344. 
At this stage it would be inexpedient to 
determine that aspect, We are only con- 
cerned with temporary custody once the 
production of the minor has been ensur- 
ed by invoking S, 12 of the Act. . 


11. The petitioner claims rot only 
custody of her minor daughter under 
5. 25 of the Act but also temporary cus- 
tody by invoking the personal law of the 
parties. ` ae 


12. - According to the personal law of 
' the parties where the husband and wife 
are residing is the proper place of 
Hizanut while the marriage subsists, This 
means that the husband cannot leave the 
city where they are residing and take 
the child with him out of the custody. of 
the woman to whom it properly belongs, 


until the child is independent of her 


care; and if the wife should desire to 
leave the city he can prevent her, whe- 
ther she has the child with her or not. 
(See Digest of Mohummadan Law by 
Noil B. E, Baillie). According to Baillie if 
a separation takes place between a hus- 
band and -wife and her iddut has expired. 
she may take the child with her to her 
own city, if the marriage.took place there, 


‘daughter till she attains the 


ALR. 


But she cannot do so if. the marriage did 
not take place in her own city, unless 
the city be so near the place of separa- 
tion that if the husband should leave the 
latter in the morning to visit the child. 
he can return to his own house before 
night, Nor can she go to any other city 
than her own or that in which the con- 
tract of marriage took place on any. 
other conditions, 


13. According to the Hedaya (Com- 
mentary by Charles Hamilton) if a sepa- 
ration takes place between a husband and 
wife, who are possessed of an infant 
child, the right of nursing and keeping 
it rests, with the mother, because it is 
recorded that a. woman once applied to 
the Prophet, saying: “O Prophet of God: 
this is my son, the fruit of my womb, 


cherished in-my bosom and -suckled at 


may ‘breast, and his father is desirous of 
taking him away from me into his own 
care;” — to which the Prophet replied: 
“thou hast a right in the child prior to 
that of thy husband, so Jong as thou dost 
not marry with a stranger.” It is also 
recorded in the sacred writings of the 
Muslims that “the spittle of the mother 
is better for thy child than honey. 
O Omar’ !” This is said to have been ads 
dressed by Siddeek to Omar on the occa- 
sion when: Omar and his wife had sepa- 
rated and dispute arose as to the custody 
of the child, According to Muslim Law 
the father is the guardian of his children 
irrespective of sex but the mother is 
entitled to the custody of her son till the 
age of about 7 years and of an. infant 
age of 
puberty, The Muslim Law makes a dis- 
tinction between guardianship and cus- 
tody of imfants and those children who 
can be said to be free of the mother’s 
care, The responsibility for maintenance 
is on the father irrespective of who has 
the custody; for it is said in Hedaya that 
“the Nifka or subsistence of the child is 
incumbent upon the father.” If the mo- 
ther refuses to keep the child there is no 
constraint upon her that she must have 
the custody. In such a case. the Muslim 
Law provides that after the mother an 
infant should be given into the custody 
of mother’s mother, how high so ever, 
and.so on so forth, The father’s right to 
the custody of an infant is subject to — 
(a) the mother not being held entitled 
to custody owing to some disqualifica- 
tion; and (b) welfare of the child, Cus- 
tody of an infant child is. called Hizanit, 


literally meaning the care of infant child. 


1979 
To quote from Hedaya :— 


“The right of Hizanit, with respect to 
a male child, appertains to the mother, 
grandmother, or so forth, until he be- 
come independent .of it ‘himself, that :s 
to say, become capable of shifting, eatinz, 
drinking, and performing the other natu- 


ral functions without  assistanc3; 
after which the charge devolves 
upon the father, or next  pate>- 


nal relation entitled to the office of 
guardian, because, when thus far advan«- 
ed, it then becomes necessary to atterd 
‘to his education in all branches of usefal 
and ornamental science, and to imitiace 
him into a knowledge of men and mam- 
ners, to effect which the father or pate-- 
nal relations are best qualified (Kasaf 
Says that the Hizanit. with respect to a 
body, ceases at the end of seven years, 
as in general a child at that age is capa- 
ble of performing all the necessary offi- 
ces for himself, without assistance), — 
But the right of Hizanit with respect =o 
a girl appertains to the mother, grand- 
mother, and so forth, until the first ap- 
pearance of the menstrual discharge 
(that is to say, until she attains the age 
of puberty). because a girl has occa- 
sion to learn such manners and accom- 
plishments as are proper to women. -0 
the teaching of which the female rela- 
tions are most competent; but after that 
period the charge of her properly belongs 
to the father, because a girl after matu- 
rity, requires some person to superim- 
tend her conduct, and .to this the 
father is most completely qualified, it 
is recorded from Mohammed that the 
care of a female child devolves upm 
the father as soon as she begins to feal 
the carnal appetite, as she then requires 
a superintendence over her conduct; ard 
it is universally admitted that the right 
of Hizanit of ‘girls is restricted to that 
period, with respect to all the female re- 
lations except the mother and grand- 
mother”, 


l 14. Hedaya also agrees with Baillie 
that if a divorced woman be desirous of 


w 


removing with her child out of the city,- 


she is, not at liberty to do it; but yet if 
she remove with her child out of a city, 
and go to her native place, where tke 
contract of her marriage was executed, 
in that case her removal is lawful, b>- 
cause the father is considered as having 
also undertaken to reside in that place, 
both in the eye. of the law, and accord- 
ing to common usage. Quoting the Pr- 
phet, it is laid down: Whoever marries a 
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woman of any city is. thereby rendered 
a Denizen of that city, 

-~ 15. The above principles of the per- 
sonal law of the parties hereto have 
been noticed with approval by a Divi- 
sion Bench of this Court in Mrs, Shama 
Beg v. Khawaja Mohiuddin Ahmed, ILR 
(1972) 2 Delhi 73, and have to be kept 
in view in deciding even an applica- 


tion under Section 12 of the Act by vir~). 


tue of the mandate of Section 6 If a 
Court does not keep that in view iti 
would be acting illegally and with mate- 
rial irregularity, Indeed, even sub-sec-~ 
tion (1) of Section 17 of the Act stipu- 
lates that a guardian has to be appoint- 
ed, inter alia, consistent with the per- 
sonal law by which the parties are gov- 
erned. In this case the trial Court 
seems to have been more influenced by 
the general principles of the law of guar- 
ee and lost sight of the personal 
aw, 


16. This brings ‘me to the considera- 
tion of the scope of interference under 
Section 115 of the Code, Section 115, as 
it existed prior to the amendment, has 
been subject of a large number of judi- 
¢ial decisions, Its scope has been dilat- 
ed upon by various courts including the 
Supreme Court. I may- notice some of 
the decisions, 


17. In M. L, Sethi v. R. P. Kapur, 
AIR 1972 S C 2379, it was held that the 
jurisdiction of the High Court under 
Section 115 of the Civil P, C. is a limit- 
ed one, This section is not directed 
against conclusions of law and fact in 
which question of jurisdiction is not in- 
volved. .The appeal arose out of an 
order passed on an application for dis- 
covery of documents filed by the plain- 
tiff. The trial Court passed am order 
directing the defendant to make dis- 
covery on affidavit, The defendant did 
not file the affidavit. Instead it first ap- 
plied for adjournment and om its refusal 
filed a revision petition in the High Court 
of Allahabad, The High Court set aside 
the order of the trial-Court observing 
that the proceedings under Rr, 6 and 7 
of O. 33 were summary in character and 
the sophisticated procedure for discovery 
should not have been resorted to by the 
appellant, At the same time the High 
Court observed that the trial Court act- 
ed with material irregularity as it did 
not consider the question of the neces- 
sity of the discovery of documents or 
the relevancy of the documents of which 
discovery was sought and also for the 
reason that in ordering discovery . of 
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-documents relating to personal account 


and passbook it overlooked the right of 


the respondent to claim privilege,. The 
Supreme Court did not agree wth the 
High Court’s view regarding discovery 
of documents. It also observed that the 
High Court in passing its order was 
really interfering with the discretion of 
the trial Court in the matter of ad- 
journment. The Supreme Court refer- 
red with approval to the decision of the 
Privy Council in Rajah Amir Hassan 
Khan v. Sheo Baksh Singh. (1884) 11 
Ind App 237 (PC) and in Balakrishna 
Udayar v. Vasudeva Aiyar, 44 Ind App 
261: (AIR 1917 PC 71). It quoted what 
the Privy Council had said in Venkata- 
giri Ayyangar v. Hindu Religious En- 
dowments Board, Madras, 76 Ind App 
67 : (AIR 1949 PC 156): “Section 115 
empowers the High Court to satisfy it- 
self on three matters, (a) that the order 
of the subordinate court is within 
its jurisdiction; (b) that the case is one in 
which the Court ought to exercise juris- 
diction;- and (c) that in exercising - juris- 
diction the Court has not acted illegally, 
that is, in breach of some provision of 
law, or with material irregularity, that 
is, by. committing some error of proce- 
dure in the course-of the trial which ‘is 
material in that it may have affected the 
ultimate decision, And if the High 
Court is satisfied on those three matters, 
it has no power to interfere because it 
differs from the conclusions of the sub- 
ordinate courts on questions of fact or 
law”. 


18. Mathew, J. who spoke for the 
Court then went on to dilate on the 
meaning of the word “jurisdiction”, He 
observed: i 


“The word ‘jurisdiction’ is a verbal 
cast of many colours”. (After referring 
to the speeches of Lord Baid, Lord Reid 
and Lord Pearce in Anisminic Ltd, v. 
Foreign Compensation Commission ((1969) 
2 AC 147). The dicta of the majority 
of the House of Lords in the above case 
would show the extent to which ‘lack’ 
and ‘excess’ of jurisdiction have assimi- 
lated or, in other words, the extent to 


which we have moved away.from the 
traditional concept of ‘jurisdiction’. The 


effect of the dicta in that case is to re- 
duce the difference between jurisdic- 
-tional error and eérror:.of law within 
jurisdiction . almost to vanishing: point. 
The practical effect of the decision is 


that any error of law-can be reckoned 


as: jurisdictional. This comes perilously 
close. to saying that there is ‘jurisdiction 


A IR. 


if the decision is right in law but none 
if it is wrong. Almost: any -misconstruc- © 
tion of a statute can be represented as 
‘basing - their decision on a- matter with 
which they have no right to deal’, ‘im- 
posing as unwarranted condition’ or ‘ad- 


dressing themselves to a: wrong deci- 
sion’, The majority opinion in the case 


leaves a Court or Tribunal with virtual- 
ly mo margin of legal error, Whether 
there is excess of jurisdiction or merely 
error within jurisdiction can be deter- 
mined only by construing the empower- 
ing statute, which will give little -gui- 
dance. Jt is really a question of how 
much latitude the Court is prepared to 
allow, In the end it cam only be a valued 
judgment (see H. W. R, Wade, “Con- 
stitutional and Administrative Aspects 
of the Amismenic case”, Law Quarterly 
Review, Vol, 85, 1969 P. 198), Why is 
it that a wrong decision on a question 
of limitation or res judicata was treated 
as jurisdictional error and liable to be 
interfered . with im revision. It is a bit 
difficult to understand how an errone- 
ous decision on a question of limitation - 
or res juricata would oust the jurisdic- 
tion of the court in the primitive sense 
of the term and render the decision or 
a decree embodying the decision a nul- 
lity liable to collateral attack, The rea- 
son can only be that the error’ of law. 
was considered as vital by the Court. 
And there is no yardstick to determine 
the magnitude of the error other than 
the opinion of the Court”, 


19. In Manindra Land and Building 
Corporation Ltd, v. Bhutnath Banerjee 
AIR 1964 SC 1336, the Supreme Court 
drew a distinction between two classes 
of cases, viz., one in which the court de- 
cides the question of law pertaining to 
jurisdiction and the other when it deci- 
des . a question within its jurisdiction. 
Dealing with the provisions of the Limi- 
tation Act it observed that under Sec- 
tion 3 of that Act it is the duty of the 
Court not to proceed with the applica- 
tion if it is made beyond the period of 
limitation prescribed. The Court has no 
choice and if in construing the neces- 
sary provision of the Limitation Act or 
in determining which provision of the 
Limitation Act applies, the Subordinate 
Court comes to erroneous decision, it is 
open to the High Court -in revision to 
interfere - with that conclusion as that 
conclusion led the Court to assume or 
not to assume the jurisdiction to proceed 
with the determination of ‘that . mat- 
ter. - Section 5 of the Limitation Act, on 
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the other hand, empowers the Court to 
admit an application, to which its pre- 
. Visions are made applicable, ‘even when 
. presented after the expiry of the speci- 
fied period of limitation if.it is satisfied 
that the applicant had sufficient cause 
for not presenting it within time, The 
question whether there was a sufficient 
cause is exclusively within the jurisdi:- 
tion of the Court and the Court can de- 
cide it rightly or wrongly. In revisicn 
the High Court would not be able to im- 
terfere with such an order, 


20. In Pandurang Dhondi v, Martti 
Hari Jadhav AIR 1966 SC 153 a bench 
of five Judges approved its earlier ded- 
sion in Manindra Land and Building 
Corporation Ltd, (ATR 1964 SC 1335) 
(supra). It was held (at pp, 155-156): 

T sinara It is true that in order: to afford 
guidance to subordinate Courts and -o 
avoid confusion in the administration of 
the specific law in question, important 
questions relating to the construction f 
the operative provisions contained m 
such an Act must be finally determined 
by the High Court but in doing so, tke 
High Court must enquire whether a 
complaint made against the decision of 
the subordinate Court on the grourd 
that it has misconstrued the relevant 
provisions of the statute, attracts tke 
provisions of Section 115. Does the al- 
leged misconstruction of the statutory 
provision have relation to the erroneous 
assumption of. jurisdiction, or the err- 
meous failure to exercise jurisdiction, or 
the exercise of jurisdiction illegally or 
with material irregularity by the subo-- 
dinate Court? These are the tests lad 
down by S. 115 of the Code and they 
have to be borne in mind before the High 
Court decides to exercise its - revisional 
jurisdiction under it.” 


21. In DLF. Housing and Constru2~ 
tion Co. (P) Ltd. v. Sarup Singh AIR 
1971 SC 2324, it was observed that 
while exercising the jurisdicticn 
under Section 115 C.P.C, it is not com- 
petent for the High Court to correct 
errors of fact, however gross. or 
even errors of law :unless the said er- 
rors have relation to the jurisdiction 3f 
the Court to try the dispute itself. The 
words “illegality” and < “with material 
irregularity” as used.in cl. (c) do not 
cover. either errors of fact or of law; 
they do not refer to the decision arrived 
at but merely. to the manner in which 
it is reached. The errors contemplated 
by this.clause may relate either to breach 
of some provision of law or to material 
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defects of. procedure affecting -the ulti~ 
mate decision and. not to errors either 
of fact or of law, after prescribed for- 
malities have been complied with. 

22. In Municipal Corperation of Delhi 
v. Suresh Chandra Jaipuria AIR 1976 
SC 2621, the Supreme Court held that in- 
terference by the High Court with con- 
current findings was unjustified as the 
Court had overlooked the principles 
governing interference under S, 115, 
C. P. C. The judgment of a learned 
single Judge of this Court who inter- 
fered under Section 115 was not ap- 
proved and the principles enunciated in 
the earlier decisions were reiterated, 


23. It was urged that the conserva- 
tive approach of interference under Sec- 
tion 115 C. P, C. that interference can 
only be when there is an error involv- 
ing a question of jurisdiction has been 
deviated from in M, L, Sethi’s case (AIR 
"1972 SC 2379) and in that view of the 
matter if there is a gross error of law, 
this Court should interfere in revision. 
The speech. of Mathew, J. already no- 
ticed by me earlier was relied on in sup- 
port of this submission. In my view 
Mathew, J. did not express an opinion 
much different from the opinions expres- 
sed in the other cases noticed above. 
To repeat what was said by the learned 
Judge, “It is a bit difficult to under- 
stand how an erroneous decision on a 
question of limitation or res judicata 
could oust the jurisdiction of the Court 
in the primitive sense of the term and 
render the decision or a decree embody~ 
ing the decision a nullity liable to col~ 
lateral attack. The reason can only be 
that the error of law was considered as 
vital by the court.” I have in Civil 
Revn, No. 94 of 1974, Municipal Corpo- 
ration of Delhi v, Mohd, Shafi, said in 
my judgment D/- 27-9-1974 that a deci- 
sion of the lower appellate Court or a 
lower Court may be correct or incor- 
rect; if it was given within its jurisdic- 
tion and there was no defect of jurisdic- 
tion or of procedure resulting in fai- 
lure of justice a revision petition would 
not. be maintainable. Even today I am 
of the same view. Indeed, one has to 
keep in mind the distinction between a 
Case in which the court decides a ques- 
tion of fact or law pertaining to juris- 
diction and a case in which it decides a 
question within its jurisdiction; or where 
the relevant law has not been applied; 
or the error of law vitally affected the 
determination of the. issue in a proceed- 


. ing, It is this test which one has to ap- 
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ply in order to find out whether the im- 
pugned order in the present case is or 
is mot revisable under S., 115, Civil P. C.. 


24. Even the amended Section 115 of 
the Code does not very much change the 
settled ‘law with regard to interferenca 


_. by the High Court in its supervisory juris~ 


diction, Cl. (a) of the proviso to sub- 
section (1) of Section 115 of the Code 
postulates that the High Court shall not 
interfere unless the impugned order is 
such which, if reversed, would decide the 
lis between the parties or at least bring 
to an end the “proceedings” in which 
the order has been made, In the - pre-+ 
sent case the lis between the parties 
was with regard to the temporary cus- 
tody of the minor, irrespective of deter- 
mination of the petition under Section 
25. The proceedings under Section 12 
of the Act may be regarded as interim 
proceedings in the sense that a petition 


under Section 25 is pending. All the- 


same had the order been made in favour 
of the petitioner, . the dispute as to tems 
porary custody would end. Cl, (b) speaks 
of failure of justice or causing irrepar~ 
able injury to the party. No doubt the 
impugned order is being challenged by 
the petitioner but it is not an order of 
such a nature which can be said to cause 
irreparable injury to her. Similarly, 
giving of temporary custody to someone 
other than the petitioner cannot be said 
to occasion a failure of justice although 
the order may not be to une Bing of 
the petitioner, 


25. The jurisdiction of the court be- 
low was invoked by the petitioner first 
by moving a petition under Section 25 
of -the Guardians and Wards Act and 
then an application under 5S, 12 of 
the Act, The petitioner’s case is that 
the Delhi Courts have  jurisdic- 
tion to adjudicate upon her petition and 
application. This will depend upon whe- 
ther the mimor Farah was “removed” 
from the ‘custody of the petitioner and 
on whether Section 25 postulates actual 
custody or judicial custody. The Court 
below has however, for the present ex- 
ercised jurisdiction. In. doing so it has 


not kept in view the provisions of the. 


Act and has noticed the argument ad~ 
vanced on behalf of the petitioner that 
under the personal law of Hanafi Sunni 


' Muslims she is entitled to the custody 


. ef her minor daughter only in passing. 
- The question that thus arises is whe- 
ther the jurisdiction exercised has been 
exercised illegally and. with material ir 
‘regularity, 


. not giving her custody at this 


A.LR. 


26.. It has been: urged that if under 
the Hanafi Sunni Muslim’ Law the peti- 
tioner, as mother, is in law entitled to 
the custody of her minor daughter, then 
stage 
amounts to failure to exercise a :jursdic- 
tion. vested in court.’ I dò not agree. As 
I have said earlier, the point in issue is. 
whether the jurisdiction as exercised can 
be said to have been exercised illegally 
and with material irregularity, The 
Court below has set out all the factors 
which it has taken into consideration im 
deciding the question of temporary cus« 
tody (wrongly described as interim cus« 
tody) in paragraph 6 of the its order, 
No doubt the Court has been more in- 
fluenced by the educational aspect of 
bringing up the child, all the same I 
must say that the discretion has been 
exercised in total. disregard of. law and 
so without application . of mind. The 
Court has looked into letters produced 
on the record which were read by con- 
sent of both the parties (without -being 
formally proved). . One other factor 
which appears to have weighed with the 
court below is the aspect of territorial 
jurisdiction, The Courts at Delhi may or 
may not have territorial jurisdiction, and 
that is a matter which, as observed by 
the Court below, has to be decided after 
framing an issue and recording evidence, 
all the same for thé purposes of an order 
under S, 12 the Court below has exer=. 
cised jurisdiction and disposed of the 
application. 


27. Looking at ‘the scheme of the 
Act it would appear that an application — 
under S, 12 is moved to ensure produc- 
tion of the minor child amd. make pro« 
visions for its temporary custody pend~. 
ing decision of a petition under S. 7 of 
S, 25 of the Act. To me it seems that 
the personal law of the parties enjoin- 
ing custody of a minor girl being given 
to the mother till.the minor attains the 
age of puberty is a vital factor in deter! 
mining even the question of temporary 
custody, The Court below has not kept 
this aspect in view, That’ would bring 
the impugned order within the mischief 
of exercising jurisdiction illegally, “that 
is, in breach of some provision of law” 
as held by the Supreme Court in M. L. 
Sethi’s case (AIR 1972 SC 2379) (supra). 

28. The personal law of the parties 
would be an important facet of the wel- 
fare of the child and must be taken in- 
to ` consideration. The order of the 
Court below is liable to be interfered 
with not only because the personal law 
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has been ignored but also because =n 
considering the welfare of the minor a 
very salient feature, namely, the love 
and attention which a little girl woud 
receive from her mother, has not been 
given due importance. I -am surprised 
that the child, Farah, did not at all ez~- 
press her feelings when interviewed by 
the Court below. I had occasion to tak 
to the child and she, in my opinion, is a 
bright child and capable of expressing 
her views. On the question of- pro« 
ference, she told me that I may give 
such decision as I thought best. It was 
an amswer which normally would have 
come from a fairly mature persun, 
When asked whether she would like io 
live with her mother, she said ‘Yes’, At 
the same time she did express greaf 
fondness for her father and her brother. 
In this view of the matter, in my opi- 
nion, the temporary custody of Farah 
should have been given to her mother, 
the petitioner, and I order accordingly. 


29. Considering the welfare of the 
child ‘there is one aspect on which I 
may make some observations. Tas 
child is being educated at Aligarh, Her 
examinations are due to start from April 
10, 1978. It would be unwise. and in- 
correct for Farah to be disturbed durimg 
her examinations, The petitioner wi 
be entitled to the custody of her daugn- 
ter after the child’s examinations are 
over. The respondent shall deliver 
Farah unto the keeping of the petitioner 
within one week of Farah’s; examine~ 
tion being over, The custody that is 
being given to the petitioner is purely 
temporary custody. The order pass:d 
by me is without prejudice to the coa- 
tention of the parties regarding the main- 
tainability of the petition filed undar 
Section 25 of the Act or the jurisdictien 
of Courts at Delhi to entertain the sare, 
If it is held ultimately that the Courts 
at Delhi have no jurisdiction or if it is 
held that the petition as filed is mot 
maintaimable or if the petition after trial 
is dismissed, the petitioner may have :o 
hand back the custody of Farah to the 
respondent subject to such’ orders as 
may be passed by the court, 

30. The revision petition is accepted 
in terms of the above directions, Partizs 
will bear their own costs in this Court. 

~- - Petition allowed. 
_., ORDER 


31. Judgment has been announced, 
Mr, R. P. Bansal, learned counsel ‘for 
the respondent, submits that the respon- 
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dent apprehends . that the petitioner may 
remove the minor: Farah from the juris- 
diction of the ` Courts at. . Delhi, 
Mr, Latifi appearing for the petitioner 
states that the apprehension is not well- 
In addition to what I have 
said in my judgment delivered today, I 
further order that after the petitioner 
has received the custody of the minor 
Farah if she wants to remove Farah 
from the jurisdiction of the Courts at 
Delhi during the pendency of the peti- 
tion under Section 25 of the Act, she 
may do so only after obtaining permis- 
sion from the Guardian Court. This 
would safeguard the interest of both 
parties, | 
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M/s, Nav Bharat Construction Co., 
New Delhi and another, Petitioners v. 
Union of India and others, Respondents. 


Suit No. 10564 of 1977, D/- 26-7-1978. 


` Arbitration Act (10 of 1940), Section 
20 and Sch, I, R. 3 — Applicability — 
Arbitration proceedings without ` inter- 
vention of Court closed by arbitrator on 
expiry of. period for making award with- 
out passing any award — Court cannot 
order commencement of new arbitration 
under Section 20 — Expiry of the period 
does not end arbitration proceedings. 


The important words in this section for 


. the purpose of present case are “instead 
_of proceeding under Chapter TI, 


may 
apply to a Court having jurisdiction in 
the matter”, So the legislature has 
clearly. indicated that the choice of go- 
ing to the provisions of Section 20 are 
available instead of going directly to 
the arbitrator. Once ~ the proceedings 
have gone to the’ arbitrator without the 
court : having anything to do in the mat- 
ter,- then the provisions .of Chapter II 
apply and not the provisions of Chapter 
Ill, Section 20 by. its own terms applies 
only if there has been no reference to 
arbitration without -the intervention of 
the court.. l (Para. 5) 

In the instant case, an arbitrator ap- 
pointed by the parties could not give 
his award within the prescribed period 
of four months. Assent to the exten- 
sion of time was also not given by. the 
parties, Hence he passed an order as fol- 
lows: “Since the statutory period oí 


AW/AW/A38/79/JR/WNG, 


E already ‘been abandoned. It is 
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four months has expired, I have no juris- 
diction to proceed with the case. In the 
circumstances, the case is closed.” 
(Para 7) 
Anno: AIR Manual (3rd Edn.) Arbitra- 
tion Act, S. 20 N, 2. 
Cases Referred : Chronological 
AIR 1962 SC 78: 1961 All LJ 748 - 7 


’ G N. Aggarwal, for Petitioners; M, 
Iyengar, for Respondents, 

ORDER :—This is an application under 
Section 20 of the Arbitration Act, 1940, 
which has been registered as a suit, 
The facts of the case are that the peti~ 
tioners had entered into a contract with 
the Union of India for the construction 
of some building at Rampur, There was 
an arbitration clause, Clause 25, im that 
agreement. Due to certain disputes hav- 
ing arisen, the petitioners had requested 
for the appointment of an arbitrator on 
June 29, 1976 Shri H, C, Gupta was 
appointed as arbitrator, Later this ar- 
bitrator resigned and on March 25, 1977 
Kumari K., P. Sarojni was appointed as 
the arbitrator. The proceedings remain- 
ed pending for some time before her but 
on August 26, 1977, she- passed an order 
saying that the period: for making - the 
award had expired and she had no juris- 
diction to proceed.with the matter. She 
also said that no assent had been given 
for extending the nme for making the 
award. 


2. The petitioners ‘nied applied. to the . 


Chief’ Engineer to appoint another arbi- 
trator in place of Kumari Sarojni but no 
mew arbitrator was appointed. The 
petitioners then applied to this Court 
-under Section 20 of the Arbitration Act 
under the impression that this Court had 
power to direct the appointment of a 
new . arbitrator. 


3. The Union of India has onei 
this matter. As a preliminary . objec- 
tion, it has been stated that the peti- 
tioners have no right to make this ap- 
plication under Section 20 of the Arbi- 
tration Act because the arbitration has 
stated 
that in any case the petitioners right 
was to get the time for making the award 
extended and not to get a new arbitra- 
tor appointed, 

-4, I think that the present proceed- 
ings can be decided on a very short point. 
There are two ways in which an arbi- 


‘tration can be commenced, Either. the . 


‘parties appoint the arbitrator or arbitra- 


tors, as.the case.may be, and start the pro- - 


ceedings ‘or, the parties apply . to this Court 


for having ‘the arbitration. In such a case: 
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the arbitration: is called: an arbitration 
with the intervention of. the Court and 
is the subject-matter. of Chapter III of 
the Arbitration Act, 1940. If. the arbi- 
tration is without the intervention of a 
Court it is covered by Chapter II-of the 
Arbitration Act, 1940. These two: por- 
tions of the Act differ from each other 
and the parties have a choice of com- 
mencing the proceedings under. one or 
the other procedure. Im the present 
case, - having commenced the proceed- 
ings under one procedure and the arbi- 
tration having come to an end umder 
that procedure, the question for deci- 
sion is whether a new arbitration can be 
commenced under the’ same arbitration 
agreement under Chapter TIT of the Ar- 
bitration Act. , 


5. It is quite obvious that the open- 
ing words of- Section 20 i.e, sub-section 
(1) of that section, indicate that there is 
an alternative and I quote: 


"90 (1), Where any persons have en- 
tered into an arbitration agreement Þe- 
fore the institution of any suit with res- 
pect to the subject-matter of the agree- 
ment or any part of it, and where a 
difference has arisen to which the agree- 
ment applies, they or any of them, in~ 
stead of proceeding under -Chapter II, 
may apply to a court having jurisdiction 
in the matter to which the agreement 
relates, that the agreement be filed in 
Court”, 


The important words in this section 
for the purpose of present case are “in- 
stead of proceeding under Chapter II, 
may apply to a Court having jurisdic- 
tion in the matter”. So the legislature 
has clearly indicated that the choice of 
going to the provisions of Section 20 are 
available instead of going directly to 
the arbitrator. Once the proceedings 
having gone ‘to the arbitrator without 
the Court having anything to do in the 
matter, then the other. provisions of Chap- 
ter II apply and mot the provisions of 
Chapter III, In fact, Section 20 by its 
own terms applies only if there has been 
no reference to arbitration without the- 
intervention of the Court, 


6. The contention. of. the. learned 
counsel for the petitioners that the 
Court can pass an order appointing the 
arbitrator in. this: case is based. on the 
mistaken belief that the old. arbitration 


+ 


` has come to an end because the time for 


making the award has expired. The 
arbitration clause is not. available again. 
and again. Once an arbitration has. start 


` tutory period of four months, 
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ed’ it is not open to the party merdy 
to stop appearing amd. then say that this 
arbitration has come to an end, plese 
appoint another arbitrator. This ece- 
duct of the petitioners is self-defeating 
and would make a mockery of the Arbi- 
tration Act. - 


7. The facts as set out above would in- 
dicate that the original arbitration which 
was before Kumari Sarojni came to an 
end because she thought that unless ihe 
time is extended it was pointless zor 
her to proceed any further with the ar- 
bitration. The provisions of the Ari- 
tration Act include in the First Scke- 
dule a condition that the award shall be 
given within four months from when -he 
arbitrator entered into the referemce. 
In the present case there was also a 
term in the arbitration clause (25) taat 
the parties could agree to extend -he 
time for making the award by mutaal 
consent, The facts show, that on a pre- 
vious occasion the time had been =x- 
tended but the order dated August 26, 
1977 (Ex, R-8) shows that there was no 
consent from the petitioners to extend 
the time for the award, I quote from che 
order, “The statutory. period of 4 months 
for making the award expired on 
July 4, 1977 and the parties were called 
upon on June 18, 1977 to enter their as- 
sent for extending the time for making 
the award up to November 3, 1977. No 
assent has been given to this. Since the 
statutory period of four months has 2x- 
pired, I have no jurisdiction to pro- 
‘ceed with this case, In the circum- 
stances the case is closed.” In my v:ew 
this order is based on some tnisuncer- 
standing of the law relating to exen- 
sion of time for making the award, It 
is open to the party to agree to the tme 
being extended. If that be so the acbi- 
. trator has no difficulty. If the parties do 
' not agree to the extension of time even 
then the Court has the power to extend 
the time. The provisions of Section 28 
of the Arbitration Act are as follows: 


. 98 (1) The court may, if it thinks 
fit, whether the time for makimg the 
award has expired or mot and whether 
the award has been made or not, enlerge 
from time to time the time for making 
the “award.” . 
Hence, the Court can extend the fime 
‘ even if the award is made. after the sta- 
It. is not 
necessary to get the extension before the 
‘award is made.. In the words of Stbba 


Rao J., iw. -Hari Shankar v; Shambhu . 
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Nath, AIR -1962 SC 78 “So, till the time 
is extended, an award cannot be made, 
though when extended, an award factu- 
ally -made may be treated. as one made 
within the time so extended, To put 
it differently even if time was not ex- 
tended by the Court -the document 
described as an award would be treated 
as non est.” The obvious possibility to 
which this observation refers is the pos- 
sibility of the arbitrator giving an award 
after the statutory period of four 
months has expired, In such a case the 
award being time barred would be inef- 
fective unless the Court extends the 
time for-making the award. Generally, 
and in practice, the filing of the award 
and the extension of time have to be 
concurrent. So, in order to apply Sec- 
tion 28 in a case whem the award has 
been made after the statutory period, it 
would require that award to be placed 
before the Court for the purpose of 
making it a rule of the Court and in case - 
the Court extended the time and dis- 
missed any objection to the award it 
would become an effective award even 
though made beyond the statutory 
period, The statement in the learned ar- 
bitrator’s order that she had become 
powerless to proceed is not altogether in- 
correct and is yet not altogether correct. 
Undoubtedly, the arbitrator becomes func- 
tus officio after four months had passed 
but Section 28 gives the Court every 
power to reinstate even a time barred 
award ie. am award made after the 
period of four months has expired, As 
generally, no award can be made in such 
a short period as four months it is al- 
most customary for the court to extend 
the time for making the award and this 
is generally done in all bona fide cases or 
the parties themselves can agree to the 
extension of the time, 


8. Unfortunately, on the facts of this 
case, the parties did not choose to agree 
to the extension of time and consequent- 
ly, the arbitrator thought that the award 


-could not be made, In order to meet this 


situation the petitioners should have ap- 
plied for extension of time under Sec- 
tion 28 or made some other application 
instead of seeking a fresh arbitration 
under Section 20 which is mot at all 
the correct procedure available in this 
case. As a matter of fact there are 
numerous ‘other reported decisions which 
also have taken the view that Section 
20 does not apply to a situation like 
the present one but the learned counsel 
for the: petitioners’. says that possibly 
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Section 20 has been applied in some un- 
reported cases to appoint: a fresh arbi- 
trator, 

9. I cannot see- how an “arbitrator can 
be appointed. in the present case because 
_ the previous arbitrator has never resign- 
ed. . All that the previous arbitrator did 
in this case is that she held that the 
statutory period for making the award 
has expired, This did not mean that 
she. had resigned from her - arbitrator’s 
post, There cannot be two arbitrators 
existing under the same arbitration 
agreement. As long as the 
arbitrator is neither removed nor resigns 
it is not possible for the Court to ap- 
point a mew arbitrator, The contention 
of the learned counsel that by merely 
holding that the arbitrator has become 
. functus officio she ceases to be an arbi- 
trator is not correct, All that the arbi- 
trator held was that she camnot proceed 
further with the arbitration. The answer 
to this problem was to somehow get the 
arbitration revived or to get the same 
superseded in some way. It is there 
fore, for the party to move the Court 
in some other way. The present suit 
is not maintainable and is dismissed with 
costs, 


Application dismissed, — 
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Mrs, Pramilla Khosla, Petitioner. v. 


Rajnish Kumar Khosla, Respondent. 


I, A. No. 2249 of 1976 in Matrimonial 
Case No, 1 of 1976 D/- 21-7-1978. 


(A) Divorce Act (4 of 1869),.S. 2 — 
Requisite for relief under the Act — 
One of the parties must be Christian — 
Form of marriage is immaterial 


Nowhere in the Act is it required that 
the marriage, in- respect of which re- 
lief is sought, should have been solem- 
nised in any particular form, It is suf- 
ficient that one of the parties is a Chris- 
tian when the petition is filed, AIR 1954 
Mad 1018 (SB) end AIR 1930 Bom 385 
(FB) and ILR (1891) 18 Cal 252 and AIR 
1951 All 529, Ref, (Para %) 

Anno: AIR Manual (3rd. Edn), Divorce 
Act, S. 2, Notes 1 & 2, 

(B) Divorce Act (4 of 1869), S. 7 
Relief in respect of polygamous marri- 
age — Whether available, 2, 


AW/AW/A36/19/JB/WNG 


Pramilla v, Rajnish Kumar (Chawla J.} 


previous — 


A.L E. 


The proviso to S, 7 applies only when 
both parties are Christians at the time 
of the matrimonial offence. When the 
proviso applies, relief can be had under 
the Act in respect of any kind ‘of mar- 
riage, whether monogamous or not. AIR 
1948 Lah 126 (SB), Ref. (Para 12) 

Anno: AIR Manual (rd Edn.), Divorce 
Act, S. 7, N. 1. | 

(C) Divorce Act (4 of 1869), S. 2 — 
Hindu - Marriage Act (25 of 1955), S. 2 
~~ Relief in case of Hindu’ marriage — 
Only one party being a Christian at time 
of application —— Relief is available both 
under Divorce Act and Hindu Marriage 
Act, (Para 16) 

Anno: AIR Manual (8rd'‘Edn.), Divorce 
Act, S. 2, N, 2 and Hindu Marriage Act, 
S. 2, N, 1. 
Cases ‘Referred : Chronological Paras 
AIR 1954 Mad 1018 (SB) - 9. 
AIR 1951 All 529 : 1950 All LJ 932 9 


AIR 1948 Lah 129 (FB) 14 
AIR 1948 Lah 126 (SB) 12, 14 
AIR 1943 Cal 146 13 
AIR 1930 Bom 385 (FB) ` 9 
(1894) ILR 17 Mad 235 (FB) 41, 12 


(1891) ILR 18 Cal 252 
(1886-90) All ER Rep 255, Brinkley v. 
Attormey-General f 16 
(1861-73) All ER Rep 175, Hyde v. Hyde 
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ORDER:— In this case a wife has 
filed a petition under Sections 22 and 
23 of the Indian Divorce Act 1869, She 
prays for a decree of judicial separation 
on the ground of cruelty by the hus- 
barnid. The petition commences with the 
statement that the parties were married 
on.9th April, 1972 at New Delhi ‘accord- 
ing to Arya Samaj Rites’, In the second 
paragraph it is said that ‘the petitioner 
professes the Christian religion while 
the respondent professes the Hindu re- 
ligion’, Thereafter, the matrimonial his- 
tory is narrated with which I am not 
presently concerned. . 


2. After being served with the peti- 
tion, the first thing the husband - did, 
even before filing his written statement, 
was to move an application under Order 
7 rule 11 and section 151 of the Code of 
Civil Procedure 1908. This is the ap- 
plication which I have now to decide, 
The contention of the husband is that, 
on the face of it, the petition ‘by ‘the 
wife is not maintainable under the Indian 
Divorce Act as it admits that the mar= 
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riage was. performed according to Arya 
Samaj Rites, which is a Hindu form of 
marriage and postulates that both par- 
ties were Hindus, Therefore, according 
_to the husband, the wife can seek 
relief, if at all, only under the Hindu 
Marriage Act 1955 and not the Indian 
Divorce Act, and, hence, the petition. 
should be rejected, 


3. In addition, the husband has plead- 
ed in the application that, by her re- 
presentations and conduct, the wife is 
estopped from saying that she was or is 
a Christian, and for that reason a-So 
the petition is not maintainable uncer 
the Indian Divorce Act, So far as tais 
plea is concerned, it cannot be enter- 
tained under- O. 7, R. 11 of the Cwil 
Procedure Code as. it involves questicns 
ef fact om which evidence is necessary. 
Under that rule, it is well establish:d, 
and, indeed, -even accepted by the hns- 
band in his rejoinder, that the court can 
only look at the avermemts in the peti- 
tion amd nothing else to ascertain whe- 
ther ‘it does not disclose a cause of sc- 
tion’, 


4. Similar pleas were taken in the 
written statement subsequently filed by 
the husband, Proceeding on the mäs- 
taken assumption that in her petiton 
the wife had said. that she was a Chris- 
tian at the time of the marriage, -he 
husband -now further pleaded that -he 
marriage itself was invalid, because a 
marriage according to Arya Samaj Rites 
could not validly be performed unl=ss 
both parties were Hindus, Actually, all 
that the wife had said in the petiton 
was that she ‘professes the Christian 7e- 
ligion’. She did not say that she wa: a 
Christian when the marriage was solem~ 
nised, Nor did she say she was a Hindu. 
She was simply silent on the point, 

5. In her application the wife again 
Said that she ‘is a Christian and thus -he 
petition is maintainable under ~he 
Indian Divorce Act’. She denied that 


‘she ever represented to the husband or - 


‘to amy one else that ‘she is a Hincuw’, 
Then, the unintelligible . statement is 
made that she ‘claims to be the wife of 
the respondent under the Indian Divorce 
Act’, That Act does not deal with mar- 
Tiage but divorce, and it makes no sense 
to say that she was the wife of the has= 
band under that Act. . 

6. The reply by the wife to the ap- 
plication of the husband -contains the 
same imcomprehensible statement. It 
repeats many times that she was and is 
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a Christian and never represented other- 
wise, Yet, it does. not specifically say 
whether she was a Christian or a. Hindu 
at the time of the marriage, 

7. In the course of the argument I 
inquired from counsel for the wife whe- 
ther she had been converted to Hin- 
duism at the time of, or a little before, 
the marriage, He was unable to give 
me. any definite reply, and, instead, sub- 
mitted that. in amy event, that marriage 
must be deemed to be valid because the 
husband, and his relations and friends, 
had always treated the lady as his law- 
ful wife, I decided to refrain from 
pursuing the matter further as, at this 
stage, I am not- concerned with the 
question whether the marriage was 
valid or not. No doubt it will have to 
be one of the issues in the case; but, 
presently, I am concerned only with an 
application under Order 7 Rule 11 of 
the Civil Procedure Code, Though I have 
referred to the other pleadings for the 
purpose of disentangling the controversy, 
I must now confine my attention to the 
petition alone. | 


8. The question is whether, in view 
of the allegations which it contains, the 
petition is mot maintainable under the 
Indian Divorce Act, In dealing with 
that question one must assume the alle- 
gations in the petition to be true, No 
question as to the validity of the mar- 
Yiage arises from the petition itself, as 
it does not say whether the wife was a 
Christian or Hindu at the time of the 
marriage, and there is a presumption 
that a ceremony of. marriage is valid. 
That is why, for the moment, the ques- 
tion as to the validity of the marriage has 
to be ignored, 


9. The Preamble to the Indian Divorce 
Act explains that its purpose is ‘to 
amend the Iaw relating to the divorce 
of persons professing the Christian reli- 
gion’. Section 2 lays down certain con- 
ditions for the grant of various kinds 
of relief under the Act. The second 
paragraph of that section says: 

“Nothing hereinafter contained shall 
authorise any court to grant any relief 
under this Act except where the peti- 
tioner or respondent professes the Chris- 
tian religion”, 

Nowhere in the Act is it reguired that 
the marriage, in repect of which relief is 
sought, should have been. solemnised in 
amy particular form. . Ft is sufficient that 
one of the parties is a Christian when: 
the petition is filed: see Sasivarnam V, 
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S, Gnamasundari Kamalam, 

Mad -1018 (SB); Nina Dalal v, Merwanji 
Pherozshaw Dalal, AIR 1930 Bom 385 
(FB) and Mrs, Chandramani Dubey v, 
Rama Shankar Dubey, AIR 1951 All 529. 
Consequently, it was held in Gobardhan 
Das v. Jasa Damonj Dassi, (1891) ILR 18 
Cal 252, that a marriage between. Hin- 
dus, who afterwards became converts to 
Christianity, could be dissolved under 
the Indian Divorce Act as the petitioner 
was. a Christian at the time of present- 
ing the petition. That case expressly 
rules that a decree of dissolution may 
be passed under that Act though the mar- 
riage ‘was not performed according to 
Christian rites’. Since, here the peti- 
tioner has unequivocally alleged in her 
petition that she ‘professes the Christian 
religion’ this requirement of the Act is 
fulfilled, 


10. The other aspect of the argument 
on behalf of the husband is based on 
section 7 of the Act. That section en- 
joins that in all suits and proceedings 
under the Act, the court shall Act. and 
give relief on principles and rules which 
in its opinion ‘are as nearly as may be 
conformable to the principles and rules 
on which the court for Divorce and 
Matrimonial Causes in England for the 
time being acts and gives relief’, For 
over a hundred years it has been a set- 
tled principle of English law that it 
will not recognise or grant amy relief in 
respect of a marriage which is not mono- 
gamous. Such a marriage has been de- 
fined as ‘the voluntary union for life of 
one man and one woman, to the exclusion 
of all others’: see Hyde v. Hyde and 
Woodmansee, (1861-73) All E. R. Rep. 
175 and Brinkley v, Attorney-General, 
(1886-90) All. E. R. Rep. 255. It is well 
known that marriage, according to gene- 
ral Hindu Law, was not monogamous, A 
Hindu was free to acquire a plurality of 
wives. On the part of the man it was 
not a union with ‘one woman to the ex- 
clusion of all others’, Therefore, English 
Law would not recognise a Hindu mar- 
riage nor grant any relief in respect of 
it, 


11. Section 7 requires the same prin- 
ciple to be applied by the court exercis- 
ing jurisdiction under the Indian Divorce 
Act. For that reason, in Thapita Peter v, 
Thapita Lakshmi (1894) ILR 17 Mad 
235 (FB), the Court refused to dissolve 
a marriage performed according to Hindu 
rites. It was pointed out that in Gobar- 
dhan Dass v., Jasa Damoni Dassi, . (1891) 
` ILR 18 Cal 252, the attention of the 
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court had not been- drawn to section 7, 
a that case was` expressly- dissented ' 
from, - 


| 12. The decision of the Madras High 
Court in Thapita Peters ease caused 
South Indian Christians to make certain 
representations, Acceding to their de- 
mand, the effect of that decision was 
partially avoided by an amending Act 
of 1912 which added a proviso to section 
7. The proviso now makes it clear that, 
notwithstanding section 7, the court is — 
not to be deprived of jurisdiction ‘in a 
case where the parties to a marriage 
professed the Christian religion at the 
time of the occurrence of the facts on 
which the claim to relief is founded‘, 
But the proviso has no application to the 
present case as it requires that both par- 
ties should’ have professed the Christian 
religion at the time of the commission 
of the matrimonial offience; see Amar 
Nath v. Mrs. Amar Nath, AIR 1948 Lah 
126 (SB) and the same case at page 129. 
Here, the husband was a Hindu through- 
out, Nevertheless, the proviso does show 
that in a case to which it applies, relief 
can be had under the Indian Divorce Act 
in respect of any kind of marriage, whe~ 
ther monogamous or not. 


13. With regard to a marriage per- 
formed according to Arya Samaj. Rites 
the position was not altogether clear, In 
Dr.. Niranjan Dass Mohan v. Mrs. Ena 
Mohan, AIR 1943 Cal 146, a decree of 
dissolution was granted under the Indian 
Divorce Act in respect of such a mar- 
riage because it was found as a fact on 
the evidence ‘produced in the case ‘that 
an Arya Samaj marriage is monogamous’. 
Therefore, it was held that section 7 did 
not bar relief, 


14. Im Amar Nath v. Mrs. Amar Nath ` 
AIR 1948 Lah 126 (SB), no evidence had’ 
been led to establish the nature of an 
Arya Samaj Marriage, and the case ‘was’ 
remitted to the District Judge to record 
evidence on the point’ After the case 
came back to the High Court, the hus- 
band, who was the petitioner, adimitted 
that his marriage with the respondent 
was polygamous as he had a previous 
wife living when it. was solemnised. It 
was thus apparent that he had ‘no in- 
tention of entering into a monogamous 
marriage’ and so his petition: was dismiss- ` 
ed; See Mr. Amar Nath v., Mrs. Amar ` 
Nath, AIR 1948 Lah 129 (FB). The ques-. 
tion whether an Arya Samaj marriage ‘is 
monogamous was not decided. . One- of 


. the -judges, Mr; Justice Cornelius, went’: 


` 
` 
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on to hold that since divorce was ur- 
known to Hindu law, a Hindu marriages 
could not at all be dissolved under the 
Indian Divorce Act, Neither of the 
other two judges forming the Full Bench 
said anything in support of that view, 
and it seems untenable having regard to 
‘the proviso to Section 7 and the fact 
that Section 2 requires only one party 
to be a Christian. Nor have I been 
shown amy other authority expressing a 
. like opinion, 

15. However, the whole position has 
been radically altered’ by tha Hindu 
Marriage Act 1955, which, by Secticn 
2 (a), applies to Arya Samajists, A Hincu 
Marriage has now been rendered monc< 
gamous by that Act, as Sec. 5 makes 
it a condition that ‘neither party has a 
spouse living at the time of the marr 
age’, The bar fo relief emanating fron 
English law by virtue of Section 7 cf 
the Indian Divorce Act no Ionger op 
rates. Relief can now be had und+r 
that Act in respect of a Hindu marriage 
provided, of course, one of the parties 
professes the Christian religion when tke 
petition is filed. That condition, as I 
have already said, is fulfilled in tics 
case, ; 


16. This does mean that, fn respect 
of a Hindu marriage, relief can be hed 
both under the Hindu Marriage Act and 
the Indian Divorca Act if one of tha pars 
ties is a Christian when proceedings ara 
commenced, though why anyone shoud 
wish to resort to the older Act when a 
more modern and liberal one is avall- 
able I cannot divine, But that is tte 
present legal position, as I understand 
it, No doubt it is fraught with numer. 
ous possibilities of conflicting proceed- 
ings where, for example, one spouse r= 
sorts to one Act and the other fo tha 
other. The remedy, however, lies in tha 
hands of the Legislature, 

17%. The conclusion which f reach is 
that’ there is nothing appearing on tha 
face of the petition by the wife, in thés 
case, which makes if not maintainab'a 
under the Indian Divorce Acti, The hu:«= 
band’s application is, therefore, dismissed, 
Having regard to tha fact that the law 
was not entirely clear on the point rais- 
ed, and the decided cases furnished r3 
clear-cut answer, [ will make no order 


as to costs, 
Application dismissed. 
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AIR 1979 DELHI ŝi. 
SULTAN SINGH J. 

Amrik Singh Bhandari, Petitioner v. 
M/s, Uttam Singh Dugal & Co, Pvt 
Ltd, and others, Respondents, 

Civil Misc, Petn, No, 52 of 1974, D/- 


. 30-11-1978, - | 


Arbitration Act (10 of 1940), S. 8 
Petition requesting appointment of an 
arbitrator — Arbitration Agreement not 
made out by petitioner — Further cor- 
respondence, between the parties, on 
record indicates that while proposing 
‘Was an arbitrator it was intended that 
in case of refusal by him the vacancy 
would not be supplied — Hence peti- 
tioner was mot entitled to any relef 
under S. 8 on refusal by W’. 

(Para 6) 
_ Anno: ATR Manual (8rd Edn.) Arbi- 
tration Act, S., 8 N. 6, 8. 


S. C. Singh, for Petitioner; Adarsh 
B. Dial, for Respondents, 


ORDER :— The petitioner filed the 
present petition under S, 8 of the Arbi- 
tration Act alleging that he was one of 
the directors of the company respon- 
dent No, 1, that he ceased to be the 
director of the company from i6th 
May, 1973, that disputes arose about 
the payment of gratuity and compen- 
sation for loss of office to him, thag 
Shri S, Watel, Advocate, respondent 
No. 2 was appointed as an arbitrator, 
that Shri Watel expressed his inability to 
act as an arbitrator, that the agreement 
of reference does not show that the 
vacancy would not ba supplied, that a 
Notice dated 25th Feb, 1974 was served 
upon the company respondent No. 1 ree 
quiring it to concur in the appoint- 
ment of Shri Inderjit Singh respondent 
No, 3 as sole arbitrator in the matter, 
As the respondent No. 1 did not con- 
cur in the appointment of the arbitra- 
‘tor, the petitioner filed the present 
petition for the appointment of respon= 
dent No. 3 as sole arbitrator or any 
other person as an arbitrator to settlea 
the two disputes regarding the pay- 
ment of gratuity and compensation for ` 
the loss of office, 


2. Respondent No. Tin its written 
statement has denied that Mr, Watel 
was appointed as an arbitrator, that in 
any case, if was intended that no other 
person would be appointed to settle the 
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disputes. It was alleged that Mr. Watel 
was agreed to be appointed: as referee 
but the petitioner dictated certain terms 
and conditions subject to which Shri 
Watel should proceed with the conside- 
ration of the matter which conditions 
were not acceptable to Mr. Watel, and 
therefore he did not accept to settle the. 
disputes. The petitioner filed his repli- 
cation reiterating the allegations con~ 
tained in his petition. The following 
issues were framed on 28th Feb. 1975. 


_ “L Whether this court has territorial 
‘jurisdiction to try the petition? OPP. 


2. Whether the dispute was referred 
to Shri S. Watel, Advocate for advice 
only and not as an Arbitrator? OPD 


3. In case if the above issue is pro- 
ved against the defendant, whether the 
dispute between the parties is liable to 
be referred to another Arbitrator be- 
cause of the failure of Shri Watel to 
proceed in the matter? OPD- 


4. Whether the dispute between the 
parties is not referable to arbitration? 
OPD (Onus objected to) 


5. Relief.” 


3. The entire correspondence be- 
tween the petitioner and the respon- 
dent No. 1 regarding the alleged dis- 
putes and its settlement by a reference 
or an arbitrator was exchanged at 
Delhi and the respondent No. 1 has its 
office at Delhi, therefore, it is clear 
that this court has jurisdiction to de- 
cide the present petition. The issue is 
' decided accordingly in favour of the 
petitioner. 

Issue Nos. 2,3 and 4. 


4, It would be convenient to decide 
all these issues together. On 16th May 
1973, the ‘petitioner as per Resolution 
Ex. P-6-A ceased to be the director of 
the company respondent No. 1. The 
petitioner claimed that he is entitled to 
payment of gratuity and compensation 
for loss of. office. On 10th Sept. 1973, 
the company respondent No. 1 wrote a 
letter (Ex. P. 2) to. Shri Watel, Advo- 
cate, respondent No. 2 to the following 
effect and sent a copy to the petitioner. 


“As you are aware, S. Amrik Singh 
Bhandari whe was a Director of this 
Company has sold the shares held by 
him and other members of his family 
and terminated his association with the 
company on 16th May 1973. 


A. I. R. 


At the time of finalising his accounts 
with the company, Mr. Bhandari had 
raised two questions :— 

(a) Payment of Gratuity 

(b) Compensation for loss of ~office. 

In his opinion, the amount of gratu- 
ity offered .to be paid by the company 
was insufficient and compensation for 
loss of office in accordance with the 
provisions of Company Law was pay- 
able. In the company’s opinion, the 
amount of gratuity payable was fair 
and no compensation was payable for. 
loss of office, 


In -order to amicably resolve these 
issues, it was agreed between Mr. Bhan- 
dari and-us that a joint reference 
should be made to you with an agree- 
ment that your ruling on these matters 
would be acceptable to both of us. 


This is to request you, to please take 
the matter in hand and fix a suitable 
date when both Mr. Bhandari and our- 
selves may be concluded as early as 
possible, l 

With kind regards,” 

4-A. This letter Ex. P. 2 is only an 
offer by the respondent No. 1 to ap- 
point Mr. Watel to settle the disputes. 
On 6th Nov. 1973 the petitioner wrote 
a letter Ex. P.3 to Mr. Watel and sent 
a copy to the Managing Director or 
respondent No. 1 in reply to the said 
letter dated 10-9-1973 of respondent 
No. 1 to Mr. Watel. The relevant por- 
tion of this letter concerning the pre- 
sent dispute is as follows:—. 


I Will submit my statement of facts- 
and case in writing to you with a copy 
to the company oon a pre-fixed date 
when the Company is also expected to 
place their statement of case on that 
day also. I will endorse a copy to them 
and they are expected to endorse a 
copy to me on the day itself. There- 
after, we will go through the state” 
ments and submit a counter statement 
of facts with evidence that both. parties 
may choose to bring forward to estab- 
lish their positions and view points. 
After that a session may be arranged 
when both the parties can explain fur- 
ther in the case with evidence in writ- 
ing or in person to be placed before 
you. Recording of such sessions will be 
done by you and given to both the 
parties every day (a procedure follow- 
edina solely arbitration case as follow- 
ed by us in Trusuli arbitration case) 
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After we have concluded our case. thea 
you will announce your judgment bas- 
ed on facts placed before you in writ- 
ing. 

I hope this is in order. Kindly cor- 
firm the same to enable me to move 
into the matter. It would not be out 
of place to mention that I will need a 
minimum of two to three months to 
prepare my case to be submitted to yau 
from the date you give your direction, 
as I have to go through various letters/ 
records available with me and (tte 
company.” 


5. From this letter Ex. P-8 it is cer- 
tain that the petitioner did not accept 
the offer of respondent No. 1 as cor- 
tained in letter Ex. P. 2 dated 10th 
. Sept. 1973 but made a counter offer for 
the acceptance by Mr. Watel. Mrz. 
Watel, however, by his letter dated 12th 
Nov. 1973 (Ex. P. 9) expressed his ir- 
ability to accept the conditions laid 
down by the petitioner. Mr Watel, ac- 
cording to this letter has agreed to sat 
and hear both the parties at informal 
meetings but the petitioner wanted a 
complete procedure of entertaining tre 
statement of claim, its reply by tre 
company and then regular hearing ard 
then a decision by Mr. Watel. From tre 
contents of these letters dated 10th Sept. 
1973, (Ex. P. 2), 6th Nov. 1973 (Ex. P-8, 
and 12th Nov. 1973 (Ex. P-9), it is ap- 
parent that the petitioner never accepi- 


ed Mr. Watel to decide the disputes ex-. 
cept on conditions mentioned by him - 


in his letter dated 6th Nov. 1973 (Ex. 
P-8). Mr. Watel, however, did not agree 
to all those conditions and never ae- 
cepted to sit and settle the alleged diz- 
putes between the parties. There was 
thus no agreement between the parties 
to refer the alleged two disputes relau- 
ing to payment of gratuity and cor- 
pensation for ` loss of office to Mr. 
Watel. This conclusion is further for- 
tified by subsequent correspondence 
between the parties. On 3rd Dee. 1973, 
(Ex. P-11), the petitioner wrote letter 
tothe Managing Director of respondent 
No. 1 requiring the company to settle 
the said two disputes under Art. 34 af 
the Articles of Association of the cor- 
parny respondent No, I which is és 
under :— . 


“34. Whenever any difference arises 
between the Company on the one hand 
and any of the members; their executors 
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administrators, or assignees on the other 
hand, touching the true intent or con- 
struction or the incidents or consequ- 
ences of these presents or touching any- 
thing then or thereafter done, execu- 
ted, omitted, or suffered in pursuance 
of the presents or statutes, or enact- 
ments or touching any breach or alleg- 
ed breach or otherwise relating to 
these presents, or the statutes or to-any 
of the affairs of the company every 
such difference shall be referred to 
the arbitration of two arbitrators: one 
appointed by each party or inthe event 
of disagreement of the arbitrators, to 
that of an umpire appointed by them 
(i.e. the arbitrator) before entering on 
the reference, or to the arbiration 
of a single arbitrator if the parties to 
the differences agree to such reference. 


5-A. By this letter the petitioner re- 
quired the respondent No, 1 to nomi- 
nate an arbitrator. The company res- 
pondent No, 1 sent a reply dated 11th 
Dec. 1973 (Ex. D-5) to the petitioner 
wherein it was stated that reference to 
Art. 34 of the Articles of Association 
of the company was irrelevant as the 
said Article applies to differences - aris~. 
ing between the company on the one 
hand and a member on the other hand- 
The disputes between the director and 
the company are not referable to 
arbitrator under Article 34 of the Arti- 
cles of Association. The petitioner in 
his letter dated 5th Jan. 1974 in reply 
to this letter dated 11th Dec. 1973 to 
the Managing Director of the company 
respondent No. 1 asked the company to 
clarify how it wishes to resolve the 
outstanding matters. The contents of 
letters dated 3-12-1973 (Ex. P-11), 
11-12-1973 (Ex. D-5), and §-1-1974 (Ex. 
P-12) suggest that the initial offer of 
the company respondent No. 1 as con- 
tained in its letter dated 10-9-1973 (Ex. 
P-2) came to an end. This correspon- 
dence was thus an implied refusal of 
offer dated 10-9-1973 (Ex. P-2). S. 6of 
the Contract Act reads as under:— 


“6. A proposal is revoked— i 


(1) by the communication of notice 
of revocation by the proposer to the 
other party; 


(2) by the lapse of the time prescrib- 
ed in such proposal for its acceptance, 
or, if no time is so prescribed, by the 
lapse of a reasonable time, without 
communication of the acceptance; 


84 Delhi 


(3) by the failure of the acceptor to 
fulfil conditions precedent to accept 
ance; or 


(4) by the death or insanity of the 
proposer, if the facts of his death or 
insanity comes to the knowledge of the 
acceptor before acceptance” 


5-B. In the present case, the offer 
dated 10-9-1973 made by the: company 
respondent No. 1 was never accepted 
either by the petitioner or by Mr. Watel 


-to get the matter settled. The offer 
thus stood revoked and there was 
therefore no agreement of reference. 


_ Under these circumstances, the irresist- 

ible conclusion is that there was never 
any arbitration agreement to refer the 
alleged disputes to Mr. Watel. 


6. In the absence of an arbitration 
agreement: it is not possible to grant 
any relief to the petitioner under S. 8 
of the Arbitration Act. From the cor- 
- resporidence on record, it appears that 


Mr Watel was approached to settle the . 


alleged two disputes because Mr. Watel 
was in the - knowledge of the entire 
background of the disputes and the 
reasons for the petitioner to leave the 
directorship of the. company. It was in 
the special circumstances that : Mr. 
Watel was approached to decide the 
‘disputes but he never accepted to de- 
cide the same on ‘the terms and condi- 
tions dictated by the petitioner, as per 
his letter dated 6-11-1973 (Ex. P-8). 


Even if it be assumed for the sake of. 


arguments that there was an arbitra- 
tion. agreement between the parties to 
refer the alleged disputes to Mr. Watel 
for decision, it is clear from the cor- 
respondence that the. intention of the 
parties was that nobody else would be 
{approached or appointed to settle the 
isaid disputes. From the correspondence 
and record it is, therefore, clear that 
lif Mr. Watel is treated as an arbitra- 
tor it was intended that the vacancy 
would not -be supplied. On account of 
this conclusion of mine after going 
through the record I am of the opin- 
ion that the petitioner is not entitled to 
the relief of. appointment of an arbi- 
trator under S, 8 of the Arbitration 
Act. I, therefore, hold that the disputes 
lwere never referred to Mr. Watel as an 
arbitrator, In any case a new arbitra- 
tor cannot be appointed as the inten- 
tion of the parties was not to supply 
the vacancy. ae 


Bihari Lal v, Union of India 


A.I. R. 


T. As observed above, the alleged 
disputes are not between the company 
and a member of the company but be- 
tween the company and its ex-director 
and in these circumstances Art. 34 of 
the Articles of Association is not ap- 
plicable and the alleged disputes are 
not referable to arbitration under Arti- 
cle 34 of the Articles of Association of 


‘the respondent No, 1. 


Relief:—-. In view of observations 
made above, the  petitioner’s applica- 
tion under S. 8 of the Arbitration Act 
has no merit. The same is dismis-<- 
sed but without any order as to costs. 

Application dismissed. 
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V. S. DESHPANDE AND 
M. L. JAIN, JJ, e 


Bihari Lal and others, Petitioners v. 
Union of India and another, Respon- 
dents. l 

Civil Writ Petn. No. 247 of 1978, DJ- 
1-8-1978. 

(A) Land Acquisition Act (1 of 1894), 
S. 17 — Waste or arable land — 
Existence of house ‘and a tube-well on 
agricultural land at one time — It would 
not convert land -into non-agricultural 
land as such, (Delhi Land Reforms 
Act (8 of 1954), S. 3 (13)). (Para 6) 

Anno: AIR Manual (8rd Edn.), Land 


- Acquisition Act, S. 17, N. 5. 


(B) Land Acquisition Act (1' of 1894), 


S.. 17 (1)— “Arable land” — Meaning of 


~— Existence of - “emergency” — Satis- 
faction of Government final — Court 
cannot examine it — Compliance with 
S. 5-A when can be dispensed with. 
According to the. Oxford Dictionary 
“arable land” is “land which is capable 
of being ploughed or fit for tillage.” It 
is not necessary that the land should 
be actually cultivated. It is sufficient 
if it is capable of . being cultivated. 
AIR 1968 SC 870, Foll. “ (Para 8) 


No amount of delay on the part of 


‘the Government prior to the issue of 


the notification under 5. 4 is relevant 
while examining propriety of invoking 
S. 17 (1). It is only when S. 4 notifica- 


‘tion is issued that it has to be consider- 


ed whether compliance with S. 5-A 
should be dispensed with and action 
AW/AW/A37/79/PNK/SNV 


1979 


under S, 17 (1) should be taken after 
issuing a notification under S. 6. 


(Para 10) 
Where the notification under S. 4 
was issued in December, i.e. winter 


season and the Government was of the 
opinion that owing to rains in winter 
season too, there existed need for tak- 
ing immediate steps and dispensing 
with hearing of objections under Sec- 
. tion 5-A, it could not be said that there 
existed no need to proceed under Sec- 
tion 17 (1). (Para 18) 

Urgency as contemplated by S. 17 
(1) has to be in the opinion of the Gov- 
ernment. It would follow, therefore, 
that it is not a matter on which an in- 
dependent decision of the court can be 
invited. It is well settled that it is onty 
the existence and not the sufficiency f 
the material before the Government 
which can be examined by the court. 
The material- existed because of the 
possibility of rains in winter. Wheth2r 
such material was sufficient for jnvoz~ 
ing S. 17 (1) was for the Government 
to decide and not for the court. AIR 
1977 Delhi 209 (FB) and AIR 1978 &C 
1088, Foll. (Para 11) 


Anno: AIR Manual (3rd Edn.) Land 
Acquisition Act, S. 5-A N. 3; S. 17 N. 4. 


(C) Land Acquisition | Act (1 of 1894), 
S. 17 (1) — Evidence Act (1 of 1872), 
S. 106 — “Urgency” in acquisition 
proceeding under S., 17 (1) — Burd2n 
of proof — Initial burden to show exis- 
tence of urgency is on Government — 
When that is discharged it is for owner 
to show that there does not exist such 
an urgency. AIR 1977 SC 183, Foll. 

(Para 12) 

Anno: 
Acquisition Act, S. 17, N. 3; Evi. Act, 
S. 106, N. 17. 


Cases Referred: Chronological Paras 
AIR 1978 SC 1088: 1978 Lab IC 961 11 


AIR 1977 SC 183 10,12 
AIR 1977 Delhi 209 (FB) 11 
AIR 1968 SC 870 8 
AIR 1967 SC 1081 9 
(1890) 25 Ir R, 110, Palmer v. McCcr- 

mick 8 
V. S. DESHPANDE, ¥.:— The ad- 


mission of this writ petition depends 
on the application of S. 17 (1) of tae 
Land Acquisition Act (herein called the 
Act), to the facts pleaded in the pezi- 
tion, the reply to the show-cause no- 
tice and the rejoinder. On 16th Dec. 
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1977 notifications under Ss. 4, 6 and 17 (1) 
of the Act were issued by the Ad- 
ministrator of Delhi in respect of cer- 
tain lands including field No. 401 be- 
longing to petitioner No. 1. Argument 
of Shri J. M. Lal, learned counsel for 
the petitioners, was. confined to field 
No 401. The validity of the notifica- 
tion under S, 17 (I) alone was canvass- 
ed in the long oral argument, though 
initially the prayer in the writ petition 
included the quashing of the notifica- 
tions under Ss. 4 and 6 of the Act also. 
The reasons advanced for the invalidity 
of the order passed by the Administra- 
tor under S. 17 (1) requiring immediate 
possession to be taken of the land with- 
out hearing objections to the S. 4 noti- 
fication under S. 5-A of the Act advan- 
ced by the learned counsel are dealt 


with below: _ 
2. (1) The main contention, is that 
the land is neither arable nor waste 


within the meaning of S. 17 (1). Thisis 
a question of fact. In the petition it 
was said that S. 17 (1) was not applic- 
able to the land, because it was neither 
waste nor arable and the same has 
been certified to that effect by the 
Deputy Commissioner at the behest of 
the Delhi Administration. The request 
of the Delhi Administration to the De- 
puty Commissioner was. made because 
he was the authority to issue the cer- 
tificate. It does not mean that zhe Delhi 
Administration was dictating to the: De- 
puty Commissioner or that the Deputy 
Commissioner was told not to apply his 
mind to the request before granting the 
certificate or that he should grant the 
certificate. whether the land is arabie 
or waste or not. 


3. It was then said in the petition 
that the petitioners have been using the 
land for residential purposes for quite 
a long time and that they did not cul- 
tivate the same for the last many 
years. This allegation has been denied 
in the reply to the, show cause notice 
and it is alleged that the land is waste 
or arable and that the petitioners have 
not been using. the land for residential 
purposes as there are no buildings for 


residential purpose built on the said 
land. l f 
4, In the rejoinder the petitioners 


have- said that the lands are bzing used 
for purposes other than agricultural. 
Four annexures are filed to. support the 
allegations of the petitioners. In the- 
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first annexure Khasra No. 401 is shown 
to be a nursery on which a tube-well 
and a pucca house existed in the year 
1975, In the rejoinder the petitioners 
have stated that during the emergency 
the Delhi Administration illegally de- 
molished the pucca buildings on the 
land. Thereafter the petitioners have 
put up semi-pucca-* buildings on their 
lands. ` 


5. Annexure II is a notice under 
S. 81 (2) of the Delhi Land Reforms 
Act complaining that in Khasra 
No. 400/1, area 1.00 was being used for 
non-agricultural purposes. This means 
that action was threatned for the eject- 
ment of the person using agricultural 
land for non-agricultural purposes. This 
notice calls upon the owner to appear 
in the court on 31-12-1975 and may be 
relating to the time when the pucca 
building, existed on the land. 


6. But the mere construction of a 


building on every agricultural land does 
not convert it into non-agricultural 
land. In S. 3 (13) of the Delhi Land 
Reforms Act, 1954 land is defined to 
include land occupied for purposes con- 
nected with agriculture and includes 
buildings appurtenant thereto. In fact, 
under S. 3 (12) a dwelling house erect- 
ed on, the holding by the tenure-hol- 
der is regarded. as an improvement. 
Similarly, a tube-well or well is also re- 
garded as an improvement. Shri Lal 
has not, therefore, succeeded in show- 
ing that this land was not agrilcutural 
merely because a house and a tube- 
well at one time existed on it. 


7 On the contrary, in annexure IV, 
it is shown that these lands were cul- 
tivated in 1967-68 and that Kharif was 
sown in 1973, Rabi in 1974 and again 
Kharif in 1974. The documentary evi- 
dence produced by the petitioners them~ 
selves thus shows that (a) the lands 
- have been agricultural, (b). the con- 
struction of a farm house and a tube- 
well on them did not convert them in- 
to non-agricultural lands and (c) that 
even the pucca houses were demolish- 
ed during the emergency, so that in 
Dec, 1977 no pucca house existed on 
the lands. i 


8. (2) The next objection of Shri 
Lal was that the respondents have not 
taken up a definite stand that the land 
- was either arable or waste On the 
other hand, they ` are using both the 


A. I R. 


words to qualify the land so that it 
may be either arable or waste. If the 
landis such that it could well be either 


of the two and in either event 
Section 17 (1) is. applicable, the res- 
pondents cannot be blamed if they 


wish. to avail themselves of both the 


provisions. According to the Oxford 
Dictionary “arable Land” is “land 
which is capable of being plough- 


ed. or fit for tillage.” It is not 
necessary that the land should 
be, actually cultivated, It is sufficient 
ifitis capable of being cultivated. (See 
Ishwarlal Girdharlal Joshi v. State of 
Gujarat, AIR 1968 SC 870, citing Chat- 
terton V. C. in (1890) 25 Ir R. 110 in 
paras 22 and 23. The court concluded at 
the end of para 23 that arable land 
means not only land capable of culti- 
vation but also land which is actually 
cultivated). 


9. In Raja Anand Brahma Shah v. 
State of Uttar Pradesh, AIR 1967 SC 1081, 
the ‘question was whether forest land 
was arable land. It was pointed out that 
forest land was neither arable nor 
waste. It was held to be not arable in 
paragraph 5 of the judgment because 
“In the context of S. 17 (1): of the Act 
the. expression must be construed to 
mean ‘lands which are mainly used for 
ploughing and for l raising“ ‘crops’. 
This observation was ‘made to exclude 
forest land from being’ ‘regarded as arable 
because they are not mainly used 
for ploughing and for raising ' crops. 
Immediately preceding the observation, 
the definition in the Oxford Dictionary 
is cited to show that arable land is 
that which is capable of being plough- 
ed. It follows, therefore, that land 
which is capable of being cultivated is 


„arable land whether it is’ actually cul- 


tivated or not. The lands in the pre- 
sent case were undoubtedly cultivated 
at one time. Whether the cultivation 
has now ceased or not is not known. 


10. (3) It was then contended that 
before applying S. 17 (1) the Govern- 
ment must consider whether objections 
under S. 5-A can be heard quickly and 
it is only if this cannot be done that 
S. 17 (1) should be invoked. The deci~ 


` sion in Narayan Govind Gavate v. State 


of Maharashtra, AIR 1977 SC 183 was 
relied upon. 

The notifications -under Sections 4, 6 
and 17 (1) were issued on 16th Decem- 
ber 1977. The reason for acquisition 


1879 


is given on 26th May, 1977 by the Az- 
sistant Engineer, P. W.D., as follows :— 

rege one additional raised carriag2 
way in the last 1 Km, Stretch of Delai 
Gurgaon Road is to be provided cn 
East side of the existing D. G. Road 
asthe existing one gets submerged duz- 
ing the rainy season and interrupts the 
continuous flow of traffic It 
is therefore requested that necessary 
action for issue of notification may 
kindly be taken at the earliest possikle 
so that the execution of work may 3e 
taken up on top priority basis as. desit- 
ed by Government of India.” 


In the notings dated 3-12-1977 and 
9-12-1977 produced by the responderts 
also it is stated that S. 17 (1) should 
be invoked because the work has to 2e 
done within cne month as the existing 
road gets submerged during the rainy 
season. Shri Lal argued that objectians 
under S. 5-A could have been heard 
during the time from May to Dec. 19"7. 
But he fails to notice that the notifica- 
tion under S, 4 itself could not be issu- 
ed till Dec. 1977 and the question of 
hearing objections till then could rot 
arise. No amount of delay on the part 
of the Government prior to the issue 
of the notification under S, 4 is rele- 
vant. It is only when S. 4 notification 
is issued that it has to be considered 
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whether compliance with S. 5-A showld. 


be dispensed with and action uncer 
S. 17 (1) should be taken after issuing 
notification under S. 6. This was ccn- 
sidered by the Government. It is well 
known that Delhi gets rains not oriy 
inthe rainy season but also in the wn- 
ter months. It cannot be said, the-e- 
fore, that the need of dispensing w.th 
compliance of S. 5-A was not present 
in Dec. 1977. It cannot be said that 
Government must comply with S. 5-A 
even though rains in winter could cause 
inconvenience to the traffic on this 
road, 


11. (4) It was then said that there 
was no urgency which required actinn 
to be taken under S. 17 (1). A Fall 
Bench of this Court in S. K. Gupta v. 
Union of India, AIR 1977 Delhi 209, tas 
pointed out that the urgency has to be 
in the opinion of the Government. It 
would follow, therefore, that it is not a 
matter on which an independent dei- 
sion of this court can be invited. It is 
well settled that it is only the existerce 
and not the sufficiency of the mater.al 


Inder Parkash v. Dy- 


. the Supreme 
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before the Government which can be 
examined by the court. The material 
existed because of the „possibility of 
rains in winter 1977-78. Whether such 
material was sufficient for invoking 
S. 17 (1) was for the Government to 
decide and not for this court. The 
formation of the opinion by the Gov- 
ernment under Section 10 of the Indus- 
trial Disputes Act offers a close analogy 
to the formation of opinion under S. 17 
read with S, 17 (4) of the Act. The 
latest law as to the scope of judicial 
review in such a case is summed up by 
Court in Shambu Nath 
Goyal v. Bank of Baroda AIR 1978 SC 
1088, 

12. The jnitial burden of proof to 
show urgency was on the Government 
under S. 106 of the Evidence Act as 
pointed out by the Supreme Court in 
Narayan Govind Gavate’s case (AIR 
1977 SC 183) (Supra), but after the 
possibility of winter rains was taken 
into account that burden was dis- 
charged, It was then for the petitioner 
to show that urgency did not exist. The 
petitioner has made no attempt to do 
SO. 

' 13. We are of the view, therefore, 
that the petitioners have not made out 
any prima facie case for the admission 
of this writ petition by us. They have 
not shown that the land was not arable 
or waste nor have they shown that 


there was no urgency for taking pos- 


session of the same. The writ petition 
is, therefore, dismissed in limine, after 
hearing both the sides. 

l Petition dismissed. 
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H. L. ANAND J, 


Inder Parkash, Petitioner v. Deputy 
Commissioner, Delhi and others, Res- 
pondents, 

Civil Writ Petn. No. 739 of 1975, D/- 
31-8-1978. 

(A) Constitution of India, Art, 341 — 
Whether ‘Patol? community of Multan 
is a Scheduled Caste — It is for the 
concerned authorities to determine — 
Court will not  re-assess material or 
substitute its own conclusion, (Para 6) 

Anno: AIR Comm. Constitution of 
India (2nd Edn.) Art. 341 N. 1. 
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(B) Evidence Act (1 of 1872), S. 115 
— Equitable estoppel — Educational 
institution cannot cancel a student’s 
initial admission on basis of disqualifi- 
cation after fetting the student study 
in the course for a long time. 


Though the initial admission of the 
petitioner was provisional and so was 
the re-admission, that would not jus- 
tify a verification with regard to the 
status of the petitioner and the cor- 
rectness of his representation in that 
behalf during a long period of four 
years. In the absence of any definite 


action after 1972 the petitioner was en- ' 


titled to assume that by pursuing his 
studies he was not wasting his years. 
Having, therefore, thus virtually indu- 
ced the petitioner to continue with the 
studies unhindered during a long period 


of four years, out of the total .duration ` 


of the course of 5 years, it was -not 
open to the authorities to turn round 
in the year 1975, when the peti- 
tioner had already reached the final 
year, to tell the petitioner that on’ veri- 
fication it had been found that the 
petitioner did not belong to the Sche- 
duled Caste and had obtained admis- 
sion by a false representation. l 


On account of inordinate delay of 
about four . years, during which the 
petitioner continued his studies, the au- 
thorities would be disentitled to revoke 
the admission of the petitioner, what- 
ever may have been the nature of the 
petitioner’s representation and whether 
or not the petitioner did or did 
not belong to the Scheduled Caste. The 
impugned order of cancellation of. ad- 
mission would, therefore, be liable to 
be quashed on this ground alone: Case 
law referred. (Para 7) 


Anno: AIR Manual (8rd Edn.) Evi- 
dence Act S. 115 N. 14, 28. 


(C) Constitution of India, Arts. 19 (1) 
(œ), 21 — Right to higher education as 
a prerequisite to carrying on profes- 
sion — Partakes the’ nature of funda- 
mental right though not specifically 
named, ip ah ee 

The decision of the Supreme Court 
in the case off Maneka Gandhi,. AIR 
1978 SC 597 would appear to have af- 


fixed its seal of approval on the prin-— 


ciple that even if a right was not speci- 
fically named in the fundamental rights 
chapter of the Constitution, it may still 
be fundamental right covered: by some 
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- basis of the 
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clause of its various articles, if it was 
an integral part of a named fundamen- 
tal right or partook of the same basic. 
nature and character as an embodied 
fundamental: right, even though it was 


.not enough that the right claimed mere- 


ly flows or emanates from a named 
fundamental right or that its existence 
Was necessary in order to make the 
exercise of the named fundamental 
right meaningful and effective. If the 
right to receive higher education or 
aprofesssional | education, which is a. 
pre-requisite to practising a particular 
trade or profession or to exercise some 
of the fundamental rights, -such as the 
right to freedom of expression, be in 
themselves fundamental rights on the 
aforesaid theory, there 
would be no escape from the conclu> 
sion that when the petitioner was 
sought to be deprived of the oppor- 
tunity to pursue medical education by 
an improper order, the impugned ac- 
tion would constitute an infraction of 
his fundamental right. Where the right 
to pursue professional or technical 
studies, the completion of which would - 
directly entitle a -student to practise 
a profession, any improper interfer- 
ence in such a pursuit would attract 
the fundamental right to carry on the 
profession because the right to carry 
on the profession’ would be directly 


interfered with by such an improper 
action, (Para 10) 
Anno: AIR Comm: Constn. of -India 
(2nd Edn), Art. 19, N. 74 Art. 21, 

N. 5. 
Cases Referred: Chronological Paras 
AIR 1978 SC 59 _ 10, 12 
AIR 1978 Delhi 308 10, 12 
AIR 1978 Punj & Har 109 T. 
AIR -1976 SC 376 y 
AIR 1976 Cal 347 7 
AIR 1975 SC 1378:1975 Cri LJ 1111 
l 10 


AIR 1967 SC 1836: (1967) 3 SCR 52510 
AIR 1963 SC 1295:1963 (2) Cri LJ 329 

: 1963 All LJ 711 10 
AIR 1950 SC’ 27:51 Cri LJ 1383 10 


Bikramjit Nayyar, for Petitioner; 
S. K. Mahajan, (for Nos. 1,2,3 and 5) 
and: V. P. Chaudhry, (for No. 4), for: 
Respondents. l : 

ORDER. :— This petition under Arti- 
cles 226 and 227.of the Constitution of, 
India, by ‘a medical student, chal- 
lenges: the action of the University of 
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Delhi and the authorities of the Maw- 
lana Azad Medical College, cancelling 
the admission of the petitioner as a 
medical student, on the ground that 
he had obtained admission on the basis 
of a false representation that he b2- 
longed to the Scheduled Caste and 
raises, inter alia, an important ques- 
tion as to whether the right to high=r 
or technical or professional education 
could be treated as an integral part of 
either the fundamental right of frez- 
dom of expression and speech or <o 
carry on ary trade or  professien 
and be themselves enforceable as 
fundamental rights. ; 


2. In the vear 1971, the petitioner, 
who was admittedly eligible’ for ad- 
mission for a medical course, was ad- 
mitted in the Maulana Azed Medical 
College, against a seat reserved for a 
Scheduled Caste candidate, on the basis 
of a represertation in his application 
that he belonged to Julaha caste. The 
petitioner had enclosed with the a- 
plication a certificate to that effect issu- 
ed by the office of the Deputy Com- 
missioner, Delhi (Annexure P. 2). A<- 
cording to the certificate the petitioner 
belonged to Julaha caste, which was 
recognised as a Scheduled Caste. Tne 
petitioner had, however, been admit- 
ed on a provisional basis subject to 
verification. It appears that while tae 
petitioner was in the first year of tae 
M. B. B. S. course verification revealed 
that the petitioner did not belong to 
any Scheduled Caste. The provisioral 
admission of the petitioner was accord- 
ingly -cancelled by an order of the 
Principal of the college made on Ncv. 
. 18, 1971. 


3. Subsequently in Feb. 1972, >on 
a representation from the petitiorer 


reiterating his claim of being a mem- 
ber of the Scheduled Caste, the can- 
cellation was rescinded and the peti- 
tioner was provisionally readmitted 
subject to the decision of the Deptty 
Commissioner on the petitioners +- 
presentation. It appears that between 
the year 1972 and 1975 the process of 
verification went on at a rather leisure- 
ly pace in course of which a refer- 
ence was made to the Commissioner 
for Scheduled Castes and Tribes, The 
Commissioner answered in the nega- 
tive the reference of the Deputy Com- 
missioner, Delhi, if a member of the 
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Patoli community of Multan, to which 
the petitioner claimed to belong, was 
part of the “weaving caste’. The Com- 
missioner expressed the view that the 


‘petitioner did not belong to any Sche- 


duled Caste, On the basis of this. con- 
clusion of the Commissioner, the De- 
puty Commissioner, Delhi, informed 
the college authoritties that the peti- 
tioner was not a member of the Julaha 
community and was, therefore, not a 
member of any Scheduled Caste. It 
is on the’ basis of this finding and on 
the recommendation of the college 
authorities that the University of Delhi 
advised the college authorities to can- 
cel the admission of the petitioner. 
Pursuant to this the admission of the 
petitioner was eventually cancelled by 
the .college authorities by an order of 
June 9, 1975, Annexure ‘A’, [It fur- 
ther appears that until the order made 


by the college authorities, cancelling 
the admission of the petitioner, the 


petitioner continued to make progress 
in the studies and had already spent 
more than 4 years and was in the 
Sth and the final year of the studies 
when he filed the present petition in 
1975, challenging the cancellation of 
the admission and the proceedings 
leading thereto, On the Rule Nisi be- 
ing issued the petitioner was allowed 
to appear in the final examination and 
has since appeared in‘ the suppelemen- 
tary examination, subject to the deci- 
sion of the petition, pending which his 
result has remained withheld. 


4. Rival contentions raise -two ques- 
tions for consideration:— 

(1) Whether the impugned action 
cancelling the admission suffers from 
any legal infirmity and is on that ac- 
count liable to be quashed; | 

(2) If so, whether there is any con- 
stitutional impediment to the grant of 
appropriate relief to the petitioner. 

Legal infirmity. 

5. The - first question that must, 
therefore, be determined is whether the 
impugned action of the University and 
the college authorities and the proceed- 
ings leading to the cancellation of ad- 
mission suffer from such legal infirmity 
as would have a vitiating effect. 

6. There has been considerable con- 
troversy between the parties as to whe- 
ther on the material on record the 
various authorities concerned with the 
matter were justified in arriving at 
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the conclusion that the petitioner did 
not belong to the Julaha community 
and was, therefore, nota member of the 
Scheduled Caste, There was also con- 
siderable controversy between the par- 
ties as to the manner in which the 
decision with regard to the question 
was arrived at by the Commissioner 
for Scheduled Castes and Tribes, the 
Deputy Commissioner, Delhi and the 
University. and college authorities, in 
particular, whether the petitioner had 
been granted reasonable opportunity 
of being heard by the various authori- 
ties before arriving at a conclusion 
adverse to him with regard to his 
status as a member of the Scheduled 
Caste, None of these contentions are, 
however, of any avail to the petitioner. 
True, material, inter alia, consisting of 
copy of record of certain judicial pro- 
ceedings involving the grandfather of 


the petitioner was placed on the re- 
cord which described the petitioner's 
grandfather as belonging to the “Pa- 


toi” community of Multan and there 
may be some force in the contention 
that the expression ‘“Patoli”, on a re- 
asonable construction, could be said to 
be analogous to the profession of 
weaving and may, therefore, provide a 
basis for the further contention that 
the Patoli community -of Multan. con- 
stituted a class of weavers, forming 
partof the Julaha community, so as to 
qualify for being considered one- of 
the Scheduled Castes. It was however, 
for the authorities concerned to arrive 
at a proper conclusion if the petitioner 
belonged to a Scheduled Caste or 
not and it was not for. this 
to either re-assess the ‘material on 
which the conclusion may be based 
or to- substitute its own conclu- 
sion for that of the authorities. 
There is no substance in the criticism 
as to the manner in which the deci- 
sion was arrived at because admittedly 
at various stages the petitioner was 
associated with the enquiry and was 
given an opportunity to produce such 
material as the petitioner may be ad- 
viced to in support of his claim. There 
was some justifiable criticism of the 
manner in which the enquiry 
was entrusted to the local police 
and was held by & because this 
enquiry was‘ behind the back of the 
petitioner, apparently from the neigh- 
bours of the petitioner and from the 


court. 
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residents of the locality but. that is of 
no significance because this enquiry 
was conducted prior to the earlier can- 
cellation of admission and could not, 
therefore, be said to form a basis for 
the impugned orders. The contention 
that the Commissioner’s answer to the 
reference was not categorical is also 
devoid of any force. Three questions 
had been posed for the consideration 
of the Commissioner, namely:— 

(1) Whether the members of Patoli 
Community of Multan belong to weav- 
ing caste. 

(2) If so, whether the members of 
this community can be treated to be 
members of Scheduled Caste in India. 


(3) The nature of distinction bétween 
members of Vijh community of Pun- 
jab and members of Patoli Community 
in Multan.” 

These questions were answered by the 
Commissioner in the following man- 
ner:— 

“Il. No such details are 
with us. 


` available 


2. The question does not arise, 
3. No such details are available in 
this Office. ) 


While it is thus true that there was 
no categorical answer to the first ques-. 
tion because all that the Commissioner 
said was that no details were avail- 
able and there may be some substance 
in the contention that the Commis- 
Sioner did not preclude the possibility 
of Patoli community of Multan being 
synonymous with the weaving caste 
and be, therefore entitled to be treat- 
ed as a Scheduled Caste, it. is, hows 
ever, not possible to ignore the fur- 
ther observation of the Commissioner 
that the petitioner had been successful 
in getting a certificate with the con- 
hivance of certain officials ‘which would 
justify an overall inference that on the 
basis of materia] . available with the 
Commissioner, he was unable to cer- 
tify that the petitioner belonged to 
the Scheduled Caste. 

7. There is, however, an aspect of 
the determination of the question of 
the petitioner’s status which introduces 
granted admission in the year 1971, 
a vitiating infirmity. The petitioner was 
subject to verification with regard to 


his claim of being a member of the 
Scheduled Caste. This admission was 
‘ cancelled in November 1971 but the 
cancellation order was rescinded fol- 


1979 


lowing the petitioner’s representation 
and the petitioner was  re-admitted, 
provisionally though, in February 1972. 
The admission of the petitioner was 
eventually cancelled in June 1975 oy 
which time the petitioner had com- 


pleted four years of studies in, the 
Medical College and was in the Eth 
and the final year. During this long 
period of four years not only the 
State had incurred considerable ex- 
penditure in imparting the requisite 
education to him, the petitioner had 


also spent four valuable years of his 
youth in the pursuit of medical stud.es 
and had successfully reached the final 
year. It is true that the initial ed- 
mission of the petitioner was provi- 
sional and so was the re-admission, kut 
‘that would not justify a verification 
with regard to the status of the peti- 
tioner and the correctness of his re- 
presentation in that behalf during a 
long period of four years. In the sb- 
sence of any definite action after 1¢72 
the petitioner was entitled to assume 
that by pursuing his studieshe was rot 
wasting his years. Having, therefo-e, 
thus virtually induced the petitioner to 
continue with the studies unhindered 
during a long period of four years, 


out df the total duration of 
the course of 5 years, it was- 
not open to the authorities. to 


turn round in the year 1975, when the 
petitioner had already reached. the fimal 
year, to tell the 
verification it had been found that the 
petitioner did not belong to the Sche- 
duled Caste and had obtained admis- 
sion by a false representation. This is 
exactly how the Punjab High Co rt, 
‘AIR 1978 Punj & Har 109 looked at 
the matter in a somewhat similar sett- 
ing of facts. The High Court rightly, 
with respect, sought support from cer- 
tain observations of the Supreme Court 
AIR 1976 SC 376, made with regerd 


to the cancellation of admission of a. 


student in the context of facts and 
circumstances, which were slightly œf- 
ferent. It is true that the Caleucta 
High Court, AIR 1976 Cal’ 347 took a 


contrary view of the matter but that 
was where the’ verification had ccn- 
cluded at the initial stage itself. I 
would, therefore, have no hesitation 
in holding that on account of inordi- 
nate delay of about four years, dur- 
ing which the petitioner continued his 
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studies, the authorities would be dis- 
entitled to revoke the admission of the 


petitioner, whatever may have been 
the nature of the  petitioner’s re- 
presentation and whether or not the 


petitioner did or did not belong to the 
Scheduled Caste. The impugned order 
of cancelletion of admission would, 
therefore, be liable to be quashed on 
this ground alone. 


Constitutional bar: 


8. If that be the serious infirmity 
from which the impugned action suf- 
fers, is there any constitutional im- 
pediment to the grant of appropriate 
relief to the petitioner under Article 
226 of the Constitution, is the next 
question that must be considered. The 
respondents propose an affirmative 
answer to the question on the ground 
that, inasmuch as there was no viola- 
tion any statute, the case of the peti- 
tioner would be outside Article 226 (1) 
(b) of the Constitution of India with 
the result that no writ or order could 
be. issued to give the necessary relief 
to the petitioner. On behalf. of the 
petitioner a negative answer is propos- 
ed on the ground that the case ofthe 
petitioner would be covered by Arti- 
cle 226 (1) ‘(a) of the Constitution, a 
proposition which is vehemently con- 
tested on behalf of the respondents. 


Right to receive education how far a 
fundamental right: 


9. This raises an interesting ques- 
tion as to whether the right to higher 
education or professional or technical 
education, which is a pre-requisite to 
the exercise of a number -of funda- 
such as freedom of 
speech and expression, and the right 
fo carry on any trade or profession, 
could by themselves be considered 
fundamental rights capable of being 
enforced. On the enactment of the 42nd 
Constitutional Amendment, a doubt 
arose if the petition involved the en- 
forcement of any fundamental right, 
which the petitioner had until then 
not invoked, and I had, therefore, re- 
ferred to a larger Bench the question 
as to whether in the circumstances the 
petition would abate in view of the 
Constitutional amendment. In the Full 
Bench, the parties agreed that the 
question of abatement need not be 
considered because the petition in- 
volved a fundamental right. Counsel 
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for the respondents pointed out that 
there was perhaps some misunderstand~ 
ing and that on behalf of the respon- 


dents it had never been conceded that 
the petitioner had any fundamental 
right to higher or professional educa- 
.tion. Subsequently the petitioner was 
granted leave to urge the additional 
‘ground that the impugned cancellation 
involved an infraction of a funda- 
mental right, 


10. A review of the history of judi- 
cial decisions though in the United 
States, as indeed in this country, re- 
veals two distinct currents in judicial 
as well as juristic thinking with re- 
gard to the content, scope and the 
frontiers of fundamental rights em- 
bodied in the Constitutional law of 
these countries, While one view has 
been to extend and widen the scope 
of the fundamental rights so as to ex- 
tend the area of constitutional protec- 
. tion with the aid of the theory of em- 
anation or extension or the need 
to make the embodied fundamental 
rights -more effective or to treat cer- 
tain rights as forming an integral part 
of the named fundamental right, even 
though such rights’ are not specifically 
mentioned, the other line of thinking 
represents a cautious approach to the 
interpretation of the constitutional 
guarantees and represents an attempt 
to discourage unnecessary judicial ex- 
tension of the embodied constitutional 
guarantees. The decisions of the Supre- 
me Court with regard to the funda- 
mental rights are not wanting in inst- 
ances of these apparently conflicting 
trends. The decisions of the Supreme 


Court in the case of A. K. Gopalan ` 


AIR 1950 SC 27 and the majority 
judgment in Kharak Singh’s case AIR 
1963 SC 1295 would fall ‘in the first 
category, while the minority judgment 
of Subba Rao, J, in Kharak Singh’s 
ease (supra), the decision of the Supre- 
me Court in Satwant Singh Sawhney, 
(1967) 3 SCR 525: (AIR 1967 SC 1836) 
and certain observations of Mathew, 
J. in the case of Govind, AIR 1975 SC 
1378 would appear to represent the 
second current of thought, The recent 
decision of the Supreme Court in the 
famous case of ‘Maneka Gandhi, Writ 
Petn, No 231 of 1977, D/- 25-1-1978: 
Reported in AIR 1978 SC 597 would 
appear to have affixed its seal of ap- 


proval on the principle that even if 


‘of the aforesaid 
-be no escape from the conclusion that 


_ every 


- 
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a right was not specifically named in 
the fundamental rights chapter of the 
Constitution, it may still be fundamen- 
tal right covered by some clause 
of its various articles, if it was an in- 
tegral part of a named fundamental 
right or partook of the same basic 
nature and character as an embodied 
fundamental right, even though it was 
not enough that the right claimed 
merely flows or emanates from a 
named fundamental right -or’ that its 
existence was necessary in order to 
make the exercise of- the named funda- 
mental right meaningful and effective. 
Following this decision, a Division 
Bench of this Court, to which I wasa 
party held in the case of Anand Var- 


-dhan Chandel C.W.P. No. 579 of 1977, 


D/- 5-5-1978, 
Delhi 308) 
higher or 
itself a 


(Reported in AIR 1978 
that: the right to receive 
professional -education was 
fundamental right, which 
would be spelt out of a number of 
clauses of Art. 19 (1) read with Arti- 
cle 21 of the Constitution of India, 
even independently of Article 41 of 
the Constitution. If the right to receive 
higher education or a professional 


_ education, which is a pre-requisite to 


practising a particular trade or pro- 
fession or to exercise some of the 
fundamental rights, such as the right 
to freedom of expression, be in them- 
selves fundamental rights on the- basis 
theory, there would 


when the petitioner was sought to be 
deprived of the opportunity to pursue 
medical education by an improper 
order, the impugned action would con- 
stitute an infraction of - his funda- 
mental right. However, in the pre- 
sent state of the law, it is not easy 
to hold either with reference to the 
theory of emanation or extension or 
that of the integral part of a named 
fundamental right to say that any or 
denial of an opportunity to 
carry out . professional or technical 
education or studies would necessarily 
impinge on the fundamental right to 
carry on any trade or profession for 
which such technical or professional 
study may be a pre-requisite. Such a 
conclusion would perhaps have to wait 
for further developments in law and 
the law in this behalf would have to 
develop on a case to case basis. There _ 
can, however, be no doubt in the con- 
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text of the legal position that obtains 
today that the decision of the Supreme 
‘Court in the case of Maneka Gandai 
(supra), and the legal thought that has 
been thrown up by the decision ` f 
this Court in the case of Anand Var- 
dhan Chandel (supra), that where the 
right to pursue professional or techri- 
cal studies, the completion of which 


would directly entitle a student to 
practise a profession, as in the pre- 
sent case, any improper interferenze 


in such a pursuit would. attract tre 
fundamental right to carry on the pro- 
fession because the right to carry mM 
the profession would be directly inter- 
fered with by such an improper ` ec- 
tion, . In this view of the  miatt=r, 
‘there would, therefore, be no constitu- 
tional impediment to the grant of gp- 
propriate relief to the petitioner and. 
the relief would, therefore, be justified 

in the enforcement of the fundamenzal 
right 


11. In the result, the petition suc- 
ceeds, the impugned order of canel- 
lation of admission is: quashed. The 
authorities would declare the result of 
petitioner and he would be treated in’ 
accordance with law on the result be- 
ing so declared, 


12. On. the constitutional chanzes 
brought about during the Emergencny, 
it almost appeard that the petition was 


perhaps liable to abate and the caseof. 


was lost beyond any 
possible hope or redemption. It was, 
therefore, referred to a larger Bench 
in the hope that there may perhaps 
be some silver lining on the othker- 
wise dark horizon. There was some 
ray of hope when it was suggested 
that the petition involved a funda- 
mental right which became brighter on 
account of -recent judicial thinking in- 
corporated in the decision of the 
Supreme Court,’ in the case of Mareka 
Gandhi (AIR 1978 SC 597) (sugra), 
and, following that the decision of 
this court in the case of Anand Far- 
-dhan Chandel (AIR 1978 Delhi 308) 
(supra), with the result that by the 
piecing together of logic, reason and 
certain principles, it has been possible 
to arrive at the happy conclusion so 
as to save the career of a young mədi- 
cal student from cloud if not virtual 
oblivion.: 

13. It must,- however, 
out in all fairness to the 


the petitioner 


be pointed 
Univezsity 
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and . the college authorities that, apart 
from the delay. involved in the deter- 
mination of the status of the peti- 
tioner, the authorities acted without any 
animus and in a just and fair manner. 
The educational authorities are in loco. 
parentis' to the students, who enter the 
portals of these temples of learning 
and it is for this reason that courts 
arẹ very reluctant to interfere in the 
domestic affairs of such institutions. 
Where, however, such interference is 
necessary in the interest of justice, as 
in the present case, such interference 


becomes a duty. Nevertheless, the 
anxiety of the University and the 
college authorities to take a serious 


view of the misrepresentation that may 
have been made by the petitioner pro- 
bably in his anxiety to secure admis- 
dion, which otherwise may not have 
been possible, is quite understandable 
and the relief that this court is grant- 
ing to the petitioner should not in any 
manner be understood as condoning any 
such act, for, whatever be the end, 
no end weuld justify the means. In 
the circumstances, the petitioner would 
not have his costs, i 


Petition allowed. 
yo l À 
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Mrs, Manjula S. Deshmukh, Peti- 
titioner v. Suresh Deshmukh, Respon- 
dent. 


Matrimonial Reference No. 2 of 1977, . 
D/- 9-11-1978.* i 


Divorce Act (4 of 1869), S. 19 (1) — 
— Nullity of marriage — Impotency — 
Birth of child’ due to fecundation ab 
extra — Held, the marriage had not 
been consummated. 


Impotency means incapacity to con- 
summate the marriage and not merely 
incapacity for procreation. The test is 
consummation and capacity to consum- 
mate. Case Law disctssed. (Para 20) 

Even when there is conception, there 
is not necessarily intercourse in law. 
Thus notwithstanding the birth of the 
a ER A S 


*(Reference made by G. R. Luthra, 
Addl. Dist. J., Delhi, D/- 19-11-1977.) 
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child it has to be held on facts of the 
instant case that the marriage has not 
been consummated as the evidence 
shows that the semen might have en- 
countered the vagina of the woman and 
caused a pregnancy without penetra- 
tion or ordinary intercourse as it is 
properly understood. The birth of the 
child in such a case is due to an ac- 
cidental freak of fecundation ab extra 
during an abortive attempt to consum- 
mate, l (Para 23) 
Anno: AIR Manual (3rd Edn.), Div- 
orce Act, S. 19, N. 2.. 
Cases Referred: Chronological Paras 
AIR 1973 Delhi 200: 1973 Delhi LT 222 
. 17 
(1967) 1 WLR 1554: (1967) 3 All ER 
178n, W. (Orse. K) v. W. 19 
(1952) 1 All ER 1194, R. v. R. (Orse. 7 
1 


1949 P. 211: (1949) I All ER 141, 
R.E.L. v. E, L, 10, 13 
(1943) 2. All ER 540, Clarke v. Clarke, 
4,5, 6, 10, 11 
1934 P. 186: 151 LT 180, Snowman v. 
Snowman 10, 12 
(1924) AC 687:131 LT 482, Russell v. 
Russell 16 
Bawa Shiv Charan ‘Singh, for Peti- 
tioner. 


ORDER :— .This is a matrimonial re- 
ference, The wife sued the -husband 
for nullity ‘of marriage’ on the ground 
of his impotency. She presented a 
petition on 28th May, 1977 to. the 
District Court under Section 18 read 
with Section 19 (1) of the Indian Div- 
orce Act, 1869 (the Act), praying that 
her marriage may be declared null and 


- void on the ground that her husband ` 


was impotent at the time of marriage 
and at the time of the institution of 
the suit. The husband. appeared. He 
filed a written statement on 30th Aug. 
1977 contesting the petition. On 14th 
November, 1977 counsel for the hus- 
band made a statement before the 
court that he had been instructed by 
his client to withdraw from the case. 
As the husband withdrew from the 
arena of contest, the wife’s petition 
was tried as an undefended cause, 

2. Appearing as her own witness, 
the wife made a statement in support 
of the petition. The Additional District 
Judge was satisfied on evidence that 
the husband was impotent, He declared 
the marriage null and void and grant- 
ed the wife a decree subject to the 
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confirmation by this court under Sec- 
tion 20 of the Act. We are now asked 
to confirm the decree dated 19th Nov- 
ember, 1977 made by the Addi- 
tional District Judge, 


3. The parties were married on 19th 
October, 1972 aceording to Christian 
rites at the Cathedral Church of Re- 
according to 
Protestant faith. They lived at various 
places including Delhi. The wife al- 
leged that at no time the husband was 
able to consummate the marriage. She 
recounted the thusband’s attempts to 
effect normal intercourse but without 
success. She said that the husband was 
incapable of ordinary complete inter- 
course. Her evidence was that she re- 
mained wrapped in his. embraces 
but when it came to having sex- 


ual intercourse each time he at- 
tempted and each time he had 
to make an ignominious retreat, 


The wife then said that as the hus- 
band was unable fo penetrate her 
vagina he started . masturbating. She 
narrated the crucial event of 6th 
November, 1972 in these words: 


On. 6th November, 1972 respondent 
again attempted intercourse but could 
not achieve any penetration for lack 
of erection. He started masturbating. 
He then discharged for the first time 
holding his penis in his hands. , He 


rubbed it smeared with semen against 


my- vagina for sometime, but there 
was no penetration. He also bit me . 
on my breasts. I became pregnant by 
this act of rubbing of the wet penis 
against my organ and I did not get 
any menses after this act.” 

A child was born to the wife on 24th 
July, 1973 at the Military Hospital, 
Delhi, - l 

4. The question for decision is 
Despite the birth of the child canif 
be said that the marriage has not 
been consummated? Counsel for the 
wife referred us to Clarke (otherwise 
Talbott) v. Clarke, (1943) 2 All ER 
540 and certain passages in Taylor’s. 
Principles and Practice of Medical 
Jurisprudence (1965) 12th edition. 

5, In Clarke v. Clarke (supra), the 
parties were married in 1926 and co- 
habited until 1940. In 1930, fhe wife 
gave birth to a son, of whom, it was 
admitted, the husband was the father. 
In 1942, the wife petitioned for a de- 
cree -of judicial separation on the 
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ground of husband’s adultery. The 
husband, in his answer, alleged thet, 
for physical reasons, the marriage had 
never been consummated and petition- 
ed for a decree of nullity, Pilcher J. 
on medical evidence held that tae 
birth of the child was due to fecunda- 
tion ab extra and the marriage had 
never been consummated owing to tae 
wife’s incapacity. He granted a decr2e 
of nullity to the husband. 


6. Rarely have such cases come to 


court. Fecundation ab extra is a rere 
occurrence. Clarke v. Clarke (194&-2 
All ER 540) (supra), shows that a 


decree of nullity may in some circum- 


stances be obtained despite the birth — 


of a child of which the husband is 
admittedly the father. Medical evt 
dence: proves that fecundation ab ex ra 
is not an impossibility in human af- 
fairs, 


7. Modi in his Medical Jurispi u- 
dence and Toxicology, (1977) 20th 2d. 
at page 306 says: 

‘Tt is also an established fact that 


conception is possible without penet-a- 
tion’ of the vagina — fecundation ab 
extra, and hence it does not establ_sh 
consummation of marriage.” 


8. In support of this proposit:on 
the author has quoted the Britsh 
Medical Journal “Lancet”. 


$. In Tolstoy’s Law and Practice of” 
Divorce (1967) 6th ed. p. 114 it is 
said: 

“The birth of a child is not conciu- 
sive evidence that the marriage a8 
been consummated as it it well estib- 


lished that fecundation ab extra -an 
take place,” 

10. We may helpfully refer’ to 
three cases on the subject — Cla-ke 


v. Clarke (1943-2 All ER 540) (supza), 


Snowman v. Snowman, 1934 P. 186 
and R. E. L, v. E. L., 1949 P. 211. 
11. As we have seen, Clarke v. 


Clarke, was a case where though a 
child was born to the parties the ccurt 
held that the marriage was not cn- 
summated. The wife resisted all at- 
tempts for over 14 years, though she 


delivered a child during this period 
through fecundation ab extra by the 
husband, 


12. Snowman v. Snowman (1334 
P. 186), was a case of miscarriage. On 
a petition by a woman for nullity of 
marriage on the ground of the in- 
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capacity of the man to consummate it, 
the court was satisfied on the evidence 
that the man was incapable of ordi- 
nary complete intercourse by penetra- 
tion and that the woman was a virgin 
in spite of two miscarriages occurring 


. during cohabitation. 


13. In R. E. L. v. E. L., (1949 P. 211) 
there was artificial insemination. The 
wife whose husband had been unable 
to consummate the marriage was arti- 
ficially inseminated with her husband’s 
seed spread over some twelve months. 
The wife became pregnant and a child 
was born in due course. The court 
granted a decree of nullity to the wife. 

14. In all the three cases the ground 
was impotence, In all the three cases 
the court granted decrees for nullity. 
The proposition of law that emerges 
is this: Even when there is concep- 
tion there is not necessarily inter- 
course in law. 


15. Taylor in his Medical Jurispru- 
dence refers to another case. At page 
39 of Vol. II he says: 


“A curious, though no doubt legally 
correct, decision was reached in a case 
in 1960 in which a wife asked the 
court to accept her plea that though 
she had had a child by her husband, it 
Was a consequence of fecundation ab 
extra. He had attempted sexual inter- 
course without success owing to eje- 
culatio praecox. The court held . that 
the marriage had never been consum- 
mated owing to the incapacity of the 
husband.” 


16. Medical evidence was given in 
Russell v. Russell, (1924) AC 687 (722) 
(as stated by Lord Dunedin in his 
judgment in the House of Lords in 
that case) to the effect that, ‘“Fecunda~ 
tion ab extra is admittedly by the 
medical testimony, as vouched by the 
learned Judge (Hill J.) in his sum- 
ming up, a rare, but not impossible, 
occurrence.” 

17. The ground of impotence under 
the Hindu Marriage Act was consider- 
ed by a division bench of this court 
in Rita Nijhawan v. Bal Kishan Nij- 
hawan, 1973 Delhi LT 222: (AIR 1973 
Delhi 200).. ; 

18. In Rayden on Divorce (1974) 
12th ed, Vol. I at p. 160 it is said: 

“Capacity to have sexual inter- 
course does not depend on capacity 
to conceive, whether of husband or 
wife, and incapacity to conceive is not 
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a ground of ‘annulment. Sexual inter- 
course or consummation is sometimes 
referred to as vera copula, as the 
natural sort of coitus without power 
of conception. Vera Copula consists of 
erectio and intromissio, that is, of 
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€rection and penetration by the male - 


of the woman. Full and complete 
penetration: is an essential ingredient 
of ordinary, and complete, intercourse. 
The degree of sexual satisfaction ob- 
tained by the parties is irrelevant.” 


19. Impotence is inability to con- 
summate the marriage and to bea 


ground of nullity, such inability must . 


exist at the time of marriage and con- 
tinue to exist at the time of the insti- 
tution of the suit. For. this purpose 
sexual intercourse has been defined 
as ordinary and complete intercourse, 
not partial and imperfect intercourse. 
If so imperfect as scarcely to be natu- 
ral, it is no intercourse at all, but 
recent cases suggest that modern sur- 
gery has introduced the need of fur- 
ther scrutiny. Though it has been held 
that full penetration without ejacula- 
tion on at least one occasion amounts 
to consummation, but more recently 
another judge decided that penetration 
for. a short time, without any ejacula- 
tion, did not amount to consummation 
(See R. v. R. (Orse. F.), (1952) 1 All 
ER 1194 and W. (Orsc, K). v. W., 
(1967) I WLR 1554. See Latey on Div- 
orce (1973) 15th ed p. 225. ` 


20. Impotency means incapacity to 
consummate the marriage, and not 
merely incapacity for procreation. The 
test is consummation and capacity to 
consummate. 


21. The wife in her evidence de- 
posed to all that happened during the 
brief space from 19th October, 1972 
when the parties were married and 
15th June, 1973 when the wife came 
back-to Delhi never to return to the 
husband. 


22. In her RES the wife pro- 
duced a letter of the husband (Ex, P-1) 
dated 28th Septemebr, 1973, In this 
letter the husband made a confession 
of his incapacity. The exact words he 
used are “I am incapable”. The letter 
read as a whole leaves the impression 
on the mind that the husband was 
under great emotional distress because 
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of his inability to consummate. the 
marriage. Ha wrote to the wife ‘that 
he loved her “as Christ loved the 
Church,” and that it would be a great 
wrench if she were to leave him. He 
knew that because of his incapacity 
She had suffered so much at his 
hands. The letter is at once an expres- 
Sion of a desire to possess the wife as 
also a frank avowal of incapacity to 


consummate the marriage. The hus- 
band tried to persuade the wife 
through the written word that they 
could remain united in life for ever 


now that they have a child “to love 
and shower our affection”, as he put 
it. But the wife saw no hope of re- 
pairing this marriage. She thought 
that if the husband lacked the ability 
to consummate and was incompetent 
to perform the duties of marriage 
there was no fun in keeping up ap- 
pearances and inwardly living a life ` 
of selfdenial and- repining. 


23. The trial judge accepted the 
evidence of the wife. We:see no rea- 
son to differ from him. The evidence 
shows that the semen might have- en- 
countered the vagina of the woman 
and caused a pregnancy without pene- 
tration or ordinary intercourse as it is. 
properly understood. The birth of the 
child was due to an accidental freak 
of fecundation ab extra during an 
abortive attempt to consummate. More- 
over, it is an undefended cause be- 
cause of the non-appearance of the 
husband. His non-appearance inclines 
us to draw the inference that the 
wife’s allegations are true. - Only the 
wife’s evidence is available to us. We - 
do not see why we should disbelieve 
her, - 


24. For these reasons we confirm 
the decree of nullity of -marriage made 


by the Additional District Judge, Delhi. 


~ 


Decree of nullity 
confirmed, 
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SULTAN SINGH, J. 


M/s. Chowdhury and Gulzar Singh, 


New Delhi-1, Petitioners v, M/s. Frick 
India Ltd. New Delhi-1, Respondent. 


Suit No. 469-A of 1975, D/- 30-8-1973, 


(A) Arbitration Act (10 of 1940), S. 8 
and Sch. I Cl. 2 — Cl. 2 of Sch. I net 
mandatory — Non-compliance curable 
by procedure under S. 8. AIR 1963 Ail 
23 Dissented from. (Interpretation ef 
‘Statutes — Mandatory provision). 


A failure of the arbitrators to appoint 
an umpire under Cl. 2 is a breach cur- 
able by the procedure prescribed by Sec- 
tion 8 .of the Act itself and if a party 
fails to follow the procedure permitted 
by the Statute to remedy the breach and 
stands by till the award is made he car- 
not later on put forward non-appoint- 
.ment of an umpire as a ground for set- 
ting aside the award. Case law discuss- 
ed. AIR 1963 All 23, Dissented from. 


No doubt a period of one month from 
the latest date of respective appoint- 
ments of the arbitrators is prescribed 
for the appointment of an umpire but 
provision is made in S. 8 of the Act 
conferring power upon the court to ap- 
point am umpire even after the expiry 
of that period where 
have failed to appoint such an umpire. 
Reading S. 8 along with Cl. 2 of First 
Sch. it appears that the intention of tke 
legislature is that Cl. 2 of the First Sch. 
of the Act is not mandatory. Under Sec- 
tion 8 the court has power to appoint an 
umpire even after the expiry of ore 
‘month from the date of appointment of 
the arbitrators. (Para *) 


Anno: AIR Manual (3rd Edn.) Arb:-~ 
tration Act, S. 8 N. 9; Sch, I CL 2 N. L 


(B) Arbitration Act (10 of 1940), Sec- 
tion 14 — Filing of award in Court try 
arbitrators —- No period of limitation — 
Can be filed any time. AIR 1960 SC 629 
and ILR (1971) 2 Delhi 451, Foll. 

(Para 14) 

Anno: AIR Manual (8rd Edn.), Arbi- 
tration Act, S. 14 N. 9. 


(C) Arbitration Act (10 of 1940), Ses- 
tion 13 — Objection raised before arbi- 
trators — Arbitrators making award 
after considering all matters placed — 
Objection must be deemed to have been 
rejected. AIR 1963 SC 1677 and AR 
1970 SC 753, Rel. on. (Paras 15, 15) 


AW/AW/A24/79/ABO/SNV 
1979 Delhi/t? V G—18 


the arbitrators | 
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Anno: AIR Manual (8rd Edn.) Arbi- 
tretion Act (10 of 1940), S. 13 N. 4. 


Cases Referred ; Chronological Paras 
ILR (1971) 2 Delhi 451 14 
ATR 1970 SC 753 e 17 
AIR 1967 Bom 373- 7 
AIR 1963 SC 1677 - 16 
AIR 1963 AH 23 eae 6 
AIR 1961 SC 849 5 196r (2) Cri LJ i 
AIR 1960 SC 629 14 
AIR 1959 Bom 39 6 
AIR 1956 Cal 593 7 
AIR 1954 SC 210 10 
AIR 


1954 AH 673 : 1954 All LJ 332 6- 
AIR 1954 Naz 241 8 
AIR 1951 All 474 a © 6 

P. K. Seth, for Petitioners; S. P. 
Aggarwal, for Respondent. 

ORDER :— The two legal questions 
arise in this case. l 

1. Whether the award is liable 
to be set aside when the two ar- 
bitrators appointed by the parties fail 
to appoint an Umpire ie. they do not 
comply with Ci. 2 of First Sch. to the 
Arbitration Act. In other words, whe- 
ther Cl. 2 of First Sch. of the Arbitra- 
tion Act is mandatory or directory. 

2. Whether there is any period of 
limitation for an arbitrator to file an 
award in court. 

2. M/s. Ckaudhury and Gulzar Singh, 
petitioners by their letter dated 12th 
Sept., 1969 and M/s. Frick India Limited, 
respondents by their letter dated 6th 
March, 1970 appointed Shri D. Dutt and 
Shri S. L. Nayar as Arbitrators respec- 
tively to decide the various disputes 
amongst themselves. The arbitrators en- 
tered upon the reference on 27th May, 
1970. and made their award on 19th 
May, 1972. During the pendency of the 
arditration proceedings the petitioners 
and the respondents jointly made an ap- 
plication under S. 28 of the Arbitration 
Act for extension of time for the mak- 
ing of the award. In O.M.P. No. 22/72, 
V. D. Misra J. vide order dated 2ist 
Feb., 1972 extended the time by a pē- 
riod of 4 months from that date. 

% The arbitrators after hearing both 
the parties directed as under :— . 

“1. That the respondents shall pay to 
the claimants a sum of Rs. 12,500-00 in 
full and final settlement of all other 
claims.” i 
$. The other portion of the award is 
Not material for the purposes of the 
present controversy between the parties. 
| 5. It appears that at the request of 
the petitioners the arbitrators filed the 


°°" tract by 
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award dated 19th May; 1972 in this court 
on 7th Aug., 1972 but the Registry re- 
turned the award for filing the same in 
proper court having jurisdiction in the 
matter as the award was only fora 
sum of Rs. 12,500/ The arbitrators 
then filed the award in the subordinate 
court on 13th Sept,, 1972. The present 
respondents raised objections about the 
jurisdiction of the subordinate Court to 
deal with the matter. The subordinate 
judge vide order D/~ 30-4-1975, held 
that the claim of the respondent was 
-above Rs. 1 lac before the arbitrators 
and therefore the subordinate judge had 
` no jurisdiction in the matter, The sub- 
ordinate judge, therefore, returned the 
award for filing the same in the High 
Court. The arbitrators again filed the 
award in this Court on lith July, 1975. 
Notices of the filing of the award were 
- issued to the parties. The respondents 
-on lst Oct., 1975 filed objections IA No, 
: 9138/75 against the award. 


‘.. § The parties entered into a con 
letter dated 21st June, 1962 
“ modified by another letter dated 11th 
-Dec., 1962 and it was agreed that all 
questions and disputes shall be submit- 
ted to the arbitration under the Arbi- 
tration Act. The contention of the ob- 
jector therefore is that under S. 3 of the 
Arbitration Act Cl. 2 of the First Sch. 
became a part of the Contract. Cl. 2 of 
the First Sch. of the Arbitration Act is 
“as under :— 


“If the reference is to an even num~< 
ber of arbitrators, the arbitrators shall 
appoint an umpire not later than one 
month from .the latest date of their res- 
pective appointments.” 

It is submitted that Cl, 2 of the - First 
Sch. to the Aribtration Act Is manda- 
tory, and as the two arbitrators admit- 
tedly appointed by the parties did not 
appoint any umpire the award dated 
19th May, 1972 is null and void. The 
learned counsel for the respondent has 
relied upon: AIR 1959 Bom 39, AIR 1951 
All 474 and AIR 1963 All 23. His con- 
tention is that the use of word ‘shall’ 
in the clause and further making it’ ob- 
ligatory for the arbitrators to appoint 
an umpire not later than one month 
‘from the latest date of the respective 
appointments, make this clause manda- 
tory and not directory. In Vinayak 
Vishnu v. B. G. Gadre, AIR 1959 Bom 
39, the award made by two arbitrators 
without appointing an umpire was set 
aside. The decision in this case turned on 
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the wording of the arbitration agreement 
which required the arbitrators to nomi-~ 
nate an umpire before they proceeded 
to start an enquiry. The learned Judge 
held that in view of the expressed 
terms of the agreement mentioned above 
Cl. 2 of the First Sch. was attracted and - 
the matter was governed only by the said 
terms of the arbitration agreement. In 
the course of his judgment there are 
other observations which are obiter to 
the effect that Cl. 2 of the First Sche-» 
dule is mandatory and not directory, 
The learned Judge has not given any 
reasons in support of his view. In the 
present case, there is no agreement be~ 
tween the parties which requires the 
arbitrators to nominate an umpire 
fore they proceed. In Jawala Prasad v. 
Amar Nath, AIR 1951 All 474 the award 
made by two arbitrators was held to be 
invalid on the ground that the arbitra- 
tors have not appointed an umpire. It.- 
was observed that the Cl. 2 of the First 
Sch. is-of a mandatory character. In 
this case also no reasons were given in 
support of that view. In another case 
Shambhu Nath v. Hari Shankar Lal, 
ATR 1954 All 673 it was held that where 
the arbitrators failed to appoint an um= 
pire and the parties do not follow the 
procedure prescribed by S. 8 (1) (c) and 
S. 8 (2) of the Aribtration Act but ap= 
pear before the arbitrators and produce 
all their evidence, they must be deem-~ 
ed to have waived the irregularity and 
are estopped. It was merely an irregu- 
larity which is deemed to have been 
waived by the parties. I may mention 
that AIR 1951 All 474 was decided by- 
Sapru and Chandiramani JJ. The main 
judgment is by Sapru J. In’ AIR 1954 
All 673 the judgment was written by 
Malik C. J. while Sapru J. was a party 
to it. In the latter judgment Allahabad 
High Court has also considered the pre- 
vous judgment reported in AIR 1951 AlI 
474 and it was observed that in the ear- 
lier judgment the judges confined their 
decision to the facts of that particular 
case, In Ram Kishore v, Raj Narain 
Dubey, AIR 1963 All 23 the learned 
judge confirmed the order of the trial 
court setting aside the award made by 
the two arbitrators within a month of 
their appointment without appointing an 
umpire. The decision reported in ATR 
1951 All 474 was relied upon and the 
judgment reported in AIR 1954 All 673 
Was distinguished on the ground that 
the award in that case was made more 
than one month after. the appointment 
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of an arbitrator so that parties have a3 
opportunity to apprach for the appoint 
ment of an umpire under S. 8 of the 
Act. The learned single Judge held thet 
giving an award within one month we 
to deprive the parties of any opporti- 
nity to take action under S. 8 of the Ac, 


and was not proper and that the award 


made was invalid. I do not find any 
difference in cases where the award 3 
made within one month of the appoin= 
ment of the arbitrators and in cases 
where the award is made after expiry 
of one month from the date of appoin-—- 
ment. I respectfully do not agree with 
the view expressed by the learned sings 
Judge in this case, : 


7. The contention of the learned 
counsel for the petitioner is that Cl. -2 
of the First Sch. of the Act is not mat- 
datory but is only directory. No dou st 
-ia period of one month from the latest 
.{date of respective appointments of tie 
arbitrators is prescribed for the appoire- 
ment of an umpire but provision is 
made in S.8 of the Act  conferrirg 
power upon the court to appoint an uri- 
pire even after the expiry of that p=- 
riod where the arbitrators have failed 
to appoint such an umpire. Readixg 
S. 8 along with Cl. 2 of First Sch., it ans 
pears that the intention of the legisla- 
ture is that Cl. 2 of the First Sch. bf 
the Act is not mandatory. Under Sec. 8 
the court has power to appoint an 
umpire even after the expiry of one 
month from the date of appointment of 
the arbitrators. In AIR 1956 Cal 58, 
United Printing and Binding Works LA. 
v. Kishori Lal, a judgment by P. 3. 
Mukharji J., it has been held that tie 
word “shall” in Cl. 2 does not make tae 
provision mandatory in the sense that 
its breach will vitiate the entire arbitra- 
tion proceedings and make the award 
illegal. It has been further held that 
S. 8 (1) (c) expressly provides for tie 
case where the parties are required zo 
appoint an umpire. Therefore a failure 
of the arbitrators to appoint an umpre 
under Cl. 2 is a breach curable by tae 
procedure prescribed by S. 8 of the Art 
itself and if a party fails to follow tae 
procedure permitted by the Statute żo 
remedy the breach and stands by tll 
the award is made he cannot later =n 
put forward non-appointment of dn um- 
pire as a ground for setting aside the 
award: In the present case I may mes- 
tion that the parties by a joint applica- 


tion ©, M, P. No. 22/72 also applied -o 
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this Court for extension of time fer the 
giving of the award which was allowed 
by order dated 21st Feb., 1972. In AIR 
1967 Bom 373, M/s. Modern Builders v. 
Hukmatrai N. Vadirani, Cl. 2 of the 
First Sch. is held to be directory and 
not mandatory. It was. observed that 
though the Legislature by using the 
word “shall” in the present Arbitration 
Act instead of the word “may” which 
was used in the earlier Act of 1899, 
made the appointment of an umpire ob- 
ligatory, yet the obligatory rule may be 
either mandatory or directory depend- 
ing upon whether the Legislature in- 
tended that non-compliance with the 
rule should or should not result in the 
nullification of subsequent proceedings. 
It was further observed that Cl. 2 was 
not intended by the Legislature to have 
the consequence of nullifying the pro- 
ceedings before the Arbitrators. The 
compliance of Cl, 2 was, therefore, not 
a condition for the validity of the 
award. The time limit of ome month ' 
specified in Cl. 2 was also not intended 


fo be mandatory, The award made by `` | 


the two arbitrators without appointing. 
an umpire as per order of the reference 
was therefore held to be valid. 


8. In AIR 1954 Nag 241, Tikaram 
Khupchand v. Hansraj Hazarimal, Hida- 
yatullah and R. Kaushalendra Rao JJ, 
observed as follows (at p. 244): — 


“The Arbitration Act does not say 
that when the reference is to an even 
number of arbitrators the failure to ap- 
point an umpire vitiates the award. The 
intention of Cl. 2 First Sch. appears to 
be that the umpire whose functicn it is 
to decide on a difference between the 
arbitrators should normally be appointed 
before any difference arises between 
them. Whatever may be the result in 
a case of a disagreement between the 
arbitrators, where no disagreement arises 
between the arbitrators and there is no 
need for an umpire, to regard the omis« 
Sion to appoint him as fatal to the vali- 
dity of all the proceedings would only 
result in general inconvenience without 
promoting any object considered essen- 
tial by the statute. The statute in such 
Case could be complied: with by the 
arbitrators appointing am umpire just 
before delivering their award. But such 
a compliance, though punctilious, is pur- 
poseless. When the objector canriot 
point to any prejudice because of the 
omission to appoint an umpire the 
omission does not vitiate the award,” 


* 
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9. One of the tests laid down by the 
Supreme Court to determine whether 
the provision of statute is mandatory or 
directory is to find out whether the non= 
compliance is made penal. 


10. In Jagan Nath v. Jaswant Singh 
AIR 1954 SC 210 it was held that the 
provision of a statute is not mandatory 
unless the non-compliance with it is 
made penal. 


11. In the case of Banwarilal Agar- 
walla v. State of Bihar, AIR 1961 SC 
849 it was observed by the court as fol= 
lows (at p. 851):— 


“No general rule can be laid down 
for deciding whether any particular pro- 
vision in a statute is mandatory, mean- 
ing thereby that non-observance thereof 
involves the consequence of invalidity, 
or only directory, ie. a direction the 
non-observance of which does not entail 
the consequence of invalidity, whatever 
other consequences may occur. But in 
each case the Court has to decide the 
legislative intent.......To decide this the 
Court has to consider not only the actual 
- words used but the scheme of the sta- 
- tute, the intended benefit to public of 
what is enjoined by the provisions and 
the material danger to the publie by 
the contravention of the same.” 


12. The scheme of the Arbitration 
Act is that where two arbitrators arg 
appointed they are to appoint an umpire 
but in case the arbitrators failed to ap- 
point the umpire, powers are given to 
-Ithe court to appoint an umpire at the 
linstance of the parties under S. 8 (1) (c) 
of the Act. The period of one month 
mentioned in Cl. 2 of the First Sch. is 
therefore of no consequence. Sec. 8 of 
the Act provides that the parties may 
serve the arbitrators with a written no- 
tice in supplying the vacancy of an um- 
pire and if the arbitrators failed to 
comply with the written notice the par- 
ties have a right to approach the court 
for supplying the vacancy of the um- 
pire. In these circumstances, Cl. 2 of 
the First Sch. of the Arbitration Act is 
not mandatory and therefore the failure 
of the arbitrators to appoint an umpire 
in accordance with the Cl. 2 of the First 
Sch. of the Act does not invalidate the 
arbitration proceedings or the Award. 
In the present case, although it was 


open to the parties to serve a notice 


upon the arbitrators for appointing an 
umpire and approach the Court undér 
S. 8 for the appointment of an umpire 
but no action was, however, taken by 
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the parties and no prejudice has been,- 
caused to the petitioner or the respon- 
dent. It is, therefore, held that non-ap- 
pointment of an umpire does not affect 
the validity of the arbitration proceed- 
ings or the Award. 

13. Now coming to the next ques- 
tion whether there is any limitation pe- 
riod for filing the award in Court by an 
arbitrator? In the present case, admit- 
tedly the award was filed by the arbi- 
trators. 

14. In the case of Champalal v. Mst. 
Samrathbai, AIR 1960 SC 629, which 
Was a case under the Limitation Act 
(1908), it was held that Art. 178 of the 
Limitation Act applies to applications 
made by the parties and not to the fil- 
ing of the award by the arbitrators. 
Corresponding Article in the Limitation 
Act, 1963 is Art. 119 where the words 
are similar to the words of Art. 178 of 
the Limitation Act, 1908. The matter 
came up for consideration in this Court. - 
In the case of Moti Ram v. Mangal Singh 
ILR (1971) 2 Delhi 451, it was held that 
the application moved by the arbitrator 
to file the award in court 7 years after 
the same was made was not barred by 
limitation and it was further held that 
there is no provision in the Limitation 
Act which is applicable to an application 
made by the arbitrator to file an award 
under S. 17 of the Arbitration Act. It 
is, therefore, held that the arbitrators 
rightly filed the award in court and that 
the filing of the award by the arbitrator 
was mot barred by any period of limita- 
tion. As a matter of fact, no period of 
limitation is prescribed for the arbitra- 
tor to file the award in court. Since the 
award is filed in court it is for the 
court to proceed with the matter to 
serve notice of the filing of the award 
in court and to give an opportunity to 
the parties to file objections and in case 
no objections are filed against the award, 
it is the duty of the court to make the 
award a rule of the Court. 


15. Lastly it was contended by the 
learned counsel for the respondent that 
the petitioner never obtained completion 
certificate with respect to the building 
in question constructed in accordance 
with the contract between the parties. I 
may mention that this was matter for; 
consideration by the arbitrators. The, 
arbitrators have taken into ae 








all the matters placed before them in< 
cluding the evidence. 

16. In the case of Smt. Santa Sila 
Devi v. Dhirendra Nath Sen, AIR 1963 


1979 


SC 1677, the Supreme Court held that 
where an award is silent on particular 
item of dispute, the claim in respect of 
such item should be taken as rejected by 
the arbitrator. Thus the objection of 
the respondent now raised is deemed tc 
have been rejected by the arbitrators. 


17. Again in the case of Union of In- 
dia v. Jai Narayan Misra, AIR 197C 
SC 753, the Supreme Court has _ helc 
that the arbitrator can lawfully make 
an award of a sum admitted to be due 
and a lump sum in respect of the re- 
maining claim, Where the final award 
professes to be made of and concerning 
all the matters referred to him, it mus 
be presumed that in making it the arbi- 


trator has taken into consideration all. 


the claims and counter-claims. 


18. The arbitrators in the present 
case after taking into consideration all 
the claims and counter-claims of tha 
parties awarded only a sum of Rupes 
12,500/~ to the petitioners against tha 
respondents. 


19. In view of the above it is held 
that there are mo valid objections avaik 
able to the respondent against the award 
dated 19th May, 1972 filed by the arbi 
trators in this Court. I. A. 2138/75 filed 
by the respondent is, therefore, dismiss 
ed with no order as-to costs. 


20. Consequently the award dated 
19th May; 1972, of the arbitrators filed 
by them in this court is made a rule cf 
the Court amd a decree for Rs. 12,500- 
is passed in favour of the petitioners 
against the respondents. The award is 
‘made a part of the decree. ` 

21. The petitioners shall be entitled 
to costs of these proceedings and inter- 
est at 6% per annum from the date cf 
decree till realisation. 

Suit decreed, 
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Miss Azra Seema Iyengar, Petitioner 
v. J. P. S. Oberoi.and another, Respon- 
dents. 

C. W. No 416 of 1978, D/- 2-11-1978. 

(A) Constitution of India, Art. 226 — 
Natural justice — Hearing rule — Ap 
plicability to Universities — (Delhi Unė 
versity Act (8 of 1922), S. 31 — Ordi 
ance VII framed under.) 


AW/BW/A329/79/JR/WNG 


Azra Seema y, J. P. S. Oberoi 
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Every person or authority empowered 
to decide a matter which may affect 
rights, would be under a' duty to hear 
the person who may be affected by sucha 
decision and such a duty would be im- 
plied even if the statute may be silent 
with regard to the right of representa- 
tion. There are well known exceptions 
to the rule and one of these is that the 
exclusion of the principle may also be 
judicially inferred if there is am express 
provision to that effect in the legislation 


or such an exclusion could be justified 
on the basis of necessary intendment. 


The principles of natural justice are not 
embodied rules and there is no rigid 
measure as to the extent of the hearing 
and whether the principle could be satis- 
fied only with a full and complete en- 
quiry or a mere right of representation, 
would vary with varying situations, bo- 
dies and circumstances, (Case law dis- 
cussed), (Para 5) 


In the instant case, a student was de- 
barred from appearing at an exemina- 
tion by reason of the shortage in his at- 
tendance. The exact shortage was not 


disclosed to him lest he might submit a` ` 


tailored medical certificate. The short- 
age was, however, made known to him 
after the certificate was produced by 
him, He filed a writ petition challeng- 
ing the bar against his appearing at the 
examination. 


Held that the Universities are not out- 
side the principle of audi alteram par- 
tem merely because they are in loco. 
parentis to their alumni. However, the 
requirement of the principle could not 
be stretched in cases of eligibility of 
students to appear at examination: be- 
yond a reasonable limit and the re-- 
quirement would be satisfied if the stu- 
dent knew why he was being held to 
be ineligible and had a fair opportunity 
to explain the contrary point of view. 

l =~ (Para 6) 

Ordinarily, when complete disclosure 
of relevant information is withheld, 
courts have often frowned at it in the 
context of the requirement of the prin- 
ciple of audi alteram partem, but it 
does not appear to have any significance 
in this case because the petitioner was 
supposed to know as to how many se- 
minars were held and out of how many 
of these he did not attend. In any event, 
subsequently after the petitioner -had 
made a representation, the extent of 
shortage was also communicated tp him 
and his representation was considered 
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not only by the Head of the Department 
but later even by the Vice-Chancellor, 
ane (Para 6) 

Having regard to all the circumstan- 
ces, it could not be said that the peti- 
tioner was in any manner denied a rea- 
sonable opportunity of being heard nor 
can it be said that in dealing with the 
case of the petitioner, the authorities 
did not act in a just and fair manner. 

(Para 6) 

Anno: AIR Comm, Constitution of In- 
dia, (2nd Edn.}, Art. 226 N. 59 (H). 

(B) Constitution of India, Art. 226 — 
University rules —- Minimum attendance 
for post graduates prescribed — Court is 
not empowered to find whether such 
rules are reasonable. 


Prescribing minimum attendance for 
eligibility to appear at an examination 
and strict enforcement thereof is more a 
matter of policy for the University and 
a facet of the system of education for 
the educationists to consider, which 
would be beyond the scope of judicial 
review in the writ proceedings, 

(Para 8) 

Anno: AIR Comm, Constitution of In- 
dia (2nd Edn.), Art. 226 N. 164 (N). 


Cases Referred : Chronological Paras 
AIR 1978 SC 597 on) 
AIR 1978 SC 851 l 5 
AIR 1970 SC 150 5 
AIR 1967 SC 1269 5 


(1967) 2 AC 337 ; (1967) 2 All ER 152, 
Durayappah v. Fernando 5 
AIR 1966 SC 707 7 
1911 AC 179 : 104 LT 689, Board of Edu- 
cation v. Rice 5 
Sanjeev Aggarwal, for Petitioner; V. 
P. Chaudhary, for Respondents. 


ORDER :— This petition under Arti- 
cle 226 of the Constitution of India by a 
student of M.A. (Previous) of the Umi- 
versity of Delhi, in the Department of 
Sociology, is directed against orders of 
the Head of the Department of Socio- 
logy detaining the petitioner on the 
ground that on account of shortfall in 
attendance for the full-time regular 
course of study, she was not eligible to 
appear for the M. A. (Previous) Exami- 
nation in Sociology in April, 1978. 


2. The facts and circumstances lead- 
ing to the petition may be briefly stat- 
ed. The petitioner has been a student of 
M. A. (Previous) in the Department of 
Sociology of the University of Delhi for 
a two-year course. The examination at 
the end of the first academic year of the 
Course was scheduled to commence on 
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April 22, 1978. On Jan. 17, 1978, a no- 
tice was put up on the notice board re- 
quiring the petitioner and a number of 
other students to meet the members of 
the Committee on Jan. 20, 1978, in con- 
nection with their “tutorial attendance”, 
The petitioner, however, arrived late for 
the meeting, but subsequent to the meet- 
ing met two of the members of the 
Committee but allegedly had no expla- 
nation for irregular attendance. On 
March 27, 1978, a number of students in- 
cluding the petitioner were required to 
meet the Head of the Department of 
Sociology, respondent No. 1, and Dr, 
Veena Das of the Department of Socio- 
logy, on March 30, 1978, in connection 
with their “tutorial and seminar attend- 
ance”. According to the Head of the 
Department, the petitioner met the Head 
of the Department and Dr. Veena Das 
on the aforesaid date and explained the 
shortage in attendance of tutorials and 
seminars on the ground of her illness 
and,. when told that there was a possi- 
bility of her beimg detained, she offered 
to produce a medical certificate. Accord- 
ing to the Head of the Department, she 
wanted to know “the exact period dur- 


ing which she was absent”, but this in- 


formation was not disclosed to her “lesf 
she might submit a tailored certificate’, 
She was, however assured that the de- 
tails of her attendance in the seminars 
would be communicated to her in writ- 
Ing. According to the Head of the De- 


partment, she was also told that any me- 
dical certificate submitted by her 


would be “judged on its merits’. In 
course of her communication of March 
30, 1978, Dr. Veena Das informed the 
Head of the Department, that the peti- 
tioner was among the M.A. (Previous) 
students of Sociology who fell short of 


of the required attendance at seminars 


by more than 10% and, therefore, could 
not be allowed to carry the deficit to 
the next year. According to this letter, 
out of a total of 46 seminars, she had 
attended only 24 as against the minimum 
requirement of 34. This letter purport- 
ed to give to the Head of the Depart- 
ment the outcome of the deliberations of 
the meeting of the Tutorial Committee 
and contained its recommendations with 
regard to the detention of students, who 
were running short of seminars or tuto- 
rials. By her communication of March 
31, 1978, the petitioner informed the 
Head of the Department that she had 
not foreseen shortage in seminar attend- 


ance and had not submitted the medi- 
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cal certificate earlier which was enclos- 
ed with the communication, The Head 
of the Department was requested to “ac- 
cept the certificate’ and consider -her 
case sympathetically. The enclosed cer- 
tificate by Dr. Mazumdar, a Consultart 
Physician, made out that she had been 


examined “frequently” in the months cf. 


Sept. and Oct., 1977 and was suffering 
from “depression, anxiety, sleep disturk- 
amce and frequent attacks of migraine’ 
and had been under treatment, Subsequ~ 


ent to this, the petitioner was informed | 


by the Department of Sociology by its 
letter of March 31, 1978, that owing to 
short-fall in seminar attendance, tka 
Committee of Tutorials, which met cn 
March 27, 1978, had recommended her 
detention in M.A. (Previous) and that 
she will not, therefore, be eligible to st 
for the M.A, (Previous) Examinaticn 
scheduled to be held im April; 1978. En 
this letter, the extent of shortage was 
- for the first time disclosed to the peti- 
tioner consistently with the stand taken 
by the Head of the Department and re- 
ferred to above, explaining the reascn 
why the earlier disclosure might have 
enabled the petitioner to submit a tailox 
ed medical certificate to explain away 
the shortage. The Committee of Tuto- 
Trials met again on April 5, 1978, and :n 
accordance with the minutes of tke 
meeting, the cases of various students, 
who were running short of attendance in 
seminars or tutorials, and their repr2 
‘sentations, including the petitioner, were 
considered and in the case of the peti~ 
tioner the Committee reiterated its ear- 
lier decision taken on March 27, 1973, 
that she would not be eligible and could 
appear for the examination next yeer, 
By his communication of April 6/7, 1978 
the Head of the Department of Sociology 
informed the petitioner that the repre 
sentation of the petitioner had been coi- 
sidered by the Committee in the light of 
the University rules and regulations and 
the requirements for attendance lzid 
down in Ordinance VII “in the Hand 
book of the Department of Sociology” 
and reiterated its earlier decision already 
conveyed to her vide his letter of Marzh 
31, 1978, that she was not eligible to ap- 
pear for want of compliance “with tae 
minimum requirements of attendance for 
the full-time regular course of stud.” 
The petitioner and certain other students 
similarly situated as the petitioner made 
a representation to the Vice-Chancellor 
invoking the benefit of concession in at- 


tendance under Cl, 2 (9} (a). of Ordin- 


Azra Seema v, J, P, S. Oberoi (Anand J.) 


[Prs, 2-3] Delhi 103 


ance VII on medical grounds and com-= 
plained that the benefit of this clause 
had not been given to them by the De- 
partment of ‘Sociology, It however, ap- 
pears that the Dean, Student Welfare, of 
the University expressed the view in 
his note of March 10, 1978, that if the: 
medical certificates of these students, in- 
cluding the petitioner, were accepted 
“they appear to fulfil the attendance 
requirements of the Ordinance VII (2) 
(9) (a) but still they are being detained 
on account of shortage of attencance.” 
The Vice-Chancellor desired that the 
Pro-Vice-Chancellor and the Head of 
Department of Sociology may “discuss. 
the matter and give their observations” 
and the matter be subsequently placed 
for his consideration. It appears from a 
note of April 17, 1978, by the Controller 
of Examination that “the Head of the 
Deptt. of Sociology explained that that 
Department had not given the benefit of 
Medical Certificates submitted by the 
candidates to them since the Depart< 
ment was not Satisfied about the genuine- 
ness of the ailments mentioned there- 
in.” He explained, the note proceeds 
“that in the case of Miss Azra Seema 
Iyengar (petitioner) even if she is given 
the benefit of the Medical Certificate, she 
would still be short of the requisite at- 
tendance”, It was stated im the note 
that the Pro-Vice-Chancellor was satis- 
fied with the explanation and “it was 
agreed that the representations made by 
the students for relaxation in attendance 
requirements were mot fit to be taken to 
the Standing Committee.” The Vice~ 
Chancellor concurred with the proposal 
and in consequence the representation 
was turned down and the petitioner 
Was informed accordingly by a commu- 
nication of April 18, 1978. The present 
petition was filed on April 19, 1978, and 
while issuing Rule on April 20, 1978, the 
admitting Bench allowed the petitioner 
to appear for the examination subject to 
the decision of the petition and on the 
condition that the result would be held 
over till then, ` The petitioner has since 
availed of the opportunity to appear for 
the examination and her result has 
stood held over. Meanwhile, by way of 
abundant caution, the petitioner has 
been attending M.A, (Previous) classes, 


3. The petitioner seeks to avoid the 
orders detaining her, even though ad= 
mitting that she was short of attendance 
in seminars, on the grounds that the 


decision, as indeed the proceedings lead- . 
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ing to it, were vitiated .on account of 
non-compliance with the mandatory re- 
guirement of the principle of audi alte- 
ram partem in that full disclosure as to 
the extent of shortage was not made at 
the material time with the result that 
the petitioner was prevented from mak- 
ing any effective representation both be- 
fore and after the decision and was de- 
. Died an opportunity of a personal hear- 
ing before the authority which made 
the orders. The petitioner joined issue 
on the extent of shortage, the true me- 
thod of computation to determine the 


minimum requirement of attendance and_ 


urged that the petitioner had mot been 
given the benefit of certain provisions of 
Ordinance VII of the Ordinance of the 
University, and the relevant provisions 
set out in the Handbook of Information 
of the Department of Sociology, and, 
therefore, contended that the decisions 
were contrary to these statutory provi- 
sions and were liable to be quashed. A 
strong plea was also made on behalf of 
the petitioner by her counsel, Shri 
Aggarwal, with considerable emphasis 
that the University should not have 
been rigid with regard to the attendance 
Standards particularly while dealing with 
post graduate students of the University, 
who were sufficiently mature and 
responsible, and that such technical re- 
quirements should mot be allowed to 
prevent a student, who was- confident of 
appearing at an examination successful- 
ly, from such an attempt, 


4. The impugned orders, however, 
were sought to be defended with consi- 
derable vehemence by Shri Chaudhary 
on behalf of the University on the 
- ground that the principle of audi alte- 
ram partem has no application to the 
domestic tribunals of the University 
while dealing with its students and that, 
in any event, whatever be the standard 
of an opportunity of being heard in 
such cases, the petitioner had been given 
sufficient opportunity of not only mak~ 
ing a representation both before and 
after the decision but the representations 
were duly considered by the appropriate 


authorities, and that in dealing with the 


case of the petitioner, the University 
had acted in a just and fair manner. He 
contended that there has been no non- 
compliance of any of the Ordinances 
- which were applicable to the petitioner 
and disputed the claim as to the extent 
of shortage or the alternative method of 
computation or of any permissiveness in 
allowing students to appear even at the 
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post graduate level if they bad not un= 
dergone the full course of studies, par« 
ticularly the. seminars. He made a 
strong plea that the Universities should 
be allowed to administer their internal 
affairs so long as they acted in a just 
and reasonable manner and urged that 
any judicial interference in a case of 
this kind would be wholly unjustified 
and may perhaps render the requirement 
with regard to attendance of tutorials 
and seminars almost nugatory. 


5. Whether the University, when call- 
ed upon to consider if a student was eli- 
gible to appear at an examination, having 
regard to the minimum attendance re- 
quirements in terms of the relevant 
Ordinances, rules and regulations, is 
within the principle of audi alteram. par-~ 
tem and, if so, the extent of the appli- 
cation of such principle and whether the 
requirements of the principle were satis- 
fied in the present case, are questions 
that must be first determined. There 
has been considerable judicial contro- 
versy in England since the turn of the 
present century, and in India during the 
last over two decades as to the content 
and scope of the principle, the extent of 
its application, the circumstances in 
which the requirements of the principle 
would be implied even though a statute 
may be silent with regard to the duty 
to hear, the circumstances in which the 
right of representation may be said to 
have been expressly or by necessary in- 
tendment excluded by the legislature . 
and as to the scope of the hearing and 
its various situational modifications, hav- 
ing regard to the nature of the power, 
the authority exercising the power, the 
right or interest affected by the exercise 
of power and the other compelling cir- 
cumstances. By a long course of Eng- 
lish decisions from the earlier decision in 
the case of Board of Education v. Rice, 
1911 AC 179 to the latest decision in the 
case of Durayappah v. Fernando, (1967) 2 
AC 337 and in India from the decisions 
in the landmark cases such as Dr. (Miss) 
Binapani Dei, AIR 1967 SC 1269; A. K. 
Kraipak v. Union of India, AIR 1970 SC 
150 to the more recent decisions in the 
cases of Maneka Gandhi, AIR 1978 SC 
597 and Mohinder Singh Gill, AIR 1978 
SC 851 the law can be said to be fairly 
settled that as a general rule, every 
person or authority empowered to d 
cide a matter, which may affect rights, 
would be under a duty to hear thé per- 


son who may be affected by such a de- 
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cision and such a duty would be impli- 
ed even if the: statute may be silent 
with regard to the right of represerta- 
tion. It is equally well settled that 
there are well known exceptions to the 
rule and one of these is that the exclu~ 
sion of the principle may also be judi- 
cially inferred if there is an express 
provision to that effect in the legislation 
or such an exclusion could be justiced 
on the basis of necessary intendment It 
is, however, eqully settled that the prin- 
ciples of natural justice | are not embo~ 
died rules and there is no rigid measure 


_|as to the extent of the hearing and whe- . 


ther the principle could be satisfied only 
with a full and complete enquiry or a 
mere right of representation would vary 
with varying situations, bodies and zir- 
cumstances. With the growing volume 
of case-law on the subject, one woncers 
at times whether time has not ccme 
-when attention is devoted to the desir- 
. ability of codifying the principle eitner 
generally or in every statute which au- 
thorises the exercise of power wkich 
may affect rights, so that there is an ele~ - 
ment of certainty with regard to the 
principle and the extent of its applica- 
tion obviating dependence on the vaga~ 
ties of judicial mind. Be that as it may, 
there can be no doubt that the purpose 
of the principle being that the matter is 
dealt with by the authorities in a just 
and fair manner and to prevent the mis- 
carriage of justice, the question me 
would have to ask in each case is whe- 
ther the person affected had a reas>n- 
-able opportunity of being heard even 
though there may not have been a ull 
and complete enquiry, unless such an 
enquiry is envisaged by the statute itself 
or the application of the principle is 2x- 
cluded, in which cases the statutory rro- 
visions would. represent the criterion as 
well as the measure of the applicabi-_ity 
of the principle. 


6. While it is, therefore, not possible 
to accept the contention that the Univer- 


sity was outside the principle merely be-- 


cause the Universities and the aduca- 
tional institutions are in loco parentis to 
itheir alumni, the requirement of the 
principle could not be stretched in czses 
of eligibility of students to appear at 
examinations beyond a reasonable limit 
and the requirement of the principle 
would be satisfied if the student krew 
why he was being held to be ineligible 


and had a fair opportunity to explain 
the contrary point of view. Applying 
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this test to the present case, it could not 
be said that the petitioner was denied a 
reasonable opportunity of being heard, 


‘The ground for ineligibility is the short- 


age in attendamce at the seminars, a fact 
which was not only within the know- 
ledge of the student at all material 
times but was disclosed to the student 
1978. when 
the petitioner met two members 
of the Committee and on March 30, 
1978, when the petitioner met the Head 
_of the Department and Dr. Veena Das 
~of the Department of Sociology. The pe- 
titioner was, therefore, fully aware that 
on account of shortage of attendance at 
the seminars, the petitioner was being 
considered as ineligible for appearing at 
the examination. Now, this is true that 
according to the Head of the Depart- 
ment, the petitioner wanted to know on 
March 30, 1978, the second of the two 
occasions, the precise extent of short- 
age, but this information was not dis- 
closed to her “lest she might submit a 
tailored certificate.” Such an attitude is 
mo doubt unjustified not only because it 
May amount to a denial of complete dis- 
closure with regard to the shortage, but 
also because such an attitude of mis- 


_ trust of the alumni may perhaps not be 


conducive to the development of a 
- healthy relationship between the alma 
mater and the alumni. Ordinarily, when 
complete disclosure of relevant. informa- 
tion is withheld, courts have often 
frowned at it in the context of the re- 
quirement of the principle of audi alte- 
ram partem, but it does mot appear to 
have any significance in this case be- 
Cause the petitioner . was supposed to 
know as to how many seminars were 
held and out of how many of these she 
did not attend. In any event, subseau- 
ently after the petitioner had made al 
representation, the extent of shortage 
Was also communicated to the petitioner 
and the representation of the retitioner 
was considered not only by the Head of 
the Department, but later even by the 
Vice-Chancellor. It is significant that 
the petitioner did not dispute the extent 
of shortage at any stage and even at the 
hearing it was not disputed that the pe- 
tioner was short of attendance at semi- 


nars though the precise extent of it was 
disputed on the basis of a different 
method of computation. If that be so, 
the only question on which the’ peti- 
tioner had to be heard was.if there was 
a good reason for the shortage and if, 
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in spite of such shortage, the petitioner 
should or should not be allowed to ap- 
pear either because of any enabling rule 
or otherwise. It is not disputed that tha 
petitioner made a representation invok- 
ing ill health as the reason for the ab- 
sence at some of the seminars and 
sought to reinforce the contention with 
a medical certificate. It is also not dis- 
puted that the representation and the 
medical certificate were duly considered 
by the University and the representa- 
tion was rejected not only because . the 
medical certificate was not said to be 
genuine but also because it was felt that 
even if the period during which the pe- 
titioner was said to have been suffering 
from the state of depression was exclud- 
ed, the shortage in attendance would 
still be beyond the minimum required 
and the petitioner would nevertheless be 
Ineligible to appear. It is true that 
while the petitioner personally appeared 
before the members of the Committees 
. more than once, there was no personal 
hearing before the Vice-Chancellor, but 
none was sought nor is there’ any 
provision that the petitioner must be 
given a personal hearing at all the sta« 
ges or levels at which the matter is 
considered. Having regard to all the 
circumstances, it could not be said that 
the petitioner was in any manner deni~ 
ed a reasonable opportunity of being 
heard nor‘can it be said that in dealing 
with the case of the petitioner, the au- 
thorities did not act in a just and fair 
manner, 


T. Whether in declaring the petitioner 
ineligible to appear “at the examination, 
the University violated any provision of 
any of its Ordinances, rules and regula- 
tions so as to vitiate the decision, is the 
next question that falls for determina~ 
tion. In the first instance, it was urged 
that on a true construction of the rele~« 
vant provision with regard to attend- 
ance, the University authorities ought 
to have come to the conclusion that the 
75% attendance had to be considered 
collectively by taking the tutorials, pre 
ceptorials, seminars and practicals toge- 
ther and that the University had appli-« 
ed the aforesaid test to tutorials, pre« 
ceptorials, seminars and practicals sepax 
rately, and that if all these had been 
taken into account together, the peti» 
tioner could not be said to have been 
short of requisite attendance, This con= 


tention is wholly devoid of any force. It 
fs true that the cyclostyled note with 
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regard to attendance requirement for 
the various post-graduate courses pre- 
scribes for the Faculty -of Social Scien< 
ces 75% attendance in “(tutorials/pre- 
ceptorials/seminars/practicals).” This is 
based on Resolution No. 357 of the Aca- 
demic Council which was enclosed as 
Annexure III of the affidavit of the Re- 
gistrar of the University. This is how 
the requirement is laid down in the Res 
solution :— 


“(b) Faculty of Social Sciences, Com= 
pulsory attendance of not less than 75% 
at tutorials, 75% at seminars and 75% 
at practicals (as in Human Geography) 
for each student registered for a regu- 
lar Post-graduate Course in each sub= 
ject under the Faculty of Social Sciences.” 


The langauge of the Resolution leaves . 


no manner of doubt that. the require« 
ment of minimum attendance has to be 
satisfied separately in case of tutorials, 
seminars and practicals, It is interest« 
ing to notice that a similar contention 
did mot prevail in the Supreme Court 
in the case of Principal, Patna College 
v. Kalyan Srinivas Raman, AIR 1966 SC 
707 where the requirement was work- 
ed out in the manner indicated in the 
cyclostyled note and it was held that 
where tutorials and practicals, ete, are 
prescribed, the requirement of 75% at= 
tendance had to be satisfied in reference 
to each one of them and where either 
tutorials or practicals are prescribed, the 
requirement had to be satisfied with re= 
ference to either, whichever may have 
been prescribed in a given subject. More- 
over, in the Hand book of Information 
for the year 1977-78 issued by the Ðe- 
partment of Sociology, it was clear 
ly brought out on page 8 that “students 
are required to attend at least 75% of 
the seminars held”. Secondly, it was 
urged that the petitioner was entitled 
to the benefit of proviso to Cl. 2 (3) of 
Ordinance VII and that this benefit was 
denied to the petitioner. Clause 2 (3) of 
the Ordinance VII provides that with 


regard to certain Degrees, Diplomas, Cer- 


tificates mentioned in the sub-clause, the 
required condition for eligibility shall 


not be deemed to have been satisfied un- 


less the candidate had attended not less 
than three-fourths of the "lectures or 
practicals or tutorials/preceptorials.” The 
proviso fo if empowers the Principal of 
a College “in the case of B.Com, and 
Director, Delh? School of Economics in 
the case of M.A. in Economics/Statis< 
tics” to permit a student to proceed to 
the next higher class if he falls short of 
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the required percentage by.’ not more 
than 10% of the “lectures or practicals 
or tutorials/preceptorials”, Unforturate- 
ly, sub-cl. (3) of Cl 2 would have no 
application to the petitioner because this 
does not apply to the Department of 
Sociology. Similarly, the proviso to it 
is also confined so far as M.A. classes 
are concerned to M.A. in Economics/ 
Statistics and the benefit of the prcviso 
was, therefore, not available to the pe- 
titioner. Mr. Chaudhary, learned coun- 
sel for the University, pointed out and 
rightly in my view, that the student of 
M.A. Sociology were dealt with ‘s2pa- 
rately and the provisions with regard 
to them, which are reproduced in the 
Handbook, leave no manner of doubt 
that the attendance at seminars was 
compulsory. It was also poimted out by 
him, and is borne out on a reference to 
the Handbook at pdge 8, that the Head 
of the Department “may permit a stu~ 
dent falling short of the required per- 
centage by mot more than 10% of the 
_ tutorials and written assignment during 


the year” (emphasis supplied) to prozeed 
to the next higher class. But there is 
no such proviso with regard to attend- 
ance at seminars. -Thirdly, it was urged 
that the petitioner was. illegally denied 
the benefit of cls. 2 (9) (a) Gi) and £ (9) 
(b) ef Ordinance VII of the Ordinances 
of the University. While Cl. 2 (9) (a) 
(ii) empowers the “Principal of a ols 
lege” on the basis of a medical certifi« 
cate to consider exceptionally hard cases 
- of students who had fallen seriously ill 
or had met with an accident during the 
year with a view to determine if the 
lectures, ~-etc. delivered during the 
said period could be excluded for pur- 
poses of calculation of attendance, Cl. 2 
(9) (b) enjoins “the College” to nctify 
on the Notice Board the final attend- 
ance position of each of its students 
Within three days of the dispersal. of 
the classes in the last Session of the 
academic year. Unfortunately for the 
petitioner, none of these provisions ap- 
plied to the petitioner or to the Departs 
ment of Sociology because the Depart- 
ment of Sociology was not a College or 
an institution affiliated to the University 
but a Department of the University it- 
self. That apart, the benefit of Cl. -Z (9) 
(a) (ii) or 2 (9) (b) should be legitimately 


claimed by the petitioner if the peti». 


tioner was covered by Cl. 2. Neitner 
CI. 2 nor any of its sub-clauses refer to 
M. A. Sociology as the requirement with 
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regard to attendance of tutorials and se- 
minars in this subject was dealt with 
separately, as pointed out above. In any 
event, the question whether the petition- 
er could be given the benefit of exclu- 
sion of the seminars held during the 
period of her sickness should be given 
or not had been duly considered by the 
University and it was found that even 
if the seminars held during the period — 
were to be excluded, the petitioner 
would still not be able to satisfy the 
minimum requirement of attendance. 
This contention must, therefore, also fail. 


8. It was next urged that the re- 
quirement of eligibility with reference 
to the attendamce at tutorials, seminars 
ete. for Post-graduate students was un- 
reasonable and that if a student at that 
level was prepared to risk an attempt to 
appear at the examination even though 
he or she may not have attended the re- 
quisite number of tutorials or seminars, 
the University should not have stood inj- 
the way because the students at that le- 
vel were sufficiently mature to look. 
after their own interest and could com- 
plete their requisite course ‘of study even 
on their own without the assistance of 
the University or attendance at the tuto- 
rials or participation in the seminars. 
While there may be some force in the 
contention that where a post-graduate 
student had fallen short of the requisite 
attendance in tutorials or seminars, but 
was nevertheless confident of succeeding, 
if allowed.to appear at the examination, 
the University should have- taken a fle- 
xible attitude, there is quite a lot to be 
said on the need to ensure that students, 
even at that level, must also be com- 
pelled to attend the minimum required 
tutorials and seminars, if not the lec- 
tures. In any event, that is more a mat- 
ter of policy for the University and a 
facet of the system of education for the 
educationists to consider, which would, 
unfortunately for the petitioner, be be- 
yond the scope of judicial review in the 
present proceedings, 


§.. Lastly, Mr. Aggarwal, learned 
counsel for the petitioner, who faithful- 
ly reflected the amxiety of a young stu- 
dent faced with the prospect of losing 
an academic year, urged that the peti- 
tioner having -since appeared at the exa- 
mination under the auspices of the ~di- 
rection made by this Court and being 
hopeful of having succeeded at the exa- 


mination, there was no reason why the 
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University authorities could not be re« 
quired to take a sympathetic view of 
the matter particularly if the petitioner 
has been able to secure the requisite 
marks at .the examination. In this con~ 
text, learned counsel invited attention to 
the wide discretionary powers enjoyed 
by the Vice-Chancellor in the matter of 
allowing students to appear at an exa= 
mination in spite of the shortage in at- 
tendance. Shri Chaudhary,- however, 
pointed out that such a course was not 
possible in view of the fact that the pe- 
titioner, having failed to attend the 
tutorials and seminars during the se« 
cond year term, would not be in a 
position to make up the deficiency of the 
first term. In view, however, of the 
limited scope of the present proceedings, 
it is not possible for this Court to make 
any direction, however reasonable the 
suggestion of the petitioner may other- 
wise appear to be. It is entirely for the 
University authorities to consider the 
matter. Having regard, however, to the 
proverbial interest that the Universities 
have in the welfare of the student com- 
munity, I have no doubt in my mind 
that if the petitioner makes a fresh re- 
presentation to the University authori- 
ties, the matter would be dispassionate- 
ly considered by the authorities keeping 
in view the welfare of the student, as 
indeed, all other relevant considerations, 
10. Im the circumstances it is not 
possible to give any relief to the peti- 
tioner and the petition must, therefore, 
fail. There would, however, be no costs. 
Writ petition dismissed, 
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New Delhi Municipal Committee, Petis 


tioner v, Chaman Lal Chopra, Respon- 
dent. 


C. W. P. Nos. 860 and 846 to 852 ete. 
etc. of 1969, D/- 21-8-1973. 


- (A) Punjab Municipal Act (3 of 1911), 
Sections 67, 66 — Assessment of property 
— Undervaluation or erroneous valua- 
tion — Assessment can be amended 
retrospectively. 


It is not only in case of escapement of 
assessment of property but even in case 
of undervaluation or erroneous valuation 
that a municipal committee is competent 
under Section 67 to revise the assess- 
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ment with retrospective effect and amend 
the assessment list retrospectively. 
(Paras. 18, 29) 
A property is said to have escaped 
assessment within the meaning of Sec- 
tion 67 when it has not been assessed to 
property tax in the hands of the assessee 
fn the proper assessment year, In the 
assessment list the property is not in- 
cluded. This is one case. A property. 
can also be said to have escaped assess- 
ment when it has been assessed at too 
low a valuation, There the revenue 
escapes the hands of the tax-gatherer. 
The concept of escapement is wide 
enough to cover a case of under-assess~ 
ment or erroneous valuation. Such is the 
scheme of the section, 
ea (Para 29) 


Sections 66 and 67 have-to be read as 
two integral parts of. a scheme which the 
legislature has enacted for preparation 
of the assessment and amendment of 
assessment lists, The list is authenticat~ 
ed under Section 66(1} for the year 
commencing on the first day of January 
or first day of April next ensuing as the 
committee may determine. But the 
authenticated list is “subject to such 
amendments as may thereafter be duly 
made”, This evidently refers to the 
exercise of the amending power under 
Section 67. The words “subject to such 
amendments as may thereafter be duly 
made” in Section 66 postulate that a 
list finalised before ist January or ist 


. April is liable to be amended thereafter 


under Section 67. The amendment will 
have a retrospective operation. Amend- 
ment though made later shall relate 
back to the year of the error, Case law 
discussed. (Para 18) 


(B) Punjab Municipal Act (3 of 1911), 
Section 67 —— Scope and applicability. 

Section 67 of the Act comprehends the 
following cases: (1) insertion of the 
name of a person (2) insertion of a pro- 
perty (3) alteration of the assessment of 
a property which has been erroneously 
valued or assessed through fraud, acci- 
dent or mistake of either party (4) 
change in the tenancy in case of tax 
payable by the occupier, 
(Para 14) 

(C) Precedents —- Binding nature of — 
Scope. 


A case is only authority for what it 
actually decides. Judgments must be - 
read in the light of the facts of the cases 
in which they are delivered. Judgments 
are not intended to be expositions of the 


1979 


whole law. (1901) AC 495 and (1963) 43 
Tax Cas 129 (HL) Rel. on. 

. (Paras 10, 21) 

(D) Interpretation of Statutes — Werds 

of statute — Must be given their natwral 


meaning unless context otherwise re- 
quires — Taxing statute — No eqaity 
about tax. (Para 23) 


(E) Punjab Municipal Act (3 of 1811), 
Section 68A (Introduced by Amencing 


Act 8 of 1974) and Section 67 — Sec- 


tion 68A is by way of Proviso to Sec- 

tion 67 — It has no retrospective efect 

== Section 68A not applicable to Delhi. 
(Paras, 26, 28) 


Cases Referred: Chronological Paras 
AIR 1977 SC 2134: (1978) 1 SCR 279: 
1977 Tax LR 2312 6, 7, £, 9, 
16, 17, 19, 20, 

21, 23 25 

1974 Tax LR 2098: ILR (1973) 2 Dalhi 
112 (FB) 6 21 


_ AIR 1973 SC 674: (1973) 1 SCC 579 15 
-. (1963) 43 Tax Cas 129 (HL) Strick v. 
Regent Oil Co. Ltd. 12 
(1921) 1 KB 64: 90 LJKB 113, Cape 
Brandy Syndicate v, Inland Revenue 


Commrs. 23 
(1901) AC 495: 85 LT 289 Quinn v. 
Leatham 10 


Bikramjit Nayar and W. N, Guzal, 
for Petitioner; Respondent in person. 


ORDER:— These are 130, writ petit ons 
filed by the New Delhi Municipal Com- 
mittee (the Committee). All these writ 
petitions raise a common question of 


- Yaw about the interpretation of Sectior 67. 
, of the Punjab Municipal Act, 1911 the 


Act). I shall take the facts of C. W. 
No. 860 of 1969 as fairly representac-ive 
of these writ petitions, 


2. The first floor and barasati of pro- 
perty No, 162, Golf Links, New Delhi 
bearing No. IV-P/Q-178 was assessec to 
house-tax at an/annual value of Rupees 
4716/~ less ten per cent for repairs for 
the year 1966-67 and for the years im- 
mediately 
basis of actual rent paid by the temant 
in occupation of the said premz:ses. 


Sometime at the end of 1967 it cam- to. 


light that there had been a change in 
the tenancy with respect to the ‘irst 
floor and the barasati of the said btild- 
ing and the same had been let out ar an 
increased annual rent of Rs, 7800/- with 
effect from Ist May, 1963. Consequertly, 
the Committee passed a resolution dated 
January 27, 1968, making a proposa: to 
amend the house-tax assessment list for 
the year 1965-66. In pursuance of the 


preceding thereto on the’ 
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said resolution the Committee issued a 
notice to the owner respondent dated 
February 13, 1968, under Section 67 of 
the Act. The notice said; “Your building 
No, 162 Golf Links - situated at New 
Delhi had been underassessed through 
mistake on the part of the Committee” 
and that the annual value of Rs. 4716/- 
“ought to be revised by amending the 
list under Section 67 of the Punjab 
Municipal Act.” It was further said that 
the proposed annual value of Rs. 7800/- 
less ten per cent for repairs being the 


actual rent will be the “basis of the 


revised tax” with effect from Apri! 1, 
1965 to March 31, 1966. The Committee 
invited objections to the proposal and 
fixed 19th May, 1968 for hearing the 
owner, The owner filed objections. His 
principal objection was that the Com- 
mittee was not competent to amend the 
list with retrospective . effect, The Cem- 
mittee rejected the objections and affirm- 
ed the annual value of Rs. 7800/- less 
ten per cent on the basis of actual rent 
and passed the resolution dated March 
19, 1968, saying “that the assessment be 
confirmed as proposed and the assess- 
ment list be amended accordingly.” 


3. On May 3, 1968, the Committee in- 
formed the owner that the assessment of 
house-tax on his building had been 
finally settled and confirmed at an an- 
nual value of Rs, 7800/-. Aggrieved by 
the resolution dated March 19, 1968, the 
owner appsaled to the Additional Dis- 
trict Magistrate, a tribunal constituted ` 
under Section 84 of the Act. The tri- 
bunal allowed the appeal on 6th March, 
1969. It held that the Committee can in- 
voke the provisions of Section 67 for the 
current assessment year but not for the 
previous years, The tribunal said: 


“The respondent committee can invoke 
the provisions of Section 67 only for the 
current assessment year and not for the 
previous year. Once the year has passed 
the committee has no remedy but to / 
realise the rent as determinec in the 
assessment prepared under S, 66 
Therefore, the assessed tax cannot be 
realised with retrospective effect.” 


4. It is this order of the tribunal 
which is being challenged by the Com- 
mittee in these writ petitions. Identical 
orders were passed in other cases. 


5. It is not disputed before me that 
in these 130 writ petitions the property 
had been assessed previously but at a 
much lower valuation. Later on, some- 
times after a year and sometimes after 


tense ens te BE 
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several years, the Committee decided to 
amend the assessment list on the ground 


that in the earlier years the property had 


been by mistake underassessed. 


5A. I will now state the point of law 
involved in these cases, 
has purported to revise the valuation by 
virtue of the powers conferred on it by 
Section 67. Section 67 reads: 


“67, Further amendments of assess- 
ment list — (1) The committee may at 
any time amend the list by inserting 
any property which ought to have been 
or ought to be inserted, inserting the 
name of any person whose name ought 
to have been or ought to be inserted, or 
by altering the assessment on any pro~ 
perty which has been erroneously valued 
or assessed through fraud, accident or 
mistake, whether on- the part of the 
committee or of the assessee, or in the 
case of a tax payable by the occupier by 
a change in the tenancy, after giving 
notice to any person affected by the 
amendment, of a time, not less than one 
month from the date of service, at which 
the amendment is to be made, 


(2) Any person interested in any such 
amendment may tender his objection to 
the committee. in writing at the time 
fixed in the notice, or orally or in writ- 
ing at that time, and shall be allowed 
an opportunity of being heard in sup- 
port of the same in person, or by autho- 
rised agent, as he may think fit.” 


6. Section 67 was interpreted in New 
Delhi Municipal Committee v. Life In- 
surance Corpn. of India, (1978) 1 SCR 
279: (AIR 1977 SC 2134), The facts of 
that case were these, Life Insurance Cor- 
poration is the owner of a building 
known as ‘Jeevan Vihar’ 
Street, New Delhi. The Committee as- 
sessed the building to house-tax for the 
years 1963-64, 1964-65, 1965-66, 1966-67 
and 1967-68 on the basis of actual rent 
received by the LIC. The LIC. paid 
the tax as assessed for these years, In 
February 1968 it received five notices 
from the Committee stating that in exer- 
cise of the powers conferred by Sec- 
tion 67 of the Act the Committee had 
decided by a resolution dated January 27, 
1968, to amend the list of assessment for 
the aforesaid five years by including 
therein rent of a portion of the base- 
ment of the building which had escaped 
inclusion in the respective lists. The LIC 
filed a writ petition in this Court praying 
that the aforesaid resolutions of the Com- 
mittee be quashed and that it be re- 


The Committee - 


Parliament 
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strained from realising the additional 
tax which it proposed to levy under its 
resolution on the ground that it had no 
jurisdiction urder S, 67 of the Act to 
amend the assessment list of previous 
years. A Full Bench of this court (Life 
Insurance Corporation v. New Delhi 
Municipal Committee. ILR (1973) 2 
Delhi 112): (1974 Tax LR 2098) upheld 
the contention of the LIC. gt decided 
that the Committee had no jurisdiction 
to make the amendment in the list for 
any of the previous years except for the 
current year 1967-68. The court quashed 
the resolutions of the Committee, 


7. Against the decision of the High 
Court the LIC (sic) (committee ?) appeal- 
ed. Overruling the High Court the Su- 
preme Court held in AIR 1977 SC 2134 
that a part of the basement having es- 
caped assessment the Committee had 
jurisdiction to amend the assessment lists 
of past years. On reading Ss, 66 and 67 


: together the court came to the conclu- 


sion - that 


“the two sections read together yield 
the result that the list can be amended at 
any time after its finalisation, subject of 
course to the prescription of reasonable« 
ness,” 


8. Counsel for the property owners 
say that the Supreme Court has held 
that S. 67 deals with a case of escapes 
ment. Escapement, it is urged, is differ- 
ent from undervaluation or erroneous 
valuation. A property is said to have 
escaped assessment within the meaning 
of 5. 67 when it has not been included 
in the assessment list and thereby nof 
subjected to the liability to pay tax in 
the proper assessment year or years. It 
means that the property has not been as- 
sessed at all in a certain year and the 
mistake is discovered later. To such 
cases it is said S. 67 will\have application. 
Unlike the Supreme Court decision which 
was a case of escapement the cases be- 


‘fore me are cases where the Committee 


had purported to amend the list retro- 
spectively on the ground that the pro- 
perty had been erroneously valued or as« 
sessed through mistake. It is said that 
to cases of erroneous valuation or assess~ 
ment of properties included in the assess- 
ment list S. 67 has no application. Jt is 
contended that valuation or assessment 
already made, though erroneous, will re- 
main valid for the past years. It is 
argued that in cases of escapement the 
legislature has invested the Committee 
with wide powers which can be uged “at 
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any time”, to use the words of S. 57, 
But then it is said that in cases of errome~ 
ous valuation or undervaluation the legis- 
lature was not prepared to confer a like 
power unlimited in time and retrosp=c- 
tive in operation. This in short is -be 
case of the property owners who main 
tain that these writ petitions should be 
dismissed. in view of the decision in 
N. D. M. C. v, L, I, C, (ATR 1977 SC 2134) 
(supra). 

9.. It is important to study the fu» 
preme Court decision in N, D. M. C. v 
L. I. C. carefully and determine its refto 
decidendi, 

10. Here I would make two observas 
tions of a general character — one is taat 
judgments must be read in the light of 
the facts of the cases in which they are 
delivered, Lord Halsbury in Quinn wv. 
Leatham, (1901) AC 495 (506) said: 

“Every judgment must be read as =p< 
plicable to the particular facts proved 
or assumed to be proved, since the geae< 
rality of the expressions which may be 
found there are not intended to be =x- 
positions of the whole law but gov=rn 
and are qualified by the particular fects 
of the case in which such expressions are 
to be found”, 

11. To quote Lord Halsbury again 

“a case is only authority for whaz ft 
actually decided. I entirely deny tha: it 
can be quoted for a proposition that may, 
seem to flow logically from it,” 


12. Secondly, as Lord Reid has sæd, 
much of the difficulty has arisen “in 
seeking to treat expressions of judicial 
opinion as if they were words in an «ct 
of Parliament” (per Lord Reid in Strick 
v. Regent Oil Co. Ltd. (1963) 43 Tax Cas 
129 (HL)). Keeping these observations in 
mind I turn to the Supreme Court dezi~ 
sion. 


13. Now the Supreme Court ‘szys 
(at p. 284 of (1978) 1 SCR) : (at p, 2138 
of AIR 1977 SC): 


“Section 67 of the Act itself shows ~he 
object and purpose of conferring on -he 
Municipal Committee the power to amend 
an assessment list, If the name of a par- 
son whose name ought to be inserted in 
the list has been omitted or if a prope-ty. 
which ought to be included in the list Fas 


been omitted or if a property has been 
erroneously valued or assessed through 
fraud, accident or mistake on the part of 


either party or if the tenancy has chang- 


ed in those cases in which the tax is pay=. 


able by the occupier, it becomes maai- 


a 
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festly necessary to make appropriate 
amendments in the assessment list.” 


14. An analysis of the section shows 
that it comprehends the following cases s 
(1) insertion of the name of a person. 

(2) insertion of a property, 

(3) alteration of the assessment of a 
property which has been erroneously 
valued or assessed through fraud, acci- 
dent or mistake of either party. 

(4) change in the tenancy in case of 
fax payable by the occupier. 

15. In Punjab National Bank v, New 
Delhi Municipal Committee, (1973) 1 SCC 
579 (583) : (AIR 1973 SC 674 at p, 677), 
Mathew J. said 3 

“The purpose behind S. 67 was to ens 
able the Municipal Committee to amend 
the assessment list at any time on any of 
the grounds mentioned therein,” 


16. Section 67 provides for amend- 
ment of the list “at any time”. “The 
Committee’s power to amend an assess« 
ment list is not limited by the considera+ 
tion that the list has already becoma 
final by authentication, It has the power 
to amend a list even after it is finalised 
and has already come into force”. N. D. 
M. C. Case (at p. 284 of SCR) «lat p. 2138 
of AIR), (supra). 


17. The reason why the legislature 
has conferred on the committee power 
to amend the list at any time is that “the 
larger interest of the general public re~ 
quires in such cases that the’ municipal 
Committee which fs under a statutory 
obligation to provide civic amenities to 
the people, must have the power to do 
what ought to have been done but which 
for some reason or the other, had remain~ 
ed to be done..... idiseeeiaies 
(N. D. M. C, case (at p. 284 of SCR): 
(at p. 2138 of AIR), (supra). 


18. As the Supreme Court has _ said 
Ss. 66 and 67 have to be read as two 
integral parts of a scheme which the 
legislature has enacted for preparation of 
the assessment and amendment of assess~ 
ment lists, The list is authenticated 
under S, 66 (1) for the year commencing 
on the first day of January or first day 
of April next ensuing as the committee 
may determine. But the authenticated 
list is “subject to such amendments as 
may thereafter be duly made”, This evi~ 
dently refers to the exercise of the 
amending power under S. 67. The words 
"subject to such amendments as may 
thereafter be duly made” in S. 66 pos- 
tulate that a list finalised before lst 
January or isf April is liable te be 
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-amended thereafter under S. 67. The 
amendment will have a retrospective 
operation. The list in force during a 
particular year in which the property 
was not included or was erroneously 
valued will stand corrected as a result of 
the amendment. Amendment though 
made later shall relate back to the year 
of the error. The defect in the list has 
to be cured. The defect may be of non= 
inclusion of a person or a property or 
erroneous valuation of a property. The 
defect may be discovered a long time 
after the list has ceased to be operative. 
The statute confers power on the com- 
mittee to cure that defect by amending 
the list at any time under S. 67. 


19. Counsel for the property owners 
contend that the Supreme Court in N. D, 
M. C. v. L. I. C, (AIR 1977 SC 2134) has 
ruled that S. 67 applies only to cases of 
escapement of property. I do not agree. 
It is true that in N. D. M. C. v. L. I. C., 
the Court was concerned with a case 
where basement had escaped assessment, 
But S. 67 also includes a case where the 


committee may at any time have to. 


amend the list (at p. 2137): 


“by altering the assessment on any 
property which has been erroneously 
valued or assessed through fraud, acci- 
dent or mistake whether on the part of 
the committee or of the assessee.” 

20. These words have to be given full 
force and effect. The plain meaning of 
these words is that though the property 
had been included in the assessment list 
of previous years it was “erroneously 
valued or assessed”, may be by mistake 
on the part of the committee. The erro- 
neous valuation or assessment of the im- 
movable property has to be corrected. 
The Committee therefore is given the 
power to amend the list “by altering the 
assessment” of the property erroneously 
assessed, The phraseology of the section 
is significant. ‘The first two classes of 
cases in S. 67 are of insertion. They deal 
with “inserting” the name of a person or 
“inserting” any property. The third 
class is of alteration of the assessment 
list. The property was subject to assess- 
ment butit had been erroneously assessed. 
Therefore the amendment of the authenti- 
cated list in cases of erroneous valuation 
‘is by “altering the assessment” and not 
Iby “inserting” a property as in the pre- 
ceding class of cases. The words “alter-~ 
ing” and “inserting” are as different as 
chalk and cheese but both are species of 
the genus “amendment”. In all these 
cases there is loss of revenue to the civic 
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body. Loss of revenue can result both 
where a property escapes assessment al- 
together or is underassessed. A local 
authority cannot afford to lose revenue, 
“The Municipal Committee has to find 
funds, within the limits of its authority, 
for discharging its statutory obligations” 
(N. D. M. C. p. 285 of SCR) : (at p. 2139 
of AIR) (supra). Therefore, the Com- 
mittee is empowered to amend the list by 
inserting the name of a person or property 
or by altering the assessment. So wide 
is this power that it knows no time limit. 
The words “at any time” used in S. 67 
are a clear “recognition of the com- 
mittee’s power to amend an assessment 
list even after the expiry of the year fol- 
lowing the one in which the list was 
finalised by due authentication” (N. D., 
M. C. p. 285 of SCR) : (at p. 2139 of AIR) 
(supra). 


21. Counsel for the property owners 
heavily rely on N. DLM C v LI C 
(AIR 1977 SC 2134) and contend thať 
S. 67 deals only with cases of escapement 
and not erroneous valuation. N. D. M. C, 
v. L. I. C, it is true, was a case of escape~ 
ment. The rent of a portion of the base« 
ment of the building had not been includ« 
ed in the list of assessment for five years, 
The Committee amended the list by in~ 
cluding the rent of those years which 
had escaped inclusion in the aforesaid 
lists. The action of the Committee was 
upheld by the Supreme Court, But we 
must always remember that judgments 
“are not intended to be expositions of 
the whole law”, as Halsbury said. “A 
case is only authority for what it actual- 
ly decides”. And Life Insurance Corpn. 
case (1974 Tax LR 2098) (Delhi) (FB) is 
no exception. 


22. In these 130 writ petitions we are 
not concerned with the non-inclusion of 
a person or non-insertion of a property. 
We are concerned with cases of errone- 
ous valuation or underassessment, The 
words in the section, viz., 


“The Committee may at any time 
amend the list ......... by altering the as- 
sessment on any property which has 
been erroneously valued or assessed 
through fraud, accident or mistake whe- 
ther on the part of the committee or of 
the assessee,”’ 


have to be given some meaning in any 
judicial interpretation. Undoubtedly the 
language of the statute is the starting 
point in each case. We must remember 
the salutary advice that 
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“In order to determine the scope aad 
extent of the Municipal Committe2’s 
power to amend an assessment list and 


the effect of an amendment made ina 


list, ‘regard must necessarily be had to 
the language of the statute under corsi- 
deration and its overall scheme govem- 
ing the preparation and amendment of 
assessment lists”, 


` 


23. To ignore the words, “by altering 
the assessment or any property whch 
has been erroneously valued or assessed” 
is to overlook “the true purpose and pær- 
port of the committee’s power to amend 
a list at any time and rob that power of 
its meaningful content” (N, D. M. C. v. 
L. I. C., (1978) 1 SCR 279 at p. 28: 
(AIR 1977 SC 2134 at p. 2140) }). Not orly 
will we be robbing that beneficent power 
of its meaningful content but we shall 
also be flying in the face of the statcte 
by curtailing width of that power. On 
no principle of construction of statues 
is a court justified to ignore’ the explicit 
words of a statute. Its first and fore- 
most duty is to give plain meaning to 
-plain words of the statute. Where the 
words of a statute are clear, they must 
be followed. The only safe canon of ccn- 
struction I can adopt is to give the woxds 
their natural meaning, unless the context 
otherwise requires. In a taxing Act ce 
has to look merely at what is clearly 
said. There is no equity about a tex, 
One can only look fairly at the language 
used. (Per Rowlatt J. in Cape Brandy 
Syndicate v. I. R. C., (1921) 1 KB 64 (7D). 


24. There was considerable debate te- 
fore me about the new section 684 in- 
troduced in Act 3 of 1911 by the Amerd- 
ing Act 8 of 1974. Section 68A reads: 

“68A. Power to amend assessment kst 
in certain cases — 


(1) Notwithstanding anything contaired 
in this Chapter, where the prescribed 
authority is satisfied that any property 
has been erroneously valued or assessed 
through fraud, accident. or mistake, whe- 
ther on the part of the committee or of 
the assessee, it may, after giving to the 
assessee an opportunity of being’ heard 
and after making such enquiry as it may 
deem fit, pass an order. amending the as- 
sessment already made and fixing the 
amount of tax payable for that prope:ty 
and on the issue of such. an. order the 
assessment list then-in force shall, sub- 
ject to the order, if any, passed in appeal, 
he deemed to have been amended accosd- 
ingly with effect from first day of Jaru- 
ary, or first day of April, or first day of 
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July, or first day of October ‘next follow- 
ing the month in which the order is 


‘passed, 


(2) Any person aggrieved by an order 
of the prescribed authority may, within 
a period of thirty days of the date of 
communication to him of the order, file 
an appeal to the State Government which 
shall decide the appeal after giving to 
the appellant an opportunity of being 
heard.” 

25. The Supreme Court in N, D., M. C, 
v. L. I, C. (AIR 1977 SC 2134) has refer- 
red to S. 68A as it “facilitates a clearer 
understanding” of S. 67. Of S. 68A the 
court said (at pp. 2139, 2140): 

“Section 68A does not deal with cases 
in which a property has escaped assess- 
ment altogether. It deals with that limit- 
ed class of cases in which a property has . 
been included in the assessment list but 
has been erroneously valued or assessed. 
In such cases of erroneous valuation or 
assessment, the amendments made in the 
assessment lists have no retrospective 
operation with the result that the valua- 
tion or assessment already made, though | 
erroneous, remains valid for the past 
years. Amendments falling within S. 68A 
operate in the future and can be effective 
only from the dates mentioned in the 
section and not from any earlier point 
of time. A comparison of the provisions 
of S. 68A with those of S, 67 shows that 
the words of limitation contained in the 
former section’ as regards the time from 
Which an amendment can come into 
force are conspicuously absent in the 
latter. Since the purpose of S. 67 is to 
bring to assessment properties which 
have altogether escaped assessment, the _ 
legislature evidently thought that amend-~ 


. ments made under it should have a wider 


operation as contrasted with those made 


under S, 684.” x 


26. Counsel for the N. D. M, C. in- 
forms me that S. 68A has not been ex- 
tended to Delhi. Counsel for the property 
owners have not been able to controvert 
this. The result therefore is that S. 68A 
cannot be invoked by the property 
owners. Section 68A is a recent innova- 
tion. It. curtails the width of the power 
conferred on the Committee. under S. 67, 
As I read it, it is in the nature of a pro- 
viso to S. 67. It repeats the words of Sec- 
tion 67 and then limits them by provid- 
ing that the amended list- which alters 
the assessment of a property erroneously 
valued “shall be deemed to have been 
amended accordingly. with effect from 
first day of January or first day of April 
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or first day of July or first day of Octo- 
ber next following the month in which 
the order” altering the assessment is 
made. Section 68A has no retrospective 
effect. It does not govern the past. It 
controls the future. In the Punjab the 
legislature has reduced the brunt of taxa- 
tion to a minimum by enacting S. 68A. 
[t has gone out of its way to find some 
relief and refuse for the harassed tax- 
payer. But in Delhi the legislature has 
done little to make the hard path of the 
_\tax-payer any easier,’ 


27. Sections 67 and 68A have to he 
taken together and construed together as 
one system and as explanatory of each 
other. But that is so in the Punjab, In 
Delhi S. 67 stands alone and by itself. 
Unaided it has to be interpreted. 


28. There is yet another reason why 
we are not concerned with S. 68A in 
these cases. Section 684 was enacted in 
1974. In the representative case we are 
dealing with, the assessment list was 
amended in 1968 to cure the defect in 
the list of 1965-66. The Committee pur- 
ported to act under S. 67 and expressly 
so stated. Section 68A was introduced 
in the act by the Punjab Municipal 
(Amendment) Act 1974 which received 
the assent of the Governor of Punjab on 
March 31, 1974. It cannot apply to the 
‘eases in hand. 


29. A property is said to have escaped 
assessment within the meaning of 5. 67 
when it has not been assessed to property 
tax in the hands of the assessee in the 
proper assessment year. In the assess- 
ment list the property is not included. 
This is one case. A property can also be 
said to have escaped assessment when it 
has been assessed at too low a valuation. 
There the revenue escapes the hands of 
the tax-gatherer. For example where 
the tax has been evaded by the use of 
stratagems or it may be a case of mis- 
take. Mistake, the legislature is prepar- 
ed to view with indulgent eyes. For 
mistake can be corrected “at any time”. 
A property which should have been as- 
sessed at Rs. 40,000/~ for instance. has 
been assessed at Rs. 20,000/- per year by 
“fraud, accident or mistake.” The mis- 
take is discovered long after the list has 
ceased to be operative. Cannot the Com- 
mittee amend the list by altering the as- 
sessment? It can. The concept of 
escapement is wide enough to cover a 
case of under-assessment or erroneous 
|valuation, Such is the scheme of the 
‘section, i 
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30. “Escapement? is “a means of 
escape; ‘an outlet’ (Shorter Oxford Dic- 
tionary). The legislature is plugging the 
avenues of escape. This is well known 
in taxing mechanics, If a taxing prece- 
dent is needed it can be found in S. 147 
of the Income-tax Act, 1961 where a case 
of underassessment is included in the 
concept of “income escaping assessment”, 

31. The legislature was careful to see 

that it does not leave any easy loophole 
through which the evasive tax-payer may 
find escape. Even in 1911 it was aware 
that in the twists and turns of the tax 
maze it was always possible to find ave- 
nues of escape. Therefore, it decided to 
confer the power of reopening the pre- 
vious assessment and reassessing the pro- 
perty so to speak. This is what the key 
words “altering the assessment’ really 
mean. The property has been errone- 
ously assessed, It must therefore be re- 
assessed if the error is to be. set right. 
So wide is the power and so tight is the 
net that it closes upon the tax-payer from 
all possible sides. But the case must fall 
within the strict words used in the sec- 
tion. 
32. The only point that appears to 
have been argued before the Additional 
District Magistrate was about the compet- 
ence of the Committee to revise assess- 
ment with retrospective effect. On this 
question his decision, I think, was errone- 
ous. 

33. For these reasons all these writ 
petitions are allowed. The orders of the 
Additional District Magistrate are quash- 
ed. The parties are however left to bear 
their own costs, 

Petitions allowed. 
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M/s. Vieco Laboratories Bombay, Plaintiffs 
v. M/s. Hindustan Rimmer, Delhi, Defendants. 

I. A. No. 2956 of 1978, (in Suit No. 878 of 
1978), D/- 31-1-1979. 

(A) Civil P, C. (5 of 1908), O. 7, R. 10-A 
(2) (a) — Specification of Court in which re- 
turned plaint is proposed to be presented — 
Not mandatory. . (Para 11) 

(B) Civil P. C. (5 of 1908), O. 6, R, 17 — 
Notice of amendment of plaint to defendant 
— When not necessary. 

A plaint was filed in a Court which found 
that it had no jurisdiction to entertain the 
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same and hence returned it for presentation 
to the proper Court. The plaint was then fi- 
ed in another Court which allowed it to ke 

amended without notice to the defendant, 
Held that ordinarily notice of an applica- 
tion for amendment of plaint is to be served 
upon the defendants. In the instant case the 
proposed amendment was to plead facs 
showing that the Court had jurisdiction, TLe 
original plaint returned by the previous Court 
pleaded facts showing that that court hed 
jurisdiction, When the same was returned 
for presentation to proper Court. facts had -0 
be pleaded showing that the latter Court hed 
jurisdiction, Without allowing the amendment 
the Court had no jurisdiction to issue sun- 
mons of the suit and notice of the applicaticn 
to the defendants. Hence notice of the amend- 
ment to defendants was not necessary, - 
. (Para 12) 


Anno: AIR Comm, Civil P. 'C. (9th Edn), 


O. 6, R. 17, N. 14-A. l 

N. K. Anand with Amarjit Singh Monga; 
for Plaintiffs; Anoop Singh, for Defendants. 

ORDER :— This is an application undar 
O. 39, Rr. 1 and 2 of the Civil P, C. in a stit 
for injunction restraining defendants from us- 
ing in relation to their product ‘carton’ ard 
‘tube’ pertaining to Cosmo Turmeric Vanisa- 
ing Cream’ and/or any other ‘carton’ or ‘tube’ 
which is deceptively similar to plaintiffs’ car- 
ton and tube pertaining to “Vicco Turmenec 
Vanishing Cream” so as to pass off their goods 
as the goods of the plaintiffs, for recovery 2! 
rupees one lakh as damages and. also to Œ- 
liver up for destruction all designs, blocks, 
tubes, cartons etc. used in the manufacture 3f 
carton and tube deceptively similar to the car 
ton and tube of the plaintiffs, 

2. The suit was originally filed in tle 
High Court of Judicature at Bombay on 8h 
Feb. 1978, Bharucha, J. passed the followirg 
order on 27-7-1978: 

“I am not satisfied that this Court has jurk- 
diction. Therefore, Notice of Motion dismi- 
sed. Costs of the notice of motion to Le 
costs in the cause.” l nS A 

3. The plaintiffs’ counsel then’ applied n 
the High Court of Judicature at Bombay fer 
leave to withdraw the suit on the grourd 
of lack of jurisdiction and the following order 
was passed on 8th Aug. 1978: 

“Plaint returned for presentation to proper 
Court. The Plaintiffs to pay to the Defen- 
dants the costs fixed at Rs. 200/-”. 

4. The plaint returned on 10th Aug. 1978 
was filed.in this Court on 28th August, 1973. 
An application (I. A, 8212/78) was also filed 
under O. 6, R. 17- of the Civil P. C. to amend 


the plaint pleading facts showing that tts- 
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Court has jurisdiction, besides other formal 
amendments, on account of return of plaint 
by the High Court of Judicature at Bombay, 
which was allowed on 29th Aug. 1978, 

5. An ex parte injunction order was passed 
on 29th Aug. 1978 restraining defendants from 


' ysing in relation to their product, the carton 


and the tube pertaining to ‘Cosmo Turmeric 
Vanishing Cream” and/or any other carton 
or tube which is deceptively similar to the 
plaintiffs’ carton and tube pertaining to 
Vicco Turmeric Vanishing Cream’. till further 
orders. 

6. The’ plaintiffs allege that they have 
been manufacturing and marketing since 1965 
vanishing cream containing turmeric and © 
sandal-wood, an ayurvedic preparation, under 
the name of ‘Vicco Turmeric Vanishing Cream’ 
which improves natural health of the skin, 
adding lustre to the complexion, for men, an 
ideal after shave cream, and effective in boils 
and pimples that the products of the plaintiffs 
including said cream have become popular all 
over the country. The plaintiffs have been 
marketing said cream in collapsible tubes of 
three different sizes namely small, medium, 
and economy packed in appropriate cartons, 
The ‘carton’ has an attractive, distinctive get 
up and colour scheme, i, e., red background 
with yellow floral design and printing in white 
letters. On two sides of the carton there are 
floral designs with the words ‘Vicco Turmeric’ 
in first line, words “Vanishing Cream’ in the 
second line, and words ‘An Ayurvedic Pre- 
paration’ in the third line. On the third side 
of the carton there is floral design with the 
words ‘manufactured in India by’ printed in 


the first line and the plaintiffs’ name 
and address in the second and third 
line. On the fourth side of the car- 


ton the uses of the said cream are mention- 
ed. As regards the ‘tube’ containing the said 
turmeric Vanishing cream, the plaintiffs, al- 
lege that it has also a distinctive get-up. The 
collapsible tube has red background with 
floral design in yellow colour. On one side 
of the tube the words Vicco Turmeric’ are 
written and below that appear the words 
‘Vanishing Cream’ in yellow colour letters, On 
the reverse side of the tube the material simi- 
lar to the material on the fourth side of the 
carton is printed in dark yellow colour. The 
cap of the tube is yellow and the tube has a 
yellow strip in the bottom. A specimen of 
the carton and the tube is marked as am 
nexures A and A-l, which they allege have 
been used by them since April, 1975 for selling 
their turmeric vanishing cream, and the total 
sales since April, 1975 up to Dec. 1977 are 
of Rs. 1,77,81,377/-. The plaintiffs allege that 
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by reason of sales and publicity their product 
has become popular in the market and by 
reason of distinctive get-up and colour 
scheme, the tube and the carton have come to 
be associated by the trade and the members 
of the public as the product of the plaintiffs 
exclusively, that they have spent an aggre- 
gate sum of Rs. 55,53,069.00 towards the 
publicity expenses from Ist April, 1975 to 1st 
Dec, 1977, in advertising through the media 
of radio, television and film. 

7. In Nov, 1977, the plaintiffs learnt that 
the defendants had begun marketing a vanish- 
ing cream in cartons and tubes which are a 
colourable imitation of the plaintiffs’ cartons 
- and tubes, that Shri S. L, Jain proprietor of 
the defendant firm having factory and office 
at Community Centre, Phase-II, Ashok Vihar, 
Delhi has fraudulently flooded the markets 
including Delhi with imitation cartons and 
tubes with a view to trade upon the reputation 
of the plaintiffs product. The defendants’ car- 
ton has also a red background and has floral 
design in yellow colour identical with the 
plaintiffs’ floral design. On two sides of the 
carton the words ‘Cosmo Turmeric’ are print- 
ed in white and below them ‘Vanishing Cream’ 
is printed. The letters used in white printing 
are also similar. On the third side of the 
carton the defendant’s name and details re- 
garding manufacturing licence and price are 
printed in white. On the fourth side of the 
carton the words “Cosmo Turmeric Vanish- 
ing Cream improves the natural health of the 
skin, adding lustre to the complexion, For 
men, an ideal after shave cream” are print- 
ed in white. The defendants’ tube has also 
the get-up and colour scheme identical with 
that of the plaintiffs. The tube has a red/ 
orange background with a yellow floral de- 
sign. On one side of the tube the words 
‘Cosmo Turmeric’ are printed in yellow colour 
and below them appear the words ‘Vanishing 
Cream’ also in yellow colour. On the reverse 
side of the tube the material appearing on 
the fourth side of the carton is printed in the 
same colour scheme and in the same manner 
as that of the plaintiffs. The cap of the de- 
fendants’ tube is also yellow and there is a 
strip in yellow colour at the bottom of the 
defendants’ tube. A specimen of the defen- 
dants carton and the tube are marked . as 
Exs. C and C-I, . 

8. The plaintiffs allege that the defendants 
have fraudulently adopted the tube and car- 
ton which are identical with or are a colour- 
able imitation of the plaintiffs tube and car- 
tion, that they are deceptively similar and they 
have adopted the said carton and the tube 
with a view to pass of their goods as and for 


the goods of the plaintiffs, that by reason of 
the acts of passing off already committed by 
the defendants they have caused loss and 
damage to the plaintiffs both in business as 
well as reputation in trade and that the loss 
to the plaintiffs’ reputation cannot be easily 
calculated in terms of money, that the defen- 
dants have imitated the get-up, colour com- 
bination and the description of the plaintiffs’ 
product in order to cause confusion and de- 
ception and to earn profits in an‘ illegal 
manner. The plaintiffs further state that the 
defendants’ impugned product is of a recent 
origin, and if the defendants are not restrain- 
ed from carrying on their illegal trade activi- 
ties the plaintiffs would suffer a great hard- 
ship. 

9. The defendants-in their reply state that 
there is no proper plaint in this Court, as 
the plaintiffs cannot present the same plaint 
which was presented in the High Court of 
Judicature at Bombay, that the amendment 
allowed by this Court without notice was un- 
warranted by law and it must be deemed that 
there is no amendment in the plaint, that 
the defendants started selling ‘Cosmo Turme- 
ric Vanishing Cream’ in Nov. 1977, that they 
ate using their own descriptive words as 
well as floral design giving their address on 
the carton and tube along with manufacturing 
licence and excise licence number and also 
the retail price, that the two trade marks 
‘VICCO’ and ‘COSMO’ are different visually 
as well as phonetically and no mistake is pos“ 
sible while purchasing the vanishing cream 
either of the plaintiffs or of the defendants. The 
various other allegations contained in the’ 
plaintiffs’ application are also denied, 


10. Rule 269-A of the Bombay High 
Court (O. S.) Rules, 1957 is as under :— 


“269-A (i) The Court or a Judge may at 
any stage of the suit order the plaint to be 
returned to the plaintiff to be presented tv 
the Court in which the suit should have been 
instituted. 


(ii) When an order for return of the plaint 
is made, the Prothonotary and: Senior Master 
or any officer subordinate to him, shall en- 
dorse on the plaint the dates of its presenta- 
tion and return. 


(iii) The plaint shall be returned only after 
the plaintiff has furnished a certified copy 
thereof for the record of the Court.” 


The formalities of this R, 269A appear to 
have been complied with which is apparent 
from the endorsements on the plaint. There 
does not appear any defect in the filing of 
the plaint in this Court. 
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1]. Learned counsel for the defendazts 
has contended that O. 7, R. 10A.of the Civi 
P. C. has not been complied with and there- 
fore the suit has not been properly instituted. 
At present, it appears to me that R. 10A of 
-(O. 7 as substituted by Act 104 of 1976 in tae 
Civil P. C. is not mandatory but only direc- 
tory, The plaintiffs were not under any ohli- 
gation to make any application in the Hizh 
Court of Judicature at Bombay specifyiag 
the Court in which they propose to present 
the plaint after its return. For the purposes 
of the present application, I am of the opin- 
ion that the plaint has been properly present- 
ed to this Court after its return by the High 
Court of Judicature at Bombay. 

12. The next objection of the defendan:s’ 
counsel is that the amendment of plaint al- 
lowed by order dated 29th Aug. 1978 withoxt 
‘notice to the defendants is not warranted by 
law. Ordinarily notice of an application is to 
be served upon the defendants, In the pre- 
sent case the proposed amendment was to 
plead facts showing that this Court has jur-s- 
diction. The original plaint filed in the High 
Court of Judicature at Bombay pleads facts 
showing Bombay Court has jurisdiction bat 


when the same was returned for presentation - 


to proper Court facts have to be pleaded 
showing that this Court has jurisdiction. 
Notice of such application for formal amen{- 
ment is not necessary. Without allowirg 
amendment this Court has no jurisdiction z0 
issue summons of the suit and notice of the 
application to the defendants. 

13. The plaintiffs claim passing off by tke 
defendants of- their product as and for tke 
product of the plaintiffs on the basis of cory 
of the distinctive get-up and colour scheme 
of the collapsible tubes and the cartons ty 
them. The defendants are not entitled to re- 
present their goods as being the goods of tre 
plaintiffs. The two marks Vicco- and “Cosm 


used by the plaintiffs and. defendants: res- ' 


pectively are no doubt different and the mark 
‘Cosmo’ by itself is not likely to. deceive but 
the entire get-up and the colour. scheme af 
the tube and the carton adopted by the plain- 
tiffs and the defendants are identical in every 
detail and are likely to confuse and deceive 
the customer easily. The get-up and the 
colour scheme of the -plaintifs adopż- 
ed in every detail by the defendants for 
their tube and carton cannot be said to have 
been adovted by the defendants unintem- 


tionally. Further the defendants allege thet | 


they started selling their product in the caz- 
ton and tube in question from Nov. -1977 
while the plaintiffs have been selling ther 
product in the said carton and the tube ‘since 
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April, 1975. The suit was originally filed in 
Feb, 1978 at Bombay and ex parte injunction 
was granted on 29th Aug. 1978, The plaintiffs 
are prior users of their product in the carton ` 
and the tube. 


14. For the grant of a temporary injunc- 
tion three facts are essential, namely, to prove 
prima facie case, the balance of convenience 
between the parties and the irreparable in- 
jury likely to be caused in case the injunction 
is not granted. The plaintiffs have prima facie 
proved the case that they have been selling 
their product in the carton and the tube in 
question with distinctive get-up and colour 
scheme since April, 1975, while the defen- 
dants started selling their product in Nov. 
1977 in the tube and the carton which prima 
facie appear to be copies of the entire get- 
up and the colour scheme adopted by the 
plaintiffs. The tube and the carton with the 
get-up and colour scheme have come to be 
associated by the trade and members of the 
public as the product of the plaintiffs. The 
plaintiffs have also sold their product of the 
value of Rs. 1,77,81,377/- during the period 
April, 1975:to Dec. 1977. The plaintiffs are 
the reputed manufacturers of the turmeric 
cream since 1975. The defendants have put 
their product in the market only from Nov. 
1977 and thev have not disclosed the value 
of their sales, meaning thereby that the sales 
of the defendants are negligible. It appears 
that it would be proper if the defendants at 
this stage are restrained from passing off 
their product in the tube and the carton which 
are deceptively similar to the tube and the 
carton adopted by the plaintiffs since April, 
1975. It would be in the-interest of the de- 
fendants also to adopt their own get-up for 
tube and the carton for the sale of their pro- 


‘duct. The plaintiffs are likely to suffer irre- 


parable injury if the defendants are allowed 
to use to similar carton and the tube iden- 
tical with get-up and colour scheme adopted 
by the plaintiffs. The injunction will not 
result in any hardship to the defendants if 
they at this stage can adopt any other carton 
and the tube with different get-up and colour 
scheme. The balance of convenience is in- 
favour of the plaintiffs. 


15. Various authorities have been cited 
on behalf of the plaintiffs and the defsndants 
in. support of their respective contentions. 
No previous case is an authority for any other 
case specially in passing off action as each 
case must depend upon the facts applicable to 
that case alone. I therefore do not consider 
it necessarv to refer the authorities cited by 
the counsel for the parties, 
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16. I allow the application of the plain- 
tiffs and confirming the ex parte order dated 
29th August, 1978 restrain the defendants, 
their servants, agents and dealers from using 
in relation to their product the carton and 
the tube pertaining to ‘cosmo turmeric vanish- 
ing cream’ and/or any other carton or tube 
which is deceptively similar to the plaintiffs 
carton and the tube pertaining to ‘vicco tur- 
meric vanishing cream’ marked as Exs. A 
and A-1 on record till the decision of the suit. 
Cost of the application shall be the costs in 
the case. 

Application allowed. 
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Sagar Shamsher Jung Bahadur Rana and 
another, Plaintiffs:v. The Union of India and 
others, Defendants. l 

Suit No. 8 of 1976, D/- 22-12-1978. 

(A) Civil P. C. (5 of 1908), S. 10 — Ex- 
pression “matter in issue” — Meaning of, 

The words “matter in issue” in Sec, 10 
mean all disputed material questions in the 
subsequent suit which are directly and sub- 
stantially in question in the previous suit. 
The words “matter in issue” do not mean en- 
tire subject-matter in issue in the two sults. 
AIR 1948 Nag 297, AIR 1953 Bom 117 and 
AIR 1962 All 108, Rel. on, ` (Para 12) 

Anno: AIR Comm. ©. P.’C. (9th Edn.), 
S, 10, N. 4. 

(B) Civil P. C. (5 of 1908), S. 10 — Ap- 
plicability of, to appeal. 

An appeal is a continuation of the suit and, 
therefore, the provisions of Section 10 apply 
to the previous suit, which may be at the 
stage of appeal. (Para 18) 

Anno: AIR Comm. C, P. C. (9th Edn,), 


S. 10, N. 2. 

Cases Referred: Chronological Paras 
AIR 1962 All 108 17 
AÏR 1953 Bom 117 16 
AIR 1948 Nag 297 15 


Bk. Shivcharan Singh, for Plaintiffs; J. R. 
Goel with Adarsh B. Dial, for Defendants. 

ORDER :— The main question is whe- 
ther the present suit is Hable to be stay- 
ed under Section 10 of the Code of Civil Pro- 
cedure. Plaintiff No, 1 and his wife plaintiff 


No, 2 filed this suit on 27th November, 1975, . 


for recovery of Rs. 18 lacs by sale of the 
mortgaged property against Mr. M. R. Dha- 
wan defendant No. 2 and his wife Smt: Satya 
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Rana v. Union of India (Sultan Singh J.) 


A. LR. 


Dhawan defendant No, 3. The plaintiffs also 
prayed for.a declaration under Order 21, 
Rule 63 of the Code of Civil Procedure that 
their right to recover the mortgage-debt from 
defendants Nos. 2 and 3 takes priority over 
the right of- Union of India defendant No. 1 
for recovery of its income-tax dues from Mr. 
M. R. Dhawan defendant No. 2, The pro- 
perty known as 6, Jantar Mantar Road, New 
Delhi, was purchased on 15th May, 1954 in 


- the name of Smt. Satya Dhawan defendant 


No. 8 from: Seth Jagat Narain, She executed 
a general power of attorney on Ist May, 
1955, in favour of her husband, Mr. M. R. 
Dhawan, defendant No. 2 created an equit- 
able mortgage in consideration of Rupees 
18,25,000/- in favour of the plaintiffs and © 
deposited the title deeds and the said power 
of attorney with the plaintiffs by means of a 
memorandum dated 18th May, 1964. There 
were some income-tax dues payable by Mr. 
M. R. Dhawan defendant No. 2 to the Union 
of India and, therefore, the said property was 
attached by the Income-tax Department on 
6th July, 1965. 


‘2. The plaintiffs previously filed suit 
No, 425 of 1966 on 17th December, 1965, 
for the recovery of Rs, 1,10,000/- on the 
basis of the said equitable mortgage dated 
18th May, 1964, against Mr. M. R. Dhawan 
and his wife Smt. Satya Dhawan on the al- 
legations that they advanced various loans to 
Mr, Dhawan and his wife Smt, Satya Dhawan 
and thus a total sum of Rs. 13,25,000/- be- 
came payable by them to the plaintiffs; that 
Mr. Dhawan for himself and on behalf of his 
wife created an equitable mortgage by depo- 
sit of title deeds with respect to the said pro- 
perty known as 6, Jantar Mantar Road, New 
Delhi;. that Mr. M. R. Dhawan was real 
owner of the said property and his wife was 
a mere benami; that Mr. M. R. Dhawan had 
pledged 61;243 shares of Faridabad Glass 
Works Private Limited with plaintiffs prior 
to .the creation of the ‘said equitable mort- 
gage; that Mr. M. R, Dhawan for himself 
and on behalf of his wife had to repay the 
sum of Rs. 13,25,000/- by instalments as fol- 
lows fami. Trey 

‘See table on next page) 


The first instalment of Rs. 1,00,000/- and in- 
terest Rs. 10,000/- was not paid as agreed 
and, therefore, the plaintiffs filed suit for the 
recovery of the same by sale of the mortgaged 
property, Mr. M. R. Dhawan in his written 
statement of the previous suit admitted that 
the total sum of Rs. 13,25,000/- was due 
from him to plaintiff No. 1 on account of 
the: loan advanced but denied that he had 
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Sr. No. Date of Payment. Principal Interest 
Rg. P, Re. P. 
1. 1.6-1965 1,00,000.00 10,000.00 
2, 1 6-1966 200,000.00 40 000.00 
3, 1.6 1967 2,00,000.00 - 60,000 00 
4, _ 16-1988 2,00,0C0 00 80,000.00 
5. 1.6-1969 3,09,000.00 1,50 000.00 
6. 1.6 1970 3,25,000 00 1,95,000.00 
13,25,000.00 5,35,000-00 | 


taken any money from plaintiff No. 4 or that 
his wife Smt. Satya Dhawan had anything to 


do with the said lean transaction. Mr. Dha- 


wan further submitted that shares of Farida- 
bad Glass Works Private Limited were ple¢ z- 
ed with the -plaintiffs; that the prope:‘y 
known as 6, Jantar Mantar Road, New Dehi 
. was the property of his wife and that he hid 
nothing to do with the said property; that 
his wife was real owner of the property, tkat 
a general power of attorney was executed in 
his favour by his wife, and he was authorised 
to manage the property for and on behalf of 
his wife, Admissibility of the agreement 
dated 18th of May, 1964, purporting to creale 
equitable mortgage by deposit of title deeds 
was denied for want of registration. 


3. Smt. Satya Dhawan filed a ‘separaie 
written statement in the said previous stit 
denying any knowledge in connection wirh 
any advance by the plaintiffs to her husbard 
and alleging that she was the exclusive owner 
of the property known as 6, Jantar Mantar 
Road, New Delhi; that her husband had ro 
authority to mortgage her said property amd 
that she was the real owner of the property 
and was not a benamidar. 


4. The Income-tax Department, as alreacy 
stated, had attached the property known as 
6, Jantar Mantar Road, New Delhi, on 6th 
July, 1965. Objections were filed on behalf 
of the plaintiffs and Smt, Satya Dhawan, 
under Order 21, Rule 58 of the Code of Civil 
Procedure; -but the same were dismissed. 
Smt. Satya Dhawan filed a suit, being suit 
No. 336 of 1968, for a declaration that she 
was the exclusive owner in possession of tha 
suit property known as 6, Jantar . Manter 
Road, New Delhi, and that the same was nct 
liable to attachment and sale for recovery ct 
the income-tax dues. The plaintiffs also fi- 
ed another suit in this court, being Suit No. 37 
of 1969, for a declaration that they were. 


mortgagees of this property, 6-Jantar Manter . 


Road, New Delhi, and were entitled to re- 
cover the mortgage-money Rs. 18,25,000;- 
besides interest, costs etc, by sale, in pre- 
ference to the claim of the Unien of India 


Dhawan. Plaintiffs Suit 


for recovery of the income-tax dues from 
Mr. M. R. Dhawan. The two suits filed by 
the plaintiffs and one suit filed by Smt. Satya 
Dhawan were consolidated in this court and 
were disposed of by H. L, Anand, J. on 18th 
February, 1973, by a common judgment. 

5. In the previous litigation, the following 
findings were arrived at by H. L. Anand, J.:— 

(1) Mr, M. R. Dhawan was the real owner 
of the property known as 6, Jantar Mantar 
Road, New Delhi. — - . 
_(2) Smt. Satya Dhawan was merely osten- 
sible owner and had no beneficial interest ip 
ne Sarak, T Mantar Road,- New 

1, in other words, j : 

Ba eee she was held to.be a 

(3) That Smt. Satya Dhawan had nothing 
to do with the transactions of loan between 
a plaintiffs and Mr. M, R. Dhawan and that 
enim ae liable to pay the sum of Rupees 

(4) That the shares of Farid 
Works ‘Private Limited were os e 
by.Mr. M. R. Dhawan with the plaintiffs, 
e That Mr, M. R. Dhawan validly creat- 
; an equitable mortgage as per memoran- 
wi dated 18th May, 1964. It was further 
5 coe if Mrs. Satya Dhawan was held to 
owner of the property 6, Jantar Mantar 
oad, New Delhi, the equitable mortgage 
created by Mr. M, R. Dhawan was not bind- 
ing upon Smt. Satya Dhawan 

(6) That .Smt. Satya Dhawan was not es- 
topped from. contesting the factum and vali- 
dity of the mortgage. Mr. M. R. Dhawan was | 
however, estopped from contesting the factum 
and validity of the mortgage. - 

(7) That the property known 
Mantar Road, New Delhi, attached on 6th 
July, 1965, can be sold for recovery of in- 
come-tax dues payable by Mr. M. R. Dhawan 
to the Union. of India only subject to the 


mortgage created in f Ree ae 
18th May, 1964, avour of the plaintiffs on 


6. Thus the plaintiffs’ Suit No 425 a: 
| O, cf 1966 
for recovery of Rs, 1,10,000/- by sale of the 
mortgaged property was decreed against Mr. 
awan and dismissed against Smt. Satya 
No. 87. of 1969 for 


as 6, Jantar 
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the declaration was decreed. The Suit No. 386 
_ of 1968 by Smt, Satya Dhawan claiming ex- 
clusive ownership of the said property was, 
however, dismissed for want of notice under 
Section 80 of the Code of Civil Procedure. 

7. Mr. M. R. Dhawan and his wife Smt. 
Satya Dhawan filed three appeals against the 
decree and judgment in the said three suits 
between the parties, which appeals are still 
pending in this court, being R, F. A. (OS) 
No.8 of 1976; RFA (OS). No, 9 of .1976 
and RFA (OS) No, 12 of 1976. The Union 
of India also filed an appeal against the judg- 
ment and decree of the learned single Judge 
in Suit No, 87 of 1969, which appeal, is also 
pending in this Court, being R. F, A. (05) 
No. 28 of 1975. 


8. The plaintiffs in the present suit, as 
already stated, have claimed recovery of 
Rs, 18 lacs (Rs. 12,25,000/- on account of 
remaining principal amount and Rupees 
5,75,000/- on account of interest) by sale of 
‘he mortgaged property on the various al- 
fegations pleaded by them in their previous 


Suit No. 425 of 1966, i. e. Mr. M. R. Dhawan- 


was the real owner of the property; that Smt. 
Satya Dhawan was a-mere benamidar; that 
both of them were liable to pay the Joan of 
Rs. 18,25,000/-; that Mr. Dhawan validly 
created the equitable mortgage and pledged 
the shares of Faridabad Glass Works; that 
Mr. Dhawan and Smt. Satya Dhawan were 
estopped from contesting the factum and 
validity of the mortgage and that the right.of 
the plaintiffs to recover the mortgage-debt 
payable to them by Mr. M. R. Dhawan and 
his wife Smt. Satya Dhawan takes priority 
over the right of the. Union of India defendant 
No. 1 for recovery of its income-tax dues 
from Mr. M. R., Dhawan. 


9. Defendant No. 1 Union of India has 
filed its written statement and defendants 
Nos. 2 and 8 have also filed separate written 
statements. Defendants Nos. 2 and 38 allege 
that the present suit is liable to be stayed as 
the various questions in dispute in the pre- 
sent suit are directly and substantially in issue 
in the said previous litigation between the 
parties at the stage of appeal. It was alleged 
by defendants Nos. 2 and $- that Smt. Satya 
Dhawan was not liable to pay the loan of 
Rs. 18,25,000/;- that she had nothing to do 
with the loan transactions; that the shares of 
` Faridabad Glass Works Private Limited had 
not been validly pledged;-that the alleged 
mortgage created on 18th May, 1964 by Mr. 
M, R. Dhawan of property 6, Jantar Mantar 
Road, New Delhi,. belonging ‘to Smt. Satya 
Dhawan was invalid: that she was the ex- 
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clusive owner of the said property: that Mr. 
M. R. Dhawan had nothing to do with the 


said property and that she was not estopped 


from contesting the factum and validity of 
the, mortgage; that the suit was barred under 
Order 2, Rule 2, Code of Civil Procedure; and 


. that the plaintiffs’ claim for personal decree 


was barred by time. 

10. On 4th May, 1977, the following 
preliminary issues were framed :— _ 

“(1) Whether the suit is liable to be stayed 
because of the earlier proceedings mentioned 
in paragraph 1 of the preliminary objections 
in the written statement filed on behalf. of 
defendants Nos. 2 and 8?. 


_(2) Whether the present suit is barred 
under Order 2, Rule 2 of the Civil Procedure 
Code as alleged in preliminary objection 
No. ‘2 of the written statement filed on behalf 
of defendants Nos. 2 and 8? 


(3) Whether the claim for a personal de- 
cree against defendant No. 2 and defendant 
No. 8 is barred by time? 

Issue No. 1: . ; 


11. Section 10 of the Code of Civil Pro- 
cedure is as under :— - l 

“10. No Court shall proceed with the trial 
of any suit in which the matter in issue is 
also directly and substantially in issue in a 
previously instituted suit between the same 
parties, or between parties under whom they 
or any of them claim litigating under the 
same title where such suit is pending in the. 
same or any other Court in India having 
jurisdiction to grant the relief claimed, or in 
any Court beyond the limits of India establish- 
ed or continued by the Central Government 
and having like jurisdiction, or before the 
Supreme Court. 

Explanation: The pendency of a suit in 
a foreign Court does not preclude the Courts 
in India from trying a suit founded on the 
same cause of action.” 


‘This section provides that where a suit is 


instituted in a Court, such court shall not pro- 
ceed with the trial of the suit if the questions 
in controversy in the suit are also directly and 


: substantially in issue in the previously in- 


stituted suit between the same parties.: Fur- 
ther, it is provided that the previously in- 
stitued suit must be pending in the same 
Court in which the subsequent suit is brought 
or in a Court having jurisdiction to grant re- 
lief claimed in the subsequent suit. The ob- 
ject of this section is to prevent courts of 
concurrént jurisdiction from simultaneously - 
trying two parallel suits relating to the same 
questions in dispute. This section does not 
contain any-reference either to the subject- 
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matter or to the cause of action and the test 
for applicability of this section is whether 
On the final decision being reached in the 
previous suit, such decision would operat as 
res judicata in the subsequent suit. 

12. The learned counsel for the plairtiffs 
contended that the matter in issue in the pre- 
sent suit and the previous suit is not the same 
and, therefore, Section 10, Code of Civil Pro- 
cedure, is not applicable. He contends that 
the words “matter in issue” used in Sec 10 
mean, entire subject-matter of the subseqaent 
suit and the previous suit must be the seme. 
He further contends that in the previous suit 
the subject-matter was recovery of Rupees 
1,10,090/- while in the present suit the sub- 
ject-matter is recovery of Rs. 18 lacs. I do 
not agree with this view of the learned coun- 
sel for the plaintiffs. In my opinion the 
words “matter in issue” in Section 10 of the 
Code. of Civil Procedure mean all disputed 
material questions in the subsequent suit 
which are directly and substantially in cues- 
tion in the previous suit. It can never be 
expected that a* plaintiff would file a rase 
against the same defendant for the sme 
amount and claiming the same relief. In suits 
for recovery of rents a landlord can never 
file two suits claiming rent of the same period 
and claiming the same amount of rent. In 
my view, words “matter in issue” do not 
mean entire subject-matter in issue in the two 
suits. If the interpretation as put by the learn- 
ed counsel for the plaintiffs is accepted, it 
appears to me that Section 10 of the Code 
of Civil Procedure would become reduniant 
and there would be lot of litigation before 
the Courts trying the same set of facts azain 
and again. Applying the test of princip of 
res judicata for the stay of the suit, I am 
of the view that the decision on vanious 
points in question in the previous litigetion 
between the parties pending at the stag2 of 
appeal, would operate as res judicata in the 
present suit, and the suit can be disposed of 
in terms of the findings that may be given in 
appeal. If the present suit is not stayed, it 
would result in unnecessary trial of the suit 
and litigation expenses of the parties, More- 
over, there may be possibility of conflicting 
judgments in the two proceedings. 

_ 13. An appeal is a continuation of the 
suit and, therefore, the provisions of S. 1) of 
the Code of Civil Procedure apply to the 
previous suit, which may be at the stag» of 
appeal. The plaintiffs in the present suë in 

para 37 of the plaint have pleaded thai all 
= the defences raised by the defendants in the 
previous litigation against them are barrec by 
the rule of res judicata and that adjudication 
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of the same would now be barred under Sec- 
tion 11 of the Code of Civil Procedure. The 
plaintiffs claim that they are entitled to succeed 
in the present suit on the ground that there 
is no legal end factual ground which remains 
undecided and that the decision of the pre- 
vious three suits completely bars all possible 
defences, on all points to the present suit 
whether or not they were actually raised in 
the previous suit. In view of these pleadings’ 
of the plaintiffs I see no ground to refuse 
stay of the present suit under Section 10 of 
the Code of Civil Procedure. 


14.° The learned counsel for the plaintiffs 
has made written submissions (I. A. 4252 of 
1978) wherzin he has referred to various 
judgments of different High Courts holding 
that the entire subject-matter in the previous 
suit and the subsequent suit must be the 
same. With due respect to all the Hon’ble 
Judges, taking the said view in the said 
judgments detailed in the application (I. A. 
4292 of 1978) I do not agree. If this view is 


_ taken as correct interpretation of Section 10 


of the Code of Civil Procedure, it would mean 
that there cannot be stay of any suit filed 
subsequently because two suits can never 
have entire subject-matter as the same. It is 
not necessary to deal with all the judgments 
referred to by the learned counsel for the 
plaintiffs, as the facts of those cases are mate- 
tially different from the facts of the present 
case. 


15. In the Laxmi Bank Ltd. ‘Akola v. 
Harikisan, AIR 1948 Nag 297, it has been 
held that where the issue involved in a sub- 
sequently instituted suit is covered by one 
of the issues in the previously instituted suit, 
appeal in which is pending, the subsequently 
instituted suit should be stayed, until the de- 
cision of the appeal in the previously institut- 
ed suit. “ 


16. In Jain Hind Iron Mart -v. Tulsiram 
Bhagwandas, AIR 1958 Bom 117, the Divi- 
sion Bench consisting -of Chagla C. J. and 
Gajendragadkar. J. (as he then was) observed 
as follows® :— i 


“Section 10 of the Code of Civil Procedure 
does not contemplate an identity of issues 
between the two suits, nor does it require 
that the matter in issue in the two suits 
should be entirely the same or identical. 
What the section requires is that the matter 
in issue in the two suits should be directly 
and substantially the same, and proper effect 
must be given to the language used by the 
Legislature in S. 10 that the identity requir- 
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ed is a substantial identity. There must be an 
identity of the subject-matter, the field of 
controversy between the parties in the two 
suits must also be the same, but the identity 
contemplated and the field of controversy 
contemplated should not be identical and 
the same in every particular, but the iden- 
tity and the field of controversy must be 
substantially the same.” 


17. In Ram Narain v, Ram Swarup, AIR 
1962 All 108, it has been observed as fol- 
lows? :— 

“Complete identity of the subject-matter is 


not necessary to attract the application of Sec- 
tion 10 and if a matter directly and substan- 


tially in issue in a previously instituted suit 


is also directly and substantially in issue in a 
later suit, then under Section 10 the later 
Suit shall be stayed. But any matter common 
to the two suits will not attract the provisions 
of S. 10. The matter must be of substance, 
so that its decision in one suit shall afect 
materially the decision of the other suit.” 


“Where the matter directly and substan- 
tially in issue in both the suits was whether 
the truck was given to the opposite parties 
under a hire-purchase agreement or there was 
a sale out and out and whether the applicant 
(the plaintiff in the earlier suit) had got back 
the truck by mutual agreement, and where, 
if the two issues were decided in favour of 
the applicant, the second suit would largely 
fail, the’ second suit was liable to be stayed 
‘under Section 10, though there were other 
questions arising in the later suit and though 
the decision in the earlier suit could not- ope- 
rate as res judicata in the later suit.” 


18. In the present suit filed by the plain- 
tifs the amount of mortgage money claimed 
is diferent than the amount of mortgage 
money claimed in the previous suit; but in 
all other respects the questions in dispute in 
the present suit are the same, which were in 
dispute in the previous suit. 

19.° The previous litigation and the pre- 
sent suit are pending in this Court. The pre- 
vious litigation is at the stage of appeal, 
while the present suit is at the stage of trial. 
This Court has jurisdiction to decide both the 
litigations, i. e. the previous suit and the 
present suit. I, thus, hold that all the ingre- 
dients of Section 10 are fulfilled to order stay 
of the present suit. I, accordingly, stay the 
trial of the present suit. 

‘Issues Nos. 2 and 8: 


20. It is not necessary to decide these 
two issues, as I have come to the conclusion 


ee 
“(See Paras 8, 12 of the judgment—Ed.) 
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that the present suit is liable to be stayed 
under S. 10 of the Code of Civil Procedure. 
These issues may be decided after the deci- 
sion of the said appeals, pending in this Court 
and revival of the proceedings in the suit. 


21. As discussed above, I stay the trial 
of the present suit till the decision of the four 
appeals, referred to above. Leave is granted 
to the plaintiffs to move this Court after the 
decision of the said appeals for revival of 
proceedings in the suit. There will be no 
order as to costs. 

Suit stayed accordingly. 
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M/s. Jain Shudh Vanaspati Ltd., and an- 
other, Petitioners v. Union of India and an- 
other, Respondents. 

Civil Writ No. 802 of 1977, D/- 11-8- 
1978, 

(A) Vegetable Oil Product Producers (Re- 
gulation of Refined Oil Manufacture) Order 
(1973), Cl. 3 — As amended by subsequent 
orders D/- 2-8-1977; 11-10-1977 and 15-10- 
1977 — Subsequent policy changes if can 
adversely affect rights and interest of licence- 
holders — Promissory estoppel — Doctrine 
of — Applicability — (Evidence Act (1 of 
1872), S. 115). 

The pstitioner company carrying on the 
business of manufacture and sale of refined 
and hydrogenated oil had on the basis of 
various licenses issued to it imported unrefin- 
ed palm oil and made commitments with 
foreign sellers on the basis of the existing 
policy of the Central Government under which 
the import of palm oil was freely allowed 
even for the manufacture of refined palm 
oil and hydrogenated oil. Subsequent policy 
change of the Government as contained in 
public notice of 11-10-1977 declared that 
licenses issued for import of refined palm oil 
against which shipments were not made will 
be invalidated. What is worse, by an order 
of October 15, 1977 a total ban was impos- 
ed on the manufacture for sale by the pur- 
chasers of vegetable oil of any refined im- 
ported palm oil even though it is undisputed 
that a large number of Hcences like the com- 
pany had imported palm oil, refined or unre- 
fined, for the purpose of manufacture of 
retined palm oil in their refining units. The 
petitioner company filed a writ petition to 
quash these orders, 


AW/AW/A83/79/KSB 
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Held: that the subsequent policy. changes 
as contained in these orders could noz be 
given retrospective effect so as to deprive the 
importers, who had already imported Jalm 
oil specifically for the purpose of refinirg in 
= their refineries, of their right to carry or the 

trade of manufacture and refining of import- 
ed palm oil and to market the same in aceord- 
ance with law. The imports having >een 
made at huge cost on a clear representation 
by Government that imported oil could be 
used for the manufacture of refined palm: oil, 
Government would be estopped from brirging 
the case of such importers within the revised 
policy on the basis of the doctrine of pro- 
missory estoppel. It is true that the doctine, 
applied by the Supreme Court in the cate of 
Anglo Afghan Agencies AIR 1968 SC 718, 
has since been considerably watered cown 
in the country of its origin on account of the 
judicial controversy following the decisien in 
the’ case of Robertson (1949) 1 KB 227 and 
it has been recognised in England that the 
doctrine was not available “as a sword” of 
attack though it may still be “used as a shzeld” 
of defence and there is a considerable jucicial 
thinking which concedes to the sovereign au- 
thority the power to change the polic” or 
modify the administrative action even i` on 
the basis of any representation made earlier 
a citizen may have acted to his prejudice, a 
view which is shared by juristic opinion in 
India. The doctrine would nevertheles: be 
still available in India because in spite of the 
controversy, the decision of the Supmme 
Court in the case of Anglo Afghan Agercies 
still holds the field. (Para 10)- 


Anno :. AIR Manual (8rd Edn.), Evi, Act, 
S, 115, N. 83A. 


(B) Constitution of India, Art. 19 (1) (g) 
_ and (6) — Fundamental right to carry. on 
trade — Restriction on — Test for reasoncble- 
ness — Restrictions placed by orders under 
S. 8 of Vegetables Oil Product Producers “Re- 
gulation of Refined Oil Manufacture) Osder, 
1973 — Not reasonable. . 

The reasonableness of the restriction has 
tc be judged with reference to the totality 
of the circumstances such as the nature of 
the right alleged to have been infringed,. the 
underlying purpose of the infringement, the 
extent and urgency of the evils sought tc- be 
remedied thereby, the disproportion of the 
imposition and the prevailing condition: at 
the time. Thus, the test to be applied is not 
whether the Court considers particular res- 
trictions to be unreasonable, but whether 2 
reasonable man would necessarily consider 
them to be unreasonable. . ` (Para 12) 
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Held on a consideration of the impugned 


restrictions contained in the public notice - 


D/- 11-10-1977 and the order of 15-10-1977 
that they were clearly disproportionate to the 
requirement to prevent adulteration at the 


_trade level or to the malpractice of passing 


off refined palm oil as vanaspati or ghee. 
The restrictions, therefore, could not be said 
to pass the test of reasonableness and con- 
sequently clearly impinge on the fundamental 
right of the petitioners to carry on their trade, 
This would justify the quashing cf the im- 
pugned orders but it would be sufficient in 
the circumstances of the case to declare that 
the rights of the petitioners flowing from the 


_importation of palm oil on the basis of the 


licences granted to the company would not 
in any way be affected by the impugned Pub- 
lic Notice and the impugned order, and the 
company having dealt with the goods in ac- 
cordance with Jaw, would not in any way be 
liable to any adverse action by virtue of the 
aforesaid notice and the order. 
| (Paras 18, 14) 
Anno: AIR Comm. Const. of India, (2nd 
Edn,), Art. 19, N. 79 and 82. 
Cases Referred: Chronological 
AIR 19€8 SC 718: 10 
AIR 1952 ‘SC 196: 1952 SCR 597: 1952 Cri 
LJ 968 12 
AIR 1951 SC 118: 1950 SCR 759:1951 All 
LJ (SC) 82 12 


Paras 


(1949) 1 KB 227 : 1948-2 All ER 767, Robert- 


son v. Minister of Pensions 10 
_ À. K. Sen, Sr. Advocate with B. N, Kirpal, 
for Petitioners; Daljit Singh, for Respondents. 

H. L. ANAND, J.:— This petition under 
Art. 226 of the Constitution of India, by a 
Companv, which carries on the business of 
the manufacture and sale of refined and hy- 
drogenated oil, and its Managing Director, 
challenges the validity of certain restrictions 
on the importation of Palm Oil and the manu- 
facture af refined Palm Oil. The petition was 
filed in the following circumstances:— 

2. :Jain Shudh Vanaspati Limited, a joint 
stock company, for short, the Company, peti- 
tioner No. 1, carries on the business, inter 
alia, of the manufacture and sale of refined 
and hydrogenated oil, Petitioner No. 2 is its 
Managing -Director and holds, along with the 
other members of his family, controlling in- 
terest in the company. The manufacture and 
sale of refined oil is regulated by the: Vege- 
table Oil Product Producers (Regulation of 
Refined Oil Manufacture). Order, 1973, for 
short, the Order of 1978, issued under S. 3 of 
the Essential Commodities Act, 1955, for 
short, the Act. Cl. 3 of the Order. of 1978 
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provides that no producer shall manufacture 


- _ for sale refined vegetable oils in excess of -the 


quantity determined in the manner set out in 
sub-cl. (a) or sub-cl. (b) of the said clause. 
The expression “producer” is defined to mean 
the person carrying on the business of manu- 
facturing any vegetable oil product. By an 
order of March 2, 1977 (Annexure 2), Cl.-3 
of the Order of 1973 was amended, inter alia, 
by the addition of a proviso which excepted, 
inter alia, the manufacture of “refined import- 
ed palm oil” from the operation of the afore- 
said Clause. Earlier, in the new import policy, 
it was announced that open general licences 
would be issued, inter alia, for the import of 
palm oil pursuant to which it was notified by 
a Public Notice of Jan. 17, 1977 (Annexure 8) 
that “with a view to overcoming the shortage 
of edible oils in the country, it has been de- 
cided to allow import of edible oils for direct 
human consumption, or for refining and 
blending for direct human consumption”, The 
public notice listed Palm Oil among the oils 
of which the import will be allowed with the 
result that any person, including the vege- 
table oil manufacturers, could freely import 
palm oil. Subsequently by a public notice of 
May 27, 1977 (Annexure 4), it was notified 
that on a review of the position it had been 
decided that “licenees for import of edible 
oils and oil seeds will be granted on the: basis 
of firm commitment entered into by the appli- 
cant with the overseas suppliers” and the 
prospective applicants were advised that ap- 
plications for grant of such licences should, 
therefore, be accompanied by photostat 
‘copies of firm offer and acceptance, Accord- 
ing to the petitioner, taking advantage of the 


aforesaid policy, the company concluded con-- 


tracts with foreign suppliers of palm oil and 
made applications for the grant of open gene- 
ral licences in terms of the policy between 
March 7, 1977 and Sept. 7, 1977, pursuant 
sto which the company was issued various 
- licences. the details of which are set out in 
the statement (Annexure 8) to the petition. It 
is further contended that on the basis of these 
licences the company approached their bank- 
ers and opened irrevocable letters of credit 
from time to time to ensure payment of the 
purchase price. According to the petitioners. 
the total duantitv of palm oil, both refined 
and unrefined. which had been contracted to 
be nnurchased by the company was about 
43.000 tons ont of which avnroximately 7,850 
tons: worth Rs. 5.50,00.0007- had been re- 
ceived by the comnanv at its Factory in 
Gaziabad by Oct. 15, 1977. and 3.550 tons 
was received at the factory between Oct. 15, 
1977 and Oct. 26, 1977, and that appro- 
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having been exported from abroad already, 
but had not reached the factory. It was fur- 
ther alleged that out of the total quantity 
received at the factory up to Oct. 26, 1977 
2,370 tons of unrefined palm oil remained to 
be refined and sold in the market and that its 
value would roughly work out to Rupees 
1,50,00,000/-. It, however, appears that by 
public notice of Sept. 23,,1977 (Annexure 10), 
the Chief Controller of Imports and Exports, 
Government of India, notified that on a re- 
view of the position, “it has been 
decided that no licence for import of 
palm oil refined for direct human consump- 
tion shall be issued” in future, but that “in 
case where firm commitments have been 
entered into: with foreign suppliers for import 
of palm oil refined for direct human consump- 
tion, prior to the date of the public notice. 
import licence will be granted by the Licens- 
ing Authority concerned to the extent of 
quantity/value of commitments entered into 
by the applicants”. According to the peti- 
tioners, the application of the aforesaid Pub- 
lic Notice was confined to refined Palm Oil 
and, therefore, the company continued to 
enter into firm commitments with foreign 
suppliers for the import of unrefined Palm Oil 
even after the date of the aforesaid Public 
Notice and made applications for the grant 
of open general licence on the basis of such 
commitments in terms of the existing policy. 
By a subsequent Public Notice of Oct. T1, 
1977 (Annexure 11) it was notified that all 
licences issued for Palm Oil refined for direct 
human consumption “against which shipment 
is not made {wholly or partly) on or before 
15-10-1977, shall stand automatically invali- 
dated for (further) imported oil”. It was fur- 
ther notified that no fresh licence for the im- 
port of Palm Oil refined for direct human 
consumption shall be granted in any other 
case, According to the petitioners, the com- 
pany had entered into firm commitments for 
the import of 3,000 tons of Palm Oil and 
licences on that basis had already been issued 
to the company before Oct. 15, 1977, but 
the goods had not till then been received by 
the company. It is further alleged that in 
addition the company had entered into a con- 
tract for the purchase of 13,000 tons of Palm 
Oil for the importation of which application 
for open general licence had already been 
made, but the licences had not till then beeri 
isstied. Subsequently, by an order of Oct. 15, 
1977 (Annexure 12), a copy of which was 
alleged]v received by the company on Oct. 
26, 1977, Cl. 8 of the Order of 1973 was fur: 
ther amended so as to impose a total ban on 
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the manufacture for sale by any producer of 
“any refined imported Palm Oil’. 


3-4. The petitioner filed the present 
petition on or about Oct. 27, 1977, chaling- 
ing the Public Notice of October ll, 977 
(Annexure 11) and the order of Oct. 15, T977 
(Annexure 12) as being illegal, arbitrary, 
ultra vires, void -and bad in law. According to 
the petitioners, the company had entered 
into firm commitments for the import of uu- 
refined Palm Oil on the basis of the then sub- 
sisting Government policy and had rece-ved 
large quantity of such oil at its factory of the 
yilue of about Rs, 1,50,00,000/- which was 
yet to be refined. It is alleged that the un- 
refined Palm Oil has no market in India and 
the company would not be able to dispose it 
` of and if the company was not allowed ta re- 
fine such oil even though it had been import- 
ed for the purpose, irreparable injury and 
hardship would be caused to the cornpany. It 
was further contended that but for the pclicy 
of the Government in permitting the import 
of unrefined Palm Oil, the company would 
not have imported it in such huge quant-ties 
which had cost the company. over Rs. 14 
crores which had been paid in foreign ex- 
change on the basis of Bank borrowings, ard 
that unrefined oil of the value of over Rs. 2 
crores was lying now at the factory of the 
company and if the company was not allowed 
to refine and market the same by virtue of 
the order of Oct, 15, 1977, even though the 
company had. been allowed to import it cn 
the assurance that it would be allowed to re- 
fine and sell it, irrepairable loss and in-ury 
would be caused to the interest of the cm- 
pany. It was further alleged that as a result 
of the impugned order, the company was 
neither able to sell the unrefined oil oz to 
refine it for sale, and that the action of tke 
respondents was not only arbitrary, but vio- 
lative of the fundamental rights of the geti- 
tioners under Arts, 14, 19 and 81 of the Con- 
stitution of India and the restrictions impcsed 
by the impugned Public Notice and the order 
were wholly unreasonable. 


5. On the notice being issued to the 
Union requiring it to show cause why Fule 
Nisi be not issued, this Court directed on 
Nov. 1, 1977, after hearing counsel for the 
parties, that Palm Oil which had been imp3rż- 
ed and had moved out of the country of im- 
port be allowed to be landed at the port of 
call in India and Palm Oil for which the peti- 
tioner had entered into firm contracts wculd 
not be shipped till further orders and that 
the oil which had already arrived in the fac- 
tory may be ‘processed by the “petitioner at 
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its risk and subject to further orders, After 
Rule Nisi was issued, this Court made a fur- 
ther direction on Dec, 15, 1977, that Palm 
Oil, which had already been shipped prior to 
Oct. 15, 1977, and had already arrived at the 
factory cf the company, may also be pro- 
cessed by the company at its risk until fur- 
ther orders. It thus appears that the entire 
quantity of imperted Palm Oil has since been 
refined and sold subject to such directions as 


- may be made by this Court. 


6. The petition is opposed on behalf of 
the Union. In the course of the affidavit of 
Director, Vanaspati, Directorate of Oils and 
Fats, of Nov, 21, 1977, which was filed on 
behalf of the Union in reply to the show 
cause notice issued by this Court, it was 
pointed out that the licences for the import 
of palm oil were issued to the State Trading ` 
Corporation, as well as to private traders, and 
that the ban on the import of refined palm 
oil was imposed by Public Notice on Sept. 23, 
1977, because several complaints were re- 
ceived that “unscrupulous traders” were, ow- 
ing to its similarity in appearance to vanas- 
pati, selling refined palm oil as vanaspati by 

mixing it with vanaspati or ghee” and that 
On account of this malpractice there was “a 
decline in the production of vanaspati which 


„in turn resulted in fall in the lifting of stocks 


by the industry from the State Trading Cor- 
poration’. It was further pointed out that 
while the unscrupulous traders were making 
huge profits the consumers were getting RBD 
palm oi!” which was found to contain fats 

with higher melting point” which could not - 
be easily absorbed in the human system, It - 


was further stated that where firm commit: 


ments had already. been entered into with 


foreign suppliers for the import of palm oil 
for direct human consumption prior to the 
date of Public Notice import licences could 
be granted to the extent of the quantity/value 
of such commitments, It was alleged that with 
a view totake advantage of this exception 
traders started obtaining licences by predat- 
ing their contracts which necessitated the 
Issue of the Public Notice on Oct. 11, 1977 
by which a total ban was placed on the im. 
port of palm oil refined for direct human 
consumption with a proviso that such of the 
import licences which had not been availed 
of and on the strength of which goods were 
mot shipped on or before Oct. 15, 1977, 
should stand invalidated. According to the 
deponent, even after this ban it was reported 
that raw palm oil was being hydro-bleached 
by vanaspati units and sold as vanaspati and 
as such hydro-bleaching was possible only in 
units with hydrogenation facilities and to 
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make the ban on refined palm oil effective, 
the vanaspati units were prohibited irom re- 
fining palm oil, The affidavit sought to jus- 
tify the restrictions on the ground that the ob- 
ject of the Public Notice was to prevent prices 
of edible oils from rising and also to make 
such oils readily available to the consumer 
for direct consumption. It was denied that the 
company had entered into firm contracts and 
it was alleged that no import licences had 
been issued to the company after Sept. 23, 
1977. It was, however, admitted that the ob- 
ject of the order of Oct. 11, 1977, was only 
to prevent vanaspati manufacturers from re- 
fining palm oil, and that no ban had been 
placed on refining of palm oil by indepen- 
dent refineries or even on the sale of refined 
palm oil. It was pointed out that the import 
of palm oil had been allowed to make cheap 
edible oils available to the public but when 
“private traders misrepresented to the public 
and passed off hydrogenated palm oil as 
vanaspati and made huge profits at the ex- 
pense of the public, the Government had to 
take action to prevent such anti-social acts”. 
The impugried order and the Public Notice 
were, therefore, sought to be defended on 
the ground that they had been made in order 
to prevent “nefarious practices by the trade 
and industry and were necessitated in, public 
interest”. According to the deponent, it was 
still open to the company “to get the quanti- 
ties of crude palm oil which they have al- 
ready imported refined in independent re- 
fineries not attached to vanaspati units” and 
that it was open to the Government to re- 
view its policy from time to time and to 
make necessary changes in public interest. In 
a further affidavit of the Director, Vanaspati, 
of Jan. 11, 1978 filed on behalf of the Union, 
after Rule Nisi was issued by this Court, the 
various contentions raised in the earlier affi- 
davit were, by and large reiterated. The de- 
ponent, however, elucidated the expression 
“private traders” used in the earlier affidavit 
as including “person in private trade and in- 
cludes Vanaspati manufacturers as without 
their participation, hydrogenation of RBD 
palm oil would not be possible”. It was fur- 
ther pointed out that there was no ban on 
the vanaspati manufacturers refining raw oil 
received by them from the State Trading 
Corporation for purposes of manufacture of 
vanaspati, and that it was refining of palm oil 
imported under the free licensing system for 
direct consumption which alone had been 
banned by vanaspati units, and that the 
vanaspati units were free to acquire ‘stocks of 
palm oil from State Trading Corporation to 


meet the requirements of the vanaspati in- 
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dustry: in the manufacture of vanaspati, It 
was, however, denied that the impugned ac- 
tion had been taken to give protection to the 
State Trading Corporation, It was claimed 
that the import of refined palm oil had been 
banned as also the manutacture for sale of 
such refined oil by the vanaspati units, and_ 
that there was no ban on the import of crude 
palm oil, The contention urged on behalf ot 
the petitioners in their rejoinder to the first 
affidavit that the vanaspati units had not ian- 
dulged in the malpractice attributed to them 
was denied. The deponent claimed that in 
view of the order of Oct. 15, 1977, it was 
not open to any vanaspati manufacturer to 
manufacture for sale refined palm oil. The 
suggestion contained in the petitioners’ coun- 
ter-affidavit, to the earlier affidavit of the de- 
ponent, that the vanaspati units could not 
get oil imported by them refined from any 
other refinery was denied and it was alleged 
that such a course was possible. 


7. In a supplementary counter-atlidavit 
of March 6, 1978, filed on behalf of the 
Union, attention was invited to the Public 
Notice of Jan. 18, 1978, by which it was 
notified that after the aforesaid date, no 
licences for the import of palm oil of any 
type excluding, however, palm olein, shall be 
issued to the private traders with the proviso 
that in cases where licences had been issued 
and irrevocable letters of credit had already 
been opened or where licences had been 
issued or applied for covering “Afloat Par- 
cles” against firm contracts import would be 
allowed within the validity period. It was fur- 
ther notified that in future import of palm 
oil of all types will be made through the State 
Trading Corporation. It was pointed out that 
with the issue of Public Notice of Oct. 11, 
1977, import of palm oil refined had been 
banned and with the latest Public Notice, the 
ban was extended to raw palm oil as well. A 
copy of the latest order was enclosed with 
the affidavit. In a rejoinder affidavit to the 
supplementary counter-affidavit filed on be- 
half of the petitioners, it was contended that 
the Public Notice of Jan, 13, 1978, did not in 
any way invalidate the licences which had 
already been issued, In the alternative, it was 
submitted that in case the aforesaid Public 
Notice was to be construed as invalidating 
licences already issued, the Public Notice 
would be illegal on the principle of promis- 
sory estoppel as the Government could not 
unilaterally and without any notice ban the 
import of goods for which commitments hac 
already been entered into or licences had al- 
ready been issued. The validity of the Public 
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Notice of Jan. 13, 1978, was also assailed on 
other grounds, Reference was also imvitec to 
a further Public Notice of Feb. 22, 1978, 
which obliged the company, as indeed smi- 
larly situated importers, to sell the imported 
goods to the Central Government at the 
prices fixed by it in view of the disability of 
the vegetable manufacturers to manufacture 
for sale refined oil, The compulsion was de- 
scribed as being wholly illegal and being ~io- 
lative of Arts. 14, 19 and 31 of the Constitu- 
tion of India. A further affidavit of April 27, 
1978 was filed on behalf of the petitioner: in 
which it was pointed out that as on Jan. 13, 
1978, a licence of the value of Rs. 82,30,000/- 
was unutilized but was still valid on the cate 
when Public Notice of Jan. 18, 1978, Aad 


been issued, It was admitted that no run- - 


ning letter of credit had been opened in ves- 
pect of the said licence, but the licence had 
been issued on the basis of a firm contract 
dated Sept. 13, 1977, between the company 
and a Singapore exporter and the goods in 
respect of the licence were to be paid for on 
receipt of documents and the goods kad 
arrived in Bombay after Jan. 18, 1978. It 
was further pointed out that the condition 
imposed in the Public Notice of Feb. 22, 
1978, with regard to compulsory sale to State 
Trading Corporation at a’ unilaterally deter- 
mined price had not been incorporated in 
the licence in question. 


8. An application, being C. M. 910 of 
1978, seeking permission to assail the Pullic 
Notice of January 18, 1978 and Feb. 22, 
1978, issued after the filing of the petition, 
and to raise additional grounds in support 
thereof was also filed. On the conclusion of 
the hearing, however, learned counsel for the 
petitioners did not press this application as 
also the challenge to the said Public Notices 
and confined the prayer to the relief soucht 
in the petition, as indeed the grounds, raised 
in it. 


9. Rival contentions urged at the hearing 
pose two questions for consideration :— 


\. Whether the subsequent policy changes 


could adversely affect the rights and ince- 
rests of the petitioners flowing from the 
licences already issued or imports already 
made or which were in the process of beng 
made, - 


2. If so, whether the impugned restricticns 
do not pass the test of reasonableness ard, 
therefore, impinge on the fundamental rights 
of the petitioners under Art. 19 (1) (g) of tae 
Constitution of India, 
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Question No, 1: 

10. It is not in dispute that when, by an 
order of March 2, 1977 (Annexure 2) cl. 3 of 
the Order of 1978 was amended which ex- — 
cepted, inter alia, the manufacture of refined 
imported palm oil from the operation of the 
aforesaid clause and the import of palm oil 
was freely allowed, any person, including the 
vegetable oil manufacturers like the company, 
could freely import palm oil, inter alia, for 
the manutacture of refined palm oil. Since 
the company was carrying on the business of 
the manufacture and sale of refined and 
hydrogenated oi], by the issue of various 
licences in favour of the company for the 
import of palm oil for refining and blending 
for direct human consumption, it was clearly 
understocd that the company would be entitl- 
ed on import to manufacture refined palm oil 
and to market the same in accordance with 
law. In view of the later Public Notice ot 
May 27, 1977 (Annexure 4), it was further 
clearly understood that the licences had been 
issued against firm import commitments en- 
tered into by the company with the overseas 
suppliers, It was also not disputed that in 
view of this policy, large quantities of palm 
oil were, in fact, imported by the company, 
which had either been received at the factory 
or was in the process of importation, and 
that the imports not only involved large 
foreign exchange, but also bank bcrrowings 
involving considerable debt servicing commit- 
ments. lt was not disputed before us that the 
Public Notice’ of Sept. 28, 1977, related to 
the import of refined palm oil and did not 
bring about any change with regard to the 
importation of unrefined palm oil and the 
company was, therefore, within its rights to 
Continue to make commitments for the im- 
port of such oil on the basis of the licances. 
which had already been issued. When the 
Public Notice of Oct. 11, 1977 (Annexure 11) 
was issued invalidating licences issued for 
refined palm oil against which shipment had 
not been made, the company had cbviously 
made commitments in terms of the pre-exist- 
ing policy. This unilateral change in the policy 
could mot possibly have retrospective opera“ 
tion so as to affect the interest of the licences 
like the petitioners who had, acting on the 
earlier policy and on the basis of the licences 
issued, made large commitments, invested 
funds, and entered into contractual obliga- 
tions. Whet is worse, by an order of Oct, 15, 
1977 (Annexure 12) a total ban was imposed 
on the manufacture for sale by the purchasers 
of vegetable cil of any refined imported palm 
oil even though it is undisputed that a large 
number of licences like the company had im- 
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ported palm oil, refined or unrefined, for the 
purpose of manufacture of refined palm oil 
in their refining units. Such a change of 
policy could also not be given retrospective 
effect so as to deprive the importers, who 
had already imported palm oil specifically for 
the purpose of refining in their refineries, of 
their right to carry on the trade of manufac- 
ture and refining of imported palm oil and to 


market the same in accordance with law.. 


The imports having been made at huge cost 
on a clear representation by Government that 
imported oil could be used for the manufac- 
ture of refined palm oil, Government would 
be estopped from bringing the case of such 
importers within the revised policy on the 
basis of the doctrine of promissory estoppel. 
It is true that the doctrine, applied ` by the 
Supreme Court in the case of Anglo Afghan 
Agencies AIR 1968 SC 718, has since been 
considerably watered down in the country of 
its origin on account of the judicial contro- 
versy following the decision in the case of 
Robertson (1949) 1 KB 227 and it has been re~ 
cognised in England that the doctrine was 
not available “as a sword” of attack though 
it may still be “used as a shield” (1) of defence 
and there is a ‘considerable judicial thinking 


which concedes to the sovereign authority: 


the power to change the policy or modify 
the administrative action even if on the basis 
of any representation made earlier a citizen 
may have acted to his prejudice, a view which 
is shared by juristic opinion in India. The 
doctrine would nevertheless be still available 
in India because in spite of the controversy, 
the decision of the Supreme Court in the case 
of Anglo Afghan Agencies still holds the field. 


Question No, 2: 
11. In view of the way we have looked 


at the first question, the second question 
would perhaps not arise, but for the fact that 


in view of the rather nebulous legal position 


with regard to the doctrine of promissory 
estoppel, it may perhaps be too fragile a 
thread on which to base the right of the peti- 
tioners. The impugned restrictions are, how- 
ever, open to a more fundamental objection 
‘in that they constitute an infraction of the 
petitioners’ fundamental right to carry on 
trade without being able to pass the test of 
reasonableness. That brings us to the consi- 
deration of the second question, 

12, It is well settled that there is no ab- 
stract standard or general pattern to deter- 
mine if a restriction is reasonable within the 
meaning of Art. 19 (1) (g) of the Constitu- 


I Cheshire and Fifoot’s Law of Contract 
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tion of India.(2) What is required is that the 
limitation imposed on a person in enjoyment 
of the right should not be. arbitrary or of an 
excessive nature beyond what is required in 
the interest of the public. The expression 
“reasonable” implies intelligent care and deli- 
beration i. e.. choice of a course which 
reason dictates. What is necessary is‘ that the 
restriction should strike a proper balance be- 
tween the freedom guaranteed and the social 
control permitted by the Constitution.(8) The, - 
reasonableness of the restriction has to be 
judged with reference to the totality of the 
circumstances such as the nature of the right 
alleged to have been infringed, the under- 
lying purpose of the infringement, the extent 
and urgency of the evils sought to be reme 
died thereby, the disproportion of the imposi- 
tion and the prevailing conditions at the 
time, Thus, the test to be applied is not whe- 
ther the Court considers particular restrictions 
to be unreasonable, but whether a reasonable 


man would necessarily consider them to be 
unreasonable. 


‘13, If this be the true test to determine 
the reasonableness of the restrictions, it is 
difficult to justify the impugned restrictions 
as being reasonable. On Government’s own 
showing, the manufacture of refined import- 
ed palm oil was excepted from the operation 
of the Cl. 3ofthe Order of 1978 and palm 
oil was-allowed to be freely imported with a 
view to overcome the shortage of edible oils 
for’ direct human consumption or for refining 
or blending for direct human consumption, 
It has also been a common case of the par- 
ties that the refined imported palm oil was 
considered comparatively cheaper edible oil ` 
and its import and manufacture had a bene- 
ficial effect on the availability and price of 
vegetable oils in the country. The impugned 
restrictions on the import and manufacture 
of refined palm oil have not been justified on- 
behalf of.the Union either on the - ground 
that the further importation or manufacture 
of it was unnecessary or that it was unecono- 
mic, The restriction on the import of refined 
palm oil and the manufacture of refined oil 
by the vegetable manufacturers was, . how- 
ever, sought to be justified on the ground 
that on account of its similarity and appear- 
ance to vanaspati “unscrupulous traders”, a 
term which was later explained to include 
even the manufacturers of vanaspati, were a 
party to the malpractice of sale of refined 
palm oil as vanaspati “by mixing it with 
vanaspati or ghee” and that on account of 
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this malpractice, there was a decline in the 
production of vanaspati which in turn result- 


ed in fall in the lifting of stocks in the incus* ` 


try from the State Trading Corporation.. It 
was further alleged that by this device, the 
unscrupulous: traders were making huge Pro- 
fits and the consumers were getting ed_ble 
oil “with higher melting point” which cculd 
not be easily absorbed in the human. system. 
Interestingly enough, it was not disputed be- 
fore us that refined imported palm oil was 
otherwise fit for human consumption and 
that even after these restrictions, the refne- 
ries other than those engaged in the manu-ac- 
ture of vanaspati were still free to manu-ac- 
ture refined palm oil and that even the vamas- 
pati manufacturers were free ta market re- 
fined palm oil. While it would be interesring 
to investigate if the restrictions were merely 
intended to help the State Trading Corpora- 
tion dispose of its accumulated stocks of 
palm oil, a reason which was advanced on 
behalf of the petitioners to be the real basis 
of the restrictions, as also to find out if tkese 
reslrictions had their genesis in the demand 
by a section of the industry, in respect of 
which a veiled suggestion was made in the 
course of arguments, it is neither possible nor 
necessary for this Court to go into tkese 
aspects because the restrictions appear tc us 
to be ex facie unreasonable in that they have 
their genesis in the admitted Government in- 
ability to prevent the adulteration of vege- 
table oil by the addition of refined palm oi or 
ithe passing off by the trade of refined palm 
nil as vanaspati or ghee. The inability of the 
Government to take effective steps to prevent 
these malpractices in the course of trade or 
otherwise or the failure of enforcement agen- 
cies of Government could not possibly juscify 
a restriction on the import of a raw material 
or the ban on the manufacture or refining of 
palm oil by the vanaspati manufacturers, who 
obviously had the facility to refine such oil. 
It is interesting to notice in this context that 
refined palm oil is an excisable commodity 
and proper check is possible at the point of 
removal from any factory of refined palm oil 
after manufacture and on a proper check, it 
should be possible to know if the palm oil 
that had been allowed to be imported has 
been manufactured, removed from the factory 
and marketed as such palm oil, and that there 
was no misuse of it at the point of manufac- 
ture. Such restrictions are clearly disproror- 
tionate to the requirement to prevent adul- 
teration at the trade level or to the malprac- 
{tice of passing off refined palm oil as varas- 
pati or ghee, The restrictions, therefare, 


could not be said to pass the test of reason- 
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ableness and consequently clearly impinge 
on the {fundamental right of the petitioners 
to carrying on their trade. 

14. In view of our conclusion on the 
second question, we would be . justified in 
quashing the impugned Public Notice of Oct. 
11, 1977, and the order of Oct. 15, 1978, but 
we refrain from doing so, because we had 
examined their constitutionality in the context 
of the allegation that because of the Govern- 
ment policy obtaining at the material time, 
the petitioners had imported large quantities 
of palm oil and the petitioner having been 
allowed during the pendency of the petition 
to manufacture refined palm oil and to dis- 
pose it of in the market, the context has since 
changed. It would, therefore, be sufficient to 
declare that for the aforesaid reasons, the 
rights of the petitioners flowing from the im- 
portation of palm oil on the basis of the 
licences granted to the company would not in 
any way be affected by the impugned Public 
Notice and the impugned order, and the 
company having dealt with the goods in ac- 
cordance with law, would not in any way be 
liable to any adverse action by virtue of the 
aforesaid notice and the order, The petition- 
ers would also have their costs. Counsel’s fee 
is assessed at Rs. 500/-. 


Order accordingly. 
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Ramji Lal and others, Appellants v. Ram 
Pershad and another, Respondents. 

E. F. A. No, 5 1976, D/- 3-2-1978.° 

(A) Specific Relief Act (1 of 1877), Sec- 
tion 27 (b) — Suit for specific performance 
of contract to sell land against vendor and 
subsequent transferee — Proper decree to be 
drawn up indicated. 


In a suit for specific performance of oon- 
tract to sell land against the vendor and sub- 
sequent transferee, the proper decree to be 
drawn up is that not only the vendor but the 
subsequent transferee also must be ordered 
ta execute the sale deed so as to bring about 
the transfer to the decree holder. The Court 
should also direct that the consideration for 
sale payable by the decree holder under the 
decree should be paid to the subsequent 
transferee as he was then the owner of the 
land on account of the transfer to him and 


°(From Order of R, L. Chugh, Sub, J. Ist 
Class, Delhi, D/- 23-7-1976.) | 
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that the transferee: should give up possession 


= ahd-should be. paid back his consideration or 


such sum as ‚may be -worked out by the 
Court. P (Para 6) 
Directing only the vendor defendant, to 


~~ execute the sale deed and cancellation of the 


sale in favour of the subsequent transferee is 

improper. o (Para 6) 
Anno: AIR Manual (8rd Edn.), Specific 

Relief Act, S. 19, N. 8, 9; S. 20, N, 11. 


. (B) Specific Relief Act (1 of 1877), S, 27. 
‘i= Decree for specific performance includes 


relief of possession. - ‘s . 
A decree for specific performance of con- 
tract to sell includes relief of. possession 


' ‘which is merely ancillary to the decree and is 


to. be automatically granted. AIR 1950 All 
415 and AIR 1952 Cal 862 and AIR 1954 All 
643 and AIR 1957 Pat 701 and AIR 1963 
Madh Pra 86, Rel. on. . (Para 7) 


“Anno: AIR Manual (8rd Edn.), Specifë Re- 
“ lief Act, S. 19, N, 8; S. 20, N. IL., 7 


LI. (C) Civil P. C. (5 of 1908), S. 47 — Speci- 


fie Relief Act (1 of 1877), S. 27 (b) — Decree 
- for specific. performance erroneously drawn 


up — Executing Court can interpret decree 
and take all steps to give full effect to it — 
Decree erroneously passed against vendor 
only and sale in favour of subsequent trans- 
feree cancelled — Proper mode of execution 
of decree indicated. 

When a decree for specific performance is 
drawn up erroneously itis. not only open to 
the executing Court but it is its duty to mter- 


pret.the decree properly and take all steps — 


necessary for giving full effect to it and as- 


“sist. the parties to that extent. ATR 1952 Cal 


862, Rel. on. -` : 

When the decree for specific performance 
of contract to sell land was erroneously pass- 
ed against the vendor A only and not against 
A and the subsequent transferee B and direct- 
ed cancellation of sale in favour of B, the 
proper interpretation and mode of executing 
the decree would be (1) A should execute the 
sale deed in favour of the decree-holder; (2) 
A should retum to B the consideration paid 
by him as a step towards cancellation of his 
sale and he should give up possession 
of the land; (3) the 
decree-holder in’ Court under 
should- be paid to B as 


the decree 


E part of his consideration and B would 


be’ entitled to get the balance from A; (4) the 
effect of .cancellation of B’s sale is that he 
has to give up possession of the land but get 
back his consideration from A. He is thus 
a decree-holder to the extent of his considera- 
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sum deposited ` 
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tion against A and can execute the decree 
against A for the balance of his consideration; 


. (5) B would be entitled to rétain his posses- 


sion till his’ consideration was paid? back to 
him; (6) as B may not take out execution for 
the balance of his consideration. against A 
and may retain possession, the „executing 
court can allow the decree-holder to pay the 


balance to B and may help him to geta re- 


fund of- the same from A, AIR 1976 Delhi 
56 and AIR 1976 Delhi 181, Dist.’ we 
Eoy a `- (Paras 9, 10) 
Anno: AIR - Comm. 'C. P. C, (9th 
Edn.), S.-47, N. 76; AIR Manual (8rd Edn.), 
Specific Relief Act, S. 19, N. 3; S. 20, N. 11. 


Cases. Referred: 
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Chronological ` “Paras 
AIR .1976 Delhi 56 ee ae 8 
AIR 1976 Delhi 181 ogo 
AIR 1963 Madh Pra 86 T 
AIR 1957 Pat 701 : 7 
AIR 1954 All 643 : 1954 AILLJ 255 _ 
ATR: 1952 Cal 862 | 71 
AIR.1952 Trav-Co, 199 . | 
AIR 1950 All 415 :1950 All LJ 296 i 
AIR 1932 Cal 579 : ILR 59 Cal 501 ‘i 
AIR 1931 Cal 67 | 
AIR 1929. Nag 298 . 6 
(1888) ILR 12 Bom 174 l - 40 


Respondents. 


JUDGMENT :— This appeal is concerned 
with some questions which have arisen during 
execution proceedings relating to a decree for 
specific. performance of an agreement. to sell 
agricultural land -situated in village Saboli, 
Shahdara, Delhi.. The contract was between 
Ram Pershad, decree-holder (now respondent 
No. 1) and Bhu Dev Sharma, (respondent 
No, 2 in this appeal). The other parties to the 
suit were subsequent. transferees who were 
alleged to be bound by that agreement; these 
parties are the present appellants. The suit 
was tried by Shri B. K, Agnihotri, Subordinate 
Judge, Ist Class, Delhi who decreed the suit 
on 17th Aug., 1961. The decree as .passed 
directed the specific performance of the 
agreement in favour of the plaintiff and also 
ordered the cancellation of the sale in favour 
of the other: defendants (subsequent trans- 
ferees who are the present appellants): 


2. Two separate appeals were filed in the 
Circuit Bench of the Punjab High Court being 
R. F. A. No, 142-D/61 and R. F. A. No. 
146-D/61. These appeals were dismissed on 
28th Oct., 1971, by a ‘Division Bench of this 
Court (Andley and Jagjit Singh JJ.). Then ex- 
ecution: proceedings were taken out by the | 
decree-holder. The first defendant was ready 
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to executé a sale-deed in favour of the glain- 
tiff-decree-holder, but the other defendants 
who were in possession by reason of the sale 
in their favour raised certain objections re- 
garding the execution, Those objections have 
been decided in favour of the decree-holder 
and the aggrieved judgment-debtors have 
come in appeal to this Court: 


3. “The two points raised by the appel'ants 
were (a) that the money payable under the 
decree as consideration for the sale, amount- 
ing to Rs. 10,000/- should be paid to them 
and not to judgment-debtor No. 1 anc (b) 
possession could not be taken away from hem 
` as there was no decree for possession against 
them. Regarding the first point, the executing 
court: held-that as the sale-deed is to be ex- 


-  eeuted by defendant No, 1 he alone is entitled 


- to get the amount, but the other judgment- 
debtors can probably have their relief some- 
where else. On the second point, it was held 
that delivery of possession was ancillary to 
the execution of the sale-deed, and hence, 
possession had to be delivered by the appel- 
lants. Reliance was placed on two judgments 
delivered by Avadh Behari J. which are re- 
ported as Ex-Servicemen Enterprises (P) Ltd. 
v. Sumey Singh, AIR 1976 Delhi 56 and 
Eix-Servicemen Enterprises (P) Ltd: v. Scmey 
Singh AIR 1976 Delhi 181. I have seen 
those two judgments but find that they ‘do 
not really cover the point now before the 
Court. 

4. In my view, both the questions rcised 
by the appellants are of a formidable nacure, 
because it appears to me that there has >een 
a mistake of the trial court: when decresing 
the suit. The problem is, how to lve 
the difficulty created by this mistake. 
As it seems, the matter has come befo-e a 
Division Bench of this Court, but the defect 
in the decree has not been pointed out and 
hence without realising it (or so it seers to 
me) the parties have let the decree stand ag it 
is. It is now necessary to focus attention on 
the defects before trying to find out the way 
in which the same can be remedied. 


5. When the suit was decreed by the trial 
court, the operative part of the judgment vead 
as follows : 


“For the reasons recorded above, I pass a 


decree in favour of the plaintiff, and aginst. 


the defendants. I declare that the sale in 
favour of defendants Nos. 2 to 5 of the and 
in suit is null and void and I hereby cancel 
it, and I order the defendant Ne, 1 to execute 
the ‘sale deed in favour of the plaintiff on 
payment of balance consideration of Rupees 
10.000/-, within two months from to-lay, 
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i. e. on or before 17th Oct., 1961. If defen- 
dant No, 1, fails to execute the sale deed ov 
the due date in favour of the plaintiff, then 
the court shall execute the same. The defen- 
dant No. 1 shall bear the costs of the suit.’ 

It is noticeable that the court has held the 
sale in favour of defendants Nos. 2 to 5 to be 
void and has, therefore, cancelled it, and 
theréafter the court has directed the first de- 
fendant to execute the sale-deed. A time limit 
for paying Rs. 10,000/- has also been fixed, 
but there is no mention in the judgment as 
to who is to be paid the sum of Rs. 10,000/-. 
The decree drawn up in this case (which is 
the one being executed) is in similar terms and 
the operative part reads as follows — 

“This suit coming on this day for final 
disposal before me in the presence of Shri 
Shiv. Shankar Shukla and Shri Amar Nath 
Monga, Advocates, Delhi, for the plaintiff and 
Shri Dharam. Pal Bhatia Advocate, Delhi, for 
the defendant. It is ordered that the plain- 
tiff is hereby granted a decree against the 
defendants declaring that the sale in favour . 
of defendants 2 to 5 of the land in suit is 
null and void.and the same is hereby can- 
celled. It is, further ordered that the defen- 
dant- No, 1 shall execute the sale deed in 
favour of the plaintiff on the payment - of 
balance consideration of Rs. 10,000/- within 
two months from 17-8-1961, i. e. on or be- 
fore 17-10-1961. It is further ordered that 
if defendant No, 1 fails to execute the sale 
deed onthe due date in favour of the plain- 
tiff, then-the same shall be executable through 
court, and it is further ordered that -the. de- 
fendant No, 1 do also pay Rs. 1749-25np. 
the costs of the suit to-the plaintiff.” 

The contention of the learned counsel. for the 
appellants on the point as to who has to be 
paid the sum of Rs. 10,000/- is a most inter- 


‘esting one. It is submitted that the sale is 


based on an agreement to sell as a result of 
which the plaintif paid Rs, 2,000/- to defen- 
dant No. 1 and he had to pay the balance 
sum of Rs. 10,000/- to defendant No. 1 on 
execution of the sale-deed. Therefore; under 
that contract the first defendant had to get 
Rs, 12,000/- For certain reasons, the agree- 
ment to sell did not go through, and so acting 
in the belief that he could sell to someone 
else, the first defendant sold the property to 
defendarts 2 to-5, (now judgment-debtors 2 
to 5) for Rs. 17,000/-. This sale was apparent- 
ly executed on 29th Oct, 1959, and register- 
ed on 80th Oct. 1959. In terms of this sale, 
the first defendant got Rs. 17,000/-. If the 
order of the court is interpreted as allowing 
the first defendant to get the sum of Rupees 
10,000/- also, it will mean that defendant 
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No. 1 will have got Rs. 12,000/- from the 
plaintif and Rs, 17,000/- from the other sub- 
sequent party, which is now judgment-debtors 
Nos. 2 to 5 (the present appellants). In other 
words, the consequences of this interpretation 
will be that the first judgment-debtor will 
have received consideration for the sale both 
from the plaintiff-decree-holder as well as the 
judgment- -debtors by the subsequent sale, It 
is urged that this interpretation is an impos- 
sible situation which cannot be allowed in 
law. I fully agree with this view that the 
result of interpreting the decree to mean that 
the consideration has to be paid to the first 
defendant (Judgment-debtor No. 1) will mean 
that he will have got consideration twice-fold 
for the same land. At the same time, it is 
contended by learned counsel for the appel- 
lants that the decree is silent regarding pos- 
session and no decree for possession has been 
passed, He says that in execution of the 
decree, judgment-debtors Nos. 2 to 5 cannot 
be dispossessed from the land without an ex- 
press conclusion to the effect in the judg- 
ment or an express decree against them in 
this behalf as part of the decree actually 
drawn up. As it happens, the decree passed 
against defendants Nos. 2 to 5 is a decree can- 
celling their sale-deed. The sale-deed con- 
sists of two parts, namely, the transfer of 
the land and the payment of consideration by 
these defendants. It would follow that some- 
how or the other the amount of Rs. 17,000/- 
has also to be returned to this party before 
the cancellation can be deemed to be effec- 
tive, All these points raise a most interesting 
and difficult problem in law which has some- 
hew to be solved in these proceedings or the 
decree has to be held to be  inexecutable 
which is a conclusion which I would not like 
to reach unless I am absolutely compelled. 

6. It is now necessary to focus attention 
on the mistake made by the trial court when 
passing the judgment on 17th Aug. 1971. It 
is well understood that in a suit for specific 
performance based on a contract, any subse- 
quent transferee who has notice is also bound 
by the terms of the contract and a decree 
for specific performance has also to be 
passed against such a transferee. The pre- 
sent suit was decided when the Specific Re- 
lief Act, 1877 was in force and the precise 
Section dealing with this case is S. 27 which 
is in the following terms:— 

“27. Except as otherwise provided by this 
Chapter, specific performance of a contract 
may be enforced against— 

(a) either party thereto: 

(b) any other person claiming under him 
by a title arising subsequently to the contract 
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except a transferee for value who has paid 
his money in good faith and without notice 
of the original contract; 

(c) any person claiming under a ütle- which, 
though prior to the contract and’ known to 
the plaintif, might have been displaced by 
the defendant: 


(d) when a public company has entered 
into a contract and subsequently becomes 
amalgamated with another public company, 
the New company which arises out of the 
amalgamation; 

(e) when the promoters of a public com- 
pany have, before its incorporation, entered 
into a contract, the company: provided that 
the company has ratified and adopted the 
contract and the contract is warranted by 
the terms of the incorporation.” 


The persons who are bound by the contract 
include persons who have obtained a subse- 
quent title. This is provided in sub-cl. (b) 
of the above Section. The normal decree 
which is to be passed in such cases has been 
the subject-matter of many reported deci- 
sions. I refer for reference to Kafilladdin v. 
Samiraddin AIR 1931 Cal 67, Gaurishankar 
v. Ibrahim Ali AIR 1929 Nag 298 and 
Mathai Thommen v, Thomas Mathew AIR 
1952 Trav-Co. 199 and other similar cases. 
These judgments show that the proper decree 
to be drawn up in such cases is that the sub: 
sequent transferee must be ordered to execute 
the sale-deed so as to bring about the transfer 
to the deeree-holder. In my view, the trial 
Court in this case has blundered very badly 
by directing only the first defendant to ex- 
ecute the sale-deed and the cancellation of 
the previous sale in favour of judgment- 
debtors 2 to 5isnot a procedure appearing in 
the Specific Relief Act. At the same time, 
I must also say that there was no prayer 
for cancellation of that sale in the suit. The 
plaintiff had sued for specific performance of 
the contract, he had joined the subsequent 
purchasers, who he claimed in law were 
equally bound with the original contracting 
party as they had notice, and thus were 
bound by the agreement to sell, This is so 
provided in S. 27 (b) of the Specific Relief 
Act, 1877, and on reading the judgment in 
the suit I find that though the legal position 
was clearly understood by the trial Judge, it 
appears that on account of inexperience the 
Subordinate Judge was not able to appreciate 
that he had to pass a decree for specific per- 
formance against all the defendants and not 
a decree cancelling the sale in favour of the 
subsequent purchasers  (judgment-debtors 
Nos. 2 to 5, the present appellants). He should 


1979 


also have directed the transferee-judgment- 
debtors to- execute the sale-deed and -hese 
judgment-debtors should also have been ‘paid 
the consideration-for the sale as they were 
then the owners of the property on account 
of the subsequent transfer to them. By some 
very obvious error, the trial court was o` the 
view that he should cancel the sale-deed in 
favour of the present appellants and pass 
the decree for specific performance against 
the previous owner. However, the decr2e is 
silent as to how the decree for cancellation 
of the sale is. to be carried into effect. There 
ought to have been a direction that de end- 
ants Nos. 2 to 5 should give up possession 
and should be paid back the consideration 
of Rs. 17,000/- already paid by them or 
should be paid such other sum as could have 
been worked out by the Court. In fact the 
decree merely orders the cancellation wichout 
directing the reversal of the obligations in- 
curred by the contracting parties whick are 
ordinarily, delivery of possession and pay- 
ment of consideration. Having located this 
very serious blunder, which has so far passed 


undetected, I am now to find out a way. 


which should restore to the parties the true 
consequences and effect of getting the suit 
decreed. I find myself unable to rectif- the 
decree as nobody has appealed agains- the 
decision of the High Court which has merely 
affirmed the decree, and hence, the alter- 
native is either to say that the decree can- 
not be executed, which would mean denying 
the plaintiff the fruits of the litigation, >r to 
find a way in which the present appe lavts 
can be made to give up possession and also 
be 1efunded the consideration paid by them. 
(Rs. 17,000/-). 

7. Turning now to the relief of possession, 
it has been held in a number of reported cases 
delivered under the Specific Relief Act, 1877, 
that a decree for specific performancs in- 
cludes the grant of delivery of possession 
which is merely ancillary to the decree for 
specific performance. Relevant cases are, 
Arjun Singh v. Sahu Maharaj Narain, AIR 
1950 All 415, Kartik Chandra Pal v. Divakar 
Bhattacharjee, AIR 1952 Cal 362, Pt. Bal- 
mukand v. Veer Chand, AIR 1954 All 643, 
Janardan Kishore Lal Singh Deo v. Gisdhari 
Lal Sunda, AIR 1957 Pat 701, and Dedulal 
Hanumanlala v. Smt. Deo Kunwar Bai. AIR 
1963 Madh Pra 86. In all these cases there 
is adequate discussion to the effect that when 
there is a decree for specific performanc:2, the 
relief of possession is to be automaiically 
granted, These judgments I may indicate here 
are based on the Specific Relief Act, 1877. 
The position has been altered by Se:. 22 
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of the Specific Relief Act, 1965, wherein 
power has been given to the plairtiff to ask 
for possession, partition and separate posses- 
sion in addition to specific performance. 
Therefore, the present legal position is that 
there may be a decree for specific perform- 
ance with possession or without possession, 
but the previous legal situation was that 
where specific performance was decreed then 
possession had to be delivered. As it hap- 
pens, the decree for specific performance has 
been passed in this case against defendant 
No. 1 and not against the other defendants. 
This means that the decree-holder can obtain 
possession from defendant No. 1 but as de- 
fendant No. 1 is not in possession he is in no 
position to deliver possession. The problem 
is, whether the decree for specific perform- 
ance can be executed so as to get possession 
from defendants 2 to 5 against whom no de- 
cree for specific performance was passed? If 
the decree had been rightly framed under 
S. 27 (ə) of the Specific Relief Act, 1877, 
then no doubt these defendants could also 
be dispossessed by a mere decree <or specific 
performance on the basis of the aforemen- 
tioned judgments. What is to happen when 
there is no decree for specific psrformance 
against the subsequent transferees? Obviously, 
in such a case the decree for specific perform- 
ance cannot be executed against parsons who 


‘have not suffered the same, There being no 


decree for specific performance against de- 
fendants 2 to 5, there can be nc execution 
against them so as to specifically perferm 
the agreement, and therefore, possession can- 
not be taken away from these defendants on 
the basis of the decree for specific perform- 
ance, This is my conclusion regarding the 
non-executability of the decree for specific 
performance. 


8. However, the decree provides for ex- 
ecution of a sale-deed by defendant No, 1, 
who is ready to execute the same. Suppose 
such a sale-deed is executed, thea does the 
decree-holder have to file a subsequent suit 
against the appellants or can he get relief 
in the present proceedings? 


9, I new come to examine whether the 
other part of the decree, namely, the can: 
cellation of the sale-deed in favour of judg- 
ment-debtors 2 to 5.can result in any relief - 
being granted to the plaintiff-decree-holder. 
As I have already pointed out, this decree is 
entirely erroneous. But, it has become final 
and, therefore, cannot be questioned in the 
executing conrt. The result of this decree 
would be that the sale-deed for Rs. 17,000/- 
in favour of defendants 2 to 5 would stand 
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'- cancelled-and they would no longer be 


| 


owners, But, in my view, they would be en- 
titled to a refund of their consideration from 
defendant No. 1. That consideration was 
Rs. 17,000/- as admitted: by all parties and 
found by the court Consequently, a sum of 
Rs, 17,000/- has to be paid to judgment. 
debtors 2 to 5 and then they can be asked 
to give up possession. But, how is this sum 
to be paid to them? In my view, they. can be 
paid a sum of Rs, 10,000/- which is already 
in the court and they can execute the decree 
in their favour for Rs. 7,000/- against de- 
fendant No. 1. As I read it, the effect of 
the cancellation of the sale-deed in favour- of 
indgment-debtors 2 to 5- means that they 
have to give up the land but get Rs. 17,000/- 
from defendant No. 1. They are in other 
words decree-holders to the extent.of Rupees 
17,000/- against judgment-debtor No, 1. In 
order to enable this decree being executed, 
these judgment-debtors are entitled to take 
away the sum of Rs. 10,000/- which has 
been paid in terms of the decree by the plain- 
tiff decree-holder and they are also entitled 
to get an additional sum of Rs. 7,000/-. 


10. This is my interpretation of the 
manner in which the decree can be executed. 
It may..well be asked whether it is open to 
the Court to interpret a decree in this way 
when it is not openly stated that Rs, 17,000/- 
has to be paid by judgment-debtor No. 1 to 
judgment-debtors 2 to 5. I think, that this 
situation is catered for in the aforementioned 
judgment . of the Calcutta High Court in 
Kartik Chandra Pal v. Dibakar Bhattacharjee, 
AIR’ 1952 Cal 862, in which the following 
passage is of interest (at p. 363):— 


“As observed by Rankin C. J, in the case 
of Heramba Chandra v. Jyotish’ Chandra, ILR 
59 Cal 501 :(AIR 1982 Cal 579), the usual 
form of a decree in a suit tor specitic perfor- 
mance is that the agreement is referred to 
be specifically performed and carried into ex- 
ecution with a further provision about the 
details of the steps to be taken by the par 
ties. The most important part of the decree 
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contract to be specifically performed, The 
details which follow do not in any way limit 
the jurisdiction of the executing Court to the 
particular steps which are mentioned in the 
decree but all such other steps which ought 


_ to be taken for giving full effect to the de- 


cree for specific performance are not only 
within the competence of ‘the Court but the 
Court is bound to assist the party ‘to that 
extent. Rankin C, J. quotes with approval 


A LR. 
the observations by Sergent C. J. in Karim 
Mahomed v. Rajooma (1888) ILR 12 Bom 
174, where a decree was allowed to ba 


amended to be put in the proper and usual 
form so as to declare 


““that the agreement ought to be speci- 
fically performed and the Court doth 
order and decree that the same be 
specifically performed accordingly.” for the 
purpose of avoiding any doubt as to its scope 
and implication.” i 


The learned observations of Rankin C, J. as 
to the duty of the Court to assist the parties 
ate of great relevance in the present case. 
There has been an obvious blunder by the 
trial court deciding the suit. Still, the ex- 
ecutitig Court has to implement the intention 
of the Court which is to transier the 


ownership to the plaintiff-decree- 
holder. It must also implement. the 
courts decison ` that the sale 


in favour of judgment-debtors 2 to 5 is can- 
celled being null and void. Although, this is 
an erroneous decision not permitted by law, 
still the Court has to implement it. The im- 
plementation of this part of the case re- 
quires that the sum of Rs. 17,000/- should 
be paid to judgment-debtors 2 to 5 and they 
should give up the property, The decree in 
execution is not only a decree for specific 
performance passed against judgment-debtor 
No. 1, but it is also a decree for cancellation _ 
of the sale-deed in favour of judgment- 
debtors 2'to 5. The full effect of that decree 
is that the sum of Rs. 17,000/- has to be 
restored to judgment-debtors 2 to 5 and then 
the decree for specific performance in favour 
of the plaintiif-decree-holder can be execut- 
ed even as regards possession. In order to 
achieve this result, the following steps are 
necessary: (1) the first judgment-debtor has 
to execute a sale-deed in favour of the de- 
cree-holder. (2) A sum of Rs. 17,000/- has to 
be paid- to judgment-debtors 2 to 5 as a.step 
towards cancellation of their sale, (8) A sum 
of Rs. 10,000,'- deposited in the court by the 
decree-holder has to be paid to judgment- 
debtors 2 to 5. In addition, these judgment- 
debtors are entitled to get a sum of Rupees 
7,000/- from the first judgment-debtor. They 
have not applied for execution of this part 
of the order, but this is inherent in a decree 
for cancellation, .Without this part of the 
order being implemented, the obvious result 
would be that judgment-debtor No. 1 would 


get the sale price twice which is entirely 
wrong. In fact, he is only to get the sale 
price once’ and that also from the degeret- 
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holder, In other words, the jucgment-de ator 
No. 1 has to get Rs. 12,000/- from the de- 
cree-holder and nothing more. -He has to 
restore Rs. 17,000/- to defendants 2 tc 5, 
Part of this order can be implemented by pay- 
ing the sum of Rs. 10,000/- which is in Curt 
to judgment-debtors 2 to 5, For the balence 
sum they can take out execution agamst the 
first judgment-debtor. The final step is the 
delivery of possession to the decree-holer. 
On the execution of the sale-deed, the de- 
cree-holder is entitled to get an order for 
possession which will also be binding ageinst 
judgment-debtors 2.to 5. These judgmsnt- 
debtors will be entitled to withdraw the sum 
of Rs. 10,000/- and for the balance sun of 
Rs. 7,000/- they may take out execucion 
against judgment-debtor No. 1, Till the sum 
of Rs. 17,000/- is paid to the appellants (judg- 
ment-debtors 2 to 5) they, are entitled to re- 
tain possession. The result of this dis2us- 
sion would be that this appeal has to succeed 
on both the grounds urged. by the appellants 
but, in spite of this success, the decree in 
favour of the first respondent is not helc to 
be inexecutable. As regards the sum of Rupees 
_ 10,000/- which is now in Court, though it 
has been withdrawn on furnishing security by 
respondent No, 2, the said sum has to be paid 
to the appellants as part of the 
refund of Rupees 17,000/- which has 
been ordered as a result of the cancellation 
of the sale in their favour, The executing 
court will now get back this sum and direct 
it to be paid to the appellants. In order to 
get possession, the decree-holder will have 
to arrange Rs. 7,000/- more as paid to the 
appellants as they cannot be deprived of their 
possession till they have been paid the sum 
of Rs. 17,000/-. This sum of Rs. 7,000/- has 
to be paid by Shri Bhu Dev Sharma respon- 
dent No. 2 as he received the same under 
the sale which was cancelled, Till such sum 
is refunded to the appellants, the cancellafion 
of the sale in their favour is not complete. 
Therefore, execution has to be taken out to 
get this sum back. As the appellants may ^ot 
take out execution for this sum and may 
therefore retain possession of the land, ‘he 
executing Court may allow the decree-holter 
to pay this additional sum of Rs. 7,000/- end 
help the decree-holder to get a refund of this 
amount from the second respondent, Bhu Dev 
Sharma. These steps will restore all the par- 
ties to the correct legal ‘position brouzht 
about by the decree as actually passed in this 
suit, Although this appeal has succeedec, I 
find that the necessity for the same is on ac- 
count of the fault of the trial court when 


it decided the suit and, therefore, I leave -he 
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parties to bear their own costs in this court 
and. also the court below. 


Union of India. 


Appeal allowed, 
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-~ SULTAN SINGH, J. 


M/s. Paras Ram Darshan La, Plain- 
tiffs v. Union of India and another, De- | 
fendantes. 


Suit No, 678-A of 1974, D/- 3)-1-1979. 
(A) Partnership Act (9 of 1932), S. 69 
— Section applies to a dissolved firm, 


The language of sub-secs. (1) and (2) 
of S. 69 of the Act is wide enough to 
cover suits relating to a “dissolved firm. 
Bare perusal of the section shows that 
it is not essential that the firm should 
be actuelly in existence at the dete when 
the suit or proceedings were instituted. 
Sub-secs, (8) and. (4) specifically men- 
tion the suit and proceedings fo which 
the provisions of sub-secs. (1) and (2) 
are not applicable, The statute does not 
provide that .sub-secs. (1) and (2) will 
not apply to dissolved firm. A suit or 
proceeding to enforce a right arising 
from a contract thus will mot be main- 
tainable if the dissolved firm was un- 
registered on the date of institution, 

i (Para 6) 


Anno: AIR Manual (3rd Edn.) Partner- 
ship Act, S. 69 N. 8. 


(B) Partnership Act (9 of 1932), S. 69 
(3) — Right arising from contract — Pe- 
tition under Ss. 8 and 20,- Arbitration 
Act — Is a proceeding to enforce a right 
arising out of contract within S. 69 (3). 


The petition under Ss. 8 and 20 of the 
Arbitration Act is a proceeding to en- 
force filing of Arbitration Agreement 
and aprointment of Arbitrator; a right 
arising out of the contract, The petition 
under the Arbitration Act is thus a pro- 
ceeding to enforce a right arising out of 
contract within the meaning of sub-sec— 
tion (3) of S. 69 of the Act and S. 69 (2) 
is applicable. AIR 1964 SC 1882, Foll. 

(Para 7) 

Anno: AIR Manual (3rd Edn.) Part- 

nership Act, 5. 69 N. 3, 6 & 9. 


The petition filed by the Cissolved 
firm is not a proceeding to enforce any 
right or power to realise the property of 
a dissolved firm and is thus not 2xempt- 
ed from the operation of S, 69 (2) of the 
Act. (Para 8) 
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Therefore the petition by an unregis- 
tered firm under Ss, 8 and 20 of the 
Arbitration Act whether treated as a 
suit or a proceeding is barred and not 
maintainable under sub-sections (2) and 


(3) of Section 69, (Para 9) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1882: (1964) 8 SCR 50: 


1964 All LJ 971 7 


D. P. Sharma, for Plaintiffs; Y, K. 
Sabharwal, for Defendants. 


ORDER:— M/s. Paras Ram Darshan 
Lal filed two petitions (Suits Nos. 678-A 
of 1974 and 679-A of 1974) under Ss. 8 
and 20 of the Arbitration Act for filing 
arbitration agreements in Court and ap- 
pointment of arbitrators in the two cases. 
The cases are similar in mature and can 
be disposed of by this judgment, Peti- 
tioners’ firm is a dissolved partnership 
firm. All the partners of the dissolved 
firm executed a special power of attor- 
ney in favour of Shri Darshan Lal ex- 
partner authorising him to act on be- 
half of the firm and to sign all docu- 
ments. The petitioners allege that vari- 
ous contracts were entered into by them 
‘with the Union of India for construction 
.of bridges of the value of more than 
Rs. 50: lakhs, that a contract for consiruc- 
tion of four girder bridges and one RCC 
Slab bridges was executed on Ist May, 
1965 vide agreement No. 28/GAL, dis- 
putes arose and by letter dated 22nd 
Sept. 1969 the respondent was requested 
to appoint an arbitrator but the respon- 
dent did not appoint any arbitrator and 
therefore they filed the present petition. 
In Suit No. 679-A of 1974 the contract 
was executed on 25th May, 1968, vide 
Agreement No. 30/GAL. 


2. The question for decision in both 
the cases is: Whether the petition under 
Ss, 8 and 20 of the Arbitration Act is 
. barred under S. 69 of the Indian Partner- 
Ship Act, 1932 (hereinafter called the 
Act), It is admitted that the petitioners’ 
firm ‘Paras Ram Darshan Lal’ is not re- 
gistered under the Act. It is contended on 
behalf of the respondents that the peti- 
tioners’ firm being not registered umder 
the Act is not entitled to institute the 
present petition under Ss. 8 and 20 of 
the Arbitration Act and that the same 
is barred under S. 69 of the Act. It is 
further contended that the present peti- 
tion is not for dissolution of the firm, 
or accounts of the dissolved firm, or en- 
forcement of any right or power to 
realise the property of a dissolved firm, 
but it is only for filing of the arbitra- 


A.LR. 


tion agreement in court and for ap- 


poimtment of arbitrator. 


3. The learned counsel for the peti- 
tioners on the other hand contended that 
a petition under Ss. 8 and 20 of the Arbi- 
tration Act is not a suit and that S, 69 
of the Act does not apply to such a pe- 
tition as the firm already stands dissolv- 
ed. In the alternative it was contended 
that the present petition is for the en- 
forcement of right or power to realise 
the property of the dissolved firm. 


4, The present petitions have been 
filed by the petitioners to enforce their 
rights arising from the said two con- 
tracts dated Ist May, 1965 and 25th May, 
1965. Section 69 of the Indian Partner- 
ship Act 1932 is as under: 


“69. (1) No suit to enforce a right aris- 
ing from a contract or conferred by this 
Act shall be instituted in any Court 

“by or on behalf of any person su- 
ing as partner in a firm against the 
firm or any person alleged to'be or to 
have been a partner in the firm un- 
less the firm is registered and the per- 
son Suing is or has been shown in the. 
Register of Firms as a partner in the 
firm. 


(2) No suit to enforce a right aris- 
ing from a contract shall be instituted 
in any Court by or on behalf of a firm 
against any third party unless the firm 
is registered and the persons suing are 
or have been shown in the Register of 
Firms as partners in the firm. 

(3) The provisions of sub-sections (1) 
and (2) shall apply also to a claim of 
set-off or other proceeding to enforce 
aright arising from a contract, but 
shall not affect— 


(a) the enforcement of any right to 
sue for the dissolution of a firm or.for 
accounts of a dissolved firm, or any 
right or power to realise the property 
of a dissolved firm, or 


(b) the powers of an official assignee, 
receiver or Court under the Presidency 
Towns Insolvency Act, 1909, or the Pro- 
vincial Insolvency Act, 1920, to rea- 
lise the property of an insolvent part- 
ner, 


(4) This Section shall not apply-— 

(a) to firms or to partners in firms 
which have no place of business in the 
territories to which this Act extends, 
or whose places of business in the said 
territories are situated in areas to which 
by notification under Section 56 this 
Chapter does not apply, or i 
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(b) to any suit or claim or set-off not 
exceeding one humdred rupees in velue 
which, in. the Presidency towns, is not 
of a kind ‘specified in Section 19 of the 
Presidency Small Cause Courts Act, 
1882, or, outside the Presidency towns, 
is not of a kind specified in the Second 
Schedule to the Provincial Small Ceuse 
Courts Act, 1887, or to any proceecing 
in execution or other proceeding iaci- 
dental to or arising from any such suit 
or claim.” 


3. The section bars certain suits and 
proceedings as a consequence of non- 
registration of partnership-firm. Sub- 
section (1) prohibits the institution of 
a suit between the partners inter se or 
between the partners and the firm for 
the. purpose of enforcing a right aris- 
ing from a contract or conferred by 
the Partnership Act. unless the firm 
is registered and the person suing 
is or has been shown in the Regis- 
ter of Firms as a partner in the 
firm. Sub-section (2) also prohibits a 
Suit by or on behalf of the firm aga_nst 
a third party for the purpose of en- 
forcing any right arising from a con- 
tract unless the firm is registered and 
the person suing is or has been shewn 
in the Register of Firms as a partner 
in the firm, These provisions acccrd- 
ing to sub-section (3) also apply to a 
claim of set-off ‘or other proceeding to 
enforce a right arising from a contract 
but do not affect a suit or proceecing 
for dissolution of the firm or for ac- 
counts of the dissolved firm or enforce- 
ment of any right or power to realise 
the property of the dissolved firm. Sub- 
section (4) mentions firms and cer ain 
types of suits and claim of set-off to 
which sub-sections (1) and (2) are not 
applicable. The following questions 
arise in this case:— 


“I. Whether Section 69 of the In- 
dian Partnership Act is applicable to a 
dissolved firm; 


2. Whether a petition under Sections 
8 and 20 of the Arbitration Act :s a 
proceeding within Section 69 (3) of 
the Act and Section 69 (2) of the Act 
is applicable to such a petition; 


3, Whether the present petition um- 
der Section 20 of the Arbitration Act 
is for enforcement of any right or 
power to realise the property of a 
dissolved firm.” 

6. The language of sub-sections (1) 
land (2) of Section 69 of the Act is 
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wide enough to cover suits relating to 
a dissolved firm. Bare persual of the 
section shows that it is not essential 
that the firm should. be actually in 
existence at the date when the suit or 
proceedings were instituted, Sub-sec- 
tions (2) and (4) specifically mention 
the suit- and proceedings to which the 
provisions of sub-sections (1) and (2) 
are not applicable. The statute: does 
not previde that sub-sections (1) and 
(2) will not apply to dissolved firm. A 
suit or proceeding to enforce a right 
arising from a contract thus will not 
be maintainable if the dissolved firm 
was unregistered on the date of institu- 
tion. 

7. Sub-sections (1) and (2) apply to 
suits, Sub-section (3) as mentioned 
above applies to a claim of set-off or 
other proceeding to enforce a right aris- 
ing from a contract, The petitioners 
claim to enforce their right to get the 
arbitrator appointed under the said two 
contracts. Petitions under the Arbitra- 
tion Act, generally speaking, are not 
suits. Petition under Section 20 of the 
Arbitration Act is however registered 
as suit between one or more of the 
parties interested in the disputes and 
they are called plaintiffs or defendants. 
I£ this petition is described as suit, 
there is no difficulty in applying sub- 
sections (1) and (2) of Section 69 ofthe 
Act. But if this petition is not à suit 
but only a petition, the question is . 
whether the same is covered under 
sub-section (3) of Section 69 of the 
Act. Sub-section (3) speaks of a claim 
of set-off, meaning thereby that a de- 
fendant will not be entitled to claim 
set-off unless condition mentioned in 
sub-section (1) or sub-section (2) of 
Act is complied with. The words ‘other 
proceeding’ used in sub-section (3) mean 
proceedings of any kind which can pro- 
perly be said to be for enforcement of 
any right arising from contract except 
those expressly mentioned as exceptions 
in sub-sections (3) and (4). The petition 
under Sections 8 and 20 of the Arbi- 
tration Act is a proceeding to enforce 
filing of Arbitration Agreement and ap- 
pointment of Arbitrator; a right. arising 
out of the contract. The petition under 
the Arbitration Act is thus a proceed- 
ing to enforce right arising out of con- 
ract within the meaning of sub-section 
(3) of Section 69 of the Act. In Jag- 
dish Chander Gupta v. Kajaria Traders 
(India) Ltd., (1964) 8 SCR 50: (AIR 1964 
SC 1882), the Supreme Court held that 
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the proceedings ‘under Section 8 of the 
Arbitration Act are. covered by Section 


69 (3) of the Partnership Act. I, there- 


=° & The 
- claim filing: of the arbitration 


i 
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as 
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fore, hold that the present petition un- 
der Secs. 8 and 20 of the- Arbitration 
Act is a proceeding within the meéan- 
ing of Section 69 (3) of the Act and 
Section 69 (2) the Act is . applicable. 
petitioners in the petition 
agree~ 
‘ment in court and appointment of .an 
arbitrator, By any stretch of imagina- 
tion it cannot be said that such a claim 
is to enforce any fright or power 
to realise the property of a dis- 
solved’ firm. Sub-sectiongs (1) and (2) 
of Section 69 of the Act are not ap- 
plicable to a suit or proceeding for 
dissolution of a firm, or accounts of a 
dissolved firm or to enforce any right 
or.power to realise the property of .a 
dissolved firm. The present petition is 
not a proceeding to enforce any right 
or power to realise the property of a 
dissolved firm and is thus not exempt- 
ed:from the operation of Section 69 (2) 
of the Act 

9. The petitioners’ firm is not regi- 
stered under the Partnership Act 
therefore the petition under Ss. 8 and 20 


a suit or a proceeding is barred 
and not maintainable under sub-sections 


1(2) and (3) of Section 69, of the Indian 


‘Partnership Act, 1932. The petition is, 
therefore, dismissed with no order as 
o costs, 


ka 


Petition dismissed. 
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. M/s. Widramac..Sales (P) Ltd., New 
Delhi, Plaintiff v. M/s. J.E.C, Cabmac, (P) 
and anoenes Deien- 
dants. 
‘I. A. No, 1959 of 1978 ia Suit No. 314 
of 1978, D/- 10-11-1978, ` 
' Court-fees:' Act (7 of 1870), S. 7 
Valuation Act (1887); S. 1 
Act (1966), S mms 
Rules a in 
1942 — Rules are applicable to suits 


- 


P 
Doinas 


- filed in Delhi High Court — Valuation 
_. for jurisdiction and Court-fee need not 
be the same, 


In the instant case, the plaintiff for 
the purpose of Court-fee .tentatively 
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'-Widramac Sales (P.) Ltd. .v. J.E.C. Cabmac (P.) Ltd, 


and’ 


of the Arbitration Act whether treated . 


AIR. 


fixed the value of the relief sought by 
it at Rs, 200/- and , paid Court fee on 
that valuation, but for the purpose of 
jurisdiction the suit was valued: at Ru- 
pees 65,000/~. The suit was filed in 
the High Court under. its original juri- 
sdiction, The defendant contended that 
the valuation should be the same for 
both the purposes and that the plaint 
should be transferred to proper Court: 


Held that it is true the effect of the 
provisions of: Section 8 of Suits Valua- 
tion Act is to make the value for the 
purposes of jurisdiction dependent up- 
on the value as determined for compu- 
tation of Court fees. Once the plaintiff 
exercises his option and values ‘his 
claim for the purposes of Court fees, 
that determines the value for jurisdic- 
tion. (Para 8) 


However, the High ‘Court of Lahore 
in 1942 with the- previous sanction of 
the State Government under the pow- 
ers conferred by Section 9 of the Suits 
Valuation Act and all other powers in 
that behalf, made rules regarding the 
manner of determining the value of 
suits for purposes of jurisdiction speci- 
fied in Section 9 of the Suits Valua- 
tion Act. Those rules pertain to prac- 
tice and procedure-and were applicable 
to Delhi High Court under Section 7 
of the Delhi High Court Act. The plain- 
tiffs valuation was -sustained under 
those rules. (Paras 12 and 33) 


Practice and procedure relate to the 
body of rules prescribing the method 
for seeking the remedy and not the 
enforcement of a right. The rules in 
question provide a mode of bringing 
the parties into Court. Case law dis- _ 
cussed; ILR (1974) 2 Delhi 491, (FB) and 
(1977) 79 Pun LR (D) 181, Foll. 

' (Paras 22, 23) 
Anno: AIR Manual (8rd Edn.), Suits 


Valuation Act, S. 8 N. 3; Court-Fees 
Act, S, 7 (Gen) N. 2 and 5. ` i 


Cases Referred: Chronological Paras 
(1977) 79 Pun LR (D) 181 33 | 
ILR (1976) 2 Delhi 745 31 
ILR (1974) 2 Delhi 491 (FB) 29 
AIR, 1972 SC 1935:1972 Lab IC 753: 28 
AIR 1969 Delhi 142 34 


AIR 1958 SC 245 8 
AIR 1957 SC 444:1957 SCR 370 -` 26 
AIR 1922 Mad 421- 23 
(1881) 7 QBD 329: 45 LT 33, Payeer 

v. Minors - 284295 — 
(1864) 10 HLC a DE ER 1200, A. G. 

v, Sillem 25, 26 
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. D: K. Aggarwal, for Plaintiff; K. N. 
Bhat, M. L. Verma and Vijay Gup-a, 
for Defendants. 


‘ ORDER :— The defendant (M/s, 
Cabmac (P) Ltd.) by ‘this application 
filed under Order VII Rules 10 and 11 
read with Section 151 of the Civil P. C. 
contends that the plaintiff having fixed 
the value of the relief claimed by it 
inthe suit at Rs. 200/-, the plaint is 
liable to be returned to the plaintiff 


' i to be’ presented to the court having 


jurisdiction to entertain a claim of Ra- 
pees '200/- as the value for the purpcse 
of jurisdiction under Section 8 of tie 
Suits Valuation Act has’ to be tne 
~same, It. is furthe? contended that ' it 
is not: -permissible to state aifferent 
values of the suit claims for different 
Purposes and that no plaintiff has a 
right: to choose’ a court “to which ave 
is not entitled under law’. Besides, it 
. is alleged that the value arrived at- by 
- the plaintiff is not in consonance wich 
‘Order VII, Rule 2 which requires the 
plaintiff to state approximately the 
amount - or value sued for after tre 
exercise of, reasonable diligence. 


2.. The plaintiff traversing the con- 
tentions of the defendant submits that 
it had correctly and fully complied 
with the provisions of Order VII Rule 
2; that it had correctly valued the suit 
and that this Court has jurisdiction <:o 
hear the suit, The plaintiff further -sub- 
‘mits that the application is misconcei7- 
ed and that the - defendant ought zo 
have filed written statement. 


3. In .order to determine the com- 
troversy ‘between the parties as to wh2- 
ther the suit is triable by this Couct 
or not, it would be relevant to note the 
brief facts of the case. The plaintiff’s case 
is that defendant No. 2 Shri K. Jaya- 
raman before floating the defendan:- 
company. was acting as general mana- 
ger of a public limited. company known 
as Promain Limited, New Delhi, Tke 
said Company was 
. machinery for wire and cable industrv. 
The plaintiff-company had -been actirg 
as sole selling agents of M/s. :Promain 
Limited, The said sole selling agency 
of the plaintiff Company was concluded 
with effect from April, 1973, The plair- 
tiff alleges that on the service of de- 
fendant No. 2 coming to an end with 
M/s. Promain Limited in or about Aug. 
1978, he set up a firm in the name and 
style of Jayar - Engineers and Consu- 
tants. Subsequently, the said defendart 
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along with his wife, relatives and fri- 
ends floated. defendant. No, 1 company 
commenced -the business . of 
manufacturing machinery: for the wire 
and cable industries. According to the | 
plaintiff . while acting as sole selling 
agents of M/s. Promain Ltd. it had 
earned for itself a reputation in the 
wire and. cable industry in the country 
and even after the conclusion of jts- 
sole selling agency of M/s. Promain 
Limited, it continued: to receive en- 
quiries for equipment required by the 
wire and cable industry from various 
factories all over India and abroad. The 
case of the pldintiff is that wken the 
defendants commenced manufacturing 
machinery for wire and cable industry 
they requested it to assist them and 
take over the work of pushing the sale 
of the equipments manufactured. by the — 
defendants who agreed to pay a com- 
mission of 5 per cent on the value of 
the orders through it or through its 
introductory efforts: 


4. The plaintiff submits that it ren- 
dered services to the defendants as de- 
sired and that according to its esti- 
mation the defendant succeeded in sel- - 
ling machinery and equipment of an 
amount of about rupees forty lakhs 
through its efforts. The plaintiff accord- 
ingly submits that it became entitled 
to a commission of 5 per cent on the | 
order value of the machinery and i 
equipments thus sold by the defen- 
dants. - r 


5. The grievance of the plaintiff is ' 
that despite a large sum of money due’ 
to it on account of commission, on its 
repeated demands for rendering. ac- 
counts so that commission due to it 
may be ascertained and paid, defen- 
dants sen; an undated statement of ac- 
count full of inaccuracies which the - 
plaintiff received on or about 5th 
September, 1976. The plaintiff submits 


that by its letter dated 17th Septem- 


ber, 1976 it pointed out the inaccuracies 
in the statement of accounts stating 
that according to the agreement it was 
to be paid commission at the rate of 
5 per cent of the order value of each 
machine, but it was not so calculated 
in case of some transactions while some 
transactions were left out of, considera- 
tion altogether, The plaintiff . avers 
that it required the defendants to ren- 


der true and correct accounts but the 


defendants had failed to render the 


true and correct accounts to the plain- — 
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tiff and have further failed to pay the 
comission due to it. The plaintiff in 
the premises contends that the defen- 
dants 
have received the amounts of the sale 
price of the machineries and ecuipment 
from different purchasers. The plain- 
tiff accordingly seeks a preliminary 
decree against the defendants. directing 
them to render accounts to it and fur- 
ther pray that on accounts being taken 
a final decree be: passed against the de- 
fendants and in favour of the plaintiffs 
for the amount that may be found due 
from the defendants to, it. 


6. The plaintiff for the purvoses of 
court-fee tentatively fixed the value of 
the relief sought by it at rupees 200/- 
and paid court-fee of Rs. 20/- but for 
the purposes of jurisdiction the suit 
was valued at Rs. 65,000/-. 


7. The defer-dants, as already noted 
above, by this application challenge the 
valuation put by the plaintiff on its 
relief sought for the purposes of court- 
fee and jurisdiction, 


8. The learned counsel for the de- 
fendants strongly urged that the plain- 
tiff having chosen to fix the value of 
the relief sought by it for the purposes 
of court-fees at Rs, 200/- in accordance 
with the provisions of Section 7 {iv) (f) 
of the Court-fees Act 1870, the same 
valuation has also to be taken to be 
the valuation for the purposes of juris- 
diction under Section 8 of (The) Suits 
Valuation Act, 1887, as under the said 
section where in suits other than those 
referred to in Court-fees Act, 1870, 
Section 7, paras. V, VI and IX, and 
para, X, clause (d) court-fees are pay- 
able ad valorem under the Court-fees 
Act, 1870, the value as determinable 
for computation of Court-fees and the 
value for purposes of jurisdiction shall 
be the same. There can be no dispute 
to this proposition of law. Indeed their 
Lordships in 5. Rm, Ar, S. Sp. Sathappa 
Chettiar v. S. Rm, Ar. Rm. Rama- 
nathah Chettiar, AIR 1958 SC 245, have 
observed’ that if the scheme laid down 
for the computation of fees payable in 
suits covered by several sub-sections of 
Section 7 of the Court-fees Act, 1870, 
is considered, it would be clear, that in 
suits falling under sub-section (iv) a 
departure has been made and liberty 
has been given to the plaintiff to value 
his claim for the . purposes of Court- 
fee. The theoretical basis for this pro- 
vision appears to be that in cases in 


[Prs. 5-11] Widramac Sales (P.) Ltd, v. J.E.C. Cabmac (P.) Ltd. 


are the accounting party and - 
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which the plaintiff is given the option 
to value his claim, it is really difficult 
to value the claim with any precision 
or definiteness. Further, so far as suits 
falling under Section 7, sub-section (iv) 
of the Act, are concemed, Section 8 of 
the Suits Valuation Act provides that 
the value as determinable for the com- 
putation of court-fees and the value 
for the purposes of jurisdiction shall 
be the same, There can be little doubt 
that the effect of the provisions of 
Section 8 is to make the value for the 
purposes of jurisdiction dependent up- 
on the value as determinable for com- 
putation of court-fees and that is natu- 
ral enough once the plaintiff exercises 
his option and values his claim for ihe 
purposes of court-fees, that determines 
the value for jurisdiction. The result 
is that it is the amount at which the 
plaintiff has valued the relief sought 
for the purposes of court-fees that de- 
termines the value for jurisdiction in 
the suit and not vice versa. 


9. The learned counsel appearing 
for the plaintiff, however, contended 
that the High Court of Judicature at 
Lahore had framed rules under S.9 of 
the Suits Valuation Act, 1887, with re- 
gard to the manner and determination 
of the value of certain types of suits 
for the twin purposes of court-fees and 
jurisdiction and that the said rules are 
applicable in the High Court of Delhi 
by virtue of Section 7 of the Delhi 
High Court Act, 1966, and that the 
valuation placed by the plaintiff with 
regard to the jurisdiction was im con- 
sonance with the said rules. That being 
so, the suit, it was urged, is triable by 
this Court, The learned counsel for 
the defendants contested the correct- 
ness of this assertion. The question ac- 
cordingly is whether the rules framed 
by the High Court of Judicature at 
Lahore are applicable in the High 
Court of Delhi or not, 


10. In order to determine the res- 
pective contention of the parties, it 
would be appropriate to note the rele- 
vant provisions of the Suits Valuation 
Act amd the rules made thereunder 
by the High Court of Judicature at 
Lahore. 

11. Section 9 of the Suits Valuation 
Act, 1887, reads as under:—_. 

“Determination of value of certain 
suits by High Court — When the sub- 
ject-matter of suits of any class, other 
than suits mentioned in Court-fess Act, 
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Sections 7, paragraphs (v) and (vi), ar 
paragraph (x), clause (d) is such thi 


inthe opinion ofthe High Court it dors: 


not admit of being satisfactorily valuec 
the High Court may, with the previous 
sanction of the State Government d- 
rect that the suits of that class shall 
for the purposes of the Court-fees Ac 
1870, and of this Act and any other 
enactment for the time being in foree 
be treated as if their subject-matter 
were of such value as the High Coun 
thinks fit to specify in this behalf”. 
12. The High Court of Judicature a. 
Lahore in 1942 with the previous sanes- 
tion of the State Government under 
the powers conferred by Section 9 «= 
the Suits Valuation Act of 1887 and al 
other powers in that behalf made rul-: 
regarding the manner of determinirg 
the value of suits for purposes of jur-- 
sdiction specified in Section 9 of Surs 
Valuation Act, 1887. Rules 3 and 4 22 


the said rules are relevant for our 
purposes. 
12-A. Rule 3 reads as under:— 
“Suit in which the plaintiff in the 


plaint asks for accounts only not be- 
ing:— 

(i) suits to recover the amount whick 
may be found due to the plaintiff œ. 
taking unsettled accounts between hir 
and the defendant; 

. (ii) Suits of either of the kinds d=- 
scribed in Order XX, Rule 13 of Coce 
of Civil Procedure, 





value-(a) for the purposes of tle 
Court-fees Act, 1870, — Rs, 20C/- 
(b) For the purposes of the Suis 


Valuattion Act, 1887, and the Punjeb 
Courts Act, 1918, - Rs. 1,000/-7 
While Rule 4 reads as under:— 

‘4 (i) Suits in which the plaintif n 
the plaint seeks to recover the amou2: 
which may be found to the plaintiff cn 
taking unsettled accounts between him 
and defendant; 

(ii) Suits of either of the kind də- 
scribed in Order XX, Rule 13 of tke 
Code of Civil Procedure:— 

Value for the purposes of court-fe2s 

—_—__—_—-—-— as determined by t22 
Court-fees Act, 1870. 
Value for the purposes of jurisdicticu 
for the purposes of the Suits Valuaticm 
Act, 1887, and the Punjab Courts Act 
1918, as valued by the plaintiff in the 
plaint subject to determination by tke 
Court at any stage of the trial.” 

13. The learned counsel for ta2 
‘plaintiff. submitted that the rules fran- 
ed by the High Court of Judicature a 
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Lahore and since followed in the said 
High Court, the East Punjab High Court, 


the Punjab High Court and in 
Courts in Delhi even after the 
constituticn of the Delhi High Court 
pertain to the practice and pro- 


cedure fo_lowed by the said Courts with 
regard to the manner and determina- 
tion of the value of certain types 
of suits for the purposes of court-fees 
and jurisdiction and that the said prac- 
tice and prccedure, with the necessary 
modifications apply in relation to the 
High Court of Delhi by virtue of Sec- 
tion 7 of the Delhi High Court Act, 
1966. The learned counsel accordingly 
submitted that the said rules are ap- 
plicable to all suits triable by this. 
High Court, l 

i4. By virtue of sub-section {2) of 
Section 5 of the Delhi High Court Act, 
1966, notwithstanding anything contain- 
ed in any law for the time being in 
force, the High Court of Delhi has in 
respect of the Union Territory of Delhi 
ordinary original civil jurisdiction in 
every suit the value of which exceeds 
twenty five thousand rupees, sinc2 rais- 
ed to fifty thousand rupees by Section 
3 of the Delhi High Court (Amend- 
ment) Act, 1969, (Act No. 37 of 1969). 


15.. Section 7 of the Delhi High 
Court Act, 1966, deals with the prac- 
tice and procedure to be followed in 
the High Ccurt of Delhi. The said sec- 
tion reads as under:— 


“Subject to the provisions of this 
Act, the law in force immediately þe- 
fore the appointed day with respect to. 
practice and procedure in the High 
Court of Punjab shall, with the neces- 
sary modifications, apply in relation to 
the High Court of Delhi and according- 
ly the H:gh Court of Delhi shall have 
all such powers to make rules and 
orders with respect to practice and 
procedure as are immediately before 
the appointed day exercisable by the 
High Court of Punjab and shal: also 
have powers to make rules and orders 
with respect to practice and procedure 
for the exercise of its ordinary origi~ 
nal civil jurisdiction”. 

16. The question accordingly is whe- 
ther the rules made by the High Court 
of Judicature at Lahore are rules per- 
taining to pratice and procedure with 
regard to the manner and determina- 
tion of the value of certain types of 
suits for the purposes of court-fees and 
jurisdicticn as was sought to be con- 
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tended by the learned counsel for the 
plaintiff. 

17. The learned counsel for the de- 
fendant contended that a matter of 
practice and procedure generally speak- 
ing arises in the course of an action 
and that practice in its larger sense de- 
notes the mode of proceeding by which 
a legal right is enforced as distinguish- 
able from the law which gives the 
right, He accordingly submitted that 
“practice” in the common and ordinary 
sense of the word denotes the rules that 
guide the cursus curia and regulates 
the . proceedings in a cause within the 
walls of the Court itself while “proce- 
dure” includes the whole course of prac- 
‘tice, from the issuing of the first pro- 
cess by which the suitors are brought 
before the Court to the execution of 
the last process on the final judgment. 
In other words, the learned counsel sub- 
mitted, procedure comprehends all steps 
necessary to be taken in litigation for 
the establishment of a right in order 
that the right may be judicially re- 
cognised and declared in such man- 
ner as will enable the party asserting 
‘the right legally to enjoy it. In the 
premises, the learned counsel urged 
that before a party approaches the 
Court, the party must show the provi- 
sion of law under which it invokes the 
pecuniary and territorial jurisdiction of 
the Court which cannot be a matter of 
practice and procedure but embodied 
in -statute. 

- 18. Now, what is the meaning of the 
words practice and procedure? 


19. Patton in his, book on Jurispru- 
dence, 3rd Edition at page 535 states 
that procedure is the body of rules that 
govern the process of litigation while 
practice regulates the proceedings in a 
case within the four walls and limits 
of the Court itself. 


. 20. In “Words and Phrases” Vol, 33 
published by West Publishing Company 
at page 188 “Practice and Procedure” 
are said to relate to the legal rules 
directing the manner of bringing parties 
into the Court, and the method of the 
Court after they are brought in, in 
hearing, dealing with, and disposing of, 
matters in dispute between them. 

21. Jowitt’s Dictionary of English 
Law, Second Edition (page 1400) de- 
scribes practice as the form and man- 
ner of conducting and carrying on suits, 
actions, or prosecutions at law or in 
equity; civil or criminal, through their 
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various stages from the commencement 
to final judgment and execution, . accord- 
ing to principles and rules laid down 
by the several courts, It is further 
stated at page 1438 that procedure is 
the mode in which the successive steps 
in litigation are taken. 


22. It is, therefore, evident that 
practice and procedure relate to the 
body of rules prescribing the method 
for seeking the remedy and not the 
enforcement of a right. The object of 
the Suits Valuation Act is to pre- 
scribe the method of valuing certain 
Suits ‘for the purposes of determining 
the jurisdiction of Courts with respect 
thereto. Section 9 of the Suits Valua- 
tion deals with that class of suits which 
do not admit of being satisfactorily 
valued. The said section provides that 
in such suits the High Court may pro- 
vide for the valuation of those suits. 
The rules framed under Section 9 of 
the Suits Valuation Act by the High 
Court of Judicature at Lahore provide 
a mode for valuing the suits for the 
purposes of jurisdiction in suits which 
do mot admit of being satisfactorily 
valued. The said rules provide a móde 
by which a plaintiffisto proceed for the 
enforcement of his legal rights, If 
practice and procedure relate to the 
body of rules directing the manner -of 
bringing the parties into Court, it is 
not understood as to why the rules in 
question cannot be said to provide a 
made for bringing the parties into 
Court. 


23. In H. Mahomed Ishaq Sahib v. 
Mahomed Moideen, AIR 1922 Mad 421, 
it was observed that the power under 
which fees were levied on the original 
side of the High Court was derived 
from the general powers to issue general 
rules for regulating the practice and 
procedure of the Courts. If that be so, 
the rules in question cannot be said to 
be other than the ones for regulating 
the practice and procedure of the 
Courts. 


24. Reference here may be made to 
Poyser v. Minors (1881) 7 QBD 329. 
Therein Lush L. J. observed that prac- 
tice in its larger sense denotes the 
mode of proceeding by which a legal 
right is enforced, as distinguished from 
the law which gives or defines the right, 
and which by means of the proceeding 
the Court is to administer, 

25. It may bear mention here that 
Poyser’s case (supra), was considered in 


1979 
A. G. v. Sillem (1864) 10 HLC 704 tut 


therein Westbury J. observed tLat 
"t ‘practice’ means the same thing as 
procedure and denotes “rules” tEat 


make or guide cursus curia and regui- 
late. the proceedings in a case witkin 
“the walls or limits of the Court: itsel”. 


‘26. Sillem (supra) was noticed in 
Harish Chandra Bajpai v, Tirloki Singh, 
1957 SCR 370: (AIR 1957 SC 444). The 
question under consideration in Harsh 
Chandra’s case was whether the pro-i- 
sions of Order 6 Rule 17 of the Cil 
P. C. were applicable to vproceedirgs 
before an Election Tribunal. Their 
Lordships approving the: observaticns 
of Westbury J. that practice and po- 
cedure denotes “rules that make or 
guide the ‘cursus curia and regulate 
the proceedings in a case within he 
walls or limits of the Court itself” cb- 
served ‘that these proceedings include 
all steps, which might be taken in the 
prosecution or defence thereof, incltd- 
ing an application for amendment. 


27. But it has to be borne in mnd 
that the observations of their Lordshps 
were made in a wholly different cen- 
text regarding the applicability of -he 
provisions of Order 6 Rule 17 of “he 
Civil P. C, to a proceeding before an 
Election Tribunal. 


28. The learned counsel for the de- 
fendants, however, strenuously conterd- 
ed that the procedure must be in rea- 
-tion to the proceedings in Court afer 
it had ‘taken ‘seisin of the matter and 
that such an implication was inherent 
in the term  procedure,. Support ‘or 
this argument was sought from N/s. 
Bharat Barrel ‘and. Drum Mfg: Co. Evt. 
Ltd v. Employees’ ` State - Insuraace 
Corporation, AIR 1972 SC 1935. Their 
Lordships in the above case were jnter- 
preting the term procedure appearng 
in Section 96 (1) (by of the Employees’ 
State Insurance Act 1948, It was in taat 
context that it was observed that apart 
from the implications inherent in <he 
term procedure’ appearing in Secton 
~ 96 (1) (b), the, power to prescribe by 
rules 
ambit of the term must be the “prce- 
dure to be followed in proceedings be- 
fore such Court.” It was further. b- 
served that the word “in” emphasised 
by them, furnished a clue to the cən- 
troversy that procedure must be in 
‘relation to proceedings in Court acter 
it had taken ‘seisin .of the matter, It 
would, thefore, be. seen that their Locd- 


“any matter falling within <he- 
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ships’ observations were made only. in 


the context of Section 96 (1) (b) of the 
Employees’ State Insurance Act 1948. — 


29. It may be noted ° here that a 
Full Bench of this Court in Smt. Sheila 
Devi. v. Shri Krishan’ Lal Kalra, ILR 
(1974) 2 Delhi 491 had an occasion to 
consider this question. The Full. Bench 
noticed the controversy between the 
parties regarding these rules kut left 
the question open to be canvassed be- 
fore the learned Single ‘Judge observ- 
ing that it was not determinative of 
the questions referred to the Full 
Bench, However, at page 500 the Full 
Bench had observed that prima facie _ 
the rules are applicable to Delhi. The 
Full Bench further observed that if 
there are rules made by any High Court 
under Section 9 of the Suits Valuation 
Act, 1887; and the same are applicable, 
the valuation -for the purposes. of court- 
fees under Section 7 (iv) of the Court- 
fees Act. will have to be according to 
such rules. It was also observed that. 
so far as the rules made by the Pun- 
jab High Court are concerned, it has’ 
to be noted that- Rules 3 and 4 con- 
template separate valuation for the 
purpose of court-fees and for the pur- 
poses of jurisdiction. It was further 
observed that if the said rules are ap-- 
plicable, the valuation for the purposes 
of cour-fees would be separate from 
the valuation for the purposes of juris- 
diction as: provided: in the said rules. 


30. From the observations of the 
Full Bench it is clear that Rules on a 
prima facie consideration were held to 
be applicable to Delhi. 


31.: The learned Single Judge on the 
matter being remitted to him’ observed 
that.these rules were made in the year 
1942 by the High Court of Judicature 
at Lahore under . Section 9.of the Suits 
Valuation Act, 1887, and have since © 
been followed in the said High -Court 
and in the successor High Courts, the 
East: Punjab High Court, the Punjab 
High Court and in Courts in Delhi 
even after the constitution of the 
Delhi High Court. (See Hans Raj Kaira 
v. Kishan Lal Kalra, ILR (1976) 2 Delhi 
745). 


32. The learned counsel for ie de- 
fendants strenuously contended that the 
learned Single Judge was doubtful 
about the’ applicability of these rules 
In support 
of his submission he drew my attention `. 
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to the subsequent observation of the 
learned Single Judge in his judgment. 


32-A. It is no doubt true that the 
learned Judge in a subsequent part of 
his, judgment has observed that in rela- 
tion to the reliefs of accounts, injunc- 
tion and recovery of money court-fee 
has to be paid ad valorem unger the 
appropriate sub-clause of clause (iv) of 
section 7 of the Court-fees Act and 
that neither of the two suits under con- 
sideration could be said to belong to 
the category of suits which were ex- 
empt from the operation of Section 8 
and that the value of the suits for pur- 
poses of. jurisdiction in relation to 
these reliefs has to be the same as had 
been determined for the purposes of 
court-fees, unless there was anything 
in the Rules of the Lahore High Court, 
if applicable, which provide to the con- 
trary. The words “if applicable’ used by 
the learned Single Judge do not lend 
support to the argument of the learn- 
ed counsel for the defendant that the 
learned Single Judge was doubtful about 
the applicability of the rules made by 
the High Court of Judicature at Lahore 
to the High Court of Delhi. 


33. M. 5. Joshi J. in Manohar Lal 
Gupta v. State of Haryana, (1977) 79 
Pun LR (D) 181 has held that the 
rules framed under Section 9 of the 
Suits Valuation Act by the High Court 
of Judicature at Lahore are applicable 
to suits filed in this Court because of 
section 7 of the Delhi High Court Act. 
I am in respectful agreement with the 
view of my learned brother, 


34. Besides the Division Bench judg- 
ment of this Court in Radhey Sham v. 
Bawa Joginder Singh Bhalla, AIR 1969 
Delhi 142 is an authority in support 
of the proposition that all the rules and 
orders of the Punjab High Court which 
were applicable in the Union Territory 
of Delhi on the coming into existence 
of the Delhi High Court continue to 
operate by virtue of Section 7 of the 
Delhi High Court Act. Even on the as- 
sumption that rules made by the High 
Court of Judicature at Lahore under 
section 9 of the Suits Valuation Act, 
1887, are substantive law, the same re- 
main operative in the Union Territory 
of Delhi as held by the Division Bench 
in ‘the above-said case. 

35. It may be noted here that the 
rules as framed by the High Court of 
Judicature at Lahore in respect of the 
manner of determining the value of 
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Suits for purposes specified in Séction 
9 of the Suits Valuation Act, 1887, have 
been embecdied in Chapter III-C of tke 
Rules and Orders (Vol. I) of the Pun- 
jab High Court and that the said Rules 
and Orders are applicable in the Union 
Territory of Delhi. That being so, the 
grievance sought to be made by the 
defendants is misconceived and unten- 
able, 


36. In this view of the matter I 
need not consider the submission sought 
to be raised on behalf of the plaintiff 
that there is no provision in the Civil 
P.C. to decide the contentions urged 
by the defendants through an interim 
application and that they ought to have 
filed the written statement. 


37. In view of my discussion on 
various points noted above the applica- 
tion (I. A, No. 1959 of 1978) fails and 
is hereby dismissed, leaving the par- 
ties to bear their respective costs. 


Application dismissed. 
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T. V. R. TATACHARI, C. J, 
AND N. N. GOSWAMI, J. 


Municipal Corporation of Delhi, and 
another, Appellants v. Man Mohan Tuli 
and others, Respondents, 


Letters Patent Appeals Nos. 73, 72 
and 103 of 1977, D/- 13-10-1978.* 


Delhi Municipal Corporation Act 
(1957), S. 178 (1) — Delhi Terminal 
Tax Rules, (1958), Rules 2 (3), 2 (16), 
10 (16), 10 (b) 17 (1) (b) and 27 (1) 
(a) — Godowns in Delhi Corporation 
limits but trucks entered godowns from 
U. P. side of the border line — Ter- 
minal tax leviable — Goods carried in- 
to Municipal limits for “immediate ex- 
port” — Exempted from terminal tax 
— “Immediate export” — Meaning of 
— 1977 Tax LR (NOC) 80:ILR (1977)1 
Delhi 643, Reversed. 


M, the owner of land situated on the 
border of the Union Territory of Delhi 
and Uttar Pradesh, constructed go- 
downs and rented them out to Trans- 
port Companies carrying on inter-State 
trade. The goods brought by trucks 





*(Against order and judgment of H. L. 
Anand J., reported in 1977 Tax LR 
(NOC) 80:ILR (1977) 1 Deihi 843. 


BW/CW/A776/79/JR/VBB 


1975 


were unloaded in the godowns and after 
sorting .them, re-loaded them for 
retranshipment to various destinations 
out of the union territory of Delhi, 


The question arose as to whether th= 
goods were liable for terminal tax by 
the Corporation of Delhi, 
when temporarily stored and exported 
outside the Municipal area of Delhi. 


A substantial part of the land and 
the godowns thereon were situated ir: 
the Union territory of Delhi. The bor- 
der line between the Union territory 
of Delhi and U, P. ran through th: 
land practically at the Southern enc. 
-and only a small strip of land lay t> 
the South of the border line ie. U. F 
But, the trucks entered the land- and 
godowns from the U. P, side. 


Held: For -the purpose of termina. 
tax the land and the godowns wer: 
admittedly in the Union territory oč 
Delhi. Therefore, terminal tax becomes 
leviable when the trucks carrying th=2 
goods crossed the border line and en- 
tered the land and godowns in questior. 
from the U. P. side. 1977 Tax LR (NOC! 
80: ILR (1977) 1 Delhi. 643, Reversec. 

(Para 19: 

section 178 (1) confers the power 

to levy terminal tax, and does not 

make it conditional on Civil Ser- 
vices being rendered,- 

(Para 20) 


However, though the goods brough;: 
into the land’ and godowns were liabl= 
to levy of terminal tax under Sec 
tion 178 (1) and the relevant rules, ar. 
exception in procedure had been mad: 
by the Rules in the case of good: 
brought into the Union territory, whick 
were intended for immediate export 
The importer had to make a declaratior 
at the barrier of import that the good: 
were intended for immediate export 


On making such a declaration, the col- 


lecting officer had to issue a transit pas: 
on payment of Rs, 2/- per vehicle. 
(Paras 21 and 22) 


The mere fact that the goods were 
unloaded and reloaded did not mean 
that they were not carried into the 
Union territory for immediate export 
The goods were 
through the municipal limits and they 
had their terminus elsewhere. The 
word “immediate” could not be -under- 
Stood as meaning - “without. any time 
gap”. The words “immediate. export” 
meant that the goods 
ported within a reasonable time. What 
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Delhi Municipality v. Men 
‘ would be “reasonable time” would: vary 


even though - 


merely in transi-. 


should be ex- . 
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from case to. case and would depend 
upon factors like the quantity of the 
goods and the time that was reason- 
ably necessary for unloading, sorting 
and reloading them, the availability of 
trucks for.export and the like. AIR 
1958 SC 341 and 1973 Tax LR 2546 
(Delhi). Rel. on. (Para 24) 


Cases Referred: Chronological Paras 
1973 Tax LR 2546: ILR (1973) 1 Delhi 

237 18-A 
AIR 1958 SC 341:1958 SCR 1102 18 


S. T. Desai, Sr. Advocate with R. B. 
Datar, for Appellants; Madan Bhatia 
with Maheshwar Dayal No. 1) B.N. 
Kirpal (for No. 2) and N. B. Sinha or 
No. 4), for Respondents. 

JUDGMENT :— Letters Patent Ap- 
peals Nos, 72 and 73 of 1977 have been. 
filed against the common judgment of 
H. L. Anand, J., dated 27th January, 
1977, im Civil Writ Petitions Nos. 240 
of 1976 and 73 of 1976 respectively. 


2. Letters Patent Appeal No. 103 of 
1977 has been filed against the Judg-' 
ment of Dalip K. Kapur, J., Dated 23rd 
March, 1977, in Civil Writ Petition No: 
183 of 1976. 


3. By the said judgments, the three: 
Writ Petitions were allowed, and hence 
the present three appeals. These three 
appeals have been heard together as` 
they involve common points for. deter- 
mination. 

. 4 The petitioners in Civil Writ Peti- 
tion No. 240 of 1976 were: i 

(1) M/s. Nitco Roadways 
Limited, 

(2) R. L. Bhalla, 
and shareholder of M/s. 
ways Private Limited, 

and the respondents were: 

(1) The Union of India through Secre- 
tary, Ministry of Home Affairs, 

(2) The Delhi Terminal Tax Agency/ 
Commissioner, Delhi Municipal Corpora- 
tion. i 

(3) The Lt. Governor for the Union 
Territory of Delhi, and 

(4) Shri I. L. Dawara, Terminal Tax 
Officer, Municipal Corporation of Delhi, 
Delhi. l 
5. The petitioner in Civil Writ Peti-.. 
tion No, 73 of 1976 was Manmohan 
Tuli, and the respondents were (1) The 
Union of India through the Secretary, 
Ministry of Home Affairs, (2) the Muni- — 
cipal Corporation of Delhi through its. 
Commissioner, (3) ‘The ‘Commissioner, ` 


_ Private 


General Manager 
Nitco Road- 


Municipal ‘Corporation of Delhi, (4) The 
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Terminal Tax Officer, Municipal Cor- 
poration of Delhi, and (5): The Ghazia- 
bad Nagar Palika, Ghaziabad, U. P. It 
appears that on an objection as to 
the locus standi of Manmohan Tuli, 
one of the tenants, Associated Traders 
and Engineers Ltd. was allowed to be 
impleaded as a Co.-petitioner. 
The petitioners in Civil Writ 
No. 183 of 1976 were: 

(1) Shrimati Uma Devi, Wife of Shri 
Hazari Lal, 

(2) Shrimati 
Shri Tam Vatar, 

(3) Shrimati Mira Devi, wife of Shri 
Rattan Lal, and the respondents were: 

(1) The Union of India through the 
Secretary, Ministry of Home Affairs, 

(2). The Municipal Corporation of 
Delhi through its Commissioner, 

(3) The Commissioner, Municipal Cor- 
poration of Delhi, Delhi, 


(4) The Terminal Tax Officer, Muni- 
cipal Corporation of Delhi, Delhi, 


(5) The State of Uttar Pradesh 
through the Chief Secretary, 

(6) M/s. Economic Transport Organiza- 
tion, 
(7} Tatanagar Transport Corporation, 
and 

(8) M/s. Shanti Roadways, 


6. The circumstances in which the 
writ petitions were filed were as follows, 
Manmohan Tuli is the owner of a piece 
of land situate by the side of the Grand 
Trunk Road near the sixth milestone 
from Delhi to Ghaziabad beyond Shah- 
dara-Delhi-cum Uttar Pradesh (U. P.) 
Border. A layout plan has been filed 
along with the writ petitions. It shows 
that the said land is surrounded on 
two .sides, i.e, south and west, by the 
territdries of Uttar Pradesh and on the 
other two sides, i.e, north and east, 
by the Union Territory of Delhi. The 
plan also shows, and it is common 
ground, that the Delhi-U. P., Border 
line passed through the southern por- 
tion of the said land of Manmohan Tuli, 
and most of the said land lies to the 
north ‘side of the border line and only 
a small strip of it lies to the south of 
the said line. Manmohan Tuli construct- 
ed various buildings on his land for 
use as godowns for the purpose of 
renting them out to various companies 
including transport companies to be 
‘ used by them for unloading their goods 
brought by trucks and temporarily stor- 
ing them there before their  tranship- 
ment to Delhi and other places. The 
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said godowns are built on the land- in 
such a manner that there is an entrance 
on the southern side: of the land and the 
trucks carrying goods can pass into the 
land only through the said entrance 
from the Grand Trunk Road (G. T. 
Road) which is within the territory of 
the State of U, P. and which forms 
part of the local area of the Ghaziabad 
Nagar Palika. -It is common case that 
the north of the aforesaid land is un- 
developed, low lying, and water logged, 
and is incapable of being used for ply- 
ing lorries and trucks, 


7. Manmohan Tuli let out some of 
the godowns to some transport organi- 
zations which have interstate opera- 
tions involving interstate movement of 
goods. The trucks carrying goods for 
various destinations pass along the G.T. 
Road, and move into the godowns in 


Manmohan Tulis land through the. 
aforesaid entrance, It is common 
ground that the goods thus brought 
into the land owhereon the go- 


downs are situated are unloaded for 
being sorted out and the goods intend- 
ted for various - destinations are re-load- 
ed into the respective trucks going to 
the said destinations. The trucks then 
move out of the land through the same 
entrance back to the G, T. Road and 
go to the respective places of destina- 
tion. In other words, the trucks carry- 
ing goods come by the G. T. Road, 
cross the Delhi U. P. Border line and .- 
enter the land of Manmohan Tuli which 
is in the Union Territory of Delhi. As 
the goods were thus being carried into 
the Union Territory of Delhi after 
crossing the border line, the Terminal 
Tax Officer of the Municipal Corpora- 
tion of Delhi passed two orders, dated 
23rd May, 1975 and 7th July, 1975, im 
pursuance of which a terminal tax post 
was attempted to be set up at the 
entrance to Manmohan Tuli’s land for 
the purpose of collecting terminal tax 
on goods carried into the said land. 
The Ghaziabad Nagar Palika also pur- 
ported to levy terminal tax on such 
goods on the ground that the land in 
front of the entrance to the land of 
Manmohan Tuli and through which the 
trucks pass for reaching the entrance, 
is according to it, situate within its local 
limits. It may be stated here that there 
is another terminal tax post establish- 
ed at point on the G. T. Road to the 
West of the aforesaid entrance to the 
land of Manmohan Tuli amd near the 
Shahdara-Delhi-cum U. P. Border, and, 


1979 Delhi Municipality v. Maa 
according to the petitioners, terminal 
tax was being charged by the Muni- 
cipal Corporation once again on the 
same goods when they move out of the 
godowns situated in the land of Man- 
mohan Tuli back to the G.' T. Roac 
“which is in U, P, and pass through the 
said terminal tax- post again tmto the 


Union Territory of Delhi- The peti- 
tioners had thus three grievances, 
namely,— Eon 


(1) that a terminal tax post was 
sought to be set up at the entrance te 
the land of Manmohan Tuli; 


(2) that the terminal tax was being 
levied on the goods brought by th2 
trucks into the said land even though 
they were taken into the land for only 
being sorted out and transhipped again 
to various destinations and were thus 
merely in transit; | 

(3) that the same goods were being 
subjected again to another terminal 
tax when they pass through the second 
check post established om the G, T. 
Road, to the west of Manmohan Tuli's 
land and. near the Shahdara-Delhi-cum 
U. P. Border; and 


(4) that the goods were also being 
subjected to terminal tax by the local 
body of Ghaziabad. | 


. 8 It was in those circumstances thet 
the petitioners in Civil Writ Petition 
No. 240 of 1976, who are doing tke 
business of transport of goods, tke 
petitioner in Civil Writ Petition No. 73 
of 1976, Manmohan Tuli, who is tke 
owner of the land in which the go- 
downs are Situated, and the petitioners 
in. Civil Writ Petition No. 240 of 1973, 
who claim to be joint owners of the 
land along with Manmohan Tuli, filed 
the respective writ petitions, praying— 


(1) that the orders, dated 23rd May, 
4975 amd 7th July, 1975 be quashed; 

(2) that the respondents in the writ 
petitions be prohibited from establish- 
ing any terminal tax post near the 
entrance to land/godowns of Manmohen 
Tuli; and . 

(3) that the said respondents be pro- 
hibited from levying demanding or im- 
posing any terminal tax in respect, of 
the goods brought into the said land/ 
godowns for. sorting and  transhippirg 
them to various, destinations, , 

§ Counter-affidavits were filed by the 
respondents in the writ petitions wher2- 
in they maintained that they were en- 
titled to establish a check-post or ter- 
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minal tax-post at the border line near 
the entrance of the land/godowns of 
Manmohan Tuli, that no terminal tax 
was being charged on the goods which 
were meant-for immediate export and a 
procedure has been laid down for ob- 
taining transit passes for such goods, 
that it was incorrect to: say that termi- 
nal tax was being charged-twice over for 
goods carried into the Union Territory 
of Delhi, and that the orders, sought to 
be quashed were issued by appropriate 
authorities in due exercise of powers ` 
vested in them to issue such orders/noti- 
fications. 

°10. H. L: Anand J., who heard Civil 
Writ Petitions Nos. 240 of 1976 and 73 of 
1976, by his common judgment, dated 
27th January, 1977, held— 

I, That for the purpose of terminal’ 
tax, entry of goods into the godowns 
and their storage in them for tranship- . 
ment or otherwise did not amount to 


- Carriage of goods into the Union Terri- 


tory of Delhi in transit or otherwise, be- 
cause s 


(a) the goods could be said to be car- _ 
ried into the Union Territory of Delhi - 
only when they entered into an area 
which was freely accessible from the 
Union Territory of Delhi and which in 
turn had an opening into. that territory 
as would happen where the goods are 
carried into the Union Territory of 
Delhi, either through the terminal tax 
barrier fixed under the Rules or ‘other- 
wise at any point of .entry where there 
is an access to the Union Territory; 


(b) the carriage of the goods into the 
godowns in question did not tantamount 
to the carriage of the goods to the Union 
Territory of Delhi since the carriage was 
in fact into a building the access to 
which was not through the Union Terri- 
tory of Delhi and part of which was 
admittedly not in the Union Territory 
of Delhi, and the entry of the goods into 
such a building could not be said to be 
an entry into the Union Territory of 
Delhi for the purpose of terminal tax 
on goods, and for the.same reason, for 
the purpose of terminal tax, the build- 
ing could not be said to be situated with- 
in the Union Territory of Delhi; and 


(c) Prima facie, taxability would de- 
pend on the ability of the local body to 
provide the necessary civic services, and 
the Municipal Corporation of Delhi had 
admittedly not provided any of the ser- 
vices to the godowms, nor had it claim-- 
ed that it was in a position to do so be- 
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cause of the peculiar location’ of the 
property and the situs of its only entry 
which rendered it necessary to pass 
through the territory of the neighbour- 
‘ing local body in the territory of State 
of U. P; 

II. that on a true interpretation of the 
provision in Section 178 (1) of the Delhi 
Municipal Corporation Act, and having 
regard to the historical background of 
the taxes and other relevant considera- 
tions, it must be held that S. 178 (1) au- 
thorises a levy of terminal tax on goods 
which are carried by rail or road into 
the Union Territory of Delhi from any 
_ place outside thereof for consumption or 
use or sale in such territory, and there- 
fore, entry of goods into the Union Ter- 
ritory of Delhi in transit, with or with- 
-out. transhipment or haltage, would be 
outside the taxing sweep of the provi- 
sion; 

III, that goods in transit are not sub- 
ject to the. levy of terminal tax if they 
are bona fide in transit; even though it 
is necessary to unload the goods for 
transhipment and vehicles have to halt 
for the purpose for a reasonable period, 
subject, however, to the power of the 
Corporation to take such effective steps 
of the prevention of evasion of the levy 
as may be considered necessary;- and 


IV. that the entry into the godowns 
followed by an exit from there for entry 
into the local area through the barrier 
could not be treated as two distinct acts 
-of entry, as the goods which entered the 
Union Territory when they entered into 
_.the building were leaving the. building 
not for movement to a place outside the 
territory but to continue the process of 
transit, and therefore, it would be wholly 
unreasonable to treat the second entry 
as a fresh act of entry and levy termi- 


-© gal tax for a second time. 


10-A. In the result, the learned 
Judge quashed the two impugned orders, 
and also restrained the Corporation from 
treating the entry into the building as 


an entry into the Union Territory of 


Delhi and from levying any terminal tax 
on the goods while in transit in the 
Union Territory of Delhi. even though 
t may involve transhipment, haltage 
and coordination for the purpose of tran- 
sit. The learned Judge made it clear that 
the Corporation would, however, be 
within its right to- devise reasonable 
restrictions in regulating the tranship- 
ment, haltage and coordination in the 
‘process of transit of the goods through 
‘the Union’ Territory of Delhi. ~ 


ALR 


"11. Dalip K. Kapur J., who heard 
C.W.P. No. 183 of 1976, by his judgment 
dated 23rd March, 1977, allowed the said 


writ petition following the judgment of 
A. L., Anand, J. It appears that submis- 
sions were made before the learned 
Judge in order to dissuade him from 
following the judgment of H. L, Anand, 
J. However, rejecting the said submis- 
sions, Dalip K. Kapur, J. held that the 
contention of the respondents in the 
writ petition that the terminal tax can 
be charged even on goods which enter 
the Union Territory of Delhi in the 
course of passing through, i.e. in transit, 
cannot be accepted in view of the terms 
of Section 178 (1) of the Delhi Munici- 
pal Corporation Act, 1957, The learned 
Judge pointed out that the words ‘car- 
ried into’ used in the said provision 
denote something of a permanent charac- 
ter: and do not include ‘carried into’ in 
a transitory sense, and that the expres- 
sion ‘carried into’ is not the same thing 
as ‘carried through’, The learned Judge 
also pointed out that in fact the Corpo- 
ration does not impose terminal tax on 
goods which merely pass through Delhi, 
and in such a case a transit pass system 
is in operation, that however, there is 
a time limit relating to the period dur-- 
ing which the goods cam be retained in 
the Union Territory of Delhi while in 
transit, namely a few hours, and that in 
the instant case the goods are retained 
for longer than the permissible period 
for the reasons that the- godowns are 
situated on the border between U. P, and 
Delhi, and the goods are brought into 
the godowns for the purpose of sorting 
them out and transhipping them by dif- 
ferent trucks for various destinations. 
In view of the same, the learned Judge, 
while allowing the writ petition, direct- 
ed the Corporation to work out a spe- 
cial procedure for imposing terminal tax 
in the case of the godowns in’ question 
which would both prevent evasion of 
tax and also not lead to imposition of 
tax on goods which are not otherwise 
liable in ‘the sense that they are goods 
in transit merely staying on longer than 
is ordinarily permissible. l 


12. The Terminal Tax Officer and the 
Municipal Corporation of Delhi through 
its Commissioner filed Letters Patent 
Appeals Nos. 72 and 73 of 1977 against 
the judgment of H. L. Anand, J., and 
Letters Patent Appeal No, 103 of 1977 
against the judgment of Dalip K, Kapur 
J. | 
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13. As already stated, the first prayer 
in the writ petition was that the orders, 
dated 23rd May, 1975 and 7th July, 1975, 
passed by the Terminal Tax Officer of 
the Municipal Corporation of Delhi ke 
quashed. The learned counsel for the 
appellants stated before us that, irres- 
pective of the result of the appeals, tke 
appellants have decided to withdraw the 
said two orders, and, therefore, did not 
address any arguments challenging the 
judgments of H. L. Anand and Dalip K. 
‘Kapur JJ. in so far they quashed the 
said orders. It follows that the said two 
orders passed by the Terminal Tax Offi- 
cer will stand quashed. 


14. The second prayer in the writ 
petitions was that the appellants here:n 
(the respondents in the writ petitions) 
be prohibited from establishing any ter- 
minal tax post near the entrance to the 
land/godowns of Manmohan Tuli. As r2- 
‘gards this, the learned counsel for the 
appellants contended that the Corpora- 
tion was entitled to establish such a 
post near the entrance to the godowns 
‘which is very near the border line bə- 
tween U. P. and the Union Territory Ê 
Delhi, The learned counsel contended 
that Section 178 (1) of the Delhi Munici- 
pal Corporation Act empowers the levy 
of terminal tax on all goods carried by 
railway or road into the Union Territory 
from any place outside thereof, that the 
border between U. P. and the Union 
Territory of Delhi is near the entranze 
to the land/godowns of Manmohan Tuli, 
that Rule 2 (3) of the Delhi Terminal 
Tax Rules, 1958, defines ‘barrier’ as 
meaning a barrier established under 
Rule 10 that Rule 2 (16) defines ‘terrri~ 
nal tax limits’ as meaning ‘the limits of 
the Union Territory of Delhi’, that 
Rule 10 (b) empowers the Delhi Terri- 
nal Tax Agency specified under Sec- 
tion 179 of the Delhi Municipal Corpo- 
ration Act to establish barriers in tné 
immediate vicinity of the Terminal Tex. 
Limits. that may from time -ọ time Je 
determined by the Agency as most suut- 
able for intercepting the import of gocds 
for assessment and collection, of the tex, 
that Rule 7 empowers the Terminal Tax 
Officer, the Assistant Terminal Tax Offi- 
cer, any Inspector or such other officers 
as may be authorised by the Agency in 
that behalf, to examine goods and ce- 
mand passes, and that the said Agency 
of the Corporation was thus entitled to 
establish a terminal tax post or barrier 
near the border. line between the U. P. 
and the Union Territory of Delhi which 
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passes through the land of Manmohan 
Tuli near the aforesaid entrance to it. 


The contention seems to be unanswer- 
able. It is, however, not necessary to 
discuss the same as Shri Madan Bhatia, 
learned counsel for the owners of land/ 
godowms, stated before us that they have 
no objection to the establishment of a 
terminal zax post or barrier on the land 
of Manmohan Tuli near the entrance 
thereto, end that they will also provide 
such facilities as may be necessary for 
the Corporation to establish such a post. 
We, therefore, give a direction to the 
owner of the land/godowns as well as 
the transport companies not to raise any 
objection to the establishment of a ter- 
minal tax post or barrier on the land 
and near the entrance thereto. 


15. The third prayer was that the 
appellants be prohibited from ` levying, 
demanding or imposing any terminal tax 
in respec: of the goods brought into the 
land/godowns for the purpose of only 
sorting and transhipping them to various 
destinations. As regards this prayer, the 
learned counsel for the appellants point--- 
ed out that the appellants had clearly 
stated in their counter-affidavits that 
no terminal tax was being charged on 
the goods which were meant for imme- 
diate export and a procedure has been 
laid down for obtaining transit passes 
for such goods, and that it was not, 
therefore. necessary for the learned 
single Juiges to go into the question as 
to whetker terminal tax was payable 
in the instant case, we understand from 
the counsel for the respondents herein 
that the Corporation took the stand be- 
fore the learned single Judges that ter- 
minal tax was payable for goods brought 
into the land/godowns in question, as 
they were being unloaded at that place, 
and that the tax would be so leviable 
even if the goods were in transit and 
were being unloaded only for the pur- 
pose of sorting and transhipping them 
into other trucks going to different desti- 
nations. 3e it as it may, the stand taken 
by the learned counsel for the appel- 
lants before us is the same as what was 
set out in the counter-affidavits, mamely, 
that no terminal tax was being charged 
on the goods which were intended for 
immediate export and a procedure has 
been laid down for obtaining transit 
passes far such goods in transit. It. is, 
therefore, sufficient for us to consider 
the -legal position as regards goods which 
are in transit and are brought into the 
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land/godowns in question 
loaded only for the purpose of sorting 
and transhipping them into other trucks 
going to differen; destinations, 


16. Section 178 (1) of the Delhi 
Municipal Corporation Act, 1957, provides 
for the levy of terminal tax on all goods 
carried by railway or road into the 
Union Territory of Delhi from any place 
outside thereof. Section 183 of the said 
Act confers power on the Central Gov- 
ernment to make rules in relation to 
the levy, assessment and collection of 
terminal tax under the aforesaid Act. 
It provides that the Central Government 
may by such rules prescribe the follow- 
ing among other matters, namely,— 

(a) the examination of goods liable to 
payment of terminal tax; 

(b) the inspection, weighing or other- 
wise examining the contents of any con- 
veyance or package for the purpose of 
' ascertaining whether it contains any 
goods in respect of which terminal tax 
is payable; 

(c) the seizure and confiscation of 
goods liable to terminal tax in case of 
refusal to pay such tax; , 

(d) the measures to prevent evasion 
of terminal tax; 


(e) any other matter which is to be 
or may be prescribed for the levy, as- 
sessment or collection of the terminal 
tax. l 


17. Accordingly, the Delhi Terminal 
Tax Rules, 1958 were made by the Cen- 
tral Government and they came into- 
force on Tth April, 1958. We may point 
out here that the vires of Sections 178 
and 183 of the Corporation Act and the 
aforesaid rules has not been questioned 
before us, As stated earlier by us; the 
Delhi-U, P. Border line passes through 
the southern portion of the land in ques- 
tion, and most of the said land lies to 
the north side of the border line and 
only a small strip of it lies to the south 
of the said line, The trucks carrying 
goods for various destinations pass along 
the G. T. Road and move into the land/ 
godowns in question through an en- 
trance. It is common ground that the 
goods thus brought into the land where- 
on the godowns are situated are unload- 
ed for being sorted out, and the goods 
intended for- various destinations are 
re-loaded into the respective trucks go- 
ing. to the said destinations. Thus, the 
trucks carrying the- goods go by the 

‘G.-T. Road, cross the Delhi U.P. border 


line and enter the land of Manmohan 
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and are un- 


journey ending within 
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Tuli which is in the Union Territory of 
Delhi. 


18. Rule 10 (b) of the aforesaid rules 
empowers the Delhi Terminal Tax 
Agency specified in sub-section (1) of 
Section 179 of the Corporation Act to 
establish a barrier at any place on or in 
the immediate vicinity of the terminal 
tax limits that may from time to- time 
be determined by the Agency as most 
suitable for intercepting the import of 
goods for assessment and collection of 
the tax, The expression ‘terminal tax 
limits’, is defined in Rule 2 (16) as mean- 
ing ‘the limits of the Union Territory 
of Delhi’. Rule 2 (9) defines ‘import’ as 
meaning the carrying of goods by rail- 
way or road into the terminal tax 
limits. In Central India Spg. and Wvg. 
and Mfg. Co. Ltd. v. Municipal Commit- 
tee Wardha, 1958 SCR 1102: (AIR 1958 
SC 341), ‘terminal tax’ was explained as 
under (at p. 348 of AIR):— 


“Therefore, terminal tax on goods im- 
ported or exported is similar in its in- 
cidence and is payable on goods on their 
the Municipal 
limits or commencing therefrom and 
not where the goods were merely in 
transit through the municipal limits and 
had their terminus elsewhere.” 


18-A. In Amrit Banaspati Co. Ltd. v. 
Union of India, ILR’ (1973) 1 Delhi 237 
at p. 241: (1973 Tax LR 2546 at p. 2549), 
it has been pointed out that the words 
‘shall be levied on all goods carried by 
railway or road’.in Section.178 (1) show 
clearly that the section imposes terminal 
tax om the carriage or movement of 
goods from outside the Union Territory 
of Delhi into the said territory. It is 
clear from the above provisions: and the 
decisions that when trucks carrying the 
goods cross the Delhi U; P, Border line, 
and enter the land/godowns in question, 
they cannot but be said to. have carried 
the goods by road into the Union Terri- 
tory of Delhi within the meaning of, Sec- 
tion 178 (1) of the Corporation Act: Con- 
sequently, terminal tax becomes leviable 
under the said sub-section. . 


- 19. We may point out here that H. L. 
Anand J. took the view that the entry 
of the. goods into the land/godowns did 
not amount to carriage of goods into the 
Union Territory of Delhi, because (a) the 
land or godown was not freely accessi- 
ble from the Union Territory of Delhi 
and (6) the carriage was into a land or 
building the access to which was not 
through the Union Territory of Delhi 
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and part of which was admittedly not in 
the Union Territory of Delhi, and 2 
the circumstances the building could nət 
be said to be situated within the Unicn 
Territory of Delhi. With respect to the 
learned Judge, we are unable to agr2e 
with the said reasoning. As stated gal- 
ready, a substantial part of the land 
and the’ godowns thereon are situated in 
_ ithe Union Territory of Delhi. The bord=r 
.{line between the Union Territory of 


“|Delhi and U, P, runs through the lamd . 


practically at the southern end, and only 
a small strip of the land lies to the south 
of the border line, i.e. in U. P, For tne 
purpose of terminal tax we are concera- 
-led with the land and the godowns to 
the north of the border line, and they are 
admittedly in the Union Territory of 
Delhi. Carriage into the Union Territory 
of Delhi occurs only when the, trucks 
cross the border line and when once 
they cross and enter the land/godowns, 
the carriage is clearly into the Union 
Territory of Delhi from U. P. It is for 
this reason that we held above that ter- 
minal tax becomes leviable . when the 
trucks carrying the goods 
border’ line and enter the land/godowns 
in question. 


20. We may also point out that the 
learned single Judge has taken the view 
that the levy of terminal tax under Sec- 
tion 178 (1) depends upon the ability of 
the local body: to provide necessary civic 
- services to the land/godowns in question, 
and that since the Municipal Corporation 
of Delhi has not provided and does not 
claim to be in a position to provide th2m 
because of the peculiar location of the 
land/godowng and the situs of its orly 
entry, the terminal tax is not leviakle. 
In our opinion, this aspect would arise 
only if the vires of Section 178 (1) is 
challenged, As the said vires has mot 
been challenged, the provision has to 
be given effect to as it stands.. Sec. 178 (1) 
confers the power to levy terminal tax, 
and does not make it conditional on civic 


services being rendered. We, therefore, - 


need not deal with the correctness of 
the aforesaid view of the learned single 
Judge, as it does not arise in the present 
case, 


21. -However, though the goods thus . 


brought into the land/godowns are liable 
to the levy of terminal tax by virtue of 
the provision in Section 178 (1) read 
with Rules 2 (3), 2 (16) and 10 (16) and 
10 (b), an exception has-been made by 


the rules in the case of goods brought 


cross the > 
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into. the Union Territory of Delhi for 
immediat2 export. Part V of the Rules 


consists cf. Rules 26 to 29 and they lay 
down a procedure in respect of the goods 
ordinarily liable to terminal tax but ex- 
-empted therefrom under certain condi- 
tions. We are concerned in the present 
case only with Rules 26 and 27, Rule 26 
provides that when the goods liable to 
terminal tax but exempted therefrom if 
exported immediately, are declared to be 
intended for immediate export, they shall 
be dealt with under the transit pass 
system thereinafter provided, Rule 27 (1) 
(a) provides that when such goods in- 
tended for immediate export are brought 
at the barrier of import, the importer 
shall declare in writing in such form as 
may be prescribed by the Agency from 
time to time, that the goods are intend- 
ed for immediate export. Rule 17 (1) (b) 
provides that on receipt of such a decla- 
ration, the Collecting Officer shall fill up 
by the carbon process a transit pass in 
Form T.T. 5, and on payment of a fee 
of Rs. 2 per vehicle handover the foil 
with bota the coupons attached to it to 
the importer. There are two provisos to 
sub-rule (b). It is common ground that 
they are not applicable to the present 
case, l 


22. Azcording to the above provisions, 
if the goods are intended for immediate 
export, the importer has to make'a decla- 
ration. at the barrier of import that the 
goods ar2 intended for immediate export. 
On mak'ng such a declaration, the Col- 
lecting Officer has to issue a transit pass 
in Form T.T. 5 on payment of Rs. 2 per 
vehicle. On receiving the transit pass, 
the importer has to act in accordance 
with the provisions in sub-rules (2) to 
(6) of Rule 27. These sub-rules provide, 
inter alia, that the importer shall forth- 
with takə the goods to the barrier of ex- 
port via such route as may be prescrib- 
ed by the Agency under sub-rule (4), 
that the Agency may fix the timings at 
which stch goods may leave the barrier 
of import for the barrier of export, that 
when tha goods are brought to the bar- 
rier of export, the importer shall present 
the transit pass granted to him, and the 
Collecting Officer shall note the time at 
which it is presented and shall also check 
the goods with the particulars given in 


' the transit pass, that if the description or 


weight of the goods does not tally with 
the particulars entered in the pass and 
there is any shortage, the Collecting Offi- 
cer shall demand.payment of the amount 


- 
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of tax payable in respect of such short- 
age, and that if the time entered in the 
transit pass had expired before the pass 


-* js presented, the Collecting Officer shall 


demand the full amount of tax ordinari- 
‘ly payable on the goods on import, and 
thereafter shall proceed as if the charge 
was a charge on account of goods im- 
ported in the ordinary way. They also 
provide that the Agency shall prescribe 
the route between every. two barriers 
and the period within which the goods 
‘imported through one of them for im- 
mediate export shall be exported through 
the other, that the Terminal Tax Officer 
may extend the time fixed if he is satis- 
fied that the delay was due to circum- 
stances over which the importer had no 
control. The transit pass in Form T.T. 5 
issued to the importer for goods intend- 
ed for immediate export contains 
columns for the various entries to be 
made as provided in sub-rules (2) to (6), 
‘such as date and hour of import, descrip- 
- tion, weight and particulars of the goods, 
destiriation of the goods, barrier by 
which the goods are to be exported. 


route via which the goods are to be ex- - 


‘ported, and the time at which the pass 
is presented at the export barrier, 


23. Thus, goods brought into the 
Union Territory of Delhi for immediate 
export are exempted from being liable 
for terminal tax, provided the importer 
makes the declaration, pays a nominal 
. sum of Rs, 2, and acts in accordance with 
the various provisions of sub-rules 
(2) to (6) of Rule 27 mentioned 
above. This is what was pleaded in the 
counter-affidavit, namely, that in respect 
of goods intended for immediate export 
no terminal tax is charged on the goods 
and a procedure has been laid down for 
obtaining transit passes for such goods. 
If the importer does mot make a decla- 
ration or does not act in accordance with 
the procedure set out in sub-rules (2) to 
(6) of Rule 27, he would be disentitled 
_ to claim the exemption, and terminal tax 
. would be Jeviable, fully or partly, in ac- 
cordance with the provisions in the vari- 
ous sub-rules of Rule 27. 


24. In the present case, the goods are 
admittedly carried into the land/godowns 
only for the purpose of sorting and 
transhipping them into the other trucks 
going to various destinations. That means 
clearly that they are carried into the 
Union Territory of Delhi for immediate 
export. The mere fact that the goods are 
unloaded ‘and re-loaded does not mean, in 


out any time-gap. In our . opinion, 


‘is reasonably necessary for 
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our opinion, that they were not carried 
into the Union Territory for immediate 
export, The goods are merely in transit 
through the municipal limits and have 
their terminus elsewhere. The word 
‘immediate’ cannot, in the context of 
the nature of the import and export, be 
understood as meaning ‘without any time 
gap’, The very mature of the operations 
of import and export is such that there 
would be some time-gap between the 
import and the export. It would be too 
unrealistic if ‘immediate export’ is 
understood as meaning that the trucks 
which carry the goods into the Union 
Territory should leave immediately with- 
the 
words ‘immediate export’ mean that the] 
goods should be exported within a rea- 
sonable time. What would be ‘reasonable 
time’ would vary from case to case and 
would depend upon factors like the 
quantity of the goods and the time that 
is reasonably necessary for unloading, 
sorting and re-loading them, the avail- 
ability of trucks for export and ‘the like. 
The concerned officer has to determine 
in each case the time within which the 
export is to be made taking into consi- 
deration all relevant circumstances like 
those mentioned above. 


25. We, therefore, hold that in. the. 
instant cases, when the trucks carrying 
goods intended for various destinations 
cross the Delhi-U. P. border line and 
enter into the land/godowns in question, 
they have to be treated as having carried 
the goods by road into the Union Terri- 
tory of Delhi, and the goods would nor- 
mally be liable to levy of terminal tax. 
But, if at the time of entrance the im- 
porter makes a declaration that some of 
the goods are intended for immediate ex- 
port in the form prescribed as per the 
provision in Rule 27 (1), no terminal tax 
can be levied on those goods covered by 
the declaration. The rest of the goods, 
if any, which are not intended for im- 
mediate export would be liable to levy 
of terminal tax, As regards the goods 
in respect of which a declaration is 
made as mentioned above, the importer 
is entitled to get a transit pass. The 
officer comcerned has to fix a reasonable 
time for the unloading, sorting and 
re-loading of the goods into the various 
trucks going to different destinations, 
taking into consideration the factors like 
the quantity of the goods, the time that 
unloading, 
the availability 


sorting and re-loading, 
~The 


of trucks for export and the like, 
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importer is then bound to complete the 
re-loading or transhipment within the 
time so fixed, and thereafter act accord- 
ing to the stipulations mentioned in the 
transit pass issued to him. Any violation 
of the said stipulations would render the 
goods liable to levy of terminal tax, in 
full or in part in -accordance with the 
provisions in the various sub-rules of 
Rule 27. 

26. For the foregoing reasons, we 
allow the three Letters Patent Appeals 
Nos, 72, 73 and 103 of 1977 partly, and 
modify the orders of H. L. “Anand J. and 


Dalip K, Kapur J. in the respective writ 


petitions by directing the parties to act 
im accordance with law and in the light 
of this judgment. The impugned orders, 
dated-23rd May, 1975, and 7th July, 1975, 
passed by the Terminal Tax Officer of 
the Municipal Corporation oz Delhi as 
already stated, stand quashed. In the 
circumstances of the case, all the parties 
are directed to bear their own costs in 
these Letters Patent Appeals. 

Appeals partly allowed. 
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V. S. DESHPANDE C. J. AND 
N. N. GOSWAMY J. 


Smt, Shanta Sabharwal, Appellant v. 
Smt. Sushila Sabharwal and others, Re- 
spondents. 


F.A.O. (O. S.) No, 33 of 1978 D/- 2 
1979.* 


(A) Delhi High Court Act (26 of 
1966), S. 10 (1) — Order of Single Judge 
im exercise of ordinary original jurisdic- 
tion — Appeal lies if such order is judg- 
ment withm the meaning of Civil P. C. 
and not Letters Patent. 

The maintainability of an appeal against 
an order of a single Judge exercising or- 
dinary original civil jurisdiction in the 
Welhi High Court is governed by the 
provisions of the Civil P, C. and not by. 
fhose of Letters Patent. AIR 1972 Delhi 
£02 (FB), Foll. (Paras 18, 19) 

The Full Bench viz. AIR 1972 Delhi 102 
gid not require reconsideration by a lar- 
ger Bench. The view adopted by the 
five-Judge Bench has the same merit of. 
reducing the number. of appeals from 
_orders of a single Judge to à Division 


“(Against Judgment of M. 5, Josbi J. 
-D/- 1-8-1978.) , 


CW/CW/B526/79/MVJ 
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Shanta v. 


-to be leit undisturbed by the 
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Besch of this Court. The expediency of © 
this result has been greatly appreciated. 
The Delhi High Court Act being an Act 
of local operation only in the .Union 
Territory of Delhi the decision of such a ` 
large Bench of the High Court is likely. 
Supreme 
Court. No other High Court would be 


“concerned in construing this Act and the 


constructions put upon it by this court 
has substantially done justice to the 
litigants. It is certainly, therefore, not 
expedien? particularly when the decision 
is also justified in law to refer the same 
question over again to a still larger 
Bench oz seven. Judges. After all, it is 
better tc have the final decision. quickly 
rather than chase the will-o’-the-wisp of 
abstract truth by going from one appeal 
to anoher, It is recognised that a final 
Court of Appeal is right only because it 
is final and not vice versa. (Para 18) 


Therefore, where in a suit for parti- 
tion of Joint Hindu Family an amend- 
ment was disallowed by a single Judge of 
the Higk Court, as not being not sought 
in good faith, an appeal against the 
order is not maintainable under S. 10 of 
the Act, (Paras 18, 19) 

(B) Constitution of India, Art. 133 — 
Certificate — Question of interpretation 
of S. 10 (1) of Delhi High Court Act.— 
Decision of F. B. already existing — 


' Certificate refused. 


A certificate is issued either when 


| there is. conflict of judicial decisions on 


the question of law sought to be raised 
before the Supreme Court by way of 
an appecl or two equally plausible views 
onthe question oflaw canbe held. There 
is no likelihood of any conflict of deci- 
sions because this is the only High Court 
which is concerned with the construd- 
tion of the Delhi High Court Act. As - 


' for holding two equally plausible views, 


such a >ossibility is remote, On the 
contrary, several decisions of this Court 
have consistently followed the Full 
Bench d2cision of five Judges. There- 
fore, the application has to be dismissed. 

(Para 20) 


Anno: AIR Comm., Const. of India 
(Qnd Edn.), Art. 133, N. 1. 
Cases Referred: ia are 


AIR 1974 SC 1719 4, 
AIR 1972 Delhi 102.: ILR (1972) 2 Delhi 
“1 (FB) 1, 3 


AIR 1972 Delhi 362 : ILR (1973) 1 Delhi 
29 es 8 
AIR 1967 SC 799 > 6 


AIR 1965 SC 1449 : (1965) 2 SCR 800 13 
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' AIR 1952 SC 369: 
AIR 1951 SC 69 


F. C. Bedi, for Appellant: D, D. 
Chawla, Sr. Advocate with Shyam 
Kishore and R. S. Khandelwal, P. L. 
Vohra with Manju Malhotra, Arun 
Kumar and S. K. Puri, for Respondents. 


V. S. DESHPANDE, C. J.: — Afier a 
five-Judge Bench in University of Delhi 
v. Hafiz Mohd. Said, ILR (1972) 2 Delhi 
1: (AIR 1972 Delhi 102 (FB)) to which one 
of us (Deshpande, J, as he then was) was 
a party, held that the maintainability 


1953 SCR 1 9 
, 9 


of an appeal against an order of a learn- . 


ed single Judge exercising ordinary ori- 
ginal civil jurisdiction in this Court is 
governed by the provisions of the Code 
of Civil Procedure and not by those of 
Letters Patent, the question is con- 
cluded for this Court. Nevertheless, 
attempts are being made from time to 
time to persuade -different Benches to 
take a different view, and if necessary, 
to refer the question to a larger Bench 
of seven Judges. It would, therefore, 
be necessary to consider the expediency 
of reference also in deciding upon the 
maintainability of this appeal. 


2. In Suit No. 117 of 1974 filed by Mrs. 
Sushila Sabharwal against Mrs. Shanta 
Sabharwal and others, for the partition 
and separate possession of the house in 


which both the parties proceeded on the. 


footing of an absence of joint Hindu 
family business the defendants had ap- 
plied for taking up the plea of „the 
existence of a joint Hindu family busi- 
ness by amending their written state- 
ment, The amendment was disalluwed 
by the learned single Judge as not being 
sought in good faith. This appeal is 
against the order disallowing the appli- 
cation for amendment. 


3. In urging that the appeal is main- 
tainable under S, 10 (1) of the Delhi 
High Court Act wherein the word "Judg- 
ment” has the same meaning as it had 
under cl. (10) of the Letters Patent ori- 
Zinally granted to the High Court of 
Lahore and which has thereafter ap- 
plied to the High ‘Court of Punjab and 
Haryana and the Delhi High Court, the 
learned counsel argues that the reason 
given in the University of Delhi case 
(ILR. 1972-2 Delhi 1 at p. 9): (AIR 1972 
Delhi 102 at p. 106). (FB) of the report 
for holding that such an appeal, as the 
present one, cannot be entertained under 
S. 10 (1) of the Act is that before the 
‘enactment of the Delhi High Court Act 
no consistent and uniform interpretation 
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A.LR, 


was placed on the word “Judgment” as 
used in the said clause by different High 
Courts. The legislature in enacting Sec- 
tion 10 (1) of the Delhi High Court Act 
could not have, therefore, intended to 
use the word “Judgment” in the wider 
sense which had been given to. it. by 
cl. (10) of the Letters Patent. 


4. The learned counsel for the appel- 
lant points out that since then the 
Supreme Court has held in Shanti 
Kumar R. Canji v. Home Insurance Co. 
of New York, AIR 1974 SC 1719, that the 
word “Judgment” in cl. (15) of the 
Letters Patent of the Bombay High 
Court corresponding to cl. (10) of the 
Letters Patent of this High Court can 
apply to an order allowing or disallow- 
ing an amendment of pleading if- such 
an order has the effect of affecting the 
rights and liabilities of a party to the 
suit, The learned counsel argues that if 
this decision had been given before the 
decision in the University of Delhi case 
this reason would not have been avail- 
able for the conclusion reached by the 
Full Bench and that the decision of the 
Full Bench could then have been dif- 
ferent. He, therefore, submits that the 
question decided by the Full Bench 
deserves. to be reconsidered by a larger 
Bench, 


5. After having given earnest consi- 
deration to the submission, we find that 
(1) the decision of the Supreme Court 
does not change the legal position exist- 
ing at the time the Full Bench decision 
was given, (2) additional reasons are 
found to support those on which the 
Full Bench decision rested, and (3) even 
otherwise referencee to a larger Bench 
would not be expedient. 


(1) The decision of the Supreme 
Court in Shanti Kumar’s case (AIR 1974 
SC 1719) does not define the meaning of 
the word “Judgment” as used.in cl, (15) 
of the Bombay and cl. (10) of the Delhi 
Letters Patent. It only reaffirms the 
proposition already established in Cen- 
tral Bank of India v. Gokal Chand, AIR 
1967 SC 799, that it is only an order 
which affects the rights and liabilities of 
parties which can be called a judgment. 
The uncertainty exists because of the 
difficulty in drawing the line between 
an order which is merely procedural 
and an order which affects any rights 
and liabilities of the parties. This has- 
been the situation from before the Full 
Bench judgment as also thereafter and 
is likely to continue even after the 
Supreme Court decision, 


1979 | 


(2) The view that the maintainability 
of an appeal against an order of a single 


Judge of this Court acting in ordinary: 


original jurisdiction is governed by the 
Code of Civil Procedure and“ not by the 


Letters Patent is supported by- additional. 


reasons which were not mentioned in 
the Full Bench decision. 


. (A) In the Public Trustee v. Rajesh- 
war Tyagi, ILR (1973) 1 Delhi 29 : (AIR 
1972 Delhi 362), a Division Bench of 
this Court to which one of us. (V. S. 
Deshpande, J, as he then was) was a 
party, pointed out the following distinc- 
tion, namely (i) when a judgment is 
delivered by a single Judge exercising 
the jurisdiction inherited from the Pun- 
jab High Court under S. 5 (1) of the 
Delhi High Court Act then.the appeal 
against it lies under cl. (10) of the 
Letters Patent; and (ii) on the other 
hand, when a single Judge delivers. a 
judgment in exercise of the ordinary 
original @ivil jurisdiction obtained by 
this Court from the Subordinate Court 
under S. 5 (2) of the Delhi High Court 
Act, then the appeal lies under 5. 10 (1) 
of the Act. This position is undisputed. 
The question that arises is whether the 
meaning of the word “Judgment” in Sec- 
tion 10 (1) of the Delhi High -Court Act 
is the same as that in a (10) of- the 
Letters Patent. : 


' (B) As pointed out in Aswini Kumar 
Ghosh v. Arabinda Bose, (1953) SCR 1: 
(AIR.1952 SC 369), by Sastri, C. J.-from 
page 6 onwards, there is a historical 
distinction between original jurisdiction 
exercised by two groups of High Courts 
in India. This corresponds to the juris- 
diction exercised by the Courts preced- 
ing these two groups of .High Courts. 
The then Supreme Courts exercised juris- 
diction in the Presidency Towns and the 
then Sudder Courts exercise jurisdiction 
in the Mofussil. When the Supreme 
Courts and Sudder Courts were abolish- 
ed on the one hand their two different 
kinds of original jurisdiction were trans- 
ferred to what may be called, Chartered 
High Courts at. Bombay, Calcutta and 
Madras, whose Letters Patent were al- 
most identical. On the other hand, the 
jurisdiction of only the Sudder Courts 
- were transferred to what may be called 
the non-Chartered High Courts by dif- 
ferent Letters Patent which were sub- 
stantially different ‘from the Letters 
Patent of the. Chartered High Courts. 
The former Supreme Courts themselves 
exercised ordinary’ civil jurisdiction in 
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the Presidency. Towns, In the Mofussil; . 

however, the principal Courts of original . 
jurisdiction were the . District Courts.. 

The Chartered High Courts succeeding 
the Supreme Courts . in the Presidency. 
Towns obtained an ordinary original civil 
jurisdictian- till then exercised py the 
Supreme Courts. This. continued till city 
Civil Courts were . established in the 
Presidency Towns taking away the lower 
pecuniary jurisdiction from the ordinary 
civil jurisdiction of these Chartered High 
Courts in the Presidency Towns, A chal- 
lenge to the validity of the Bombay City 
Civil Courts Act was. negatived by. the 
Supreme Court in the State of Bombay 
v. Narottamdas Jethabhai, AIR 1951 SC 
69. It is significant to note that the ordi- . 
nary civil jurisdiction was possessed by 
the. Supreme Courts and the Chartered 
High Courts. from the very beginning. 
Later, a part of it was transferred to the 
City Civil Courts which corresponded 
to the District Courts in the Mofussil. 


6-10, The reverse process was in opera- 
tion in the Mofussil. The Sudder Courts 
did not kave the ordinary original juris- 
diction in the Mofussil similar to the one 
enjoyed by the Supreme Courts in the 
Presidency Towns, The High Courts 
established outside the . Presidency 
Towns, therefore, inherited only the 
appellate jurisdiction of-. the Sudder — 
Courts, while the principal Courts of 
original jurisdiction continued to ‘be 
District Courts. P 


il. Following this distinction the 
Letters Fatent issued ‘to the Chartered 
High Courts and those. issued to the non- 
Charterec High Courts. contained dif- 
ferent provisions regarding the exercise 
of original civil jurisdiction by these two 
groups o2. High Courts. The Charters of 
the Bombay, Calcutta and Madras High 
Courts contain cls. (11) and (12) which 
had no corresponding provisions in the- 
Letters Patent issued.to the other High 
Courts. Clause (11) prescribed the local 
limits of the ordinary original civil juris- 
diction of the Chartered High Courts. 
Clause (12) conferred the said ordinary 
original civil jurisdiction on these. Char- 
tered High Courts, Clause (13) referred 
to the extraordinary original civil juris- 
diction o= the High Courts. Such extra- 
ordinary jurisdiction was.exercised when 
a suit was transferred from a District 
Court to the High Court. Clause (15) 
conferred. powers . of appeal on -these 
High Courts over the decision of a. Judge 
of the said High Court. -Appeals under 
cl. (15) come from two different jurisdic- 
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tions. One is the ordinary original civil 
jurisdiction which has always existed 
from the 
High Courts inherited from the then 
Supreme Courts, The other is the extra- 
ordinary ` original civil jurisdiction which 
is not really original, It is only when a 
suit is tansferred to the High ‘Court from 
Subordinate Court that it has to be tried 
as a suit by the High Court. Hence it is 
called ‘the extraordinary jurisdiction. 
It is really the jurisdiction to try a 
. transferred suits > 

12-13. The Letters Patent of the other 
High Courts 
original civil jurisdiction to these Courts 
because none was inherited by them 
from the Sudder Courts. The extraordi- 
. nary civil jurisdiction was possessed by 
these non-Chartered High Courts. sin:ply 
because every High Court had the power 
to transfer to itself a suit from a Sub- 
ordinate Court within its territorial 
jurisdiction. Under cl. (10) appeals can 
come to Division Benches of the High 
Courts from only those decisions of single 
: Judges, which were given ,in suits trans- 
ferred from Subordinate Courts. Ques- 
tion of any appeal under cl, (10) from 
the ordinary original civil jurisdiction 
does not arise at all as the non-Char- 
tered High Courts do not possess it. Its 
scope and context are, therefore, quite 
different from those of cl. (15) of the 


Letters Patent of the Chartered High. 


Courts, Nevertheless, cl. (10) of the 
Letters Patent of the ` non-Chartered 
High Courts including the High Court of 
Lahore was phrased in the same langu- 
age as cl. (15) of the Letters Patent of 
the Chartered High Courts was phrased. 


-© ` It is this deceptive similarity of langu- 
~- . age between cl. (15) of the Letters Patent 


-.of the Chartered High Court: and cl. (10) 
of the Letters Patent of the non-Char- 
tered High Courts which has given rise 
to the argument that construction of the 
word . “Judgment” in the former should 
be the. same as the construction of the 
word “Judgment” in the latter. The cor- 
rectness of this argument was not con- 
sidered by the five-Judge Full Bench. 


(©) The argument looks only to the 
similarity of the language of the provi- 
sions for appeals in the Letters Patent 
of the two groups of High Courts in 
el. (15) and cl. (10) respectively, but it 
does not take note of the fact that by far 
the largest -number of appeals under 
cl. (15) of the Letters Patent of the 
. Chartered High Courts are from the 
decisions of the single Judge of the High 
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inception of the Chartered 


-exercising extraordinary 


did not give any ordinary 
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Court exercising ordinary original civil 
jurisdiction, though a negligible number 
may be from Judges. exercising extra- 
ordinary civil jurisdiction, while the 
appeals under cl]. (10) of the Letters 
Patent of the non-Chartered High Courts 
are only from the judgments of Judges 
civil jurisdic- 
tion, namely, in respect of suits trans- 
ferred from Subordinate Courts to the 
High Courts. The question immed:ately 
arises whether the meaning of ‘“Judg- 
ment” in cl. (15) and cl. (10) of the 
Letters Patent respectively of these 
two groups of High Courts wouid still 
be the same in spite of the difference 


between the two different original ~ivil 
jurisdictions against the exercise of 
which these two kinds of appeals are 


preferred to these’ two kinds of High 
Courts. In Raja Soap Factory v. S. P. 
Shantharaj, (1965) 2 SCR 800: (AIR 
1965 SC 1449), the proposition was set- 
tled that the extraordinary original civil 
jurisdiction of the High Court was con- 
fined to the transfer of only those 
matters to the High Court in respect of 
which by special legislation the High 
Court was specifically invested - with 
jurisdiction. Unless such jurisdiction ex- 
isted the matter cannot be transferred 
from Subordinate Court to the High 
Court. The mere appellate jurisdiction of 
the High Courts over the decisions of the 
Subordinate Courts was not sufficient for 
transferring a matter from the Subordi- 
nate Courts to the High Court if the 
jurisdiction to try such a matter had not 
been independently conferred on the 
High Court. It is also well settled that | 
the transfer of a suit from a Subordi- 
nate Court to the’ High’ Court under 
S. 24 of the Code of Civil Procedure 
does not in any way change the nature 
of the. suit. The procedure governing the 
suit remains the same whether it is tried 
by a Subordinate Court or by High 
Court except in so far as the High -Court 
in exercise of its rule making power has 
made different rules, in respect of. suits 
tried by it. Rules framed by this Court 
for the trial of suits on its ` original side 
do not make any orders passed by Single 


Judges exercising original civi] juris- 
diction which. is really extraordinary 
original civil jurisdiction ‘appealable 


except under S. 104 and O. 43, Civil P. C. 


14. On the other hand, the word 
“Judgment” in cl. (15) of the Letters 
Patent of the Chartered High Courts has 
been given a meaning which would in- 
clude orders even though they are not 
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appealable. under S. 104 and O. 43, 
Civil P. C. This is mainly due -to the 
historical reasons that originally and be- 
fore setting up of the city Civil Courts 
in Presidency Towns these Chartered 
High Courts were the principal Courts 
of original jurisdiction in the Presidercy 
Towns as succeeding the former Supreme 
Courts in the Presidency Towns, On the 
other hand, the historical background 
being different and the Sudder Cou-ts 
not having enjoyed ordinary origimal 
civil jurisdiction the above reason did 
mot exist to justify the same meaning of 
the word “Judgment” being given in 
cl. (10) of the Letters Patent of the ncn- 
Chartered High Court. It wouid, there- 
fore,.appear that when a suit is trams- 
ferred from a Subordinate Court to a 
High Court for trial in its extraordinery 
original civil jurisdiction it would be 
governed by the Code of Civil Procedure 
including the order passed by single 
Judges during the.trial of those suits, 


15-17, An appeal against an order in the 
extraordinary civil jurisdiction would, 
therefore, be governed in respect of suit 


by the Civil P. C. Hence the werd 
“Judgment” in cl. (10) of the Letters 
Patent of the non-Chartered High 


Courts would not mean anything beyoad 
the decrees and the appealable orders 
which alone are appealable under the 
Civil P. C. 


(D) It is for this reason that the 
jurisdiction transferred to this High Court 
from the Subordinate Courts by the De_hi 
High Court Act would be more akin in 
its origin to the extraordinary original 
civil jurisdiction rather than the ordinary 
original civil jurisdiction. This is an im- 
portant consideration why the appeal 
would be continued to be governed əy 
the Code of Civil Procedure in the suits 
transferred from the Subordinate Courts 
.to the High Court as also in the suits 
_which are instituted in this High Court 

only because the pecuniary jurisdiction 
to some extent has been transferred 
from the Subordinate Courts to this 
Court. There is no difference in prinzi- 
ple in a suit being transferred from a 


Subordinate Court to the High Court and ` 


in a suit being instituted in the Hizh 
Court instead of the Subordinate Court 
because the higher pecuniary jurisd:c- 
tion of the Subordinate Courts is itself 
transferred to the High Court. Bcth 
these cases differ essentially from the 
ordinary original civil jurisdiction of the 
Chartered High Courts, For, 
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‘was exasperatingly delayed, 


while a . 
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Chartered High Court was a principal 
Court with original civil jurisdiction in 
a Presidency Town the non-Chartered © 
High Court was not so in the Mofussil. 


(3). If at all any arguments can be 
mustered in support of two different 
meanings to be given to the word “Judg- 
ment” in S. 10 (1) of the Delhi High 
Court Act, it is that meaning which 
Should be accepted -which would 
lead to substantial justice. In these 
days wh2n number of cases pending in 
High Courts as well as Subordinate 
Courts have created a crisis and the 
legislature, the Government and the 
Court are concerned as to how to expe- 
dite the disposal of cases, a view which 
leads to the. reduction in the number .of 
appeals would be preferable to the view . 
which leads to an increase in their num- 
ber, In India we havea’ sophisticated legal 
system. But, the time has come when the - 
number of appeals available under our 
procedure may be reduced with a view 
to terminate litigation finally sooner 
than later. Recently, the Supreme Court 
had to consider the question whether it 
would be constitutional if a criminal case 
were to be tried in the first instance by 


the High Court itself with an appeal on. 


facts and law to the -Supreme Court 
rather than being tried first by the 
Magistrate or by the Sessions Judge and 
then beirg subjected to appeals at various 
stages. Tne principal change in the pro- 
cedure was the reduction in the number . 
of appeais. The proposed: change was 
upheld by the Supreme Court as being 
constitutional. 


18. The Full Bench of five Judges in 
the University of Delhi case has pointed 
out how undesirable it would be to treat 
orders passed by single Judges of the 
High Court as being appealable under 
S. 10 (1) of the Delhi High Court Act, even 
though tney would not have been ap- 
pealable under the Code of Civil Fioce- 
dure. Experience has shown us that trial 
of suits by single Judges of this Court 
thwarted 
and stultified by appeals being preterred 
against them to Division Benches at each 
stage. Tke scope of such appeals being 
larger than the scope of revision under 
S. 115 of the Civil P. C. against orders 
of Subordinate Courts the evil became 
worse than the evil effect of too many 
revisions being filed against orders of the 
Subordinate Courts. On the recommen- 
dation of the Law Commission S. 115 of 
the Civil P. C. has been amended to 
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. reduce the number of revisions that can _ 


be filed under it. The view adopied by 
the five-Judge Bench has the same merit 
of reducing the number of appeals from 
orders of a single Judge to a Division 
Bench of this Court, The expediency of 
this result has been greatly appreciated. 
by all concerned. The Delhi High Court 
Act being an Act of local operation only 
in the Union Territory of Delhi the 
decision of such a large Bench of this 
Court is likely to be left undisturbed by 
the Supreme. Court. No other High 
Court would be concerned in construing 
this Act and the constructions put upon 
it by this Court has substantially done 
justice to the litigants. It is certainly, 
therefore, not. expedient particularly 
when the decision is also justified in law 
to refer the same question over again to 
a still larger Bench of seven Judges. 
After all, it is better to have the final 
decision quickly rather than chase the 
will-o’-the-wisp of abstract truth by 
going from one appeal to another. It is 
recognised that a final Court of appeal 
is right only because i is final and not 
vice versa. 


19. For all these reasons we hold that 
. ithe appeal is not maintainable and ‘is 
dismissed with no order as to costs, 


20. An oral application for 'a certifi- 
cate of fitness under Art, 133° of -the 
Constitution for appeal to the Supreme 
Court was made by Mr. F.C. Bedi, learn- 
ed counsel for the appellant. Such a 
_feertificate is ssued either when there is 
conflict of judicial decisions on the ques- 
tion of law sought to be raised before 
the Supreme Court by way of an appeal! 
lor two equally plausible views 
question of law can be held. There is 
no likelihood of any conflict of decisions 
because this is the only High Court 
which is concerned with the construction 
of the Delhi High Court Act. As for hold- 
ing two equally plausible views, such a 
possibility is remote. On the contrary, 
several decisions of this Court have con- 
sistently followed the Full Bench deci- 
sion of five Judges. The oral application 
is, therefore, dismissed. 


Order accordingly. 


on the. 
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M/s. Bhai Mehar Singh Kishan Singh, 
Fruit Merchants, Subzi Mandi, Delhi-7, 
Petitioner v. Union of India and others, 
Respondents. 

Civil Revn. No. 648 of 1975, D/- 23-1- 
1979.* 

Railways Act (9 of 1890), S. 73 — Dam- 
age to goods entrusted to. ‘Railway, in 
transit — Consignee if can sue for com- 
pensation, 

In case of loss or damage to the goods 
entrusted to the Railways tke person 
who suffers the loss, will have a cause 
of action to sue. Therefore, the general 
rule is that the owner of the goods is the 
proper person to sue for damages, Ordi- 
narily it is the consignor who can sue 
because the contract of carriage is be- 
tween the consignor and the carrier. 
Hence where the person suing is neither 
the consignor nor the owner of the goods 
but is a consignee, he will, in order to 
establish his claim to compensation, have 
to show that he had interest in the goods 
in virtue of purchase or pledge or other- 
wise or some special agreement or that 
the consignor had despatched the goods 
the consignor nor the owner of the goods, 
as his agent. The right to receive the 
goods must be coupled with an interest 
in the goods so as to entitle the consignee 
to claim compensation. In the case of 
sale, it would be determined on the 
principles laid down in the Sale of Goods 
Act,. whether the property in the goods 
had passed to the consignee during their 
transit. Therefore, it is not possible ta 
lay down as a rule. that the consignor or 
the consignee can or cannot sue, becaus¢ 
the right of the plaintiff to sue for com- 
pensation will ultimately depend upon 
the pleading and evidence of the parties, 
AIR 1966 SC 395 and. AIR 1964 Cal 290, 
Rel. on, 


Where the Gonse filed the suit for 
compensation and stated in his replica- 
tion that he was a consignee for consis 
deration and being a commission agent 
had interest in the goods despatched 
and explained this in his statement and 
the consignor-owner did not challenge 
the title of the consignee, the consignee 
must be. deemed entitled to sue for com- 
pensation for ee to goods in transit, 

(Para 4) 


®(Against order of P, K. Jain, Addl. J i 
Small Cause Court, cs D/- 29-L-~ 
1975). 
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Anno: - AIR. Manual (8rd Edn. ); Rail- 
ways Act, S. 73, N. 17... 
Cases Referred: Chronological 


AIR 1976 Delhi 236 

AIR 1976 Delhi 335 

ILR (1976) 2 Delhi 508 

AIR 1966 SC 395 1, 

AIR 1964 Cal 290 

1941 AC 108: (1941) 1 All ER 35, Luxor 
(Eastbourne) Ltd. v. Cooper 3 


M. L. Bhargava, for Petitioner; 
Mac, for Respondent No. 1. 


ORDER: — This revision is against tne 
order of the Addl. Judge, Small Catse 
Court, Delhi, of January 29, 1975. 
petitioner had filed a suit against the 
Union of India, defendant No. 1, on the 
allegations that 17 consignments of 
Mosammies were. despatched to him oy 
M/s. Angoor Mohammed Yunus & Sons, 
defendant No. 2, from Madras by Rail- 
way. The consignments upon delivery 
were found short and damaged too. Ae 
filed a claim for Rs. 671.00, but the Reil- 
ways conceded liability only to the ex- 
tent of Rs. 128/-. He refused to accept 
such a smaller amount and in the suit, 
prayed for a decree of the aforesaid 
amount of Rs. 671.00. Issues were fran- 
ed and evidence recorded. The learn- 
ed Judge dismissed the suit by deciding 
issue No. 2 that the plaintiff being fhe 
consignee had no locus standi to sue. He 
relied upon a judgment of the Supreme 
Court reported in Union of India v. W2st 
Punjab Factories, AIR 1966 SC 395. 


2. Kishan Singh, P. W. 2, had depos- 
ed that his business was to advance the 
price to the consignor, receive and sell 
the goods and after deducting the com- 
mission and the advance payment: mede 
by him, to send the balance to the con- 
signor. This showed clearly that the 
plaintiff was a commission agent. The 
learned Judge rejected this evidence on 
the ground that this was not a case 
pleaded in the plaint and further that 
the plaintiff had failed to lead evidemce 
that he in fact advanced money to the 
consignor. He, therefore, was unable to 
hold that. the plaintiff acquired any inte- 
rest in the goods. Though the owner 
consignor of the goods had also been im- 
pleaded and had not repudiated he 
claim of the plaintiff, the learned Judge 
felt that no decree could be passed un- 
less defendant No. 2 was transposed as 
plaintiff No. 2, and no transposition was 
possible without a notice under S, 80, 
C. P. C. The notice already served by 
the plaintiff could not fulfil the require- 
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because there would 
identity of the 


ment of zhe law, 
then be lack of ‘total 
parties. 

3. Having considered the matter, I arm 
ofthe view that the learned Judge fell into 
error both in respect of law and fact. In. 
a decision of this Court dated Nov, 14, 
1975, and- reported in Union of India v. 
B. Prahlad and Co., AIR 1976 Delhi 236, 
Avadh Behari, J., had, after careful con- 
sideration of the 
Court decision and several other cases, 
laid down that a consignee can. if he is 
a commission agent, institute a suit for 
compensation against the’ Railways if he | 
is able tc show that the goods represent- 
ed by the Railway receipt had been 
transferred to him or sufficient interest - 
therein kad been created in his favour. 
That is, if I may say so, because, to bor- 
row Viscount Simon, L. C., in Luxor 
(Eastboume) Ltd. v., Cooper, (1941) AC 108 


contracts with commission agents do not ` 


follow a single pattern and the primary 
necessity in each instance is to ascertain 
with precision what are the xpress) 
terms of the particular contract under, 
discussion, There is, however, a contrary 
decision of this court delivered by Anand, 
J., on April 8, 1976, and reporced in 
Union of India v. J ashan Mal & ©., AIR 
1976 Delhi 335. The learned jucge ap- 
pears to have taken a view that a com- 
mission agent had no right or property 
in the gcods. which may justify an action 
for damages against the Railways, be- . 
cause what he has is a bare righi to re- .. 
ceive the goods and sell them on behalf — 
of the principal. Misra. J., in Union of 
India v. Gopal Dass Ramesh Chand. ILR 
(1976) 2 Delhi 508, noticed both the deci- 
sions and observed that there is no real 
conflict between the two decisions as 
the question in each case was answered 
on the facts and circumstances disclosed. 


. He held that a commission ageni is not 


by natur2 an employee or agent and it is 
consistent with its position to deal with 
the goods as principal to princival and 
acquire the property in the goods as weli 
as realise the commission. 


4. After reflection I find it easy to 
state that in case of loss or damage to 
the goods, the person who sufi2rs the 
loss, will have a cause of action to sue. 
Therefore, the general rule is tnaat the 
owner of the goods is the proper person to 
sue for damages: vide Halsbury’s Laws of 
England Halsham’s edition 4th. Vol. 5. 
para 452. This proposition is stpported 
by S., 74 of the Indian Railways Azt, 1890, 
relating to owner’s risk rate, Ss. 76 and 
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owner to prove the damage in case of 
delay or detention or in case of carriage 
over foreign railways and S. 77 (4) speak- 
ing of owner’s liability to demurrage and 


wharfage, and one might as well remem- . 


ber that the liability of the Railways 
under the contract of carriage has been 
for over a century and a quarter govern- 
ed by statutes beginning with Act 13 
ef 1854 and a host of rules and forms 
prevalent at the relevant time. Broadly 
such liability began as that of an insurer 
then it was equated with a bailee, and 
under the law as it now stands, it is akin 
to a common carrier with an exception 
‘that it is that of a bailee for seven days 
after the termination of transit, It is 
a matter of evidence as to who is the 
owner of the goods when they are in 
transit. ` 


In Union of India v. West Punjab Fac- 
tories (AIR 1966 SC 395) (supra), it was 
contended before the Supreme Court the 
consignee and not the consignor had the 
right to sue, 

arily it is the consignor who can sue 
because the contract of carriage is be- 
ween the consignor and the carrier, I, 
therefore, think that where the person 
suing is neither consignor nor the owner 
of the goods, and say is a consignee, he 
will in order to establish his claim to com- 
pensation, have to show that he had in- 









terest . in the goods in virtue of 
purchase. . or pledge or otherwise 
or some special agreement or that 


the consignor -had despatched the goods 
as his agent. The right to receive the 
goods must be coupled with an in- 
terest so as to entitle the consignee to 
claim compensation. In the case of »ale, 
it would be determined on the princi- 


transit. As stated in the Commis- 
sioners for the Port of Calcutta v. General 
Trading Corporation Ltd., ATR 1964 Cal 
_ 290 the consignee is presumed to be the 
owner of the goods though such a 
presumption is rebuttable, because he 
kolds the railway receipt, which is a do- 
eument of title under the Sale of Goods 
Act. 

It, therefore, appears that beyond say- 
ing that the person who is during tran- 
sit the owner of the goods is entitled to 
sue for loss or damage to- the goods in 


transit, it is not possible to lay down as © 


a rule that the. consignor or the consig- 


` nee can or cannot sue, because the right 
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to the consignee during their ` 
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of the plaintiff to sue for compensation 
will ultimately depend upon the plead- 
ings and evidence of the parties. The 
concern of . the Railway arises because 
they have to- find the person to whom 
they should pay compensation in the 
event of goods being lost or damaged so 
as to completely discharge the liability 
and not to be liable twice over. In this 
case, the consignor owner does not chal- 
lenge the title of the Plaintiff and if the 
Railways made payment to the Plaintiff, 
they will have completely satisfied the 
claim without being liable to the owner 
consignor. There is no need for any 
transposition of the parties. As a mat- 
ter of- fact, until they filed the written 
statement, the Railways did not dispute 
the consignee’s right to damages. In his 
replication, the plaintiff had stated that 
he was a consignee for consideration and 
being a commission agent had interest 
in the goods. He explained this in his 
statement. There is no variance be- 
tween pleading and proof. He had a 
right to sue, 


5. I, therefore, accept this revision 
petition, set aside the impugned judg- 
ment, decide issue No. 2, in favour of 
the plaintiff-petitioner, and direct the 
learned trial judge to proceed to decide 
the remaining issues in the suit. The costs 
of this revision shall be costs in the suit. 

Revision allowed. 
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First Appeals Nos. 7 and 42 of 1966, 
D/- 28-9-1978.* 

Civil P. C. (5 of 1908), O. 30, R. 1 — 
Suit by partner for rendition of accounts 
on basis of power of attorney executed 
by him in respect of certain property — 
Plaintiff pleading sole ownership of pro- 
perty but stating in evidence that pro- 
perty belonged to partnership — Suit as 
framed is not maintainable. (Contract 
Act (1872), S. 45). 


Where a sum of money is due to a 
partnership firm, such a sum can be re- 
covered either in a suit brought by all 
the partners of the firm or in a suit filed 
in accordance with O. 30, R. 1 in the 


*(From order of A, N. Aggarwal, ist 
Class, Sub-J., D/- 4-10-1966). 
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name of the firm. Suit by. one ` partmer - 


alone in his name is not maintainakle, 
AIR 1951 Nag 448 Rel. on. © (Para 15) 

Where a partner filed a suit-in his own 
name -for rendition of accounts on besis 
of power of attorney executed in favcur 
of defendants in respect of certain po- 
perty, by pleading sole ownership end 


purchase of the property by his own 
money but stated in evidence that fhe 


` property belonged to the partnership 
firm and was purchased by the morey 
provided by the firm, the suit was liable 
to be dismissed as the plaintiff failed to 
prove the case as pleaded and also on the 
ground ~ the suit was not brought in the 
name of the firm or in the name of all 
the partners of the firm. In such a case, 
the plaintiff-partner could not assert 
` right to claim performance of contract 
by invoking S. 45 of Contract Act. The 
plaintiff (partner) being no more than 
‘an agent of the firm, he could not per- 
sonally enforce the right to claim c- 
counts without pleading and proving a 
. contract to that effect in respect of a pro- 
_perty belonging to the partnership. AIR 
1958 Punj 260 Rel, on. (Paras, 14, 17, 18) 
Further, in the absence of any plead- 
ing that he was an agent of the firm, the 
suit could not be said to be maintainakle 
on the ground that the agent could fle 
it on the basis of his own interest in tne 
contract, ILR (1972) 2 Delhi 355, Foll. 
(Para f9) 
- Anno: AIR Comm., C. P.C. (9th Edr}, 
. ©. 30, R. 1, N. 11A; AIR Manual (3-d 
Edn.), Contract Act, S. 45, N. 5. 


Cases Referred: Chronological Paras 
ILR (1972) 2 Delhi 355 19 
AIR 1966 SC 1861 i 18 
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PRAKASH NARAIN, J. :—Holkar Mel. 
respondent No. 1 in the two appeals bs- 
fore us, filed a suit against Bhani Ran 
Gupta (appellant in R.F.A. No. 42 of 196€), 
Tara Chand (appellant in R. F. A. No. 7 
of 1966) and Kirpa Ram for rendition ef 
accounts pertaining to a portion of pro- 
perty known as ‘Medgunj’ on Bahadur- 
garh Road, Sadar Bazar, Delhi. Tara 
Chand is the natural son of Holkar Mal 
but had been adopted by Harbilas, a 
brother of Holkar Mal. By a sale-deei 
dated December 15, 1955 registered. o2 
December 16, 1955, executed by one Haczi 
Abdul Gani (Exhibit D. 1), fwo-thirds 
of the property known as Medgunj wes 
. shown as. sold to Holkar Mal and Tara 
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Chand and one-third to Bhai Ram 
Gupta, Kirpa Ram and others, The con- 
sideration for the sale was Rs, 2.50,000/- 
out of which Rs, 2,35,000/- was paid by 
Bhani Ram Gupta on behalf of the pur- 
chasers in the presence of the Sub-Re- 
gistrar on December 16, 1955 at the 
time of the registration of the sale-deed. 
A partition was effected by. a Scare 
deed of partition dated. September 8, 
1956 between Holkar Mal and Tara 
Chand on the ona hand: and Bhani Rem 
Gupta and others on the other of their 
respective two-thirds and one-third 
shares. Holkar Mal says in his plaint- 
that on July 20, 1957 he and Tara Chand 
executed a power of attorney in favour 
of Bhani Ram Gupta and his brother, 
Kirpa Rem, to manage their property. 
This power of attorney is stated =o have 
been cancelled some time. in 1961. Some 
portions of the property were sald by 
the respective ostensible owners to other 


parties. Holkar Mal- had filed a suit - 


against Tara Chand and ‘others ckalleng- 
ing the partition above referred to but 
this suit was dismissed on May 30, 1964 
on the ground that it was not maintain- 
able in the form in which it was filed, 
being ` a mere suit for declaration. A 
first appeal filed against the. said judg- 
ment and decree by Holkar Mal was dis- 
missed by this Court on July 27, 1975. 
Holkar Mal then filed the suit cut of 
which the present appeals arise contend- 
ing that he was the sole -owner of 


two-thirds portion of the property . 
known as- Medgunj, Tara. Chand 


being merely a benamidar. As such 
Bhani Ram and Kirpa Ram were liable 
to render accounts to him of realisa- 
tions made by them of the fents of the ` 
property being managed by them by vir- _ 
tue of the power of attorney dated July 

20, 1957 and any account rendered by . 
them to Tara Chand was of no aveil. In 
this suit Holkar Mal contended taat he 
with his money bought two-thirds share 
of the property known as Medgunj while 
Bhani Ram and Kirpa Ram along with 
their brothers bought one-third of the 
property. Tara Chand was mentioned as 
one of the co-purchasers along with Hol- 
kar Mal merely as a benamidar. bacause ` 
he was the real son of Holkar Mal. 
Bhani Ram and Kirpa Ram were appoint- 
ed as attcrneys by Holkar Mal for rea- 
lisation. of rents and performing other 


Various acts of management and were 
liable to render account to him, Bhani 
Ram and Kirpa Ram had been realising 
rent of the property of Holkar Mel but 


162 Delhi [Prs. 1-7] 


in collusion with Tara Chand were con- 
tending that they have rendered ac- 
count to him which they were not au- 
thorised to do. Therefore, they should 
be directed to render accounts to him and 
after the accounts have been rendered a 
decree for amounts realised by them on 
behalf of Holkar Mal be passed in fav- 
our of the latter, 


2. Bhani Ram and Kirpa Ram filed a 
joint written statement while Tara 
Chand filed a separate one, According 
to Bhani Ram and Kirpa Ram they alone 
were not appointed attorneys on July 20, 
1957 but two other persons, Phool 
Chand and Bindraban, were also appoint- 
ed attorneys and so, on account of non- 
joinder of necessary parties the suit 
was liable to be dismissed, They further 
pleaded that they had rendered full ac- 
counts to Tara Chand, the co-owner with 
Holkar Mal, who is the real son of Hol- 
kar Mal and, therefore, the suit was nut 
maintainable. According to these defen- 
dants Holkar Mal and Tara Chand were 
co-owners of two-thirds share. They 
pleaded that they had remitted all 
amounts recovered by them to Holkar 
Mal and Tara Chand. It was also con- 
tended that Tara Chand who was in 
Delhi when asked by these two defen- 
dants why Holkar Mal had served a 
notice on them to render account dis- 
claimed all knowledge about such notice 
and again went through the accounts 
with them. On scrutiny of the accounts 
it was found that Rs. 4100/- was due to 
Bhani Ram and Kirpa Ram. As this 
amount was claimed from Holkar Mal, 
he, by way of counter-blast, has filed 
. the present suit. The contention that 
Tara Chand was a benamidar of Holkar 
Mal was denied. 


3. Tara Chand, defendant No. 3 in 
the suit, by his separate written. state- 
ment supported the written statement 
jointly filed by defendants 2 and 3, 
namely, Bhani Ram Gupta and Kirpa 
Ram. He asserted that he was not a be- 
namidar of Holkar Mal and that to Hol- 
kar Mal’s knowledge two-thirds of the 
property had been purchased by him and 
Tara Chand as equal owners with the 
money of Holkar Mal and Tara Chand. 
Instances of sales by Holkar Mal and 
Tara Chand after partition between the 
owners of two-thirds and one-third 
shares of property as well as instances 
of mortgage were mentioned in the 
written statement. It was further plead- 
ed that in several suits filed by Holkar 
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Mal this aspect had been admitted by 


4, Holkar Mal filed replications in 
which he reiterated his earlier position 
and traversed the contentions of Bhani 
Ram Gupa, Kirpa Ram and Tara Chand, 

5. The case of Holkar Mal, therefore, 
as pleaded by him, was that he with his 
own moneys bought two-thirds share of 
the property and Tara Chand’s name 
was mentioned as co-purchaser with him 
only in the capacity of benamidar. At 
no stage did Holkar Mal plead that the 
property was purchased by him in any 
other capacity with any moneys other 
than his own. According to him Bhani 
Ram Gupta and Kirpa Ram were bound 
to account to him for all the rents etc. 
that they had collected and expenses that 
they may have incurred in the manage- 
ment of his property. The case of the 
defendants, the present appellants, was 
that Tara Chand was not a benamidar, 
but a co-owner in equal share with Hol- 
kar Mal and accounts had been render- 
ed to Tara Chand. i 


6. After the preliminary issue re= 
garding the necessity to implead Phool 
Chand and Bindraban had been decid- 
ed, the trial Court framed the following 
issues :~- . 

“1 Whether the defendants Nos, 1 and 
2 have rendered accounts of the rents 
realised as alleged? — its effect, 

1-A. What is the effect of defendant 
No. 3’s admission of account having been 
rendered to him? 

2. Whether Tara Chand, defendant 
No. 3 was a Benamidar, as alleged? 

“3. If issue No. 2 is not proved, whe- - 
ther Tara Chand had authority to give 
a valid discharge on behalf of the plain- 
tiff? -> 
4. Whether defendant No. 2 has dealt 
with the property? 

5. Relief.” 

On an application under Order 14, 
Rule 5 C.P.C. some more issues were 
framed. The previous issue No. 5 was 
numbered as Issue No. 8 and three ad- 
ditional issues which were framed as 
Issues 5, 6 and 7 were as under :- 

“5 Whether the suit is not main- 
tainable in the present form? 


6. Whether the suit is not properly 
valued for court fees and jurisdiction? 

7. Whether the plaintiff is estopped 
from filing the present suit as against 
defendant No. 3, as alleged in para 14 
of the written statement?” 

7. The parties went to trial on the 
above issues. At the trial Holkor Mal, 
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the plaintiff, led. evidence which was 
completely contrary to. the case set up 
by him in the plaint. Bindraban was 
examined by Holkar Mal. as his first wit- 
ness. He deposed that he was a shere- 
holder in the firm, M/s. Sita Ram Bindra 
Ban & Brothers of Delhi, Akola ~and 
Khamgaon as also other firms, He was 
present in Delhi at the time when the 
property in question was purchased and 
had indeed come to Delhi for that pur- 
pose. According to him M/s. Sita Fam 


Bindra Ban, a partnership firm, purckas- , 


ed two-thirds share of the Medgunj pro- 
perty in the name of Holkar Mal, 
Counsel for the defendants/appellents 
objected to this evidence being led as it 
was contrary to. the- pleadings. Without 
deciding the objection the evidence was 
recorded by the trial Court. This wit- 
ness went on to say that the considera- 
tion in respect of two-thirds share of the 
property was paid by M/s. Sita Ram 
Bindra Ban & Brothers of Khamgeon, 
The payment was made at Delhi by the 
branch of the partnership firm. Accont 
books were produced and relevant 
tries regarding the purchase of the pro- 
perty were proved as Exhibits P. 1 to 
P. 5. He also deposed that out of this 
property three shops were sold for a 
consideration of Rs, 44,000/- which was 
credited to the books of the firm. Absut 
Tara Chand he deposed that he had not 
paid any amount for the purchase of 
the property. The witness asserced 
that the property belonged to the firm, 
M/s. Sita Ram Bindra Ban, of which 
there were five partners, namely, Hol- 
kar Mal, Sita Ram, Jugal Kishore, Bindra 


-. Ban and Mussadi Lal. According to -he 


witness personal accounts of the varieus 
partners were maintained in the boeks 
of the partnership and no debt, was 
made to Holkar Mal’s account regarding 
the purchase of the property. 


8. Rattan Lal appeared as Holkar 
Mal’s second witness. He was a partner 
in M/s. Amar Chand Rattan Lal and 
knew the firm M/s. Sita Ram Bincra 
Ban, According to him his firm had re- 
ceived a telegraphic transfer from Akela 
branch of M/s. Sita Ram Bindra Ban, 
which was paid to Holkar Mal, for regis- 
tration of the property at Medgunj, 


9. Sunder Lal appeared as Holkar 
Mal’s fourth witness. He is the Muneem 
of M/s. Sita Ram Bindra Ban. He de- 
posed what the first witness Bindra Ben, 
had said.. He also proved the entries 
in the account books, 
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10. Holkar Mal himself appeared as 
his fifth witness. He deposed in his ex- 
amination-in-chief that the property in 
question was purchased by him and Tara 


‘Chand for the five partners of the firm, 


M/s, Sita Ram Bindra Ban and Brothers. 
He also admitted that the firm had a 
branch at Delhi and the money for the 
purchase of property was paid by that 
branch. Indeed, he asserted: ‘“Bhani 
Ram, defendant, and Kirpa Ram, de- 
fendant, knew that the property is of 
our firm”, Regarding Tara Chand he 
Claimed that he knew from the begin- 
ning that he was merely a benami owner. 


11. We need not refer to any other 
evidence. 


12. The trial Court while. deciding 
Issue No, 2 came to the conclusion that 
the property was purchased by the firm, 
M/s. Sita Ram Bindra Ban and Brothers 
of Khamgaon through its Delhi Brench 
and Holkar Mal with the money belong- 
ing to the firm and so, the property be- 
longed to the firm and Tara Chand was 
merely a benamidar. It is not necessary 
to comment on any other finding in the 
view that we have taken in this case. 


13. The suit filed by Holkar Mal was 
for rendition of accounts to him to the 
exclusion of Tara Chand as he claimed 
to be the exclusive owner of the pro- 
perty. The evidence led by him shows 
and indeed it is admitted by him, that 
the propery belonged to a partnership 
firm. In our opinion, the suit as filed 
was, therefore, not competent. Apart 
from the fact that evidence-contrary to 
the pleadings could not be led or taken, 
in our opinion, the very basis of the 
Suit stands contradicted.’. In fact it is 
contradicted by Holkar Mal himself. If 
the property belonged to the partner- 
ship then Bhani Ram -Gupta and Kirpa 
Ram were liable to render account to 
partnership or to a nominee of the part- 
nership, at least that is how the claim 
should have been made. Holkar Mal 
could not himself claim accounts nor 
could he be allowed to blow hot and 
cold. 


14. Order 30, Rule 1, Civil P. C. ger- 
mits that any two or more persons 
claiming to be partners and carrying on 


‘ business may sue in the name of the firm 


of which such persons were partners at 
the time of the accruing of the cause of 
action. Alternatively, all the partners 
have to bring the suit as plaintiffs. Hol- 
kar Mal pleaded sole ownership and pur- 
chase by his own money but stated in the 
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- witness box that the property belonged 
to the firm and was purchased by the 
money provided by the firm, His suit 
was thus liable to be dismissed for two 
reasons, First, that he had failed to 
prove the case, as pleaded, Secondly, it 
transpired in evidence that not he but 
the «partnership firm was the owner of 
the property, Rendering of account by 
Bhani Ram Gupta and Kirpa Ram to Hol- 
kar Mal would not have absolved them 
qua the other partners if the property 
belonged to the partnership firm, Holkar 
Mal could not be allowed to put the de= 
fendants in that position. 


15. As was held in Chhotelal Ratan- 
fal v. Rajmal Milapchand, AIR 1951 
Nag 448 where a sum of money is due 
to a partnership firm, such a sum can be 
recovered either in a suit brought by all 
the partners of the firm or in a suit filed 
in accordance with O. 30,-R, 1, C, P. C. 
in the name of the firm. Suit by one 
partner alone in his name was not main- 
tainable, So, the suit as brought was not 
maintainable on Holkar Mal’s own testi- 
mony. 

16. It was urged on behalf of the res- 
pondents that what was sought to be en- 
forced was the contract of agency bes 
tween Holkar Mal and Tara Chand on 
the one hand and Bhani Ram Gupta and 
Kirpa Ram on the other and, therefore, 
the suit was competent. Reliance was 
placed on the decision of an Additional 
Judicial Commissioner rendered in Rajju~ 
puri Gosai v. Dewa and reported as AIR 
1933 Nag 221 (1). In our opinion, this 
judgment cannot be held to be good law 
in view of the Division Bench judgment 
of the Nagpur High Court in the case of 
Chhotelal Ratanlal, referred to earlier. 


17. Section 45 of the Indian Contract 
Act reads as under :— 


“45. When a person has made a pro- 
mise to two or more persons jointly, 
then, unless a contrary intention appears 
from the contract, the right to claim 
performance rests, as between him and 
them, with them during their joint lives, 
and, after the death of any of them, with 
the representative of such deceased per- 
son jointly with the survivor or survi- 
vors, and, after the death of the last 


survivor, With the representatives of all . 


jointly.” 


Relying on the above section it has been 
urged on behalf of the respondents thal 
the right to claim performance of a con- 
tract rests, as between them, in the par- 
ties to the contract and so, the suit was 
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competent. The submission looks attrac- 
tive but there is q fallacy. The power of 
attorney may have been executed by 
Holkar Mal and Tara Chand in favour of 
Kirpa Ram and Bhani Ram but the rents 
realised. were payable to the owners and 
not to the executant of the power of 
attorney, In such a situation the Bench > 
decision of the Punjab High Court in 
M/s. Bholabhai Bhogilal v. Rattan Chand, 
AIR 1958 Punj 260 becomes relevant, It 
was held that O., 30 is introduced in the 
Code of Civil Procedure as an exception 
to the provisions of S. 45 of the Con- 
tract Act. The correct way of bringing a 
suit was to bring it in the name of the 
firm as a plaintiff or in the name of alll. 
the partners of the firm, This being the 
state of law and in view of S, 230 and 
S, 232 of the Contract Act Holkar Mal 
on his own showing was nothing more 
than an agent of the partnership firm 
and so, unless he had proved and plead-j. 
ed a contract to that effect, he could 
not personally enforce the right to claim 
accounts in respect of a property which 
belonged to the partnership. Indeed, on 
his own showing when he purchased the 
property in his name and in the name of. 
Tara Chand or gave a power of attorney 
to Bhani Ram and Kirpa Ram he made 
that contract knowing that he was acting 
as an agent of the partnership firm. The 
account books made this position quite 
clear. In his statement Holkar Mal dis~ 
closed his principal and so, he could not 
be allowed to proceed with the suit as 
brought by him. i 


18. Looking at if in another way, 
Holkar Mal had to be pinned. down te 
his pleadings and he could not lead evi- 
dence contrary to the case pleaded, Such 
evidence could not be looked into (See 
Bhagat Singh v. Jaswant Singh, AIR 
1966 SC 1861). Therefore, both on ac- 
count of the evidence being contrary to 
the pleadings and in fact destructive 
of the same and that the property be- 
longed to the partnership, the suit had 
to be held to be not maintainable and 
could not be decreed, | 


19. Relying on Firm MHardayal Mal 
Mohri Lal v. Firm Kishan Gopal Jhanf 
& Sons, ATR 1938 Lah 673, it was next 
contended that where. an agent enters 
into a contract as such, if he has an 
interest in the contract, he may sue in 
his own name, the agent being in such 
a case virtually a principal to the exs 
tent of his interest in the contrach 
Therefore, the suit for account againsil 
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- Bhani Ram Gupta and Kirpa Ram by 
Holkar Mal, one of the . partners was 
maintainable, There is no force in this 
submission, At no time (sic) either in Lis 
plaint as well as replications Holkar Mal 
has asserted that he was.the sole own=t 
of the property having purchased it with 
his own money. At no time did he say in 
the plaint or the replications that he was 
an agent of the partnership firm. Indeed, 
the agency of the partnership firm was 
not even asserted in evidence, Thers- 
fore, we have no hesitation in repelling 
this contention. It was not Holkar..Mal’s 
ease that he was benamidar of the firm, 
nor was it his case that he was an agent 
of the partnership firm, Indeed, though 
contrary to his pleadings Holkar Mal 
stated in the witness-box that In pur~ 
_|chasing the property he acted as an 
agent of the firm of which he was a part~ 
ner and purchased the property for tae 
firm yet he did not say that in giving 
the power of attorney he was acting as 
an agent of the firm. So, even this point 
has no force. We are fortified in coming 
to this conclusion on the basis of tne 
rule enunciated by a Bench of this Court 
in Dwarka Dass Nayar v. Dwarka Dess 
Sehgal, ILR (1972) 2 Delhi 355. 


20. In the view that we have taken, 
it is not necessary to discuss any other 
fssue, 


21. Accordingly, we accept the ap- 
peals and dismiss Holkar Mal’s suit with 


costs throughout, 
Appeals allowed, 
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B. M. Advani, Petitioner v. Union of 
India, Respondent, 


I, A. No. 4031 and Suit No. 782-A of 
1977, D/- 15-2-1979. 


_ Arbitration Act (10 of 1940) Ss. 16, 17 
m- Award remitted for reconsideration of 
a single issue decided by arbitrator —~ 
Decision on the issue reversed “after re- 
mission — Award remaining unchanged 
. vis-a-vis, other issues — Amalgamation 
of two awards — Procedure, 


Where part of the award was remit- 
fed back for re-consideration of a single 
issue decided by the arbitrator, who re- 
versed the decision on that issue after 
remission and made a second award in 
respect thereof without affecting the ce« 
RAE cS ROR eS A IOUS OUCH RETRO OR 
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cision on other issues in the first award 
the Court pronounced judgment in ac- 
cordance with both the awards, The 
composite judgment consisted of the first 
award minus its decision on issue No. 2 
which was remitted back for reconside~ 
ration and of the second award dealing 
with issue No, 2 only. The decree was 
drawn accordingly, AIR 1963 Cal, 583 
Ref.. (Paras 8, 10, 11) 
Anno: AIR Manual (8rd Edn), Arbi- 

tration Act S. 17. N. 12. 
Cases (Referred: Chronplogical Paras 
AIR 1963 Cal 583 8 
(1855) 24 LJ QB 310, Bearcy v, Kemp. 
9 


(1851) 20 LJ QB 236, Johnson v. Latham 

9 

J, K. Hiranandani, for Petitioner; Dal- 
fit Singh, for Respondent. 


JUDGMENT :— This suit is in the 
form of a petition under S. 17 of the 
Arbitration Act, 1940. An award -was 
filed along with this petition, The facts 
of the case are set out in the application. 
Previously, there was an award dated 
30th Oct. 1971, which was considered by 
this Court in Suit No. 446/71. Objections 
to that award were filed by the present 
petitioner, They were decided by B. C. 
Misra J, as per judgment dated 14th Dec, 
1975. The award was upheld on all pants 
except on issue No. 2, Acting under 
the provisions of the Arbitration Act, 
1940, the award was remitted back by 
the Court for a decision on Issue No. 2. 
This issue was regarding some additional 
amount to be paid to the contractor on 
account of evaluation. The facts are set 
out in detail in the aforementioned judg- 
ment delivered by B. C. Misra, J. which . 
I have before me. It was held by the 
arbitrator in the first award that the 
additional amount was not payable be- 
cause the additional amount had been 


- promised to the contractor without any 


consideration. This was held to be an 
error of law and hence the award was 
remitted back only on this point. Now 
an award has come allowing an addi- 
tional amount to the contractor on ac- 
count of de-valuation payment, In addi- 
tion to the present award, the previous 
award is also sought to be made a rule 
of the Court. In short, the petitioner 
prays that both the awards be made a 
rule of the Court, 


2. As it happens, both the awards are 
before the Court, but as regards Issue 
No. 2, they are ‘inconsistent with each 
other, because this is the wery Issue | 
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which was decided against the contractor 
in the first award and has been allowed 
in favour of the contractor in the second 
award which has now beer filed, There- 
fore, even if this Court upholds the 
second award, the Court will have to 
reconcile the two awards and make an 
order in this behalf. I will say more on 
this question shortly, 


3. The objections which have been 
filed to the second award in the present 
case are mainly concerned with the 
correctness of the procedure followed by 
the arbitrator and also the correctness 


of the decision recorded by him. 
I have examined the award and 
at first I found it difficult to 


understand the reasoning and the con= 
clusion, However, after going through 
the previous judgment of this Courf 
recorded in Suit No, 446-A/71, and also 
after going through the contents of the 
previous award, it has now become clear 
that the question involved in the second 
award was quite a simple one and can 
- easily be understood in the light of the 
other two documents I have just refer~ 
red to. 


4. The contract between the parties 
was for supply of radio equipment cal- 
led Trans Receivers which had to be im- 
ported from abroad. It appears that 
Shortly after the contract was made and 
before the equipment was received, the 
' Rupee was devalued by about 57.5%, 
This meant that the contractor was 
obliged to make some further payment 
in Rupee currency on account of the 
additional cost of foreign exchange, Ta 
meet this additional cost, the terms of 
the acceptance of tender were amend- 
ed so as to increase the amount payable 
to the contractor. The first increase was 
by amendment letter dated 1st Jan., 1968 
Which was followed by a subsequent 
amendment letter dated 4th April, 1968. 
It appears from the award that the 
amount actually in dispute regarding 
additional payment was Rs. 2,52,906/- at 
the time the award was considered after 
being remitted. It also appears that in 
the last amendment letter, there was a 
condition that a Chartered Accountant’s 
certificate should be produced showing 
that the amount had not been remitted 
to the foreign principals before the 
de-valuation date which was 6th June, 
1966. It also appears that such a certifi- 
cate was also furnished. Thus, judging 
from the certificate and other circum- 
stances, it would appear that the con- 
tractor had to pay for the foreign ex- 
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change after de-valuation and thus had 
ko incur additional rupee payment. 


& It was contended before the arbi~ 
frator that actually the additional 
amount had not been sent to the foreign 
principals and the contractor should ba 
required to prove that the amount was 
sent after de-valuation before tha 
amount could be awarded, This conten- 
tion was rejected by the arbitrator. In 
view of the fact that B.C. Misra, J. has in 
his judgment accepted the legality of the 
change in price, and in view of the cons 
clusion that the arbitrator has given thaf 
the certificate which was the only -con- 
dition necessary, had been given, I -can< 
not say that there is an error of law in 
the award made after it was remitted, 
It is a different matter that the award 
in question does not fully explain the 
position. There is little doubt that no 
legal error appears on the face of it. I 
am, therefore, of the view that tha 
second award has to be supplied. 


6. This brings me {fo a consideration 
of what is now to take place in this 
case, The original award as filed in Suif 
No. 446-A/71 was remitted but only on 3 
single question, namely the decision on 
Issue No. 2. The award remained un- 
changed with regard to the other Issues, 
The award as has now come only deals 
with Issue No, 2 and does not deal with 
the other Issues. If the present award 
is made a rule of the Court, then what 
is to. happen to the decision qua the 
other Issues which are contained in the 
previous award ? ; 


7. The situation being both unusual 
and uncertain I have heard learned 
counsel for the parties at some length 
on this question. The matter is one of 
procedure and I had considered sending 
back the award to the arbitrator for 
making one consolidated award, Learned 
counsel for the contractor has persuad- 
ed me that the proper procedure to be 
followed in such cases is by amalgamat- 
ing the two awards to make a single 
decree, I find that also leads to some 
confusion because the decision in the 
first award which was made by Shri - 
Ramchandani decides Issue No. 2 against 
the contractor whereas the second 
award which was made by Shri Gauri 
Shanker Murthy on 22nd Aug., 1977, 
decides Issue No. 2 in favour of the con- 
tractor and awards g sum of Rupees 
2,52,000/- odd to the contractor. If both 
the awards are made a rule -of the 
Court simultaneously, they will ‘be con- 
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tradictory, This conundrum regarding he 
procedure to be followed puzzled me. 


8. Learned counsel for the contractor 
has referred to a decision of the Calcutta 
High Court in Brahma Swaroop Gupta v. 
Diwan Chand Minotra AIR 1963 Cal 583, 
where a similar problem arose. There 
was also an award which was.remit-ed 


back on some point and a secmd 
award was given on the remit:ed 
dispute and then a single decree 


was passed on the two awards, The p=zo- 
blem which has arisen in this case did 
not actually arise in the Calcutta cese. 
The remitted portion of the award was 
in respect of some point other than “he 
one which was dealt with in the original 
award. Therefore in that case two awards 
could stand together. In the present cése, 
there is a contradiction between he 
first award and the second. award, be- 
cause what has happened is that he 
decision on one of the Issues has been 
reversed after remission and a new judg- 
ment has been given on Issue No, 2 thus 
leading to a contradiction between he 
two awards, 


9. Im the Judgment of Bachawat, J. 
delivered in the Calcutta case I have 
just referred to a reference was made 
to the cases of Johnson v. Latham, (1851) 
20 LJQB 236 and Bearcy v, Kemp, (1855) 
24 LJQB 310, which are stated to be as 
the leading cases on what happens when 
the whole award is remitted back or 
a portion of the award is remitted back, 
Tt was held in. Bearcy v. Kemp, (1855) 
24 LJQB 310 that the second award is 
the effective award if the whole matter 
is remitted back. None of these cases 
appears to say what has to happen wren 
a part of the award is remitted back 
and comes after decision. Does the. Court 
have to draw up a consolidated award ? 


10. This brings me to an analysis of 
what should happen now when beth 
awards are before the Court. Firstly I 
think this matter stands on a parallel 
with a decision in a suit when part of 
the judgment is remitted back for re« 
consideration. In such a case a report is 
received back and then the Court has to 
pass a judgment. The difficulty which 
remains is how to pass a second jucg- 
ment without there being any provisior 
in the Arbitration Act regarding the 
same. Section-17 which gives power of 
the Court merely states that if objec« 
tions are dismissed, the Court is to pro- 
ceed to pronounce judgment according 
|to. the award, There are now two awards 
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and kence the Court has to pronounce 
judgment in accordance with both these). 
awards. As one of the awards has been 
remitted back on one question, it will 
mean that part of that award will have 
to be eliminated in passing judgment. 
11. To my mind, the simplest course 
that I can adopt is that I pronounce 
judgment in terms of the second award 
dated 22nd Aug., 1977. A decree will be 
drawn up making that award a part 
thereof, I also - pronounce judgment at 
the same time on the first award but 
excluding the portion which deals with 
Issue Na. 2. The composite judgment 
pronounced by this Court consists, there- 
fore, of the first award minus its deci- 
sion on Issue No. 2 and of the second 
awarc. The first award will also form a 
part of the decree to be drawn up by 
this Court, but the decision on Issue 
No. 2 will not form part of that decree. 
I leave the parties to bear their own 
costs. The learned counsel for the con- 
tractor claims future interest as from 
today. I think, interest can be award- 
ed in the light of the fact that it. is a 
very old case, but in case the Union of 
India makes payment within 3 months, 
then no interest will be payable. In case 
the payment is not so made, the interest 
will be payable, at the rate of 6% per 
annum from today, 
Order accordingly. 
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M/s. Metal Forgings Pvt, Ltd., New 
Delhi, Petitioner v, M/s. Centrala Handlu 
Zaranizznego, Poland, Respondent. 

Suit No. 619-A of 1976, D/- 11-1-1979. 

Arbitration Act (10 of 1940), S. 20 — 
Contract between Indian and Polish par- 
ties — Terms of arbitration agreement 
requiring party going to Court to have 
claim settled by named foreign Tribunal 
in defendants country — Parties should 
be bound to the terms of agreement, 


It is well-established that where a 
suit can be instituted in either of two 
Courts due to cause of action arising 
partly at the two places or cause of ac- 
tion arising at one place and the defen~ 
dant residing or carrying on business at 
the other, the parties can agree between 
themselves that the disputes arising be- 
tween them would be tried at one of 
the said Courts only. (Para 7) 
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It was agreed between the Indian 
party and the Polish party that if the 
suit was to be instituted against the 
Polish party the proceedings for arbitra- 
tion shall be held in Polland and vice 
versa. The Indian party being aggrieved 
thought fit to initiate litigation. 

Held, the Indian party was duty 
bound under the agreement to approach 
the appropriate Court in Poland for the 
settlement of its claim, AIR 1972 Delhi 
211, Rel. on; AIR 1963 SC 1044, Disting.; 
ATR 1974 Kant 1 and AIR 1971 SC 740, 


Referred, (Paras 7, 10) 
Anno: AIR Manual (4th Edn), Arbi- 


tration Act, 5. 20, N. 5. 


Cases Referred: Chronological Parag 
AIR 1974 Kant 1 8 
AIR 1972 Delhi 211 8 
AIR 1971 SC 740 8 


- AIR 1963 SC 1044 9, 12 
Bakshi Bikram Singh, for Petitioner; 
K. Sawhney, for Respondent. 


JUDGMENT: — This petition, under 
S. 20 of the Arbitration Act. was filed 
by Messrs Metal Forgings Private Limit- 
ed, New Delhi, against Messrs Centrala 
Handlu Zaranizznego, Poland. It was 
alleged by the petitioner that the par- 
ties entered into five contracts for sup- 
ply of forgings to the respondent, worth 
Rs. 9,94,750; Rs. 25,75,000; Rs, 27,60,009; 
Rs, 5,72,800 and Rs. 13,27,910 respectively, 
It was provided by the five separate 
agreements that the respondent would 
furnish to the petitioner drawings of the 
Components and the petitioner would 
thereon submit samples for the approval 
of the other party and on obtaining the 
said approval the goods in question 
-would be fabricated. Ten per cent of the 
price of the goods, amounting to 
Rs. 8,23,044, was paid to the petitioner 
-în advance and letters of credit wera 
opened in its favour in respect of fout 
contracts. According to the petitioner 
there was delay on the part of the res- 
pondent in sending the drawings, approv~ 
ing the samples, ete. and in consequence 
the contracts could - not be performed 
within the contemplated time, Prices 
of the necessary materials, like 
steel, furnace oil, went up con- 
siderably in the meantime, and that 
resulted in a loss of about Rs. 25 lacs 
to the petitioner. Because the respon- 
dent rescinded the contracts unreason~ 
ably, the petitioner was also deprived of 
profits to the tune of Rs. 28 lacs. Accord- 
ing to the petitioner goods worth 
Rs, 6,77,753.40 had already been sup- 
plied to the respondent and after calcu- 
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lations a sum of Rs. 48 lacs was tlaimed 
to be due to it. - 
2. The agreements provided that an 

disputes arising between the parties in 
relation to the aforesaid contracts would 
be got settled through arbitration. The 
present petition was, therefore, made 
with a prayer that the agreements con- 
taining the arbitration clause in ques- 
tion in possession of the respondent þe 
got filed and the disputes between the 
parties referred to arbitration. 


3. As per the averments in the peti- 
tion, the cause of action for filing the 
petition arose at Delhi where the con- 
tracts were accepted, wherefrom the 
goods were to be despachted. where the 
remittances were to be made where the 
respondent committed breach of the con- 
tract and put pressure on the petitioner 
through the. Punjab National Bank to 
force litigation. 

4, The respondent opposed the appli- 
cation and raised, inter alia, a prelimin- 
ary objection as to the jurisdiction of 
this Court, It was contended that accord- 
ing to the arbitration clause, in case the 
Polish party is sued the arbitration shall 
take place in Poland. at the Arbitration 
Court of the Polish Chamber of Foreign 
Trade in Warszawa or, in application of 
the rules of the said Arbitration Court, 
in another town in Poland always in 
accordance with the rules of the said 
Court, the competence of ordinary Courts 
of the countries of both the parties, 
being excluded. 


5. In view of the pleadings of the © 
parties, the following issues have been 
framed :— 

“i. Whether this Court has jurisdic< 
tion to entertain this petition ? 

2. Relief.” 


6. The parties are agreed that the . 
decision of the crucial issue framed in 
the case would depend upon the agree- 
ment between them. It is provided by, 
the said agreement as follows :— 


- “In case the Polish party is sued the 
arbitration shall take place in Poland 
at the Arbitration. Court of the Polish 
Chamber of Foreign Trade in Warszawa 
or in application of the Rules of the 
said Arbitration Court in another 
town in Poland always in accordance 
with the said Court. 


In case the Indian party to the contract 
is sued, the arbitration shall take place 
at the Tribunal of Arbitration of the 
Federation of Indian Chambers of Com- 
merce & Industry in New Delhi or upon 
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application by both the parties in Bcom= 
bay. Caleutta or Madras in India in ac- 
cordance with the Rules of the Tribunal 
of Arbitration of the Federation of 
Indian Chambers of Commerce & Indus- 


try.” 
7. Now the alleged grievance being 
on the side of Messrs. Metal Forgings 


Private Limited, the Indian party, it 
could but for the peculiar arbitration 
clause in the present case file a suit af 
Delhi because a part of the cause of ac- 
tion did admittedly arise here and the 
suit could also be instituted in Poland 
because of the defendant carrying on 
business in that country, It is well esta- 
blished that where a suit can be insti- 
tuted in either of two courts due to 
cause of action arising partly at the iwo 
places or cause of action arising at one 
place and the defendant residing or 
carrying on business at the other, the 
parties can agree between themse_ves 
that the disputes arising between them 
would be tried at one of the said coarts 
only, That was what the parties dic in 
the present case. It was agreed tha: if 
the suit was to be instituted against 
the Polish party the proceedings 
arbitration shall be held in Poland and 
vice versa. As we see it it is the Indian 


party which has thought fit to initiate | 


litigation and it is duty bound under the 
agreement to approach the appropriate 
Court in Poland for the settlement of its 
claim, 


8. ‘The counsel for the petitioner has 
relied upon Bombay. Goods Carriers (P) 
Ltd. v. Sba Multhanmul Hastimal & 
Sons (AIR 1974 Kant 1). It was held in 
that case that where two or more courts 
have jurisdiction to try a suit, an agree- 
ment between the parties that the claims 
shall be settled by only one of such 
Courts is valid but the parties carnot 
confer jurisdiction on a Court which 
does not have it in regard to a 
particular matter by agreement, -The 
said precedent would not: apply to 
the present case because when the 
Indian party to the contract is launching 
litigation the Polish Courts, within 
‘whose jurisdiction the respondent State 
Trading Corporation is carrying on 
business, would have undisputed jucis- 
diction to entertain the same. It was 
held in S. C. Malik v. Union of Irdia 
(ATR 1972 Delhi 211) that where courts 
at two places have jurisdiction in a 
matter and by a clause in the agreement 
the jurisdiction is vested exclusively in 
the courts of one place, the application 


for. 
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under S. 20 can be filed in the Court of 
that place only, Vide Hakam Singh v. 
Gammon. (India) Ltd, (AIR 1971 SC 740), 
it is not open to the parties by agree- 
ment to confer by their agreement juris- 
diction on a court which it does not 
possess under the Code, but where two 
courts or more have jurisdiction to try 
a suit or proceeding an agreement be- 
tween the parties that the dispute be- 
tween them shall be tried in one of such 
Courts is not contrary to public policy 
and it deos not contavene S. 28 of the 
Contract Act, This authority too does 
not, obviously, lend any help to the 
petitioner, 


9. The next case quoted by Shri 
Bikram Singh on behalf of the petitioner 
is Michael Golodetz v, Serajuddin & Co. 
{AIR 1963 SC 1044), There one of the 
contracting parties was Serajuddin & | 
Co., a firm with its principal office in 
Calcutta, and the other Messrs. Michael 
Golodetz & Co, of Wall Street, New 
York, When disputes arose between. 
them with regard to the delivery of 
goods contracted for the Americal -Com-~ 
pany referred the same to the arbitra- 
tion of the. American Arbitration Asso- 
ciation, Thereon the Calcutta Firm insti- 
tuted a petition on the original side of 
the High Court of Calcutta praying, inter 
alia, that the contract in question be 
adjudged void and be delivered up and 
cancelled and the American Company be 
restrained by a perpetual injunction 
from taking steps in purported enforce- 
ment of the said contract. As a counter- 
blast to this- suit, Messrs. Michael Golo- 
detz filed an application under S. 34 of 
the Arbitration Act for the stay of the 
said suit. The arbitration clause relied 
upon. by it reads: “Any dispute arising 
out of the contract is to be settled by 
arbitration in New York according to the 
tules of the American Arbitration As- 
sociation”, The learned Single Judge, 
Ray, J., granted the prayer of the ap- 
plicant but his decision was set aside by 
a Division Bench in a Letters Patent Ap- 

It was conceded before the Court 
that the entire matter would be govern- 
ed by the Indian laws and the court held 
that all the evidence regarding the con- 
tract and the disputes was in India, that 
there were, on account of the restric- 
tions imposed by the Government of 
India, special difficulties in securing for- 
eign exchange for producing evidence 
before a foreign Arbitration Tribunal, 
that it would be impossible for the re- 


‘spondents to produce their evidence and, 
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therefore, the foreign Arbitration Tri- 
bunal would not be a safe and con- 
venient forum for a just and proper de- 
cision of the disputes between the parties, 
On an appeal having been taken to the 
Supreme Court, their Lordships ruled 
that where a party to an arbitration 
agreement commences an action for de- 
termination of a matter agreed to be re- 
ferred under an arbitration agreement 
the Court normally favours stay of the 
action leaving the plaintiff to resort to 
the Tribunal chosen by the parties «for 
adjudication. The Court in such a ‘case 
is unwilling to countenance, unless there 
are sufficient reasons, breach of the 
solemn obligation to seek resort to the 
tribunal selected by him, if the other 
party thereto still remains ready and 
willing to do all things necessary for the 
proper conduct of the arbitration, Their 
Lordships further made the following ob- 
servation (at p. 1046):- 


“The power enunciated by S. 34 of the 
Arbitration Act is inherent in the Court: 
the court insists, unless sufficient reason 
to the contrary is made out upon com- 
pelling the parties to abide by the entire 
bargain, for not to do so would be 
to allow a party to the contract to ap- 
probate and reprobate, and this conside~ 
ration may be stronger in cases where 
there is an agreement to submit the dis- 
pute arising under the contract to a foreign 
arbitral tribunal. A clause in a com- 
mercial transaction between merchants 
residing in different countries to go to. ar~ 
bitration is an integral part of the trans- 
action, on the faith of which the con- 
tract is entered into, but that does not 
preclude the Court having territorial 
jurisdiction from entertaining a suit at 
the instance of one of the parties to the 
contract, even in breach of the covenant 
for arbitration. The Court may in such 
a case refuse its assistance in a proper 
case when the party seeking it is with- 
out sufficient reason resiling from the 
bargain, When the Court refuses to stay 
- the suit it declines to hold a party to his 
bargain because of special reasons which 
make it inequitable to do so. The Court 
ordinarily requires the parties to re- 
sort for resolving disputes arising. under 
a contract’ to the tribunal con- 
contemplated by them at the time 
of the contract. That is not bes 
cause the court regards itself bound to 
abdicate its jurisdiction in respect of 
disputes within its cognizance; it merely 
seeks to promote the sanctity of con- 
tracts, and for that purpose stays the 
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suit. The jurisdiction of the Court to 
try the suit remains undisputed; but the 
discretion of the, Court is on grounds of 
equity interposed. The Court is therefore 
not obliged to grant stay merely because 
the parties have even under a commer= 
cial contract agreed to submit their dis- 
putes in a matter to an arbitration trie 
bunal in a foreign country. It is for the 
Court, having regard to all the circum- 
stances, to arrive at a conclusion whe- 
ther sufficient reasons are made out for 
refusing to grant stay. Whether the 
circumstances in a given case make ouf 
sufficient reasons for refusing to stay a 
suit is essentially a question of fact.” 
The Court found jin the circumstances 
that case to be peculiar in nature and 
did mot grant the stay asked for by the 
American Company. 


16. Now the contract in the suit þe- 
fore me is not as arbitrary as it was in 
Michael Golodetz’s case. There the arbi- 
tration was stipulated to take place in 
New York whichsoever be the aggriev- 
ed party, On the contrary, the term of the 
agreement bearing on arbitration here is 
equally harsh or lenient to the contract- 
ing concerns. Although a sum of more 
than Rs. 8,00,000/- was paid by the 
Polish Corporation to the petitioner ið 
has not been supplied the goods con- 
tracted for by. it, The petition itself 
shows that the respondent is trying to 
get the advance made by it back by re- 
ference to the Bank concerned but it has 
not started any litigation in Poland to 
seek that refund because it is precluded 
by the contract between the parties from 
doing so. The clause which fetters the 
hands of the respondent should, in all 
fairness, apply with the same strictness 
to the petitioner and compel it to resort 
to arbitration, if thought necessary, in 
Polish Courts. 


11. It has been submitted by the re-= 
spondent that the petitioner did not pre= 
pare samples as per the accepted draw- 
ings and made a new set of drawings for 
the approval of the respondent and thus 
unnecessarily delayed the preparation of 
the samples. As such the time schedule 
specifically provided in the agreement 
was broken by the petitioner and it was 
its omission and defaults which compel- 
Jed the other party to cancel the con- 
tracts, It was conceded by the petitioner 
in its letter dated 21-1-1974 that the de= 
lay in the fulfilment of the contract was 
due to abnormal situation existing in 
India regarding the supply of steel, fuel, 
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etc. and thus the responsiblity for zhe 
breach of the contract lay at its dcor. 
There were various other parties in Jndia 
which signed similar contracts with <he 
respondent for supplying the  forgiags 
and complied with their obligations 
whereas it was repudiated by the peti- 
tioner on the false pretext of increase 
in prices, 

12. The petitioner shall, of course, 
be put to some hardship in adducing evi- 
dence in Poland, but the same would be 
the case with the respondent if it is ask- 
ed to come to India to make out its Je- 
fence, The arbitration clause, as has al- 
ready been observed, was meant to 03e- 
rate in respect of both the parties in an 
impartial manner, as against the in- 
stance to be found in Michael Golodetz v. 
Serajuddin and Co. (AIR 1963 SC 1044) 
(supra) and I see no reason why the peti- 
tioner should not stand by its commit- 
ments. I would, therefore, hold tnat 
this Court has no jurisdiction to enter- 
tain the petition in hand and reject <he 
same with costs. 

Petition dismissed, 
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Harbans Singh and others, Petitior=rs 
v. E. R. Srinivasan and another, Respon- 
dents. 

Civil Revn, No. 199 of 1974, 2/- 
19-10-1978* 

Civil P.,C. (5 of 1908), O. 1 R. 10 — 
Addition of parties —- Application by 
third person for being impleaded as Je- 
fendant — Ejectment suit — Plea that 
the third person is real tenant — Mæn- 
tainability of application. 


Tt is true that the plaintiff in a ruit 


fs dominus litus and he cannot be mede, 
against his consent, to fight a third perty 
other than the defendant impleaded by 
him. But this is only the normal and 
general and not invariable rule and. in 
appropriate cases a third person can be 
impleaded as a party. O, 1. R. 10 can. be 
invoked not only by the parties to the 
suit but by the Court suo motu. 3ut 
the Court can act only when some eir- 
cumstances are brought to its notice by 
some party to show that it is necessary 
to implead some other party also. The 


"(Against Order of Miss Urmila Rani, 


Sub-J. 2nd Class, Delhi D/- 23-3-19"3.) 
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application serves this purpose and if the 
Court finds that the application makes 
out a case for impleading a third party; 
the Court can proceed to do so, Other- 
wise, the reference'in R. 10 (2) to ap- 
plications by other parties to the suit 
and suo motu action of the Court would 
be rendered nugatory, The Court has 
to consider whether the presence of the 
proposed party is necessary in order to 
enable the Court to effectively and com- 
pletely adjudicate upon and settle all 
the questions included in the suit. The 
Courts, therefore, in exercising their dis- 
cretion under O. 1 R. 10 can implead 
parties who have a direct ‘and imme- 
diate interest in the dispute in contro- 
versy in the suit. Case law discussed. 
(Paras 13, 15, 16) 

In an ejectment suit by a landlord 
against a tenant, a third person applied 
for getting himself impleaded as a de- 
fendant on ground that he was the real 
tenant. The evidence and the circum- 
stances in the case prima facie establish- 
ed that his claim was bona fide and 
plausible, 

Held, he was entitled to be implead- 
ed as a defendant. It would prevent 
multiplicity of proceedings and the ques- 
tion could be completely and effectively 
decided in the presence of all the par- 
ties (Paras 17, 18, 19) 

Anno: AIR Comm., C., P.C. (9th 
Edn), ‘0. 1 R. 10 N. 11, 12, 24A, ` 
Cases Referred: Chronological Paras 
(1977) C. M. No. 1677 of.1977 in CWP 


No. 1424 . of 1974, D/- 23-12-1977 

(Delhi) 17 
AIR 1975 Punj and Har 184 18 
AIR 1973 Guj 97 17 
AIR 1971 SC 2324 19 
AIR 1971 Orissa 44 16 
AIR 1969 Punj 57 14, 15, 17 
AIR 1967 Pat 326 17 
AIR 1962 Mad 346 | 14 
AIR 1962 Pat 357 14 
AIR 1960 Madh Pra 84 16 
AIR 1958 SC 88 ~ 16, 17, 19 
ATR 1958 Andh Pra 195 _ 16, 17 
1956 Andh LT 917 16 
AIR 1940 Mad 69 16 
AIR 1929 Mad 443 16 
AIR 1927 Mad 834 17 
AIR 1926 Mad 836 14, 16 
(1892) 1 Ch, 487:66 LT 570, Moser v. 

Marsden _ 16, 17 
(1882) ILR 35 Mad 52 16 


(1877) 2 CPD 80 Norris v., Beazley 16 


“S. N. Marwaha and A. K. Marwaha 
for gaa I.. G. Jain,, for Respon- 
dents, l 
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ORDER :— This is a petition for revis- 
ing under S. 115 of the Civil P. C. an 
order of the Sub-Judge Ist Class Delhi 
allowing an application made under O. 1 
R. 10 of the Civil P. C. and directing 
that the applicant be impleaded as a 
defendant in Suit No. 836 of 1973. The 
plaintiffs are the petitioners. 


2. Sardar Sohan Singh was admitted-~ 
ly the owner of premises bearing 
No, 4/65 W.E.A. Karol Bagh, New Delhi, 
He died on 12-5-1965 leaving behind four 
sons and 3 daughters who are the plain< 
tiffs in the above suit. Sohan Singh as 
well as al his children hava 
all along been residents of Bangkok 
Thailand and the suit has been filed 
through their “Mukhtar Am” Sar- 
dar Amar Singh who resides in the 
above premises in Karol Bagh, 


3. This suit was instituted by the 
plaintiffs against one Srinivasan (the 
first respondent herein) for the re- 
covery of possession of a por- 
‘tion of the ground floor of the 
above premises (namely two rooms, kit~ 
chen, bath and W. C.). The plaint in 
the suit dated 1-8-1973 was a very short 
one. It alleged that the defendant was 


in unauthorised possession of the por- 


tion in dispute and had refused to sur« 
render possession to the plaintiffs or to 
Amar Singh, though called upon by them 
to do so, the final refusal having been 
made “since a week back”. It was theres 
fore prayed that a decree for possession 
of the premises (marked red in the an- 
nexed plan) and for costs be passed in 
avour of the plaintiffs against the de 
fendant. Summons to the defendant by 
registered post was directed to be issued 
on three occasions but were returned on 
the ground that the premises were locke 
ed. Thereupon the plaintiff filed an ap- 
plication under O. 5, .R. 20 stating that 
the defendant “was avoiding service in- 
tentionally.” On 1-11-1973 the Court 
directed that he may be served by pub- 
lication in a newspaper and the suit was 
posted to the 4th Dec. 1973, 


4, At this stage on 3-12-1973 one 
Ramanujam (second respondent herein) 
came forward with an application under 
©, 1 R. 10 Civil P. C, and sought to get 
impleaded as defendant in the suit. His 
case was that he had been the tenant of 
Sohan Singh in respect of the suit pro- 
perty and the courtyard “for the last 
about 15 years on monthly rent of 
Rs. 90/-”; that the owners being away 
fn Bangkok collected the rents when 
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they or their cousin Ajit Singh visited 
India; that the last visit was in Sept. 1970 
-when Ajit Singh received from the ap- 
plicant the rents upto 30th Sept, 1970; 
that the applicant had sublet a part of 
the premises (namely one room and the 
kitchen) with the consent and permission 
of Sohan Singh to Srinivasan; that 
Srinivasan had surrendered the portion to 
the applicant in Sept., 1972 when he 
left for Canada; and that thereafter the 
applicant continued to be in occupation 
of the entire suit premises, It was there- 
fore stated that only he and not the first 
respondent had an interest and title in 
the suit premises and that he was there~- 
fore a necessary and proper party to the 
suit, It was alleged that Amar Singh 
“posing himself” as general attorney of 
the present owners had filed the suit 
without their knowledge or instructions, 
It was alleged that the suit had been 
filed against Srinivasan knowing full 
well that he was not in possession and 
taking advantage of the absence of the 
applicant and his son from the premises: 
with a view to obtain an ex parte decrea 
for possession and having it executed 
during their absence from the premises, 


5. The application was naturally con= 
tested on behalf of the plaintiffs. It was 
affirmed that the suit had been properly 
filed, It was denied that the applicant 
had anything to do with the suit pre- 
mises, It was reiterated that the first 
respondent was in occupation and in 
support of this allegation a photograph 
said to have been taken on 24-8-1973 
and showing the name plate of the first 
respondent affixed in front of the pre- 
mises was filed. It was stated that the 
second respondent was a tenant of Amar 
Singh in respect of another premises 
bearing No. 12/4 W. E. A, Karol Bagh, 
New Delhi, that even there the appli- 
cant had been in default of rent for the 
last 10 years and that a suit for eject- 
ment was pending against him, On 19-2- 
1974 the plaintiff moved an application 
under O, 26, R. 9 alleging that the pre- 
mises was lying vacant and locked by 
the first respondent and not in the occu- 
pation of the second respondent. It was 
alleged that the applicant had removed 
the name plate of the first respondent. 
It was prayed that the Court should 
inspect the disputed premises the same 
day or in the alternative appoint a Ilocal 
Commissioner to go to the spot and sub- 
mit a report to the Court about the 
factual position, 
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£974 appointed Sri A. S. Kalra, Advocete 
Eo inspect the disputed premises, The 
Commissioner visited the spot on tae 
evening of 2Ist Feb., 1974 in. the pre- 
ence of the parties and their counsel and 
submitted his report on 23-2-1974, THis 
report brought out the following facts =— 
1. The rooms in dispute were bolted 
one from inside and the other on tne 
outside entrance towards the road. 


2, The door on the outside had t-vo 
flocks one of these (a Harison lock) was 
opened by a key supplied by the plah- 
tiff who admitted having put this Ick 
on the 19th instant over a Godrej icck 
which was there earlier, The God-ej 
lock however could not be opened as 
the plaintiff did not supply the key zor 
it and the key supplied by the applicent 
did: not open it. The applicant however 
stated that-he had put a different God-ej 
lock on the door and produced two keys 
which he stated pertained to the Icck 
put by him. The two rooms therefcre 
could not be entered to ascertain who 
was occupying the same, 


3. An effort was made to enter the 
premises by a door in the service lane at 
the back opening into the courtyard, 
There was an Elephant lock on this dor, 
The applicant produced a key but it coald 
not open the door. The plaintiff prodec~ 
ed a bare iron metal key without my 
mark which opened the door, The Ee- 
phant lock was an old one and had dents 
on one side. 

4, Entering the courtyard it was seen 
that the kitchen, bathroom and latrna 


had no lock and presented the appear- 


ance of not having been used for quite 
a long time, There were some goods (cne 
wooden rack, two empty bottles and a 
mug) lying here. But the applicant clain- 
ed no right to these goods, 

5. The rooms could not be ente-ed 
from the courtyard as the two doors 
of the back room one opening out into 
the courtyard and one opening into a 
passage were locked from inside, 


6. The portion of the premises op20- 
site to the disputed portion was ocu- 
pied by Amar Singh, From the fact that 
the keys supplied by the applicant cold 
not open the lock on either door “he 
Commissioner concluded “that he had no 
connection with the rooms.” 


6A. On 2-3-1974 the applicant fied 
an affidavit in Court, apparently a rely 
to the affidavit in support of the appli- 
cation- dated 19-2-1974. This was said 
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to contain some typographical/clerical 
mistakes and an amended affidavit was 
filed on 6-3-1974. In these affidavits the 
applicant made the following allegations, 
The name plate of the first respondent 
had not been on the premises after he 
left in Sept. 1972 and it had not been 
removed by the applicant as alleged by 
the plaintiff, On 21-1-1974 the applicant 
had left for Madras and his son had 
shifted temporarily to the residence of 
a friend for studying for his examina~ 
tions. He and his son had-lecked the 
front door with a Godrej Lock No. 139340 
for which there were two keys. The 
Elephant lock had been put up on the 
back door and the kitchen door had also 
been locked. When he returned from 
Madras on the afternoon of 20-2-1974 he 
found on the front door not the 
lock put up by him but two other locks. 
After verifying that it had not been done 
by his son he gave a police complaint. 


‘He also found the kitchen door open and 


articles thereform missing except for a 
wooden rack. The removal of the lock _ 
from the front door and its replacement 
by two new locks and the tampering 
with the lock on the back door causing 
dents had clearly been done by Amar 
Singh, The applicant also stated that he 
had other evidence such as bank deposit 
counterfoils, receipts for house-tax paid 
by him and a receipt from Ajit Singh to 
show that he was the tenant in respect 
of the premises and that this he would 
file if he was added as a party or even 
earlier if called upon to do so. The ap- 
plicant also filed into the court two affi- 
davits one of Dharam Singh and the 
other of Narayanan who also claimed 
to be tenants of other portions of the 
same premises and supported the appli- 
cant’s version that he was the tenant of 
the suit premises and that the first re- 
spondent to whom he had sublet a por- 
tion thereof had surrendered his portion 
in 1972 and left for Canada, 


7. The plaintiff refuted these allega- 
tions elaborately in his counter-affidavit 
of 11-3-1974 in which the allegations in 
his earlier affidavits were reiterated, So 
far as the bank deposit receipts and 
house-tax receipts were concerned it was 
urged that even if they were there the 
mere deposition of some amounts in the 
account of the plaintiff or the possession 
of the tax-receipts would not show that 
the applicant was in occupation of the 
suit premises. Regarding the affidavits 
of Dharam Singh and Narayanan it was 


stated that these affidavits had not been 
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called for by the Court and moreover 
they were also in unauthorised posses- 
sion of other portions. of the property 
and suits had been filed by the plaintiff 
against them for recovery of possession. 


8. At the time of the hearing of 
the application the applicant filed photo- 
stat copies of (i) Pay-in-slips showing the 
following deposits by him in the bank 
account of Sohan Singh: - 


Date Amount 
31-3-1957 ‘ Rs. 90/~ 
9-7-1957 Rs. 90/- 
5-10-1959 Rs. 100/- 
6-12-1960 Rs. 240/~ 
27-2-1961 Rs. 480/~ 
19-6-1961 l Rs. 200/- 
14-7-1961 Rs. 1062/- 


(ii) A. receipt dated 25-9-1970 pur- 
porting to have been signed by Ajit Singh 
in respect of a sum of Rs. 4340/- received 
from the applicant and (ili) two receipts 
dated 1-9-1971 and ‘8-9-1972 showing 
payment by the applicant of House Tax 
in respect of the suit premises of 
Rs. 1040.45 and Rs. 1185.55 respectively, 


9. The learned Sub-Judge was of opi* 
nion that the above receipts in respect 
of large amounts showed that the appli- 
cant had a direct. subsisting. interest in 
the property. This was also supported by 
two affidavits. The report of the Local 
Commissioner also made it clear that the 
first respondent was not in possession of 
the property at present and it was not 
the case of the plaintiff that he left the 
premises -after the filing of the suits. 


The mere fact that his name plate was- 


. there did not make him an occupier of 
the property. The learned sub judge 
held that the applicant having a direct 
legal interest in the property should be 
allowed to defend the suits; all the more 
so because the first defendant had been 
proceeded ex parte. She, therefore, al- 
lowed the application under. order 1 
rule 10 and it is against this order that 
the plaintiffs have preferred this revi- 
sion petition, 


10. Shri Marwaha, for the petitioners, 
contended that, neither on facts nor in 
law, was the applicant entitled to be im~ 
pleaded ‘as a party to the suit. On the 
facts, he urged that it was clear from the 
return of the postal notices that the pro~ 
perty was lying vacant. The report of 
the Local Commissioner had made it 
clear that the applicant was not in pos- 
session and none of his property was in 
the house. ‘The applicant had produced 
‘no writing or receipt from the owners 
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to show that he was a tenant, The re-' 
cepit alleged to have been given by Ajit 
Singh was, according to the plaintiff, a 
forged document, It was also unstamp- 
ed and could not be taken in evidence 
against third parties. The applicant had 
produced no objective eviidence such as 
entry in voters’ -list, birth registers, 
school records, ration card, ete., to sub- 
stantiate his claim that he was in pos- 
session. The bank challans were of odd 
amounts unrelated to the rent at which 
the premises is alleged to have been 
taken on rent by the applicant, The 
municipal taxes did not appear to have 
been paid in respect of the premises in 
question. The application was, there- 
fore, unsustainable on the facts as the 


applicant has been unable to put up even 


a prima facie case to show that he had 


‘possession or any interest in the pro- 


perty. The applicant was simply trying 
to take advantage of the absence of the 
owners and the defendants and obstruct- 
ing the plaintiff from getting possession 
of this property and was delaying the 
conduct of the suit by raising frivolous 
pleas seeking to raise objections in re- 
gard to court-fees, valuation, asking for. 
interrogatories and so on. The applica- 
tion should, therefore, have been dis= 
missed. l a" 

11, This contention cannot be accept- 
ed. It will not be correct at this stage 
to go into the merits of the applicant’s 
case and. a detailed appraisal of the evi~ 
dence produced by him. All we are con~- 
cerned - with is to see. whether he had 
been able, prima facie, to show that he 
has an interest in the subject. matter of 
the suit and that his presence is neces- 
sary to effectively decide the controversy 
in suit. I think the applicant has done 
this. His claim is that he has been the 
tenant of Sohan Singh for the past 15 
years and is really in possession of the 
premises. He has filed bank deposit 
slips showing that he has deposited 
amounts in the account of Sohan Singh 
between 1959 to 1961. Though the 
amounts are not equal and the deposits 
are not regular, they show a connection 
between the applicant and the owner of 
the premises. The applicant has furnish- 
ed an ‘explanation and the plaintiff has 
given no other explanation as to how 
these deposits came to be made. The 
applicant has also produced evidence to 
show that he has paid the property tax 
for the premises on a number of occa~ 


sions. and his explanation that this was 


because he was the tenant in occupation 
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is plausible. Again, he has produced tke 
affidavits of other persons who are oc- 
` cupying the premises supporting his casa, 
These afidavits cannot be rejected oui~ 
right though their truth or otherwise cen 
be established only in the course of the 
hearing of the suit. Even ignoring ‘the 
receipt allegedly given by Ajit Singh the 
applicant has made out a satisfactory 
prima facie case. Moreover, as pointed 


out by Shri Jain for the respondents, ‘the 


allegations in the plaint 
possession of the first defendant 
are very vague, It does not gire 
details as to who put the first defen« 
dant into possession, when and on what 
terms. It does not say when the tenancy 
terminated and since when the first da= 
fendant was in unauthorised possession, 
It does not say whether the first defen- 
dant. continues to be in physical posses= 
sion of the property or has locked it and 
gone away. No collusion between the 
two defendants is alleged. The report 3f 
the Local Commissioner is not helpful ba- 
cause he was unable to enter the pra- 
mises. The fact that the -applicant did 
not have key of the front lock was not 
significant in view of the admission that 
one of the front locks was put by the 
plaintiff and it is not clear when and why 
he did it. The name plate of the first 
defendant is the subject matter of con- 
troversy and cannot by itself be agairst 
the applicant who agrees that the first 
defendant was himself there The ab- 
sence of evidence by the applicant in 
the form of ration card and the like is 
explained as due to the fact that he was 
residing in No. 12/4 and that the present 
premises had also been occupied by him 
and his son. Leaving all matters in contro- 
versy aside the applicant has led suffi- 
cient evidence prima facie, to support his 
ease that he was the tenant in respect 
of the property. The contention of Shri 
Marwaha, therefore, cannot be accepted, 


12. Shri Marwaha then contends that 
the applicant cannot be allowed tò jän 
in the suit under O. 1 R. 10 of the Cii 
P, C. for three reasons; 


(a) O. 1 R. 10 can be invoked by a 
party to the suit or the court on its 
own motion but not by a third person; 

(b) The issue in the suit filed by the 
plaintiff was whether the first defendent 
was a trespasser and the plaintiff as 
owner could recover possession from h:m 
and the presence of the applicant was 
not necessary to decide this issue and 

(c) The plaintiff in a suit is dominus 
litus and he cannot be made, against. his 


regarding the 
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consent, to fight a third party other than 
the defendant impleaded by him. 


13, Of these, the first objection is cipar] 
iy untenable, O. 1, R. 10 can be invoked not 
only by the parties to the suit but by the 
Court suo motu. But the Court can act only 
when some circumstances are brought to 
its fiotice by some party to show that it 


‘is necessary to implead some other party 


also. The application serves this purpose 


and if the Court finds that the applica-| 
tion makes out a case for impleading al. 


third party; the Court can proceed to do 


so, All the decided cases, relied upon|- 


by other sides, show that third parties 
also have made applications, successfully 
as well as unsuccessfully depending upon 


‘the facts, under O. 1 R. 10 and these 


have been considered by Courts, 

144. For his third proposition, Shri 
Marwaha referred to a number of deci- 
sions, In Vaithialinga v. Sadasiva, AIR 
1926 Mad 836, the Secretary of State for 
India in Council applied to be implead~ 


ed in a suit by a private party against a ` 


religious endowment because it raised 
contentions as to the validity and vires 
of Madras Hindu Religious Endowments 
Act, The plea was rejected. In the course 
of the judgment, Srinivasa Iyengar J. 
observed— 


“7 did not understand (either counsel) 
to argue that the applicant was a neces- 
sary  party......... If it is to be only a 
question of a permissible party, then on 
principle it follows that such cannot 
generally be ordered when it is opposed 
by the person to fight whom he is so 
brought on the record......... The principle 
is even stronger in the case of a plaintiff 
as against whom another defendant is 
sought to the added. It is the plaintiff 
who comes to court alleging a cause of 


action as against him, The very basic ~ - 


principle of judgments inter partes is 
that the judgments are not judgments in 
rem but declaratory and operative only 
as between them. The plaintiff being gene- 
rally dominus litus I fail toseeon what 
principle of justice he can be compelled to 
fight against some other litigant not of his 
own. choice unless such a person is re- 
quired by a positive rule of law.” 

The same principle was reiterated im 
AIR 1962 Mad 346, AIR 1962 Pat 357, 
and Banarsi Dass v. Pannalal, AIR 1969 
Punj 57. In the last mentioned case, 
ore J observed (at p. 60): 


‘ecco AS a Tule, the Court should not 
sad “a person as a defendant in a suit 
when. the plaintiff is opposed to such ad- 


mA 
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dition. The reason is that the plaintiff 
is the dominus litus. He is the master 
of the suit. He cannot be compelled to 
fight against a person against whom he 
does not wish to fight and against whom 
he does not claim a relief”, 


15. But what Shri Marwaha overlooks 
is that this is only the normal and gène- 
al but not invariable rule. The oppo- 
sition of the plaintiff cannot be the only 
|deciding factor. Had that been so, the 
' |lreference in R. 10 (2) to applications by 
other parties to the suit and suo motu 
action of the Court would be rendered 
nugatory. Even in the case before the 
Madras High Court the learned Judge 
also proceeded to consider how far the 
Secretary of State could be said to be a 
proper party and came to the conclu 
sion that he was not, The correct ap- 
proach,’ I think with respect, has been 
set out in the words of Sarkaria, J. `n 
the Banarsi Dass case (AIR 1969 Punj 
= 57) from which an extract has been 
- quoted above. The learned Judge refer- 
red to a difference of judicial opinion 
among the High Courts on the question 
whether the Court has power to implead 
a new party when the plaintiff is oppos- 
ed to the addition. Prefacing his own 
opinion with the wordss 


“I would prefer to steer a middle 
course and draw the golden mean”, 
the learned Judge sets out the normal 
rule in the words extracted earlier and 
then continues: 


“If opposition -by the plaintiff to the 
addition of parties is to be disregarded 
as a rule, it would be putting a premium 
on the undesirable practice of third par- 
ties intruding to ventilate their own 
grievances, into a litigation commenced 
by one at his own expense against ano- 
.. ther. The word ‘may’ in sub-r. (2) im- 

` ports a discretion, In exercising that dis- 
cretion, the Courts will invariably take 
into account the wishes of the plaintiff 
before adding a third person as a defen- 
dant to his suit, Only in exceptional 
eases, where the Court finds that the 
addition of the mew defendant is abso- 
lutely necessary to enable it to adjudi- 
cate, effectively and completely the 
matter in controversy between the par- 
ties, will it add a person as a defendant 
without the consent of the plaintiff.” 


The decisions relied upon by Sri Mar- 
waha do not, in my opinion, support the 
position that an application of this type 
is Hable to be dismissed merely on the 
ground that the plaintiff is opposed to it, 


Harbans Singh v. E. R. Srinivasan 


' Vydianadayyan v.-Sitaramayyan, 


A.I Ru 


That would be a relevant, but not cons ~ 
clusive, consideration, 

16. The true rule is to be found in the 
language of the rule itself. The Court 
will have to consider whether the pre- 
sence of the proposed party is necessary 
In order to enable the Court to effective- 
ly and completely adjudicate upon and 
settle all the questions included in the 
suit, On this aspect, Sri Marwaha con- 
fends that the question involved in the 
suit instituted by the plaintiff was whe- 
ther the first defendant was a trespasser 
and so the plaintiff was entitled to 
recover possession of the premises from 
him and that in order to determine this 
issue the presence of the applicant was 
not necessary. .In the Madras case of 
Vaithialinga Pandara Sannidhi Audhina 
Karthar-Tiruvaduthuraij Adhinam v, 
Sadasiva Iyer (AIR 1926 Mad 836). ear- 
lier cited, the learned Judge was of 
opinion that “there is neither principle 
nor authority that can be discovered for 
regarding such an expression ‘as al] the 
questions involved in a suit’ appearing 
in a rule relating to joinder of parties 
as absolute and not relative.” The whole 
scheme of the Civil Procedure Coda 
pointed to a suit as between definite par- 
ties and an adjudication as one only, 
binding them, The learned Judge observa 
ed: | 


‘Tf a plaintiff should claim certain 
property, and it should be regarded that 
the question involved in the suit is 
generally whether he is the owner of 
the property and not whether as against 
any other particular person, he is enti-~ 
tled to certain rights over property, 
very serious consequences are sure to 
ensue and procedure in our Courts of 
law is certain to become exceedingly 
complicated and much more disastrously 
prolonged than it is at present.” 
and cited Moser v. Marsden (1892) 1 Ch 
487 and Norris v, Beazley (1877) 2 CPD 
80. This narrow interpretation has, how- 
ever, not found general acceptance. In 
the Madras High Court itself, much ear- 
lier, a Division Bench had observed, in 
(1882) 
TLR 5 Mad 52: 


“To accept the more restricted inter- 
pretation -involves the addition of words 
which we do not find in the section, 
namely, “between the parties to the suit” 
and there can be few, if any, questions 
which cannot be determined between 
the parties to the suit one way or the 
other, and of which the determination, if 
they be material, will, as between tha 
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parties to the suit, not be final, On the 
other hand, the interpretation warranted 
by the terms would enable the Court fo 
avoid conflicting decisions on the same 
question which would work injustice to 
a party to the suit, and finally and 
effectively to put an end to litigation 
respecting them.” 


This wider interpretation has ‘been a 


opted in Secy. of State v. M. Murugesa 
Mudaliar (AIR 1929 Mad 443), Vanijappa 
Goundan v, N. P. V. L, R. Annamalai 
Chettiar (AIR 1940 Mad 69), Srirama- 
murthy v. Venkatasubba Rao (19F5 
Andhra LT 917), Razia Begum v. Saheb- 
zadi Anwar Begum (AIR 1958 Andh Pra 
195) affirmed by the Supreme Court in 
AIR 1958 SC 886, Sampatbai v. Madhu- 
singh Gambhirji (AIR 1960 Madh Pra 
84) and Daltari Prasad Naik v. Ume- 
kanta Nayak (AJR 1971 Orissa 44), In 
the Sriramamurthy case, Viswanatha 
Sastri, J. summarised the effect of O. , 
R. 10 as follows :— 


"The expression ‘questions involve 
in the suit’ in O. 1, R. 10 (2) means nec: 


merely the questions which are involved 


in the suit as between the parties origi- 
nally impleaded. The object of the pro- 
vision is that the real dispute raised im 
the suit should be decided in the pre- 
sence of all the parties interested in the 
dispute and for that purpose they shoulc 
be brought before the Court. Order L 
R. 10 (2) was framed to ensure that the 
dispute might be finally determined ai 
the same time in the presence of all the 
parties interested without the delay and 
expense of several actions and trials and 
inconclusive adjudications.” 

I am, therefore, unable to accept the 
narrow interpretation of O. 1, R. 10 (2 
contended for by Sri Marwaha. Actual- 
Iy, I may point out that even on the 
narrower construction pleaded for by 
the petitioner, the applicant will be en- 
titled to succeed for fhe question, be- 
tween the parties is whether the first 
defendant was the tenant of the plain- 
tiff who had overstayed after the termi- 
nation of the tenancy and the plea that 
the first defendant was in possession, as 
a sub-tenant of the applicant, is one 
that has to be considered for the effec- 
tive determination of that question. 


17. The Courts, therefore, in exercis- 
[ins their discretion under O. 1, R. 10 
implead parties who have a direct and 
immediate interest in the dispute in 
controversy in the suit. On the one hand, 
as warned by Sarkaria, J. in the Benarsi~- 
das’s case (AIR 1969 Punj 57) the Court 


1979 Delhi/12 VII .G—21 


Harbans Singh v. E. R. Srinivasan 


 pality, 


[Prs, 16-17] Delhi 177 


should be chary of adding parties merely 
because that would save a third person 
the expense and botheration of a sepa- 
rate suit for seeking adjudication of a 
collateral matter, Thus, in Moser v. 
Marsden, (1892) 1 Ch 487, the leading 
English case, a person whose interests, 
in a commercial sense, were individually 
affected was refused permission to inter- 
vene. That was also the consideration 
in the Punjab case. In Mahuva Munici- 
Mahuva v, Mehta Kiritkumar 
Umedchand (AIR 1973 Guj 97) it was 
held that the body for whose benefit cer- 
tain land is proposed to be acquired 
cannot be said to have any interest in 
the subject-matter of a suit by a person 
challenging the validity of the acquisi- 
tion. The decision of this Court dated 
23-12-1977 in C. M. No. 1677 of 1977 in 
C. W. P, No. 1424 of 1974 was also a case 
where the applicant had no direct legal 
interest in the subject-matter of the 
Writ Petition, In V. R. S. S. Chidam- 
baram Chettiar v. P. L, N. K. Subra- 
maniam Chettiar (AIR 1927 Mad 834) the 
Court refused to implead a second plain- 
tiff to permit a triangular duel “in 
which one plaintiff shoots at the other, 
and both at the defendant.” On the 
other hand, where the party sought to 
be impleaded has a direct legal interest 

— such as rights to status or property —— 
it would be inequitable not to allow the 
matter to be fought out between all the 
interested parties completely and effec- 
tively. Thus. in the Razia Begum case 
(AIR 1958 Andh Pra’ 195), the plaintiff 
had sued to be declared as the legally 
wedded wife’ of the defendant but the 
Court permitted two others claiming to 
be the legally wedded wife and son of 
the respondent to be impleaded as defen- 
dants on the plea that the plaintiff and 
defendant were fighting -a collusive ac- © 
tion with an ulterior purpose, the result 
of which would seriously affect their 
rights, This decision was affirmed by the 
Supreme Court in AIR 1958 SC 886, 
where it was held “that in a suit relating 
to property, in order that a person may 
be added as a party, he should have a 
direct interest as distinguished from. a 


-commercial interest, in the subject-matter 


of the litigation.” That is satisfied-in the 
present case, The applicant’s case is that 
the plaintiff is trying to fight a mock 
action against a non-existent tenant to 
get a decree for possession of the pro- 
perty which would be utilised to the 
detriment of the applicant who claims to 
be in possession. It is not without signifi- 
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cance that the first defendant is ex parte 
in the action. Suppose he had appeared 
and contested the suit stating that he had 
been only’ a sub-tenant of the applicant 
to whom he had handed over posses- 
sion, the applicant could have been im- 
pleaded in the suit or, again, supposed 
the plaintiff had sought to implead the 
applicant also stating that though his 
claim was one against the first defendant 
he would like to implead the second 
defendant also to have a final determi- 
nation of the issue of possession once for 
all, surely such an application would 


have been allowed of Mahabir Prasad. 


Singh v, Narmadeshwar Prasad Singh 
(AIR 1967 Pat 326). It is not logical to 
refuse the same relief on the same plea 
because it is requested for by the third 
party. Sri Marwaha says that any decree 
he might in the action would not bind 
the applicant and preclude him from 
defending himself in proceedings for 
recovery of possession in case he is truly 
in possession, But that is exactly what 
O. 1, R. 10 is intended for to prevent 
multiplicity of proceedings when the 
question can be completely and. effec- 
tively decided in the presence of all the 
parties. 


18. All that is necessary for the Court 
at this stage is to be satisfied' prima facie 
that the applicant has a genuine inter- 
est in the subject-matter of the suit 
and that he has a bona fide and plausi- 
ble claim which can be conveniently and 
effectively considered in the suit. itself 


(See Arjan Singh v. Kartar Singh, AIR 


1975 Punj & Har 184). These require- 
ments are satisfied in:the present case. 


19. For the reasons abovementioned, I 
am of opinion that the trial Court was 


right in allowing the application under. 


O. 1, R. 10. In the view I have taken it 
is unnecessary to consider the alter- 
native plea of Sri Jain relying on AIR 
1958 SC 886 and AIR 1971 SC 2324 that, 
even assuming that the trial Court had 
erred in law in exercising the discretion 
under the rule in favour of respondent 
and against the applicants, that would 
not justify interference 
in revision under S. 115 of the Civil P. C, 
as no question of jurisdiction is involved. 


20.. The Civil Revision Petition is, 
therefore, dismissed with costs. 
; Petition dismissed. 
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Municipal Corporation, Delhi, Appel- 
lant v. Charanjit Lal, Respondent, 


Criminal ` Appeal No. 181 of 1971 


(A) Prevention of Food Adulteratior 
Act (37 of 1954), Ss. 16 and 2 (i) — Pre- 
vention of Food Adulteration Rule: 
(1955), R. 29 (e) — Sale of “papars” anc 
“phoolwari” — Use of permitted coal 
tar dye — Effect of amendment ol 
R. 29 (e) in 1972 — Offence when sample 
taken and accused convicted — Use ol 
coal tar dye ceasing to be offence during 
pendency of appeal — Accused cannot 
get benefit of amendment — Conviction 
stands, 1974 FAC 19 (Delhi) and 1971 Cri 
LJ 154 (Delhi), Overruled. 


Sale of “papars” and “phoolwari’ 
containing permitted coal tar dye was ar 
offence when the samples were taken 
from ‘the accused and he was convicted 
under Act, During pendency of appeal in 
High Court, R. 29 (e) was amended and 
such use was. permitted and sale ceasec 
to be an offence. 


Held, that the Rule could not have 
retrospective operation and the benefit 
could not be given to the accused. 1974 
FAC 19 (Delhi) and 1971 Cri LJ 154 
(Delhi), Overruled; 1975 Cri LJ 1590 
(Delhi), Foll. (Para 28) 


As a general rule every statute is 
deemed to be prospective unless by ex- 
press provision or necessary implication 
it is to have a retrospective effect. Whe- 
ther a statute or any other piece of legis- 
lation is to have retrospective effect 
depends upon the interpretation. of a 
particular legislation or statute having 
regard to well settled rules of construc- 
tion, It is a fundamental rule of English 
law that no statute shall be construed to 
have a retrospective operation unless 
such a construction appears very Clearly 
in the terms of the Act, or arises. by 
necessary and distinct implication. 

(Para 13-14) 

On the question of sentence a benefi- 
cial construction may be given but the 
rule of beneficial construction cannot be 
extended to render an act which was an 
offence as one which is not an offence. 
What was once an offence cannot be 
pleaded as not having . been an offence 


er ee oe 
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unless the law in unmistakable terms 
says SO, (Para 21) 


Further, reading Rr. 28 and 29 as in 
force at the relevant time it is clear that 
the coal tar dyes which could be used 
were those which were specified in R. 28. 
Rule 29 lays down that use of permitted 
coal tar dye in or upon any food othar 
than those enumerated is prohibited. 
Clause (e) of R, 29 mentioned Biscuits, 
Pastry, Confectionary and Sweets. This 
rule has since been amended by adding 
“savouries’ such as “papar”, “phoolwari” 
etc. The rule is quite specific. The terrms 


“biscuits”, “pastry”, “confectionary” 
and “sweets” cannot be called generic 
terms or destructive words, Everyore 


reading these words understands what 
they imply. In any case, “papar” ard 
“phoolwari” did not fall under any af 
the heads, namely, “biscuits”, “pastry” 
“confectionary” or “sweets”. It cannot ke 
said that “papar” or “phoolwari’ mace 
out of sago would be confectionary be~ 
cause the term confectionary is wel 
understood. (Para 25) 
In the circumstances it must be held 
that the amendment of R, 29 (e) oa 
22-4-1972 did not vitiate the prosecution 
and trial of accused. (Para 2€) 
Anno: AIR Manual (8rd Edn.), Pre. 
Food Adin. Act, S. 2, N. 1; S. 16, N. 1. 
(B) Prevention of Food Adulteration 
Act (37 of 1954), S. 16 — Prevention af 
Food Adulteration Rules (1955), R. 29 (e€) 
— Sale of “papars” and “phoolwari’ — 
Use of permitted coal tar dye — Rul3 
amended and use of permitted coal tar 
dye ceasing to be offence — Benefit of 
amendment can be given in matter ot 
awarding sentence though rule cannot 
have retrospective operation, AIR 1974 
SC 789, Foll. (Paras 21, 28 
Anno: 
Food Adin. Act, S. 16, N. 13. 


Cases Referred: Chronological Paras 


AIR 1977 SC 518 : 1977 Tax LR 1621 

2€. 

Delhi 34€ 
: 3, 19, 2€ 

AIR 1974 SC 789 : 1974 FAC 102 

3, 15, 19, 21, 2€ 


1975 Cri LJ 1590 : ILR (1975) 2 


1974 FAC 19 (Delhi) 3, 2C 
1971 Cri LJ 154 : 1974 FAC 21 (Delhi) 

i 3, 18, 20 
AIR 1968 SC 1336 25 


AIR 1968 All 392 : 1968 Cri LJ 1461 3 
AIR 1965 SC 444 : 1965 (1) Cri LJ 360 
r 17, 20, 21 
AIR 1961 SC 1494 : 1961 (2) Cri LJ 696 
. 27 
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M. N. Sharma, for Appellant; Bipin 
Bihari Lal with D. C. Mathur, for Re- 
spondent. 

JUDGMENT: — Criminal Appeal 


No. 181 of 1971 has been laid before us 
on a reference being made by two of us 
(Prakash Narain and S. Ranganathan, JJ.) 
to a larger Bench on account of what 
appears to be a conflict in law enunciat- 
ed by different Bench decisions of this 
Court. Criminal Appeal No. 182 of 1971 
has been laid before us because an iden- 
fica] point arises in that case also. 


2. The question which arises for 
determination is whether an amendment 
of a rule of the Prevention of Food 
Adulteration Rules, 1955, would affect a 
pending prosecution under the Preven- 
tion of Food Adulteration Act, 1954 and 
whether such a rule is to be given 
retrospective effect. The precise rule 
which is to be considered is R. 29 (e) of 
the said Rules as amended by Notification 
No. S. R. O. 2755, dated Nov. 24, 1956. 
The relevant part of the rule reads as 
under :— 


“29. Use of permitted coal tar dyes 
prohibited. — Use of permitted coal tar 
dyes in or upon any food other than 
those enumerated below is prohibited.” 
Underneath are mentioned various arti- 
cles of food. 


It is the common case of. the parties 
that coloured 'papars’ prepared from sago 
in Criminal Appeal No. 181 of 1971 and 
coloured ‘phoolwari’ in Criminal Appeal 
No. 182 of 1971 were not items of human 
consumption which were enumerated 
in R., 29 (e) on the date when the sam- 
ples were taken from the respondent or 
when he was prosecuted or during the 
course of the prosecution. Use of permit- 
ted coal tar dye was permitted by an 
amendment of R. 29(e) in or upon ‘papars’ 
and ‘phoolwari’ subsequently. It is not 
in dispute that this amendment had not 
come into force even at the time when 
the trial Court delivered its judgments 
acquitting the respondent but it was 
well known at that time that this amend- 
ment was likely to be made. The trial 
Court was persuaded to keep in view the 
proposed amendment and acquit the re- 
spondent. 


3. At the hearing of Criminal Appeal 
No. 181 of 1971 before two of us the 
appellant had relied on a decision of a 
Bench of this Court in Municipal Corpo- 
ration of Delh? v. Ail Dass, ILR (1975) 2 
Delhi 346 : (1975 Cri LJ 1590) which 
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construing the judgment of the Supreme 
Court in Ram Labhaya v. Municipal 
Corporation of Deihi, 1974 FAC 102: 
(AIR 1974 SC 789) had held that retro-~ 
spective effect to standards changed 
during the pendency of the trial or 
pendency of an appeal cannot be given. 
On behalf of the respondent reliance was 
placed on two Bench decisions of this 
Court in Municipal Corporation of Delhi 
v. Mai Ram, 1974 FAC 19 (Delhi), Sunder 
Lal v. Municipal Corporation of Delhi, 
1974 FAC 21: (1971 Cri LJ 154) and on 
Shyam Lal v, State, AIR 1968 Al 392 
in which it had been held that if during 
the pendency of the proceedings in the 
High Court or the trial Court standards 
applicable as to the purity of an article 
of food are changed, then the substitut- 
ed standards take the place of the old 
standards and must be given retrospec- 
tive effect. As noticed by us earlier, on 
account of the conflicting views expres- 
sed by different Benches of this Court 
_the matter was referred to a larger 
Bench te resolve the conflict and lay 
down the correct law. 


4. Although the point involved is a 
pure question of law yet it will be ad- 
visable to briefly set out the facts giving 
rise to the two appeals. 


5. In Criminal Appeal No, 181 of 1971 
the respondent is Charanjit Lal. He was 
prosecuted under S, 7 read with S, 16 of 
the Prevention of Food Adulteration 
Act, 1954 (hereinafter referred to as the 
Act) on the charge that he was keeping 
for sale coloured ‘papars’ prepared from 
sago at a shop, the sample of which was 
duly taken and found.to be adulterated 
inasmuch as permitted coal tar dye had 
been used in colouring it. Shri Charan 
_ Singh, Food Inspector of the Municipal 
Corporation of Delhi, went to Shop 
No. 6512,- Khari Baoli, Delhi, in which 
the respondent had kept the coloured 
‘papars’ prepared from sago for sale. A 
sample weighing 600 gms, was purchased 
by the Food Inspector against payment 
of Rs. 3.60 as price. Notice was given by 
the Food Inspector to the respondent. be- 
fore taking the sample that the purchase 
was being effected for the purposes of 
analysis to find out whether the article 
of food being sold was pure or adul- 
terated, The sample was duly sealed 
after purchase in accordance with rules. 
The Public Analyst. to whom the sample 
was sent, vide his report, Exhibit P-E, 
opined that the sample sent to him was 
adulterated because coal tar dye had 
been used for colouring which was not 
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permitted under the rules at that point 
of. time. In consequence the respondent 
was prosecuted. 


6. The réspondent admitted the sale 
but pleaded that he was not the manu-< 
facturer of coloured ‘papars’, Those had 
been purchased by him from some one 
else in the market. Evidence was led to 
show that coloured ‘papars’ prepared 
from sago were supplied to the respon- 
dent by a firm of Madras, M/s. Sri. Ven- 
kateswara & Co, Thus, the respondent 
pleaded warranty under S. 19 of the 
Act. The warranty was not proved. The 
trial Court, however, came to the con- 
clusion that though the warranty had 
not been proved, there was sufficient 
evidence to show that the respondent had 
sold coloured ‘papars’ as received by him 
from another part and in those circum- 
stances it would not serve the purpose 
of the Act if the real culprit is not pro- 
secuted and a person who buys goods 
from a firm and sells them as such is 
convicted. The contention on behalf of 
the prosecution that unless warranty is 
proved; as contemplated by Section 19 
of the Act, the question of prosecuting 
some one else did not arise, was repelled. 
While acquitting the respondent the trial 
Court also held that in its view convic- 
tion was not possible as a change in law 
was under the consideration of the Gov- 
ernment to the effect that permitted coal 
tar dye may be used for colouring 
‘papars’. The trial Court’s judgment was 
announced on May 29, 1971. As noticed 
earlier, the ‘amendment in Rule 29 came 
subsequently, namely, on April 22, 1972, 

7. In Criminal Appeal No. 182 of 1971 
also the respondent is Charanjit Lal. In 
this case the item that was purchased by 
Food Inspector, Shri Prem Parkash, was 
600 gms. coloured ‘Phoolwari’ prepared 


from sago for purposes of analysis. An 


amount of Rs, 3/- had been paid by way 
of price. The ‘Phoolwari’ that was pur- 
chased was duly sealed in accordance 
with the Rules and sent for analysis. 


- According to the Public Analyst report, 


Exhibit PE, it was found to be adulterat- 


‘ed inasmuch as coal tar dye had been 


used for colouring which was not per- 
missible under Rule 29. The respondent 
was prosecuted under Section 7 read 
with Section 16 of the Act. The re 
spondent. and the prosecution admitted 
the sale but pleaded warranty by saying 
that he had purchased the infringing 
article from M/s, Raja Ram Charanjit 
Lal of Fatehpuri, Delhi. The warranty 
was not proved in accordance with the 
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provisions of Section 19 of the Act, it 
was further pleaded by the respondent 
that Rule 29 was under amendment and 
the proposed amendment would meke 
‘Phoolwari’ one of the articles enumerat~ 
ed under Rule 29. A document, Exhibit 
DW 2/A, was produced, This is a ci 
cular dated May 14, 1970 purported to 
have been issued by the Municipal 
Health Officer to the Municipal Prosecu- 
tor. This circular brought to the 
notice of the Municipal Prosecutor 
that a representation had been made 
by the Halwais’ Association to permit 
use of permitted coal tar dye in savour-es 
and the matter was under active con- 
sideration! It further stated that in 
some cases despite the opinion of tae 
Public Analyst, prosecutions had not 
been launched in view of the propos2d 
change that was to be brought about. As 
the matter was likely to take some tire, 
the circular suggested, other similar cases 
being tried in courts might be kept pend- 
ing by obtaining adjournments from 
courts, The circular cited authority for 
the instructions being issued, the au« 
thority being orders from the Lt. Gov 
ernor, Union Territory of Delhi, as con~ 
tained in his D, O. No. 2864/LG/70 dated 
April 30, 11970, addressed to the Cora- 


missioner jof Municipal Corporation of. 


Delhi. The trial Court for reasons simi- 
lar as in the other case acquitted the re- 
spondent. 


8. The Municipal Corporation of Delhi 
after obtaining special leave filed appea_s 
in this court which are now before us 
for disposal. 


9. We have already observed that the 
amendment in Rule 29 was brought about 
subsequent the pronouncement of the 
judgment of the trial Court. On the face 
of it, therefore, the trial Court’s judg 
ments cannot be sustained because tha 
trial Court! could not take into considera- 
tion proposed legislation as there was 
nothing in existence which was required 
to be given a retrospective effect, Tha 
matter, however, does not end there be- 
cause, admittedly, pending the appeal im 
this court, [Rule 29 has been amended. 
The question is whether the benefit oł 
‘the amendment could be given to the re- 
spondent ty reading the rule as having 
retrospective effect, 


10. The Prevention of Food Adultera~ 
tion Act isla social legislation. It is one 
of the Directive Principles of State Policy 
contained in Part IV of our Constitu- 
tion that the State shall regard the rais- 
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ing of the level of nutrition and the 
standard of living of its people and the 
improvement of public health as among 
its primary duties (Vide Article 47), In 
furtherance of the said Directive 
Principles of State Policy and in order 
to curb the evil of food adulteration 
which was rampant in our country and is 


-undoubtedly a menace to public health 


which has to be rooted out, many States 
enacted laws to curb the evil. In 1954 
the Parliament decided to enact the Act 
to bring about uniformity in~the legis- 
lation meant to check this evil. That is 
how Act 37 of 1954 was enacted. Under 
this Act the Central Government is re- 
quired to constitute a committee called 
the Central Committee for Food Stan~ 
dards to advise the Central Government 
and the State Governments on matters 
relevant to the administration of this Act 
and to carry out the other functions as~ 
signed to it under the Act. The Com- 
mittee was to be comprised of expert no- 
minees of the Government, representa- 
tives of the medical profession, represen- 
tatives of the consumers’ interests etc. 
The Central Government was also re- 
quired to establish a Central Food Lab- 
oratory. Section.7 of the Act provides 
that no person shall himself or by any 
person on his behalf manufacture for 
sale, or store, sell or distribute, inter 
alia, any adulterated food. Section 2 (i) 
of the Act, as in force at the relevant 
time, defines the term “adulterated”. It, 
inter alia, reads :— 

“*Adulterated’ — an article of foad 
shall be deemed to be adulterated— 

Gj) if any colouring matter other than 
that prescribed in respect thereof and in 
amounts not within the prescribed limits 
of variability is present in the article; 


(k) if the article contains any prohi~ 
bited preservative or permitted preser- 
vative in excess of the prescribed limits;” 
Section 23 gives the Central Government . 
power to make rules while Section 24 | 
gives power to the State Government to . 
make rules. It is not in dispute that 
the Prevention of Food Adulteration 
Rules, 1955 (hereinafter referred to as the 
Rules) were made in exercise of valid 
power. We have already extracted 
Rule 29 earlier, and it is not disputed 
that the rule and its amendment were 
made in exercise of. valid power. 


11. Before we proceed further we 


‘may notice that it is common ground that 


the amended rule 29 in terms is not re- 
trospective .in operation. The question 


is whether the theory of beneficial con- 
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struction should be adopted and thé pre- 
sent rule be read retrospectively to give 
benefit to the respondent who admitted- 
ly, when he was prosecuted, was 
ceeded against for selling articles of food 
which, strictly speaking, could be 
garded as being adulterated within the 
meaning of the Act and the Rules. 


12, Learned counsel for the appel- 


lants first urged that in cases of econo- 
mic offences or such anti-social activity 
which social legislation like the Act en- 
deavours’ to curb the approach of the 
court should be to enforce the provisions 
of the Act strictly and not with the con- 
ventional attitude which is adopted in an 
ordinary criminal trial. The contention 
is that the primary purpose of the Parlia- 
ment in enacting such a law was to curb 
the highly objectionable anti-social ac- 
tivity of adulterating foodstuff which 
was rampant in this count. Adulteration 
of an article of food is, no doubt, an ex- 
tremely anti-social activity being highly 
deleterious to public health. It is the 
duty of courts, the submission runs, to 
assist the legislature in attaining the ob- 
ject of eradicating this evil and ensur- 
ing public health. If the courts were to 
take a lenient views or give liberal in- 
terpretation in favour of persons accus- 
ed of such anti-social activity it would 
be nullifying the just humane intentions 
of the legislature. There is force in this 
contention. At the same time there is 
also some force in the contention on be- 
half of the respondent that standards 
under the Act and the Rules are pre- 
scribed on the advice of a high-powered 
body and if those standards are revised or 
prescribed by way of amendment of: the 
Rules one should take note of the fact 
that the amendments have been brought 


about as a result of further research 


analysis and experience, Therefore, if it 
is merely a technical offence the rule of 
beneficial] construction should be adopted 
in construing the amendments and these 
amendments ‘should be given rétrospec- 
tive effect. 


_ 13-14. As a general rule every statute is 
deemed to be prospective unless by ex- 


press provision or necessary implication © 


it is to have a retrospective effect, Whe- 
ther'a statute or any other piece of legis- 
lation is to have retrospective. effect de- 
pends upon the interpretation of a par- 
ticular legislation or statute having re- 
gard to well settled rules of construc- 
tion. To quote from Maxwells, Interpre- 
tation of Statutes, “Upon the presump- 
tion that the legislature does not intend 
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what is unjust rests the ‘leaning against 
giving certain statutes a retrospective 
operation, Nova constitutio futuris for- 
man imponere debet, non praeteritis. 
They are construed as operating only in 
cases or on facts which come into exis- 
tence, after the statutes were passed 
unless a retrospective effect be clearly 
intended. It is a fundamental rule of 
English law that no statute shall be con- 
strued to have a retrospective operation 
unless such a consruction appears very 
clearly in the terms of the Act, or arises 
by necessary and distinct implication. . 


‘Perhaps no. rule of construction 
is more firmly established than this, that 
a retrospective’ operation is not to be 
given to a statute so as to impair an ex- 
{isting right or obligation, otherwise than 
as regards matter of procedure, unless 
that effect cannot be avoided without do- 
ing violence the language of the en- 
actment. If the enactment is expressed 
in language which is fairly capable of 
either interpretation, it ought to be con- 
strued as prospective only’. But if the 
language is plainly retrospective it must 
be so interpreted. At the same time, it 
is laid down that regard must be | paid 
to the dominant intention,.........,.. 


15. Although a statute or legislation 
may not either expressly or by necessary 
implication show an intendment of re- 
frospectivity yet, it is another cardinal 
principle of interpretation that to statute 
or a legislation should be so interpreted 
as to advance the purpose for which it 
was brought into existence. The prin- 
ciple behind this canon of construction 
is that it is the duty of the courts to 
give such construction to a statute as will 
suppress the mischief and advance the 
remedy. Even where the usual mean- 
ing of the language falls short of the 
whole object-of the legislature, a more 
extended meaning may be attributed. to 
the words, once again, according to Max- 
well, In other words, the legislative in<' 
tent has to be deduced from the word- 
ings of the legislation and a little stretch- 
ing is permissible if the purpose for 
which a legislation is brought into exis< 
tence can be advanced by doing so or the 
mischief that it intends to curb can be 
curbed by it. There must not, however, 
be unnecessary straining of the language 
or the words for words must be given 
their natural and plain meaning. It is 
by keeping in view these settled prin- 
ciples regarding’ construction of statutes 
that we have to examine the rival con- 
tentions, 
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16. According to the appellant, on 
August 8, 1969 when the samples wre 
lifted, the commission of the offence was 
complete, That today use of permited 
coal tar dye in ‘papar’ or ‘phoolwari’ is 
no longer an offence would not be <e- 
levant for the purposes of finding ut 
whether on August 8, 1969 an offeace 
was or was not committed, Reliance was 
placed on Shri Ram Labhaya v. Munzi- 
pal Corpn. of Delhi 1974 FAC 1®: 
(AIR 1974 SC 789), In this case the —p- 
pellant was prosecuted and convicted. 
On appeal the High Court acquitted hm. 
The article in question was a sample of 
‘Haldi’ taken from his shop which on 
analysis was found to contain foreign 
starches to the extent of 25 per cent. 
Rule 44 of the Rules provides that no 
person shall .sell turmeric containng 
any foreign substance, Section 7 (v) of 
the Act provides that no person shall =l 
any article of food in contravention of 
any provisions of the Act or any rele 
made thereunder. The trial court, there- 
fore, held that the sale of Haldi cm- 
taining foreign starches was in contra- 
vention of Rule 44 (h) read with Sectior 7 
(v) of the Act, During the pendency of 
the appeal in the High Court Rule A. %5. 
20.01 came into force on July 8, 1938 
under which it was provided that Ha di 
powder may contain not more than 6C% 
starch by: weight. The High Court 
gave the benefit of the amendment aad 
acquitted the appellant. On further ap- 
peal by the Municipal Corporation. of 
Delhi the Supreme Court observed that 
such an amendment which came  irto 
force after the date of the offence in 
question was a circumstance not withaut 
relevance on the question of senfenee, 
It upheld the conviction. 


17. As against the above decision bf 
the Supreme Court the respondent placed 
reliance on Rattan Lal v., State of Pun- 
jab, AIR 1965 SC 444. In that case tae 
question which arose for determinatixn 
was whether the High Court could give 
the benefit of the Probation of Offenders 
Act, 1958 to the appellant for an offenze 
committed prior to the extension of the 
said Act to Gurgaon District but on ds 
being so extended while the appeal was 
‘still pending ‘in the High Court agairst 
the conviction and sentence imposed Fy 
the trial Court. Subba Rao, J. (as ke 
then was) speaking for the majority o- 
served (at p. 446) :— 


“Every law that takes away or im- 
pairs a vested right is. retrospectiva. 
Every ex post facto law is necessari‘y 
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retrospective. Under Art. 20 of the Con- 
stitution, no person shall. be convicted 
of any offence except for violation of a 
law in force at the time of the commis- 
sion of that act charged as an offence, — 
nor be subjected to a penalty greater 
than that which might have been inflict- 
ed under the law in force at the time ot 
the commission of the offence, 


But an ex post facto law which only 
mollifies the rigour of a criminal law does 
not fall within the said prohibition”, 


18. Our brother, V. D. Misra, J, 
speaking for the bench in Sunder Lal v. 
Municipal Corporation. of Delhi 1974 
FAC 21:(1971 Cri LJ 154) (Delhi) 
noticed the above observation in Rattan 
Lal’s case and applying the rule of be- 
neficial construction gave effect to stan- 
dards of compounded ‘Hing’ as amended 
and held that those standards would 
have retrospective effect and the sample 
of ‘Hing’ for the sale of which Sunder 
Lal .was prosecuted could not be said: to 
be adulterated. The respondent relies 
on this decision. The other bench deci- 
sion of this court in‘ which retrospective 
effect was. given to the change of stan- 
dards merely follows the bench decision 
of this court in Sunder Lal’s case. 


19. We may here mention the con- 
flicting bench decision of this court in 
Municipal Corporation of Delhi v. Ail 
Dass ILR (1975) 2 Delhi 346: (1975 Cri 
LJ 1590). In this case the respondent 
had been prosecuted for selling butter 
which on analysis was found to be adul- 
terated due to 4.3 per cent excess in 
moisture and 1.5 per cent deficiency in 
fat. Respondent was acquitted as the 
trial Magistrate was of the view that at 
Bharat Sweets Bhandar from where*the 
sample was lifted butter as such was not 
sold and the butter kept in the shop was 
to be used in preparation of samosas. On 
appeal by special leave jt was held that 
it was not material that the respondent _ 
was not a dealer in butter. On the 
other question of the beneficial construc- 
tion, it was held that though on the date 
when the sample of the butter was taken 
the standards prescribed by the rules 
were amended subsequently yet in de- 
termining whether or not the sample of 
butter was adulterated the standard ot 
quality laid down for the item as in 
force on the date when the sample was 
lifted had to be considered and not the 
substituted standards. This decision fol- 
lows Ram Labhaya v. Municipal Corpo- | 
ration of Delhi 1974 FAC 102: (ATR 1974 
SC 789), 
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' 20. In our opinion, and we say this 
with respect, the decision of a bench of 
this court in Sunder Lal v. Municipal Cor- 
poration of Delhi (1971 Cri LJ 154) (Delhi), 
followed by another bench decision of 
this court in Municipal Corporation of 
Delhi v. Mai Ram, 1974 FAC 19 (Delhi) 
appear to have been given by reading 
certain observations of Subba Rao, J. in 
‘Rattan Lals case (ATR 1965 sc 444) 
shorn from the context. The observa- 
~- tions of Subba Rao, J. quoted in Sundar 
Lal’s case follow the submissions of the 
`- counsel which have been noticed: In 
para 6 of the judgment what the learned 
Judge had observed was that the first 
' question which arose for consideration 
was whether the High Court, acting 
under section 11 of. the Probation of 
Offenders Act, could exercise the power 
conferred on a court under Section 6 oi 
that Act, It was submitted, and it is so 
noticed, that the jurisdiction of the High 
Court under S. 11 (3) of that Act was 


confined only to a case that had been . 


brought to its file by appeal or revision 
and therefore, it could only exercise such 
jurisdiction as the trial court had, and in 
that case the trial Court could not have 
made any order under Section 6 of the 
Act as at the time it made the order the 
Act had not been extended to Gurgaon 
Dist. On this assumption, the judgment 
proceeds, the Act could not be given re- 
trospective operation, as, if so given, it 
would affect the criminal liability of a 
person for an act committed by him be- 
fore the Act came into operation. Then 
the learned Judge notices that a number 
of decisions were cited bearing on the 
question of retroactivity of a statute in 
the context of vested rights, Immedia-~ 
tely thereafter follows the passage quot- 
ed in Sunder Lal’s case. After that pas- 
sage what Subba Rao, J. observed was as 
follows (at p. 446): 


“If a particular law makes a provision 
. to that effect, though retrospective in 
operation, it will be valid. The question 
whether such a law is retrospective and, 
if so, to what extent depends upon the 
interpretation of a particular statute, 
having regard to the well settled rules of 
construction’ 
Having soticed the canons of interpreta- 
tion and the submissions this is: what is 
ultimately observed by Subba Rao, J. in 
Rattan Lal’s case (at p. 447): 

“Let us now proceed to consider the 
question raised in the present case. This 
is not a case where an act, , which was 


not an offence before the Act, i is made an 
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offence under the Act nor this is a case 
where under the Act a punishment 
higher than that obtaining for an offence 
before the Act is imposed. (Emphasis 
supplied). This is an instance where 
neither the ingredients of the offencé nor 
the limits of the sentence are disturbed, 
but a provision is made to help the re- 
formation of an accused through the 
agency of the court. Even so the statute 
affects an offence committed before it 
was extended to the area in question, It 
is, therefore, a post facto law ` and has 
retrospective operation, In considering ~ 
the scope of such a provision we must 
adopt the rule of beneficial construction 


‘as enunciated by the modern trend of 


judicial opinion without doing violence 
to the provisions of the relevant section. 
Section 11 (3) of the Act, on the basis of 
which the learned counsel for the State 
advances most of his arguments, has no 
relevance to the present appeal; the said 
sub-section applies only to a case where 


‘no appeal lies or is preferred against the 


order of a court declining to deal with 
an accused under S. 3 or S. 4 of the Act, 
and in the instant case an appeal lay to 
the Sessions Judge and indeed an appeal 
was preferred from the order: of the 
Magistrate. The provision that directly 
applies to the present case is S, 11 (1) of 
the Act, whereunder an order under the 
Act may be made by any Court empower- 
ed to try and sentence the offender to 
imprisonment and also by the High Court 
or any other court when the case comes 
before it on appeal or in revision. The 
sub-section ex facie. does not circumscribe 
the jurisdiction of an appellate court 
to make an order under the Act only in 
a case where the trial court could have 
made that order. The phraseology used 
therein is wide enough to. enable the ap- 
pellate court or the High Court when the 
case comes before it, to make such an 
order, It was purposely made compre- 
hensive, as the Act was made to imple- 
ment a social reform. As the Act does’ 


not change the quantum of the sentence, 
but only introduces a provision to reform 
the offender, there is no reason why the 
Legislature should have prohibited the 
exercise of such, a power, even if the 
case was pending against the accused at 
one stage or other in the hierarchy of: 


tribunals.” (Emphasis supplied) 
` 21. In our view it is in the context of 


the above observations that one has to 
read the cueiar of the Supreme Court 
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in Rattan Lals case (AIR 1965 SC 443), 
On the question of sentence a beneficial 
construction may be given and, indeed, 


in the present cases we feel should 3 


given, but the rule of beneficial construc~ 
tion cannot be extended to render an ect 
which was an offence as one which is not 
an offence. We cannot accept the argi- 
ment that Ram -Labhaya’s case (AIR 1974 
SC 789) was really concerned with con- 
struing the provisions of Section 10 (7) 
of the Act and the observations of Y. V. 
Chandrachud, J (as he then was) im 
paragraph 6 should not be held to have 
laid down any rule of law. As we have 
observed earlier what was once an offence 
cannot be pleaded as not having been 
an offence unless the law in unmistak=2- 
able terms says so. The observations of 
Chandrachud, J. cannot be regarded as 
pari curia or even obiter. While uphold- 
ing the conviction it was only on the 
question of sentence that the amendment 
was held to be relevant. 


22. It was then contended on behaif 
of the respondents that „as is evident 
from the circular, Exhibit DW. 2/A in 
Criminal Appeal No. 182 of 1971 issued 
within six months of the lifting of tke 
sample, the provisions of old Rule 29 (e) 


cannot be read to be exhaustive. Indeed, ` 


it was urged, the social problem reflected 
in Exhibit DW. 2/A has to be kept in 
view and beneficial construction should 
be given to the amendment to subserve 
the social purpose as otherwise it will be 
enforcing law which would create a sociel 
mischief. The contention is that savov- 
ries like ‘papar’.and ‘fhoolwari’ have 
traditionally been sold coloured wita 
permitted coal tar dye and to hold other- 
wise would be to be blind to realities. 
To advance the purpose of the Act or to 
supress the mischief intended to be curb- 
ed by the Act, it was submitted, it was 
necessary to take note of the realities af 
the situation that ‘papar’ and ‘phoolwar?’ 
are savouries which even the Adminis- 
tration later on recognised could be sold 
after being coloured by permitted coal 
far dye. It was further submitted that 
the amendment in the rule really sup- 
plied an omission or explained an ear- 
lier provision which had really been 
copied from the English Act and the 
Rules without: application of mind to 
Indian conditions. It was even suggested 
that the terms used in the original sche- 
dule were generic terms and adding o 
the words ‘papar’ and ‘phoolwari’ is only 
explanatory or  clarificatory. Reliance 


was placed on a number of decisions, 
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23. Reading Rr. 28 and 29 as in force 
at that time it is clear that the coal 
tar dyes which could be used were those 
which were specified in R. 28. ‘Rule 29 
lays down that use of permitted coal tar 
dye in-or upon any food other than those 
enumerated is prohibited. Clause (e) of 
R. 29 mentioned Biscuits, ‘Pastry, Con- 
fectionary and ‘Sweets. This rule was 
since been amended, as noticed ear- 
her, by adding ‘savouries’ such as 
‘papar’, ‘phoolwari’ etc. The rule, in our 
opinion, is quite specific. The terms ‘bis- 
cuits’, ‘pastry’, ‘confectionary’ and 
‘sweets’ cannot be called generic terms 
or descriptive words, Everyone reading 
these words understands what they. im- 
ply. In any case, ‘papar’ and ‘phoolwari’ 
did not fall under any of the heads, 
‘biscuits’, ‘pastry’, ‘confec- 
tionary’ or ‘sweets’. It cannot be said 
that ‘papar’ or ‘phoolwari’ made out of 
sago would be confectionary because the 


‘term confectionary is well-understood. 


24. The cases relied upon may now 
be noticed, In Seksaria Cotton Mills Ltd. 
v. State of Bombay, AIR 1953 SC 278, 
what was laid down was that in a penal - 
statute it is the duty of the Courts 
to interpret words of ambiguous meaning 
in a broad and liberal sense so that they 
will not become traps for honest, un- 
learned (in the law) and unwary men. 
In our opinion, this case has no relevance 
to the facts of this case. The so-called 
traditional sale of coloured ‘papar’ des- 
pite the old R. 29 (3) does not mean 
there was an ambiguity in the rule. 


25. In Keshavlal Jethalal v. Mohanlal 
Bhagwandas AIR 1968 SC 1336, the con- 
tention that 5: 29 (2) of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act should be construed to be 
retrospective in operation was not ac- 
cepted, on a plain reading of the section. 


26, In Thiru Manickam & Co. v. State 
of Tamil Nadu, AIR 1977 SC 518, it was 
held that an amendment which is by way 
of clarification of an earlier ambiguous 
provision can be useful aid in construing 
the earlier provision even though such 
an amendment is not given retrospective 
effect. In our opinion the principle has 
no application to the facts of the present 
cases as we have held that the words 
contained in R. 29 (3) were not ambi- 
guous in their connotation. 


21. In M. V., Joshi v. M. U. Shimpi, 
AIR 1961 SC 14%, the contention that a 
penal statute should be construed n 
favour of the accused was-negatived and 
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the established canon of jnterpretation 
it is the paramount duty of the judicial 
interpreter to put upon the language of 
the Legislature, honestly and faithfully, 
its plain and rational meaning and to 
promote its object was reiterated. How 
this question helps the respondent ‘is ‘be~ 
yond us. 

28. The result is that we hold that 
= the amendment of R. 29 (e) on April 22, 
1972 does. not vitiate the prosecution or 
trial of the respondent, The facts are nut 
in dispute and so, the respondent must 
be held guilty of the offence under S, 7 
read with S. 16 of the Act for having 
sold, in one case ‘papars’ and in the 
other - ‘phoolwari’ in contravention of 
R. 29 (e) as in force at that time. On the 
question of conviction, therefore, the cor- 
rect law has 
Bench of this Court in the case of Muni- 
cipal Corporation of Delhi.v. Ali Dass 
(1975 Cri LJ 1590). On the question of 
sentence the correct approach is, as has 
been laid down by the Supreme Court 
in Ram Labhaya v. Municipal Corpora- 
tion of Delhi (AIR 1974 SC 789). 


29. We, therefore, accept these ap- 
peals and convict . 
offence with which he was charged in 
each of the two cases. Ih the circum- 
stances of the case, we sentence, the 
respondent to simple imprisonment till 
the rising | of the Court. 

Appeals: allowed. 
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After the death of the person conti- 
nuing in possession after the determina- 
tion of his tenancy, the legal represen- 
tatives have the limited right of inherit- 
ance as given in the definition of tten- 
ant’ in S. 2 (1) as retrospectively am- 
ended by the Amending Act of 1976. 

(Paras 18, 19, 24) 


The ‘words ‘any person continuing in 
possession after the termination of his 
tenancy’ occurring in the definition of 
‘tenant’ in S. 2 (j) of the Act prior to its 
amendment by the 1976 Amending Act 
Was capable of two interpretations, It 
was arguable that the old definition- 
of ‘tenant’ equated ‘any person continu- 
ing in possession after the termination 
of his tenancy’ with ‘any person by 
whom or on whose account or on behalf 
the rent of any premises is or but for 
a special contract would be payable’, 
namely the contractual tenant. But the 
decisions in Anand Nivas, AIR 1965 SC 
414 and J. C. Chatterjee, AIR 1972 SC 
2526 ‘held otherwise, namely that ‘any 
person continuing in possession after the 
termination of his tenancy’ was not to 
be equated with the contractual tenant, 
but was to be regarded as a statutory 
tenant whose tenancy and statutory 
protection could not be inherited by his 
legal representatives. The established 
doctrine of precedent in countries gov- 
erned by the common law system is 
that judicial decisions declare the law 
as it is and has always been in the past 
and that they do not create completely 
new law by amending the existing law. 
The effect of this theory on the mean- 
ing of the old definition of tenant in 
the Delhi Act is this: while two dif- 
ferent interpretations of the words ‘any 
person continuing in possession .after the 
termination of his tenancy’ were pos~ 
sible initially when the Delhi Act ‘was 
enacted, the interpretation given by the 
decision in Anand Nivas became the 
law by virtue of the decision under 
Art. 141 of the Constitution. This was 
deemed to be the law from the very 
enactment of the old definition. 

(Paras 9, 12, 13) 


Parliament was of the view that the 
total absence of heritability of tenancy 


rights or statutory protection against 
eviction caused hardship to the legal 


representatives of a person who conti~ 
nued in possession after the termina~. 
tion of his tenancy. The Delhi Rent Con= 
trol (Amendment) Ordinance No, 24 of 
1975 came into force on ist December, 
1975, It was replaced by the Amending 
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Act of 1976 which also was made to 
come into force.to the ist December, 
1975. Therefore, the definition’ of tenant. 
was amended retrospectively by tne 
Ordinance No, 24 of 1975. replaced by 
Amendment Act of 1976. The old deñ- 
nition was substituted by the new deñ- 
nition with retrospective effect which 
went back to the very commencement of 
the Delhi Rent Control Act of 1958. The 
effect was as if the definition of ‘tenar:t’ 
right from the inception of the Delhi 
Act was the definition which was jn- 
serted in it by the amending Act. of 
1976. This cut both ways: (a). Those who 
could argue that prior to the decisicn 
of Anand Nivas the legal representa~ 
tives of a- person who continued im pos- 
session after the termination. of his 
tenancy inherited the tenancy were de=- 
prived of that argument with the con- 
solation that only some of the legal re- 
presentatives: and that too for a pericd 
of only one year inherited that tenancy, 
(by Those (who) could argue that in 
view of the decision in Anand Nivas 
the legal representatives. of a persan 
continuing in possession after the ter- 
mination of his tenancy did not: inher-t 
either his tenancy or the statutory prc- 
tection were told that some of the legal 
representatives for the period of one 
year could inherit the tenancy. The 
legislation. was. thus a compromise be~ 
tween the contending claims of the lanc~ 
lords. and the legal representatives cf 
the person continuing in possession after 
the termination of his tenancy. Ths 
legislative compromise took effect and 
from the inception of the Delhi Act till 
now it is deemed to be the law in this 
respect. The decision in Damdilal’s 
case AIR 1976 SC 2229 could not apply 
to. Delhi Act at any time. . 

(Paras 14, 161 


The retrospective amendment also in< 
serted a distinction between the letting 
of premises for residential purposes and 
the letting of premises for non-residen~ 
tial purposes in the definition of ‘ten« 
ant’ in S. 2 (1) of the Delhi Act, The 
limited right of inheritance. is grantec' 
only to some of the heirs living in the 
premises with the deceased person 
whose tenancy has been: determined bul 
not to those who could not be living 
with him because the letting was for 
a non-residential purpose. The benefit 
of amendment. is available only when 
the: tenancy was for residential. purpose. 
AIR. 1978 SC. 955, Rel. on. - 

f (Paras 17, 34) 
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(B) Precedent — Ratio 
Modes of ascertainment. 

The ratio decidendi of a case is as- 
certained mainly by two methods. First- 
ly, it is determined by ascertaining the 
facts treated as material by the court 
and the principle derived from the ap- 
plication of law of these facts. Second- 
ly the ratio of a decision as lawyers 
understand it may be said to be in the 
rule of law expressly or impliedly treat- 
ed by the Judge as a necessary step im 


reaching his conclusion. (Para 15) 
Cases Referred: Chronological Paras 
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DESHPANDE, C. J.:— It is the effect 
of the change in the definition of ‘ten- 
ant’ in Section 2 (1) of the Delhi Rent 
Control Act, 1958 (the ` principal Act) 
brought about by the retrospective am- 
endment made by Section 2 of the Delhi 
Rent Control (Amendment) Act, 1976 
(amending Act), which isto be consi- 
dered in these appeals referred to the 
Full Bench. 

2. The Questions: 

(1) What is the meaning of ‘tenant’ in 
Section 2 (1) of the principal Act first- 
ly under the old definition as it exist- 
ed prior to ist December, 1975 and se- 
condly in the amended definition with 
effect from Ist December, 1975. 

(2) Does the decision of the Supreme 
Court in Damadilal v, Parashram, AIR 
1976 SC 2229, apply to the construction 
of the old definition of. ‘tenant’ in pre- 
ference to the majority decision in 
Anand Nivas Pvt. Ltd. v. Anandji Kal- 
yanji Pedhi, AIR 1965 SC 414 followed 
in J. C. Chatterjee v. Sri Kishan Tan- 
don, AIR. 1972 SC 25267 


(8) Whether in the new definition 
clauses (ii) and (iii) of Section 2(1) have 
to be considered together or whether 
clause (ii) thereof can be construed in- 
dependently of clause (iii) and without 
being fettered by it? 
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The Change 
(a) Old Definition: | 


3. The original definition of ‘tenant’ 
in Section 2(1) in the principal Act was 
as follows: 


“‘tenant’? means any person by whom 
or on whose account or behalf the rent 
of any premises is, or but for a special 
contract would be payable and includes 
a sub-tenant and also any person con- 
tinuing in possession after the termina« 
tion of his tenancy but shall not in 
elude any person against whom any 
order or decree for eviction has been 
passed.” 


(b) Its Interpretation 


4. In Anand Nivas (AIR 1965 SC 414) 
followed in J, C, Chatterjee (AIR 1972 
SC 2526) the words ‘any person conti~ 
nuing in possession after the termina- 
tion of his tenancy’ were construed to 
mean a statutory tenant who was 
sharply distinguished from the contrac« 
tual tenant. It was held that the pos« 
session of the statutory tenant was pro« 
tected only during his lifetime by the 
rent control legislation, His legal repre- 
sentatives were not entitled to inherit 
either the tenancy or the statutory pro« 
tection after his death, This was con= 
trasted with the possession of contrac- 
tual tenant whose tenancy was herit- 
able after his death and whose legal 
representatives were also entitled to 
ne protection of the reni control legis- 
ation. 


(c) Hardship, 


5. Parliament was of the view that 
the total absence of heritability of ten- 
ancy rights or statutory protection 
against eviction caused hardship to the 
legal representatives of a person who 
continued in possession after the termi- 
nation of his tenancy. This hardship 
was redressed by Parliament by meet- 
ing the grievances of the legal repre- 
sentatives half way. A compromise was 
made between the claims of the land- 
lords for immediate possession of tha 
premises on the death of the so-called 
statutory tenant and the claims of his 
legal representatives to inherit his sta- 
tutory protection, The Delhi Rent Con=« 
trol (Amendment) Ordinance No, 24 of 
1975 came into force on ist December, 
1975. It was replaced by the Amending 
Act of 1976 which also was made to 
come into force to the ist December, 
1975. 
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(d) The New Definition: 

6. The amendment replaced the old 
definition by recasting Section 2(1), the 
relevant part of which is as follows: 

“tenant means any person by whom 
or on whose account or behalf the rent 
of any premises is, or, but for a special 
contract, would be payable, and in- 
cludes— | 

(i) a sub-tenant; 

(ii) any person continuing in posses« 
sion after the termination of his ten-« 
ancy; and 

(iii) in the event of the death of the 
person continuing in possession after 
the termination. of his tenancy, subject 
to the order of succession and conditions 
specified, respectively, in Explanation I 
and Explanation II to this clause, such 
of the aforesaid persons— 

(a) spouse, 

(b) son or daughter, or, where thera 
are both son and daughter both of them, 

(c) parents, 

(d) daughter-in-law, being the widow 
of his pre-deceased son, as had been 
ordinarily living in the premises with 
such person as a member or members 
of his family up to the date of his 


7. The amendment was based on the 
them accepted view that ‘any person cons 
tinuing in possession after the termina- 
tion of his tenancy’ was only a statutory 
tenant. The protection given to him by 
the Act lasted only- up to his death. 
The intention of clause (iii) was to ex=« 
tend the definition of tenant in cl. (ii) 
to include certain heirs of the tenant 
who were ordinarily living with the 
tenant in the premises as members of 
his family up to his death. It is to be 
noted that this amendment was made 
by the legislature when the majority 
decision in Anand Nivas (AIR 1965 SC 
414) followed in J. C, Chatterjee (AIR 
1972 SC 2526) was the governing law 
and a person continuing in possession 
after the termination of his tenancy was 
not regarded as tenant put only as sta= 
tutory tenant, 


THE FACTS: 

8. The appellants before us are heirs 
of tenants of premises let out for non- 
residential purposes. The tenancies have 
been held to have been terminated þe- 
fore the deaths of the tenants which 
took place prior to 1-12-1975. The heirs 
of the deceased tenants could not, theres 
fore, be said to be living in the pre- 
mises with the deceased at the time of 
their deaths. The decree for possession 
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has been passed. against the ground 
that the heirs (appellants herein) w=re 
mot tenants and the Delhi Rent Control 
Act did not apply to them,. Though -he 
original tenants had died prior to 1-2- 
1975, the suit for possession by he 
landlord, Narain Dass against Moad, 
Din and others was filed in 1967, while 
the suit for possession by the landlocd, 
Mrs, Vinod Ahluwalia, against Hariwal 
Singh and others was filed in 1976, Beth 
the suits were decreed in favour of the 
fandlords om the view that after the 
termination of tenancies the original 
tenants became only statutory tenaats 
entitled to the protection against evc- 
tion only during their lifetime but rot 
beyond, The heirs of the tenants cid 
not, therefore, inherit any right frem 
them to remain in possession, This view 
was in accordance with the decision in 
Anand Nivas and J, C, Chatterjee, It 
was not affected by the amendment of 
the definition of ‘tenant’ which came ii 
to force on 1-12-1975, 


Two Different Meanings of ‘Tenant’: 


9. It was arguable that the old deñ- 
nition of ‘tenant’ equated ‘any persam 
continuing in possession after the ter- 
mination of his tenancy’ with ‘any pe- 
son by whom or on whose account or 
behalf the rent of any premises is Fr 
but for a special contract could be paz- 
able’, namely the contractual tenart. 
But the decision in Anand Nivas (AIR 
1965 SC 414) and J. C. Chatterjee (AM 
1972 SC 2526) held otherwise, name-y 
that ‘any person continuing in posses~ 
sion after the termination of his ter~ 
ancy’ was not to be equated with tke 
contractual tenant, but was to be re~ 
garded as a statutory tenant whose ter~ 
ancy and statutory protection could net 
be inherited by his legal representz~ 
tives, Actually the decision in Anard 


Nivas was in relation to the definitica’ 


of ‘tenant’ in the Bombay Rents, Hotel 
and Lodging House Rates Control Ac, 
1947, which generally similar to the ofl 
definition of ‘tenant’ of the Delhi Ac, 
could arguably also be distinguishet 
from it, The same could be said of tia 
definition of ‘tenant’ in the Rajasthan 
Premises (Control of Rent and Evictior) 
Act, 1950, which was the subject-mat 
ter of the decision in J. C, Chatterjee; 


10. On the other hand,. the definition 
of ‘tenant’ in the Madhya Pradesh Ac 
commodation Control Act, 1961 is suts 
stantially the same as was the old def 
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Damadilal (AIR 1976 SC 2229), it has 
been held in agreement with the dissent- 
ing judgment of Sarkar J. in Anand 
Nivas (AIR 1965 SC 414) that a person 
continuing in possession after the ter- 
mination of the tenancy was a tenant 
precisely of the same kind as was the 
contractual tenant as the two were 
equated with each other in the defini- 
tion of ‘tenant’, It was pointed: out that 
the concept of ‘statutory tenant’ was 
unknown to the rent control legislation 
in India. It was not based on any gene- 
ral principle. On the contrary, it was 
the result of statutory provisions in 
the English legislation which had no 
parallel in the Indian legislation, That 
concept could not, therefore, be brought 
into Indian legislation either on princi~ 
ple or by analogy. It was, therefore, 
held that the legal representatives of a 
person who continued in possession 
after the termination of his tenancy 
were entitled to inherit his tenancy and 
the statutory protection against - evic- 
tion, etc, attached to it, 


The Effect of Damadilal: 

11. In respect of the definition of 
‘tenant’ in the M. P. Act, the decision 
in Damadilal (ATR 1976 SC 2229) is pre- 
ferable to the previous decisions in 
Anand Nivas (AIR 1965 SC 414) and 
J. C. Chatterjee (AIR 1972 SC 2526) for 
the following reasons: 

(i) The definition of ‘tenant’ in the 
Bombay Act is arguably not quite the 
same as the definition of tenant in the 
M. P. Act and the Delhi Act, 

(ii) The decision in Damadilal is sub- 
sequent to the decision in Anand Nivas 
and J. C. Chatterjee. Though all these 
decisions are by Benches of three 
Judges, the latest decision has to be pre- 
ferred to the earlier ones. 

(iii) The decision in Anand Nivas has 
been considered and discussed by the 
Bench who decided Damadilal. It can- 
not be said, therefore, that the decision 
in Damadilal was given without consi- 
dering the previous decision in Anand 
Nivas, 

The Declaratory Theory of Precedent: 

12. The established doctrine of pre~ 
cedent im countries governed by the 
common law system is that judicial de- 
cisions declare the law as it is and has 
always been in the past and that they 
do not create completely new law by 
amending the existing law. This is con- 
trasted with legislation which always 
enacts new law to some extent except 


nition of tenant in the Delhi Act, IQ when legislation is intended merely 
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to consolidate the existing law. The dif- 
ference between the operation of judi- 
cial decisions and legislation follows 
from the difference in the nature of the 
two, A judicial decision necessarily de- 
cides on the facts which have already 
arisen and which are to be governed by 
the law which existed when the events 


constituting the facts happened. The 
happenings are necessarily before the 
litigation comes to the court and thus 


before the decision is given. Secondly, 
the process. of reasoning of the court 
takes the form of applying the existing 
law to the facts of the case: The decla- 
ratory nature of a precedent is the 
same when it: interprets: a statute as it 
is when it declares the common law 
(Rupert Cross, “Precedent in English 
Law”, second edition page 221). 


13.. The effect of this theory on the 
‘meaning of the old definition of tenant 
in the Delhi Act is this: while two dif- 
ferent interpretations of the words ‘any 
person continuing in. possession after 
the termination of his temancy’ were 
possible initially when the Delhi Act 


was enacted, the interpretation given 
by the decision in Anand Nivas (AIR - 


1965 SC 414) became the law by virtue 
of the decision under Article 141 of the 
Constitution. This was deemed to be 


the Jaw from =the very enact- 
ment of the old’ definition. How 
long this continued to be the 
law? The law may be changed pro- 
spectively or retrospectively by 


legislation. It. 
ed retrospectively (except im the 
rare case of a prospective overrul- 
ing) by a new precedent which -over- 
rules or departs from the old one, It 
makes all the difference as to which of 
these two methods of changing the law 
was adopted first. It is the method’ of 
legislation which changed the defini- 
tion of tenant in the Delhi Act by the 
Amending Act of 1976. It is true that 
the Amending Act came imto force from 
Ist December, 1975, but the most signi- 
ficant provision of the Amending Act 
for our purpose is Section 2, which 1s 
as follows: ; 


"In Section 2 of Delhi Rent Control 


Act, 1958 (59 of 1958) (hereinafter re- 
ferred to as the principal Act), for 


clause: (1), the following clause shall be, 
and: shall be deemed always to have 


- been substituted.” 


premem 


14. The old definition was substitut- 
(ed by the new definition with a retro- 


- of his tenancy. The legislative 


may also be chang- 
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spective effect which went back to the 
very commencement of the Delhi Rent 
Control Act of 1958. The effect was (as) 
if the definition of ‘tenant’ right from 
the inception of the Delhi Act was the 
definition which was inserted in it by 
the amending Act of 1976. This cut 
both ways: (a) Those who could argue 
that prior to the decision of Anand Ni- 
vas. the legal representatives of a per- 
son who continued in possession after 
the termination of his tenancy inherit- 
ed the tenancy were deprived of that 
argument with the consolation that only 
some of the legal representatives . and 
that too for a period of only one year 
inherited that tenancy, (b) .Those (who) 
could argue that in view of the deci- 
sion in Anand Nivas the. legal represen- 
tatives. of a person continuing in pos- 
session. after the termination of his ten- 
ancy did mot inherit either his tenancy 
or the statutory protection were told 
that some of the legal representatives 
for the period of one year could inherit 
the tenancy. The legislation was thus a 
compromise between the contending 
claims of the landlords and the legal 
representatives of the person continu- 
ing in possession after the ' termination 
compro- 
mise took effect and from the inception 
of the Delhi Act till now it is deemed 
to be the law in this respect. 
Inapplicability of Damadilal to Delhi: 


15. The ratio decidendi of a case is 
ascertained mainly by two methods. 
Firstly, it is determined by ascertaining 
the facts treated as material by the 
court and the principle derived from the 
application of law of these facts (A. L. 
Goodhart, “Determining the ratio deci 
dendi. of a case”, Essays in Jurisprud- 
ence and the Common Law page 1). Se- 
condly the ratio of a decision as 'law-| 
yers understand it may be said to be 
in the rule of law expressly or implied- 








Edition page 177). 

16. The applicability of Damadilal 
to Delhi was prevented by the fact that 
before the said decision was announced 
by the Supreme Court the law in Delhi 
was so changed that it became material- 
ly different from the law in Madhya 
Pradesh in respect of the definition of 
‘tenant’. The ratio decidendi of Damadi= 
lal could, therefore, apply only to cases 
covered by the Madhya Pradesh: Act bes - 
cause the person continuing in possess. 
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sion after the termination of tenarcy 
was equated with the contractaul ten 
ant only in that Act. On the  contréery 
in the Delhi Act this equation had come 
to an end by the effect of the amending 
Act of 1976. What is more is the charge 
made by the amending Act of 1276 
which came into force on 1-12-1975 was 
given retrospective effect which went 
back to the very commencement of the 
Deihi Rent Control Act, 1958. The re~ 
sult was that at no period of time dur- 
ing the currency of the Delhi Act frcm 
its enactment till now the old definition 
of ‘tenant’ which once existed in tae 
Delhi Act can be deemed to have besn 
there at all, The decision in Damadital 
(AIR 1976 SC 2229) could not apply ex- 


cept to the said definition, Since tne 
said defintion by the retrospective 
deeming effect is deemed not to have 
existed at any time in the Delhi Act 
the decision in Damadilal could nət 
apply to the Delhi Act at any time, 
This conclusion accords with that f 


A. B. Rohatgi J. in Mohan Lal v., Shri 
Krishan, (1977) 2 Ren CJ 505: (AIR 
1978 Delhi 92). 


Difference between Residential & Non- 
Residential Letting: 


17. The retrospective amendment also 
inserted a distinction between the let 
ting of premises for. residential pu^ 
poses and the letting of premises for 
non-residential purposes in the defini- 
tion of ‘tenant’ in Section 2 (1) of tke 
Delhi Act. The limited right of inheriv- 
ance is granted only to some of the heirs 
living in the premises with the deceas= 
ed person whose tenancy has been deter 
mined but not to those who could nct 
be living with him because the letting 
was for a non-residential purpose. The 
words used in the amended definition 
of ‘tenant’ to give the limited right of 
inheritance to such persons ‘as had been 
ordinarily living in the premises wita 
such person as members of his family 
up to the date of his death’ have to b2 
construed to mean that the benefit of 
amendment is available only when the 
tenancy was for residential purpose, I} 
is only then that the heirs of the ten- 
ants could live with him in the premi- 
ses at the time of his death. If the pre- 
mises were not let for residential pur- 
pose then neither the tenant nor his 
heirs could be living in those premises 
This conclusion is based on the reason- 


ing in the recent decision of the Sup- 
reme Court in Ganpat Ladha v, Sashi- 
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kant Vishnu Shinde, AIR 1978 SC 955, 
construing similar words in S. 5 (11) (e) 
of the Bembay Rents, Hotel and Lodg- 
ing House Rates Control Act. It may 
be mentioned in passing that in Firm 
Sardari Lal Vishwa. Nath v. Pritam 
Singh, AIR 1978 SC 1518, the person 
continuing in possession after the ter- 
mination of tenancy was again. tenant for 
the sake of convenience called a statu- 
tory tenant under the East Punjab 
Urban Rent Restriction Act, 1949, though 
the question there was whether a mno- 
tice to determine tenancy had to he 
given to such person under Section 106 
of the Transfer of Property Act. The 
question was answered in the negative. 


18. For the above reasons, the an- 
swer to the reference is that after the 
death of the person continuing in pos- 
session after the determination of his 
tenancy, the legal representatives had 
the limited right of inheritance as given 
in the definition of ‘tenant’ in S. 2 (1) 
as retrospectively amended by the am- 
ending Act of 1976. Rights of these 
legal representatives have to be deter- 
mined in the light of the observations 
made by this Bench above. The appeal 
may now go back to the referring Bench 
for further disposal, 


H. L. ANAND, J.:— 19. I have had 
the benefit of perusing the judgment 
prepared by Hon'ble the Chief Justice. 
I am fully aware that the answer to the 
reference and the reasons on which the 
answer is based clearly expose the ano- 
maly resulting from the two apparently 
conflicting decisions of the Supreme 
Court in the case of Anand Nivas Pvt. 
Ltd. (ATR 1965 SC 414) (supra) and 
Damadilal (AIR 1976 SC 2229) (supra) 
the amendment of the Act between the 
two decisions and the delay in further 
legislative action after the latter deci- 
sion in that the amendment of the Act 
following the first decision, which was 
intended to give relief to the legal re- 
presentative of the tenants, who had 
died after the termination of their ten- 
ancies, has virtually assumed the posi- 
tion of an instrument of oppression. of 
such legal representatives. I am, how- 
ever, reluctantly -constrained to respect- 
fully concur in the answer, as indeed 
the reason, for, to my mind, on the con- 
tentions raised before the Full Bench, 
no other answer was possible and the 
larger questions that could perhaps have 


made it possible for this Court to give 
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effect to the true intention of Parlia- 
ment in amending the law were unfor- 
tunately not raised and could not, there~ 


fore, be decided at this stage of the pro- . 


ceedings, I would, however, be failing 
in my duty if J did not draw attention 
to these questions, so that these could 
be raised before the Division Bench to 
which the matters: go now for decision 
or on any other appropriate occasion 
and decided according to law, unless 
further legislative action intervenes in 
the meanwhile to restore the benefit to 
the legal representatives. which is deni~ 
ed to them in. the present state af ihe 
law, 


20. 
of a contract between the landlord and 
the tenant. It is a minor mercy of the 
law of succession that when a contrac- 
tual tenant of a residential premises 
. dies, he does not take away with him 
the roof that he had provided for his 
family and when such a tenant of 4 
commercial premises dies, it does not 
deprive the dependents of their source 
of sustenance, The position of a contrac- 
tual tenant, however, was precarious 
until the Rent Control legislation in 
different parts of the country ensured 
to him a limited protection from evic~ 
tion even after the contractual tenancy 
had been determined according to law 
by the landlord, The position of such a 
tenant, who was generally. described, 
though in appropriately, as a statutory 
tenant was secured by such legislation 
by the way in which most of the legis- 

latures defined the expression ‘tenant’ 
` as including a person who continued in 
possession after the termination of his 
tenancy. This how the expression ‘tens 
ant’ was defined in the Act. By virtue 
of this definition, the contractual ten- 
ant continued to be a ‘tenant’ even after 
the determination of tenancy and could 
be evicted only on the conditions and 
in accordance with -the procedure laid 
down in the Act. By virtue of this pro- 
tection such a tenant was at par with 
a contractual tenant so far as the heri- 
tability of the right was concerned with 
the result that where a contractual ten- 
ant died, after his contractual tenancy 
had been determined, the tenancy, 
which had its genesis in the statutory 
protection, continued to ensure for his 
successors in accordance with the law 
of succession, like the other estate of 
the deceased tenant. That is how the 


law in Delhi was throughout understood 


- Mination of a contractual tenancy, 


Basically, eae: i the creatura 
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to be until the pronouncement of the 
Supreme Court in the case of Anand 
Niwas Pvt. Ltd. (supra). The Supreme 
Court was not concerned in this case 
with the Act but laid down a general 
proposition of law in the context of cer- 
tain provisions of the Bombay Act, fol- 
lowing, however, the . principles laid 
down in English law that on the deter- 
the 
so-called statutory tenant, who had the 
protection of the Rent Acts, did not on 
his death leave any heritable estate in 


relation to the tenancy and that the 
statutory protection available to him 
during his lifetime, as if it were, - died 


with him. In the confusion that -arose 
in the law following this decision, if 
was lost sight of that whether a con- 
fractual tenant, who died after the de- — 
termination of the contractual tenancy, 
left any heritable estate or, not, was not- 
dependant on any general principle buf 
on the nature of the statute that regu- 
lated the eviction of tenants, with the 
result that in Delhi, as elsewhere, the 
dependants of what may be described 
as statutory tenants, were understood 
as having been left with no rights in 
the erstwhile tenanted premises and a 
large number of them were, therefore, 
evicted while still larger numbers wera 
threatened with eviction. It was this 
situation which was causing great hard< 
ship to the dependants of such tenants 
that evoked legislative intervention and 
first by an Ordinance and later by the 
Amending Act, the definition of the ex- 
pression ‘tenant? in Section 2 (1) of the 
Act was amended by the addition of 
clause (iii) to it which ex facie intro-. 
duced as element of limited heritability 
in relation to certain class of tenancies. 
The subsequent pronouncement in. the 
case of Damadilal (supra), however, re- 
stored the true legal position when, 
while dealing with the Madhya Pradesh 
Accommodation Control Act, which is 
almost in pari materia with the Act, the 
Supreme Court held that, the nature of 
the tenure of a tenant, whose contrac- 
tual tenancy had been ‘determined, was 
not dependent on any principle of Eng- 
lish law but on the provisions of the 
concerned statute, and in the context 
of the Madhya ‘Pradesh statute, it was _ 
held that the expression ‘tenant’ in thal 
Act was wide enough to include a per-. 
son who continued in possession of the 
demised premises even after the termi- 


nation of the contractual tenancy and 
that, therefore, the heritability was ‘un=- 
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affected, whether -such a tenant ced 
` before or after the determination of -he 
contractual tenancy. Damadilal, the-e- 
fore, remedied the situation that led to 
the Amending Act and made all ten.n- 
cies heritable irrespective of the fact 
whether the tenant died before or aer 
the determination of the contractual ten- 
ancy. The amendment of the express.on 
‘tenant’, however, continues to remain 
a part of the Statute and if the resto-a- 
tion of the legal position by Damad#al 
calls for further legislative action, it. is 
still to come. The resultant positon 
creates ‘controversies as indeed may 
lead to certain peculiar anomalies. 


‘21. The real difficulty, however, ari:es 
when one considers the wider impact of 
the two decisions of the Supreme Coart 
and the amendment made in between 
the two on the rights and obligations of 
the heirs of different categories of ten- 
ants. Legislative action intervened when 
on the- first of these two decisions it was 
realised, a realisation which could new 
be said to be based on a wrong assump- 
tion of law, that the dependents of a 
tenant, whose contractual tenancy kad 
been determined, were threatened wth 
eviction entailing serious hardship. ‘The 
amendment was, therefore, intended to 
give limited protection to a class of 
such dependents in relation to some of 
the tenancies where none was otherw=e 
thought to be available, The amendment 
was, therefore, intended to be benefic -al 
rather than restrictive in nature. If tne 
object of interpretation of statute is to 
gather the true intent of those wno 
made it, could there be any doubt trat 
the amendment was intended to confr 
additional safeguards rather than to 
withdraw a part of the existing protez- 
tion? This is manifest in the statement 
of objects and reasons of the Ameni- 
ing Act. If that be so, would it ne 
legitimate to nevertheless construe tie 
amendment as in any way whittling 
down the statutory protection to whi-h 
the dependents are entitled? If, for sore 
reasons, there be no escape from tae 
conclusion that, even while intending z0 
enlarge the scope of protection, tae 
legislative action has unwillingly r2- 
stricted it, what would be the positicn 
of the constitutional validity of the arn- 
endment? The amendment is based œn 
an assumption with regard to the legal 


position which has been belied with the. 


result that what was intended to be a 
relief would virtually _ become the . ia- 
strument of oppression, Would it brixg 
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the legislative action within the scope 
of the limited judicial review of legisla- 
tion or would the Court be helpless be- 
cause the existing principles of such 
judicial review would not cover such an 
eventuality? A possible way of looking 
at it would be that the Court would 
consider the enlargement of the tradi- 
tional concept of judicial review of 
legislation to deal with the extraordi- 
nary situation that threatens to cause 
hardship. Principles of law are after all 
not of divine origin and were judicial- 


_ly or juristically evolved in the quest 


to do justice where the law or the exist- 
ing principles were found to be in- 
adequate. If new and extraordinary 
situations arise, which call for judicial 
action, new principles must be evolved 
to meet fresh challenges. Principles do 
not constitute a static concept but are 
the result of a continuous process of 
judicial thought. 

22. Another aspect could be whether 
the twofold classification —- one between 
the different class of heirs and the other 
between different natures of tenancies, 
on which the amendment is apparently 
based. — would or would not constitute 
hostile discrimination and attract Arti- 
cle 14 of the Constitution of India and 
whether the classification would pass 
the test of reasonableness, What would 
happen to cases where evictions have al- 
ready been carrfed out on the basis of 
the decision of the Supreme Court in 
the first case and what is to happen to~: 
cases involving some or all of these 
questions which are still pending? These 
are some of the questions that may arise. 
They are not easy of solution and raise 
important questions not only of inter- 
pretation but also of the scope of judi- 
cial review of legislation. 


23. Subject to these observations, I 
would respectfully concur in the pro- 
posed answer. 

M. L. JAIN, J.:— 24. The short ques- 
tion is: Where a legislative amendment 
to wit, the amended definition of a 


‘tenant’ and, a - judicial declara- 
tion such as the ratio of Damadi- 
lal AIR 1976 SC 2229 —-both operate 


with effect from the very genesis of the 
principal enactment, which, in the event 
of a conflict between the two is to pre- 
vail? Legislation of course, I, therefore, 
respectfully agree with the answer pro- 
posed by my Lord the Chief Justice. 
But, with great humility I would- like 
to permit: myself -the Indulgence of. ex- 
plaining .why I, do so. 
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25. The definition of ‘tenant’ in clause 
(1) of S. 2 of the Delhi Rent Control 


Act, 1958, stood originally as follows:— ` 


t tenant means ... and ... includes `.. 
also any person continuing in possession 
after the termination of his tenancy...” 
This definition clearly indicates that 
though after the termination of tenancy, 
a tenant ceases to be so, yet he shall 
be described as a ‘tenant’ by reason of 
the extended definition inserted only 
for purposes of the said statute as con- 
tradistinguished from. a lessee under the 
Transfer of Property Act. The Act does 
not by itself create a fresh tenancy or 
renew the expired one. It only restricts 
and fetters the right of. the landlord to 


re-enter. Such a tenant is indisputably ` 


.a statutory tenant’, vide Firm Sardari 
Lal Vishwa Nath v. Pritam Singh (AIR 
1978 SC 1518) a Full Bench de- 
cision delivered by Desai, J. A similar 
extended meaning of a ‘tenant’ in the 
Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, had 


come up for consideration before the 
Supreme Court in Anand Niwas Pvt. 
Ltd. v. Anandji Kalyanji Pedhi (AIR 
1965 SC 414): Sarkar J. had ob- 
served that such a person has been 
called a statutory tenant and himself 
preferred ‘to use that description for 


economy of expression’. He was of the 
view that such a tenant-‘has no estate 
or property in the demised premises’, 
but ‘has nonetheless an interest, a right 
in the premises occupied by him, which 
he may be empowered to transfer’. He 
found that Section 13 (1) (e) and some 
other provisions of the Bombay Act 
clearly indicated that a statutory ten- 
ant had been so empowered by thet Act. 
But, Shah, J. speaking for himself and 
M. Hidayatullah J. observed as follows 
(at p. 422):— 

“A person remaining in occupation of 
the premises let to him after the deter- 
mination of or expiry of the period of 
tenancy is commonly though in law not 
accurately, called ‘a statutory tenant’. 
Such a person is not a tenant at all; he 
has no estate or interest in the premises 
occupied by him. He has merely the 
protection of the statute in. that he can- 
not be turned out so long as he pays 
the standard rent and permitted in- 
creases, if any, and performs the other 
conditions of the tenancy. His right to 
remain in possession after the determi- 
nation of the contractual tenancy is per- 
sonal: it is not capable of being trans- 


A.I. R. 


ferred or assigned, and devolves on his, - 


death only in the manner provided by 
the statute. The right of a lessee from 


a landlord on the other hand is an estate 
or interest in the premises in the ab- 
sence of a contract to the contrary, is 
transferable and the premises may be 
sublet by him. But with the determina- 
tion of the lease, unless the tenant ac- 
quires the right of a tenant holding 
over, by acceptance of rent or by assent 
to his continuing in possession by the 


landlord, the terms and conditions of the 


lease are extinguished, and the rights of 


such person remaining im possession are 
governed by the statute alone.” (Em- 
phasis laid) 

26. This decision was followed in 
J. C. Chatterjee v. Sri Kishan Tandon 
(AIR 1972 SC 2526) (supra): Palekar, J. 
speaking for himself, and Grover J. held 
that on the death of a statutory tenant 
pending eviction suit or appeal, his 
heirs and legal representatives brought 
on record cannot claim the status of a 
tenant. 


27. Since the Delhi Rent Control! 
Act, 1958, did not make any provision 
in respect of heritability of the rights 
which it preserves to or confers upon 
‘an ex-tenant’ (to borrow the expres- 
sion from Bachawat J. in Krishna Pra- 
sad Bose v. Sm. Sarajubala Dassi (AIR 
1961 Cal 505) (FB)) the Parliament. by 
an Act No. 18 of 1976, amended the defi- 
nition of ‘tenant’ retrospectively in order 
to provide that such rights shall not al- 
together extinguish and shall be herit- 
able but only in case of premises let 
out for residential purposes to certain 
specified categories of heirs and. that 
too in specified circumstances and condi- 
tions. Section 2 of the Delhi Rent Con- 
trol (Amendment) Act, 1976, has ex- 
pressly provided. that clause (1) shall 
be and shali be deemed always to 
have been substituted by the present 
clause (1), the effect of which is that the 
amendment operates with effect from 
the very commencement of the Act. 


28. In a later decision of the Sup- 
reme Court in Damadilal v. Parashram 
(AIR 1976 SC 2229) (supra), Gupta, J. 
speaking for himself, and Chandrachud 
and Sarkaria, JJ. while examining a si- 
milar provision in the M, P. Accommo- 
dation. Control Act, 1961, reconsidered 
the matter in the light of its previous 
two decisions and of the various rent 
restriction laws. in U. K. and came to 
the conclusion that:— 


1979. 
“Courts in England .have held that a 


`. gtatutory tenant has no estate or. pro- 


perty in the premises he occupies be- 
cause he retains -possession by v:rtue 
of the Rent. Acts and not as being en- 
titled to a tenancy:.it- has been said 
that he has only a personal right to 
remain im occupation; . the. statutory 
Tight of . “irremovability”;: and noth- 
ing more.” i EE 

But, — 

| "In England the statútorý ~ tenant’s 
right to sublet is derived from specific 
provisions of the Acts conceding this 
ight to him; in the Act we are zon- 
‘cerned with in this. appeal, the right 
flows from his status as tenant. ‘This 
‘is the basic difference between the 
English Rent Restriction Acts and the 


Act under consideration and. sinsilar 
other Indian statutes.” ia 
Earlier, — 


'The definition, kes a pea zon- 
tinuning in possession after determina- 
tion of his tenancy, a tenant ...... ...:. 
putting him on par with a person 
-whose -contractual tenancy -still sub- 
sists. The incidents of such - tenency 
;and a contractual tenancy must there- 
fore be the same unless any provision 
of the Act ‘conveyed a miata inien- 
tion.” 

29. The — ‘status’ (of a tenant oc- 
curring in the above passage, does not 
appear to have been used in the ‘sense 
jn which Scott, LJ, defined it in Re 


Luck’s Settlement Trusts ((1940) 1° Ch 
D 864 at p. 891), as “when created 
by -the law of one country, it 


is or ought to be judicially recognised 
as being the case everywhere all the 
world over’, nor does it appear to 
‘have been used in the sense that any 
judgment or order or decree in respect 
thereof operates as a judgment in rem. 
It has been, it seems, used in a general 
‘sense of legal ` condition of any kind 
whether personal or proprietary. 


30. The position, therefore, -hat 
emerges from the Supreme. Court deci- 
sions is that the Delhi- Rent Conz:rol 
Act, 1958,: if it had stood unamenced, 
would, without purporting to create a 


fresh tenancy, still confer upon an 
-‘ex-tenant’ the status of a tenant 
which is at par with that of a en- 


tractual tenant, and consequently, the 
interest ‘of .such -a: person .to remair in 


occupation after -his tenancy has ben’ 


terminated is heritable;. briefly, so leng 
as a tenant or his representatives re- 
main in possession, none of them zan 
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be ousted except in the manner provid- 
ead in the said Act. But, áll this éluci- 
dation has .no application to: the Delhi 
Rent Control Act. after its Rein SDE Sr 
tive amendment. 

31. .Since. certain questions arise. in 
respect of the amended definition, I 
would . like to read Section 2 of the 
Delhi Rent Control (Amendment) Act, 
1976-— 7. o 8 

"2, Amendment of -Section 2 — In 
Section 2 `of Delhi Rent Control Act, 
1958 (59 of 1958), (hereinafter referred 
‘to as the principal Act), for Clause (1), 
the following clause shall be, and shall 
be deemed always to have ‘been, sub- 
stituted, namely:— 

(1) “Tenant” means any person by 
whom: or on whose account or ‘behalf 
the rent of any premises is, or but for 
-a special contract, would be, payable, 
and includes — a ge RoS 

(i) a sub-tenant; 

(ii) any person. continuing in posses- 
Sion after the termination of his ten- 
ancy; and 

(iii) in the event of the death of the 
‘person continuing in possession after 
‘the termination of his tenancy, sub- 
ject to the order of succession and 
condition specified, . respectively, in 
‘Explanation JI and Explanation JI to 
this clause, such of the aforesaid per- 
son’s—— 

(a) spouse, 

(b) son or Saidhe: or, where there 
are . both son and daughter, both of 
them. <2 no 

(c) parents. 

(d) daughter-in-law, being the widow 
of his pre-deceased son. 
as had been ordinarliy living in the 
premises with such person as a mem- 
ber or members of his family up to the 
date of his death, but. does not in- 
clude-— 


(A) amy person against whom an 
order of decree for ‘eviction has been 
made, except where.. such decree or 
order for. eviction is’ liable to be re- 
opened under the proviso to Section 3 


of the Delhi Rent Gontrok (Amend- 
ment) Act, 1976; 
(B) any person: to: whom a licence, 


as defined by Section .52. of the Indian 


Easements Act, 1882 (5 of 1882), has. 
‘been granted. i i 
Explanation I: The order of succes- 


‘sion -in ‘the event of the death of the per- 


son continuing in possession after the 
termination ‘of his tenancy shall be -` as 
follows :— , ' 
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(a) firstly, his surviving spouse; 

(b) secondly, his son or daughter, or 
both if there is no surviving spouse, 
or if the surviving spouse did not ordi- 
narily live with the deceased person as 
a member of his family up to the date 
of his death; 

(c) thirdly, his parents, if there is 
no surviving spouse, son or daughter 
of the deceased person, or if such 
Surviving spouse, son or daughter or 
any of them, did not ordinarily live 
in the premises as a member of the 
family of the deceased person up to 
the date of his death; and 

(d) fourthly, his daughter-in-law, 
being the widow of his predeceased 
son, if there is no surviving spouse, 
son, daughter or parents of the dec€as- 
ed person, or if such 
spouse, son, daughter, or parents or 
any of them did not ordinarily live 
in the premises as a member of the 
family of the deceased person up toth 
date of his death. 

Explanation II:— If the person 
who acquires, by succession, the right 
to continue in possession after the ter- 
mination of the tenancy, was not finan- 
cially dependent on the deceased per- 
son on the date of his death, such suc- 
cessor shall acquire such right for a 
limited period of one year; and on the 
expiry of that period, or on his death, 
whichever is earlier, the right of such 
successor to continue im possession 
after the termination of the tenancy 
shall become extinguished, 


Explanation III: For the removal 
of doubts, it is héreby declared that, 

(a). where, by reason of Explanation 
II, the right of any successor to con- 
tinue in possession after the termina- 
tion of the tenancy becomes extinguish- 
ed, such extinguishment shall not af- 
fect the right of any other successor 
of the same category to continue in 
possession after the termination of the 
tenancy. But if there is no other suc- 
cessor of the same category the right 
to continue in possession after the ter- 
mination of the tenancy shall mot, on 
such extinguishment, pass on to any 
other successor specified in any lower 
category or categories as the case may 


(b) the right of every .successor, re- 
ferred to in Explanation I, to continue 
in possession after the termination of 
the tenancy, shall be personal to him 


and shall not on the death of such 
successor, devolve on any of his heirs.’ 


surviving . 


A.LR. 

32. Now, do the heirs of the decedent 
tenant mentioned in the aforesaid 
clause (iii) inherit the rights of con- 
tinued occupation only in respect of 
residential premises, or does it also 
cover premises let out for mnon-resi- 


dential purposes? The wordings of the 
clause would ex facie suggest that any 
of the persons falling in the aforesaid 
categories (a) to (d) will inherit the 
right of occupation in respect of all 
types of tenancies if he has been finan- 
cially dependent upon the deceased and 
had been ordinarily living in the pre- 
mises with the decedent tenant as a 
member of his family up to the date 


of his death, but, Avadh Behari, J. in 
Mohan Lal v. Shri Krishan, (1977) 2 
Rent Cj 505: (AIR 1978 Delhi 92) 


has held that the amendment made the 
statutory tenancy heritable to a limited 
extent and that too in relation to resi- 
dential premises only. I agree with 
the conclusions arrived at by the learn- 
ed Judge. The stand taken by him is 
vindicated by a decision of the Sup- 
reme Court in Ganpat Ladha v. Sashi- 
kant Vishnu Shinde, (AIR 1978 SC 


955) (supra). Dealing with a similar 
phraseology Beg C. J. speaking for 
himself, and Bhagwati and Jaswant 


Singh, JJ. observed that it was obvi- 
ous from the language that the inten- 
tion of the legislature in giving. pro- 
tection to a member of the family of 
the tenant residing with him at. the 
time of his death was to secure that on 
the death of the tenant the member 
of his family residing with him at the 
time of his death is not thrown out, 
and this protection would be necessary 
only in case of residential premises. 
When a tenant is in occupation of a busi- 
ness premises, there would be no ques- 
tion of protecting aganist dispossession 
a member of the tenant’s family resid- 
ing with him at the time of his death. 
The legislative intent never was to 
confer protection in respect of business 
premises on a member of a tenant’s 
family residing with him at the time of 
his death. The amendment applies only 
in respect of residential premises, and 
since the premises in question before 
us are admittedly business premises, 
the respondents could mot claim to ba 
tenants under the amended definition. 


33. Another question that was moot- 
ed was whether in view of the eluci- 


_ dation made in Damadilal (AIR 1976 


SC 2229), the amendment of 1976 hag 
become non est, and this Court can by 
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extending the scope of judicial review 
of legislation ignore it and ‘relieve the 
discrimination and hardship which this 
amendment has caused inasmuch 4s 
it has excluded certain heirs from 
succession to statutory tenancy, and ¿n 
respect of the entitled representatives 
as well, the protection -has been made 
available only in case of residential 
premises. It was urged that the legis- 
lature could not have intended to pr>- 
vide for the roof but deprive the heirs 
of the bread, I am unable to suJ- 
scribe to this argument, because this 
Court cannot repeal the law by enlarzs- 
ing the supposed power of judicial 
review. It is bound to give effect to 
the legislation as it stands, firstly, be- 
cause Damadilal does not in terms 
overrule Anand Niyas (AIR 1965 SC 4H) 
and J. C. Chatterjee (AIR 1972 SC 
2526) and secondly because the leg‘s- 
lature when it had an opportu- 
nity after.J. C. Chatterjee to amend 
the law, did not totally wipe off the effect 
of Anand Nivas and J. C. Chatterjee. 
It did not provide that the protec- 
tion shall extend to all the legal heirs 
of the deceased in all types of tenen- 
cies, The legislature cculd,.] think 
limit heritability of any right to, cər- 
tain specified heirs in certain specifed 
circumstances from the inception of 
the legislation without being suscep- 
tible to the vice of hostile discrimima- 
tion. If it involves any hardship it 
can be relieved only by a legislative 
amendment. 


34. My answer to the  refererce, 
therefore, is that after the death of a 
tenant, the right to continued occupa- 
tion is available only in respect of resi- 
dential premises and that too to the 
limited number of heirs specified in 
clause (1) aforesaid, if they fulfil 
the other conditions stated therein. “he 
appeals shall again go back to the 
concerned Bench for further disposal. 

Reference answered accordingly. 
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Sm. Sheel Utpal and others, Appel- 
lants v. Hari Chand, Respondent. 

S. A. O. No. 122 of 1978, D/- 25-4-1979.* 
*(From order passed by P. K. Bahri, 
Rent Control Tribunal, Delhi, D/- 20-12- 
1977.) | l 


EW/FW/C810/79/GSN/MVJ 


Sheel Utpal v. Hari Chand 


(M. L. Jain J.) [Pr. 1] Delhi 197 


(A) Delhi Rent Control Act (59 of 
1958), S. 14 (1) (e) — Findings regarding 
bona fide requirement and non avail- 
ability of suitable accommodation —- 
Finding of fact — High Court cannot in- 
terfere in second appeal. (Para 4) 

(B) Delhi Rent Control Act (59 of 1958), 
S. 14 (1) (b) — Tenant getting allctment 
of alternative residence — Cause of action 
for eviction from premises in possession 
starts — Tenant cannot claim statutory 
protection — Question of comparing 
hardship does not arise — Allotment in 
name of one heir of deceased tenant:—~ 
Enures for all heirs. (Paras 6, 8) 
Cases Referred: Chronological Paras 
(A) AIR 1979 Raj 44: 1977 WLN 332 7 
(B) 1975 Rajdhani LR 340 6 
(C) AIR 1971 Delhi 98: 1970 Ren. CR 

532 6 
(D) AIR 1956 Raj 12 8 

P. S. Mahendru, for Appellants; G. L. 
Seth, for Respondent. 


JUDGMENT :— Tenant Brij Mohan 
died on April 7, 1972, leaving behind 
the respondents,. namely, his widow 


Sheel Utpal, and.four sons, who. succeed- 
ed to the tenancy rights. An eviction 
petition was filed on April 4, 1974, 
against them by their landlord Harir 
Chand under cls. (e) and (h) of sub-sec., 
(1) of S. 14 of the Delhi Rent Control 
Act, 1958, (hereinafter the Act). It was 
alleged that the tenancy commenced on 
the Ist day of each calendar month and 
was terminated by a notice dated March 
13, 1974. Brij Mohan was allotted after 
commencement of the Act a residential 
flat in Janakpuri by the Delhi Deavelop- 
ment Authority of which the res- 
pondents got a vacant possession ‘n 
1972. The petitioner also required the 
disputed premises for his own use and 
occupation and for the use and occupa- 
tion of the members of his family de- 
pendent upon him. The petitioner was 
living on the Barsati with seven members 
who have by now grown up. He, there- 
fore, was in need of the first floor ac- 
commodation and did not own any other 
residential accommodation. The tenants 
contend that the Janakpuri flat 
had been allotted only to one of 
the respondents, namely Mrs. Sheel 
Utpal, after the death of her hus- 
band, the original allottee. That too 
was let out long back without anv objec- 
tion from the landlord in 1972 itself and 
was no more available to them for oc- 
cupation. The landlord was living on the 
second floor when he let out the premi- 
ses in dispute to Brij Mohan. He has 
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“since then added two halls besides: kit~ 
chen, latrine, bath-room etc. The. peti- 
tioner has been letting out one of his 
flats on the ground floor both before 
and after the institution of . the eviction 
‘petition. An objection was also taken 
with regard to the: validity of the notice, 


2. The learned Rent Controller held 
that the tenancy-had been terminated 
by service of a valid notice. He further 
held that the acquisition of the flat in 
Janakpuri was only by one of the co- 
tenants and therefore, it could not pro- 
vide a sufficient ground for eviction 
against the remaining co-tenants. He also 
held that the premises were not requir- 
ed bona fide for the use and occupation 
by the landlord for himself and mem- 
bers of his family even though he found 
that his children have now grown up. 
As a matter of fact, the landlord filed 
the petition after he had let out the 
ground floor portion which had fallen 
vacant before the institution of the pre- 
sent petition. He was, therefore, of the 
view that it was not correct to say that 
the landlord had no other reasonably 
suitable accommodation and dismissed 
the petition. . 


3. Upon appeal, the- learned Rent 
Control Tribunal upheld the finding that 
the ground under cl. (h) was not avail- 
able upon the same reasoning as that of 
the learned. Rent Controller. The learn- 
ed Tribunal, however, allowed the land- 
lord to succeed on the ground of bona 
fide personal requirement. The learned 
Tribunal stated that soon. after the con- 
struction of the house in 1967, the land- 
lord shifted to the top second floor while 
-he let the ground floor and the first 
‘floor to different tenants because at: that 
time his children were young and ` he 
could manage with a Barsati, but now 
he felt the need for more accommoda- 
tion for his growing family. He no doubt 
let out the portion of the-ground floor 
before the filing of the first. eviction 
petition in order to have rental income 
on higher rent which he had a right to 
do. Even during the appeal, a portion 
of the ground floor had fallen 
vacant and the landlord let out the 
same at a higher rate. But, the flat on 
the ground floor did not suit the need 
of the landlord as he could not split up 
his family, some living on the ground 
.floor and the others on the second floor. 
The first floor was, therefore, more con- 
venient to him as it was the closest to 
the portion already in his possession. 
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The -desire on the part of the landlord 


‘to have more rental. income in the cir- 


cumstances of the case was not consi- 
dered mala fide. The opinion of the 
learned Tribunal was also influenced by 
the provision in S. 19 of the Act that if 


‘the landlord did not occupy the premis- 


es in -dispute for his own residence and 
let them out to earn more rent, the ten- 
ants would have recovered possession. 
The appeal was allowed and the eviction 
decreed on Dec. 20, 1977. Hence, this 
second appéal. 


4. As a matter of fact the findings 
regarding bona fide requirement and 
non-availability of suitablé accommoda- 
tion are findings of fact and this court 
Cannot interfere with those findings. 
The learned counsel for -the appellanti. 
has, however, urged that a substantial 
question of law has arisen in as much 
as the lower appellate court failed to 
properly appreciate the subsequent events 
that had taken place in the case, namely, 
that the ground floor fell vacant and 
was sub-let. If these facts were properly 
appreciated, the finding of bona fide 
requirement could have never been given. 
The petitionér had not come forward 
with a case in his petition that the first 


‘floor was more ‘suitable to him. It was 


an after-thought. Even now, in June, 
1978 and July 1978, he has advertised for 
a tenant in respect of some’ portion 
which has fallen vacant in the ground 
floor. : The landlord filed a wrong plan 
of the’ premises omitting some portion 
therefrom. He also did not disclose’ his 
status which was essential for , determi- 
nation of his need. Besides, the validity 
of the notices raises a question of law. 
On the other hand, the learned counsel 
for the respondent maintained that he 
should have been allowed to succeed also 
on the ground of acquisition of residen- 
tial accommodation by the tenants. 


5. I have considered over the rival 
contentions. The findings regarding bona 
fide requirement and availability of other 
reasonably suitable accommodation to 
the landlord are findings of fact and it 
is not correct to say that the learned 
lower court has not taken into conside- 
ration the fact that ground floor portion 
fell vacant both before the filing of the 
petition and even when the petition was 
pending. But in spite of this fact, the 
learned lower appellate court took the 
view that the landlord was not bound to 
shift to the ground floor when the first 
floor was more convenient to him and 
he was entitled to ask for eviction. Even 
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the first- floor was more suitable, did not 
disclose his status or did not file a coz- 


rect plan, and the court gave a. findirg. 


in his favour, it still remained a findirg 
of fact and involved no‘ question of law. 
It cannot be said that the finding was 
such as could not be. arrived at by ary 
court upon the record before it. © 


6. On the other hand, it appears z0 
me that the landlord should have suz- 
ceeded on the second ground as wel 
That ground is “(h) that the tenant has, 
Whether before or after the commence- 
ment of this Act, built, acquired vacant 
possession of, or been allotted, a res- 
dence;”. Brij Mohan was the tenant of 
the premises in dispute and a D.D.A. re- 
sidential flat was allotted to him. When 
he died on April 7, 1972, all his survi- 
vors should have succeeded to the alloz- 
ment, but it appears that for the sake of 
convenience the allotment was made in 
the name of his widow. The house was 
taken into possession on Oct. 26, 
by her and was. let out thereafter: It 
was therefore a clear case of acquisiticn 
of vacant possession of residential az- 
commodation after the: commencement of 
the Act. The lessor had also filed en 


eviction petition some time after Sep-.,. 


1973 but it was withdrawn on March 12, 
1974. . The learned counsel for the appel- 
lants, however, invited my attention ~o 
a case of this court reported: in Gien 
Singh v. Tarlok Singh, 1975 Rajdhani LR 
340 (B) in which Avadh Behari, J., hed 
that one of the three situations given in 
Cl. (h) above “must exist on the date of 
the application in order to furnish a 
cause of action to- the landlord” and ‘if 
the tenant has no present right to the 
vacant. residence on the date of the ap- 
plication then his ejectment cannot be 
ordered under this clause.” He constru- 
ed the words “has acquired vacant pos- 
session of a residence’ or "has been al- 


lotted a residence” to mean that the 


tenant has a present right to move ino 
the premises, for a vacant residence 


whether built, allotted or acquired, is at. 


his disposal. But in a Division Bench 
ruling of this court reported in Batoo 
Mal v. Rameshwar Nath, 1970 Ren CR 
532 (C) his Lordship Deshpande, J., (now 
the Chief Justice) said that “the scheme 
of the various provisos to S. 14 (1), is to set 
out the different causes of action which 
arise in favour of the landlord for filirg 
an: eviction petition against the tenant.” 
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“where the relief as 
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and "whether a cause of action must con- 
tinue till. the filing of the petition for 
eviction or till the order of eviction is 
passed”, “depends entirely on the indivi- 
dual nature of each cause of action.” 

T. Permitting myself a small digres- 
sion, I may add that in Premlal v. 
Jaday Chand, 1977 WLN. 332 (A) a Divi- 
sion Bench of the Rajasthan High Court 
to which I was a party, took the view 
that it is the termination of tenancy and 
not the grounds of eviction which con- 
stitute the cause of action for eviction. 
To that view I still subscribe because if 
that position were accepted, many of 
the problems would perhaps not have 
arisen. But for the present purpose, I 
Shall proceed on the view accepted in 
our court that the various grounds in 
5. 14 (1) proviso also constitute various 
causes of action. 


8. I have turned in my mind over 
and again. the rival views presented by 
the learned Judges with such an admir- 
able erudition. It appears to me that if 
a cause of action has arisen and the 
party fails to obtain relief outside the 
court, it may bring an action at any 
time subject to the law of limitation. But 
an action must-be tried in all its stages 
on the cause action as -existed on the 
date of its commencement and the relief 
Claimed must be. confined to matters 
existing at that date. But in exceptional 
cases it is open to a court to take into 
consideration events which may have 
taken place subsequent to the filing of 
the action and grant relief on their basis 
claimed originally 
may have become inappropriate by rea- 
son of altered circumstances and where 
this may appear to be necessary to 
shorten unnecessary litigation between 
the parties or tend to  subserve 
the substantial interest of justice, 
vide Ramdayal v. Maji Devdiji, AIR 1956 
Raj 12 (D). The cause of action for 
eviction therefore must exist on the date 
of the application and also on the date 
of direction. But it is equally true that 
in order to determine whether the cause 
of action does so exist or not, one has 
to examine its nature. To begin with, I 
May say that the verb “has” in Cl. (h) 
has not been placed there as a principal 
verb but only as an auxiliary followed 
by a past participle of a principal -verb 
which. determines the completed position 
or completed state of action denoted by 
the principal verb. here,(i) build, (ii) ac- 


quire, or (iii) allot. The cause of action 
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will, therefore, arise simultaneously once 
any one of the said three acts has taken 
place. This view is in consonance with 
other parts of the clause. Section 14(1) of 
the Act, while imposing a complete ban 
on eviction of tenants, has vested the 
Rent Controller with a discretion to di- 
rect eviction on grounds enumerated in 
the proviso. When the Act says that ac- 
quisition (be it by construction, allot- 
ment or otherwise) of a residence, whe- 
ther such an acquisition has taken place 
at any time before or after the com- 
mencement of the Act, will be a ground 
for eviction, it clearly means to say that 
it is not necessary that such acquisition 
must continue to exist when the tenancy 
is being terminated or an application for 
eviction is made. The action can be found- 
edeven inan event which was complet- 
ed before the Act came into force. The 
significance of the words “before or after 
the commencement of this Act” in Cl. (h) 
has got to be taken into account. It has 
further to be noted that Cl. (h) does not 
in all cases insist that the tenant should 
have a vacant residence at his disposal 
when an application is made. In cases 
where he has built a residence or has 
been allotted a residence, a cause of evic- 
jtion will arise as soon as these events 
occur. Whether the residence thereafter 
remains occupied or unoccupied for a 
long or short interval is no part of con- 
sideration for the Controller to act. This 
is quite an equitable proposition. If at 
any time during the tenancy, the tenant 
constructs a residence or gets vacant 
possession of a residence or receives an 
allotment of a residence, such a tenant 
cannot claim the statutory protection to 
continue to occupy the premises. The 
cause of action does not change because 
the residence which was at one time 
available to the tenant is no more avail- 
able. The cause of action can be defeat- 
ed only if the tenant is in a position to 
prove that he never built any residence, 
or acquired vacant premises or was al- 
lotted any residence, or that the landlord 
was estopped from exercising his right. 
I see no other way of termination of the 
cause of action except by way of evic- 
tion voluntarily. The cause of action is 
not the availability of vacant premises 
but a completed act or state. How can 


a completed act or state cease to 
be incomplete? The fact therefore, 
that on the date of the applica- 


tion, the tenant, for one reason or the 
other, had ceased to have or keep the 
residence vacant, will not disentitle the 
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Controller to direct his eviction, save per- 
haps in those exceptional circumstances 
over which he had no control. The pur- 
pose is not to shift the tenant to the new 
residence but to evict him from the ten- 
anted premises. He may either have his 
premises cleared or may hire other pre- 
mises; it is all for him to decide for him- 
self. The law appears to extend protec- 
tion to genuine tenants and not to ten- 
ants who themselves are landlords earn- 
ing high rents out of their acquisitions 
and denying the same to their lessors. 
Here, it is not a question of balancing 
convenience or hardship but a question 
whether the protection has ceased to be 
available or not. Unless the law per- 
mits otherwise, protection once lost can- 
not be revived by the tenant. To hold 
otherwise would mean that a tenant can 
defeat the law by showing that at the 
commencement of the Act, he had no 
such residence or so soon as he gets the 
scent that eviction proceedings are im- 
minent, by surrendering possession of or 
letting out the residence. That appears 
not permissible. It is possible that in 
some cases the landlord, if he unduly de- 
lays his action, may be defeated not be- 
cause there exists no ground or cause of 
action but because he lacks bona fides or 
is barred by estoppel. As a matter of 
fact, in this case the landlord began to 
stir within a year of the possession ob- 
tained by the tenant. The respondent, 
therefore, had a right to obtain a direc- 
tion for eviction. It is again wrong, at 
least in the facts of this case, to think 
that because the allotted premises stood 
mutated only in the name of one of the 
several inheritors, the remaining heirs 
cannot be said to have received the al- 
lotment. As a matter of fact, the allot- 
ment took place in the lifetime of Brij 
Mohan and if he had then become liable 
to ejectment, his heirs do not inherit a 
better right than what the deceased had. 
I would, therefore, uphold the impugned 
judgment on the second: ground as well. 


9. There is no invalidity in the no- 
tices. They terminated the tenancy by 
the last day of the month and service 
was refused on March 16, 1974, which 
amounted to service and gave a clear 
fifteen days’ statutory period to the ten- 
ants. 


10. Accordingly, I find no force in 
the contentions of the appellants and 
dismiss this appeal. The tenants shall, 
however, be allowed two months’ time, 
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to vacate the premises. 
easy. Po 


Costs shall be 


Appeal dismissed. 
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State Bank of India, Delhi, Plain iff 
v. O. P. Gupta and others, Defendarts. 


Civil Suit No. 560 of 1976, D/- 8-3- 
1979. 

Civil P. C. (1908), Ss. 120, 16 — S. 120 
does not exclude applicability of S. 16 
to High Courts other than Bombay, Cal- 
cutta and Madras — S. 16 is applica>le 
to Delhi High Court exercising origimal 
civil jurisdiction. (Para 6) 
Cases Referred: Chronological Paas 


1970 Suit No. 51 of 1968, D/- 20-11-1€70 
`- (Delhi), State Bank of India v. Hima a- 
yan Exporters 6 


I. N. Shroff with R. P. Kapur, zor 
Plaintiff. 

ORDER :— This is a suit for the te- 
covery of Rs. 52,237.51 paise. The plam- 
tiff granted following cash credit facwi- 
ties to defendant No. 1:— 


(a) Cash Credit (Medium 
Term Loan for Work- 
ing Capital) 

(b) Cash Credit (Medium 
Term Loan for Machi- 


Rs. 28,004/ J 


= nery) Rs. 9,20:4/- 
(c) Cash Credit (Special 

Hy pothecation). Rs. 10,00-1/- 
2. On 9th May, 1973, defendarts 


Nos. 1 to 3 delivered to and deposited 
with the plaintiff the title deeds in res- 
pect of the House Property bearing 
No. 87, Dholi Piao, Mathura, with ñ- 
tent to create a mortgage in favour of 
the plaintiff as collateral security Dr 
advances made or to be made. Again >n 
26th July, 1973 defendants Nos. 1, 2,4 and 
6 further delivered to and deposited 
with the plaintiff title deeds in respect 
of the building bearing Municipal Serzal 
No. 275, Dholi Piao Mathura, measuring 
308 square yards with intent to creete 
a mortgage in favour of the plaintiff as 
Collateral Security thereof for advances 
made or to be made. The defendant 
No. 1 executed the agreement of Medium 
Term Loan to the extent of Rs. 28,00C/- 
and a demand promissory note Dr 
Rs, - 28,000/- in favour of defendarts 
Nos. 2,4,5 and 6, on 30th July, 1973. De- 
fendants Nos. 2 to 6 executed in favoar 
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of the plaintiff an Agreement of Guaran- 
tee dated 30th July, 1973 and endorsed 
the said Demand Promissory Note dated 
30th July, 1973 in favour of the plaintiff. 
The defendant No. 1 executed another 
agreement for Medium Term Loan against 
pledge of moveable machinery on 4th 
Oct. 1973 to the extent of Rs. 9200/- in 
favour of the plaintiff and a demand 
Promisory Note dated 4th Oct. 1973 for 
Rs. 9200/- in favour of defendants Nos. 2 
to 6. Defendants Nos. 2 to 6 erdorsed 
this demand Promisory Note in favour 
of the plaintiff. Furtner a demand pro- 
misory Note for Rs. 10,000/- and an 
agreement for hypothecation and guaran- 
tee was executed to the extent of 
Rs. 10,000/- by defendant No. 1 on 4th 
October, 1973. Defendants Nos. 2 to 6 
endorsed the said Promissory Note in fav- 
our of the plaintiff. Defendants Nos. 2 
to 6 also executed the agreement of 
guarantee dated 4th Oct. 1973. Defen- 
dant No. 1 availed of the cash credit 
facilities from the plaintiff. The sum of 
Rs, 52,237.51 paise is due to the plaintiff 
by way of principal, interest and charges 
under the three cash credit facilities re- 
ferred to above. This amount was trans- 
ferred to the protested Bill Account on 
29th July, 1976. The plaintiff claims 
decree against all the defendanzs for 
Rs. 52,237.51 with customary penal in- 
terest at the rate of 18% from the date 
of the suit till realisation, a preliminary 
decree for sale of the two immovable pro- 
perties referred to above and situate at 
Mathura. The properties pledged with 
the plaintiff-Bank are fully detailed in 
Schs. 'A’ and ‘B’ attached to the plaint. 


3. Defendants Nos. 1,2,5 and 6 filed 
written statement admitting the claim of 
the plaintiff and pleading thet the 
amount could not the repaid on account 
of heavy losses and want of money, that 
the defendants pledged the two proper- 
ties at Mathura with the plaintiff-bank 
is also admitted. The other defendants 
did not file any written statement. Sup- 
sequently the defendants absented them- 
selves. 


4. The plaintiff-bank has examined 
Shri A. S. Sharma, Branch Manager who 
has deposed in support of the case set 
up in the plaint. 

5. The present suit is for the reco- 
very of money by sale of the mortgage 
properties situate at Mathura. S. 16 of 
the Civil P. C. is as under :— 


“16. Subject to the pecuniary or other 
limitation. prescribed by any law, suits— 
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(a} for the recovery of immovable pro- 
perty with or without rent or profits, 
; (b) for the partition of immovable pro- 

perty, 

(c) for foreclosure, sale or redemption 
in the case of a mortgage or charge upon 
immovable property, 

(dj) for the determination of any other 
' right to or interest in immovable pro- 
perty, 

(& for compensation for wrong to im- 
movable property. . 

(£) for the recovery of movable pro- 
perty actually under distraint or attach- 
meni, 

Shall be instituted in the Court with- 
in the local limits of whose juris- 
diction the property is situate: 

Provided that a suit to obtain relief 
respecting, or compensation for wrong 
to, immovable property held by or on 
behalf of the defendant may, where the 
relief sought can be entirely obtained 
through his personal obedience, be insti- 
tuted either in the Court within the local 
limits of whose jurisdiction the property 
is situate, or in the Court within the 
local limits of whose jurisdiction the de- 
fendant actually and voluntarily resides, 
or carries on business, or personally 
works for. gain. 


“Explanation — In this. section ‘“Pro- 
perty” means property situate in India.” 

6 A suit for foreclosure, sale or re- 
demption in the case of a mortgage or 
charge upon immovable property under 
this section is to be instituted in -the 
court within the local limits of whose 
jurisdiction the property is situate. Thus 
as the property is not situated within 
the jurisdiction of this court but is situa- 
ted at Mathura this court has no juris- 
diction to entertain the present suit. The 
learned counsel for the plaintiff conten- 
ded that under S. 120 of the Civil P. C. 
Ss. 16, 17 and 20 of the Civil P. C. are 
not applicable to the High Courts in 
exercise of the original civil jurisdiction. 
The Division Bench of this Court in Suit 
No. 51 of 1968 in Re. State Bank of India 
v. Himalayan Exporters by judgment 
dated 20th Nov. 1970 has held that Sec- 
tion 120 of the Code cannot be read to 
exclude the applicability of Ss. 16, 17, 
and 20 of the Code to this court in exer- 
cise of its original civil jurisdiction. It 
was observed that amendment introduced 
in the heading of Part IX and S. 116 of 
the Code by S. 14 of the Civil P. C, 
Amendment Act 2 of 1951 has the result 
of excluding the application of Sec- 
tions 16, 17 and 20 of the Code to the 
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three High Courts at Calcutta, Madras 
and Bombay which were the only High 
Courts at that time (1951) exercising 
ordinary original Civil jurisdiction. The 
amendment was never contemplated io 
cover the case of future High Courts. 
This High Court was established by the 
Delhi High Court Act 25 of 1966. Sec- 
tions 16, 17 and 20 of the Civil P. C. in 
view of this Division Bench judgment are 
applicable to this Court in the exercise 
of its ordinary original civil jurisdiction. 
I, therefore, hold that this Court has no 
jurisdiction to entertain the present suit 
under S. 16 of the Civil P. C. Accordingly, 
I direct the plaint be returned to the 
plaintiff for presentation to the court 
having jurisdiction in the matter. There 
will be no order as to costs. 

l Order accordingly. 
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V. S. DESHPANDE, C. J. AND 
T. P. S. CHAWLA, J. 
Kuldip Rastogi and another, Applicants 
v. Vishva Nath Khanna, Respondent. 


Civil Contempt Appeal No. 1 of 1978, 
D/- 23-2-1979, 


(A) Contempt of Courts Act (70 cf 
1971), S. 2 (b) — Civil contempt — Wil- 
ful disobedience — Disobedience has to 
be ‘wilful’ but an element of obstinacy, 
rebellion or defiance need not be pre- 
sent — ‘Willful’ has the same meaning 
in the law of contempt as in other bran- 
ches of the law — No need to prove con- 
tumacity — It is synonymous with wil- 
fulness. (Paras 47, 49) 


(B) Contempt of Courts Act (70 of 
1971), S. 13 — Words ‘substantially in- 
terferes’ or “tends substantially to in- 
terfere with the due course of justice” 
— Expressions indicate that harm caused 
to administration of justice should be 
substantial and not slight — Interference 
need not be actual — Tendency in that 
direction is sufficient — Risk of interfer- 
ence must þe real. (Paras 53, 62, 64) 

(C) Contempt of Courts Act (70 of 1971), 
S.12—Apology —Can be oral and can þe 
accepted at any stage — May even be 
“qualified or conditional” but must be 
“bona fide” — Apology tendered not out 
of penitence but to ward off the Court — 
Not accepted. 

(Paras 68, 69, 70) 
Cases Referred: Chronological Paras 
AIR 1978 SC 921: 1978 Cri LJ 917 56 


AIR 1976 SC 994: 1976 Cri LJ 722 68 


CW/FW/B597/79/RSK. 


1979 


AIR 1975 All 366 70 
ATR 1974 SC 710: 1974 Cri LJ 631 58, 70 
1974 Cri LJ 529 (All) 68, 70 
1974 Cri LJ 828: (1974) 1 Serv LF 23 
(Cal) a z 4E, 68 
AIR 1973 Orissa 244 (FB) 38 
(1973) 3 All ER 54: (1973) 3 WLR 298, 
Attorney General v. Times: News- 
papers Ltd. a7 
AIR 1972 SC 180: 1972 Cri LJ 39 §8 
AIR 1972 SC 1197: 1972 Cri LJ 754 68 
(1972) 1 All ER 997: (1972) 2 WLR 429, 
Jennison v. Baker 61 
(1971) 73 Bom LR 616 49 
(1971) 2 All ER 378: (1971) 2 WLR 564, 
Knight v. Clifton 48 
AIR 1970 SC 1767: 1970 Cri LJ 152) sa 
6C, 
AIR 1970 SC 1821: 1970 Cri LJ 1525 ; 
5E, 6 
AIR 1969 SC 189: 1969 Cri CJ 401 
4c, 68 
AIR 1969 Delhi 6 . 70 
1968 Delhi LT 135 70 
AIR 1966 Bom 19: 1966 Cri LJ 9 70 
(1966) 2 All ER 387: (1966) 1 WLR 986, 
Steiner Products Ltd. v. Willy Steiner 
Ltd. 45 
(1966) 2 All ER 849: (1966) 1 WLR 1137, 
Agreement of the Mileage Conference 
Group of the Tyre Manufacturer's 
Conference 46 
(1964) 3 All ER 674: (1964) 3 WLR 1094, 
Worthington v. Ad-Lib Club Ltd. 44 


(1963) 3 All ER 493: (1963) 3 WLR 898, 
Phonographic Performance Ltd. v. 
Amusement Caterers (Peckham) Ltd. 

60 

(1960) 2 All ER 891, R. v. Duffy; Ex parte 
Nash l 57 

AIR 1954 SC 10 : 1954 Cri LJ 238 56. 62 

AIR 1953 SC 185: 1953 Cri LJ 911 55 

AIR 1931 Cal 257 : 32 Cri LJ 675 55 

(1910) 2 Ch 190: 102 LT 647, Stancemb 
v. Trowridge Urban District Council 

44 46 

(1897) 76 LT 215, Seaward v. Patersor 60 

1897 WN 7: 41 Sol Jo 225, Faircloigh 
and: Sons v. Manchester Ship Cenal 
Co. 44, 45 46 

(1895) 9 All ER Rep 511, R. v. Senior 43 


(1895) 11 TLR 533, Attorney Genera. v. 
Walthamstow Urban District Council 
Walthamstow Sewage Question 44, 46 

(1889) 58 LJ QB 490, Hunt v. Clarke 57 

(1877) 3 QBD 195: 37 LT 774 Lewis v. 
Great Western Ry. Co. 43 

(1855) 31 Ch D, 168: 53 LT 837, Re, 
Young and Harston’s Contract 43, 47 


R. L. Tandon with Y. K. Sabhar-val 
and R. P. Bhat, Manoj Swarup and Miss 


Kuldip Rastogi v. Vishva 


Nath (Chawla J.) [Prs. 1-4] Delhi 203 


Lalita Kohli, for Applicants; Manmohan 
Krishan and K. S. Bindra, for Respon- 


‘dent. 


T. P. S: CHAWLA, J.:— A single 
judge, sitting on the original side, has 
found Kuldip Rastogi and the firm Ram 
Swarup Rastogi &. Sons, of which he is 
one of the partners, guilty of contempt of 
court. Kuldip Rastogi has been ordered 
to be detained in a civil prison for three 
months, and the firm has been fined 
Rs. 2,000/-. Both of them have appealed. 
At the same time, Vishwanath Khanna, 
who initiated the proceedings for con- 
tempt, has also filed an appeal. He main- 
tains that the other partners of the firm 
are equally guilty of contempt of court, 
and prays that all of them, including 
Kuldip Rastogi, be detained in the civil 
prison for six months, the maximum 
period permissible in law. These two ap- 
peals have been heard together as they 
have arisen out of the same order. 

2. The points canvassed necessitate a 
somewhat detailed narration of the facts. 
Nevertheless, I will leave out all that I 
consider to be irrelevant. That is a task 
rendered unduly difficult by the many 
volumes of court record already spawned 
by the litigation between the parties. 


3. In Lucknow there is a cinema cal- 
led ‘Shilpi Theatre.’ It is owned by a 
firm known as Ram Swarup Rastogi & 
Sons. The firm was constituted by a 
deed dated 2nd September 1972, and the 
partners are Ram Swarup Rastogi, his 
wife Phoolmati, and their sons Jagdish, 
Kuldip and Kamal. It is stated in the 
partnership deed that Ram Swarup Ras- 
togi and Kuldip Rastogi shall be the 
managing partners and look after the 
‘day to day business of the firm.’ The 
deed records that the partners had agreed 
to construct a cinema on a plot of land 
at 11 Cantonment Road, Lucknow, which 
was owned by Ram Swarup Rastogi and 
his wife. 

4. Probably, the building was already 
under way when the partnership deed 
was signed. In any case, in October 1972, 
a loan was taken by the firm from the 
Hindustan Commercial Bank Limited, 
Kanpur, to meet the cost of construction 
and the cinema was mortgaged to the 
bank. By Dec. 1972 the cinema was still 
not complete, and funds appear to have 
fallen short. At this stage, Kuldip Ras- 
togi, accompanied by his father and his 
brother Kamal, approached Vishwanath 
Khanna at Delhi and made him a pro- 
posal. Vishwanath Khanna is in the film 
business as a distributor and exhibitor. 
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They suggested to him that if he gave 
them an advance of Rs. 1,00,000/- for 
completing the structure, they would 
give him the exclusive right to screen 
pictures at the cinema on certain terms 
and conditions, and repay the advance 
gradually by adjustments in the account. 
Vishwanath reacted favourably to the 
proposal. So, on 2nd Jan. 1973 an agree- 
ment was executed between him and 
Kuldip Rastogi. This agreement has sub- 
sequently been held to be binding on 
the firm (the ‘Rastogis’). It is the origin 
of the present troubles. 


3. The agreement is a very elaborate 
document, but only a few of its terms 
need to be noticed. It was agreed that 
the theatre would be placed ‘under the 
control and disposal’ of Vishwanath for 
a period of 156 weeks (that is, three 
years) for the ‘screening of motion pic- 
tures to be supplied’ by him. Vishwanath 
was given the option to 
agreement for a further period of 104 
weeks, that is, another two years. During 
the first period, the Rastogis were to be 
paid Rs. 5,100/- per week as their fixed 
Share ‘irrespective of the box-office col- 
lections.* In the event of the agreement 
being renewed for the further period, 
this amount was to be raised to rupees 
5,350/- per week. 


6. Out of the daily box-office takings, 
the Rastogis were required to pay en- 
tertainment tax, newsreel hire and show 
tax. The balance was to be deposited 
daily in the bank account of Vishwanath. 
The pay-in slips and a statement of the 
takings were to be despatched to him At 
the beginning of every week, which in 
this trade means the Friday, a cheque for 
Rs. 5,100/- drawn on a bank at Lucknow 
was to be delivered to the Rastogis in 
payment of their fixed share. They 
undertook ‘to bear all the expenses relat- 
ing to the running of the cinema shows, 
such as rent, taxes of the building pre- 
mises, staff salary, electricity and tele- 
phone bills, cost of cinema carbons, cost 
of repairs, cooling arrangement in the 
cinema and all other incidental charges.’ 


7. Vishwanath also agreed to deposit 
as security a sum of Rs. 1,00,000/- with 
the Rastogis. This amount was to be paid 
in four equal instalments, of which the 
last was payable as soon as the cinema 
was ready and a licence to run it had 
been obtained. Repayment was to be 
made by deducting Rs. 1,000/- per week 
for 80 weeks out of the fixed share pay- 
able to the Rastogis. The balance of 


continue this - 


A.I. R. 


Rs. 20,000/- was to be adjusted in the 
last month of the period of the contract. 


8. An undertaking was given by the 
Rastogis that during the continuance of 
the contract they would screen only the 
pictures supplied by Vishwanath, and no 
one else. The contract also contained an 
arbitration clause requiring that all dis- 
putes arising thereunder shall be refer- 
red to the arbitration of the Motion Pic- 
tures Association, Delhi. 


9. It was envisaged in the contract 
that the cinema would start functioning 
in the first week of March 1973, but the 
completion of the building was delayed. ` 
However, from 2nd June, 1973 the pic- 
tures supplied by Vishwanath began to 
be screened. For a little over a year 
the contract was duly performed by the 
Rastogis. Then, they began to violate 
their obligation to deposit the daily box- 
office takings into the bank of account of 
Vishwanath. By Nov., 1974 these defaults 
had assumed alarming proportions and 
large amounts had become outstanding. 
In addition, Vishwanath began to receive 
information that the Rastogis were in 
negotiation for hiring out the theatre to 
another distributor named B. N. Gupta 
who carried on business under the style 
of M/s. Northern India Theatre. 


10. Consequently, on 2ist Nov., 1974, 
Vishwanath instituted a suit in the court 
of the Civil Judge at Lucknow seeking a 
perpetual injunction to restrain Kuldip 
Rastogi from committing breach of the 
contract executed on 2nd Jan., 1973. In 
that suit, an interim injunction was issued 
ex parte on 23rd Nov., 1974 restrain ng 
Kuldip Rastogi from committing breach af 
certain terms of that contract. It does 
not appear from the record what sub- 
sequently happened to that suit. In any 
case, there were other developments by 
which it was overshadowed. 


11, With the obvious purpose of cir- 
cumventing the interim injunction which 
Vishwanath had obtained, the Rastogis 
adopted a brilliant legal manoeuvre. On. 
9th Dec., 1974 a suit was filed against 
Kuldip Rastogi, by his father, mother 
and brothers for dissolution of the part- 
nership and rendition of accounts. The 
suit was filed in the court of the Civil 
Judge at Lucknow. Two days later, on 
llth Dec., 1974, Ram Swarup Rastogi 
was appointed Receiver of the firm with- 
out any opposition. He did not waste 
much time in executing an agreement on 
behalf of the firm with B. N. Gupta on 
30th December 1974. Under this agree- 
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ment the pictures supplied by B. WV. 
Gupta were to be screened at the cinema 
and the firm was to be paid Rs. 7,00C/- 
per week. The agreement was to reman 
in force from 2nd January 1975 to 30ch 
December 1977. Thus, Vishwanath was 
beaten. ; 


12. When Vishwanath got to know 3f 
these proceedings, he applied te be in- 
pleaded as a party to the suit and aloe 
sought removal of the Receiver. Tae 
Civil Judge allowed this application m 
14th January 1975, and appointed a 
member of the Bar as a Receiver instead 
of Ram Swarup Rastogi. But, in an a>- 
peal, and simultaneous revision, the AJ- 
ditional: District Judge, Lucknow, st 
aside that order on 24th Jan., 1975 aad 
the previous position was restored. 
Vishwanath then took the matter to the 
High Court of Allahabad and there, m 
19th May 1975, the Rastogis, who wee 
the plaintiffs, withdrew their suit. Their 
object had already been. achieved. Th=y 
had succeeded in bringing into existerme 
the contract with B. N. Gupta. 


13. Meanwhile, the locale of the lie 
gation changed to Delhi. On 25th Jan., 
1975, Vishwanath filed an application 


under Section 20 of the Arbitration Act ~ 


1940 on the original side of this cout. 
He prayed that the arbitration agre- 
ment contained in the contract wah 
Kuldip Rastogi be filed, and the dispus 
which had arisen between them be w- 
ferred to arbitration by the Motion Pœ- 
tures Association. ' In this 
Vishwanath applied for the appointment 
of a Receiver to supervise the running 
of Shilpi Theatre. But, his application 
was dismissed by an order made on 2ard 
November 1976. 


14. Against that order, Vishwanath 
applied to the Supreme Court 5r 
special leave to appeal. The Sup- 


reme Court issued notice to the Rasto7is 
on 6th May 1977 to show cause way 
special leave to appeal should not e 
granted, and also -appointed a Receiver 
ex parte. Thereafter, the matter came 
on before the vacation Judge on 2&d 
May 1977. He granted leave to appeal, 
and, then, by consent of the partis, 
proceeded forthwith to dispose of the 
appeal. The appointment of the interm 
Receiver was continued, and the follow- 
ing directions were given: 


‘The interim Receiver will be in 
charge of the takings of the exhibitron 
of the pictures at the- theatre and 
the theatre will be run by respondent: 1 
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to 3 under the supervision of the inte- 
Tim Receiver. Whatever takings are re- 
ceived by Respondents 1 to 3 will be 
handed over to the interim Receiver, 
who will be entitled to demand all such 
information and explanation as he may 
think fit from respondents 1 to 3. The 
interim Receiver will pay out of the 
takings of the exhibition a sum of Ru- 
pees 5350/- every week to respondents 1 ` 
to 3 without prejudice to the rights and 
contentions of the parties and will de- 
posit the balance amount in a separate 
account to be opened by the interim Re- 
ceiver in a Scheduled Bank. It will be 
for the interim Receiver, to obtain di- 
rections from the learned Civil Judge as 
to whose pictures should be exhibited at 
the theatre, whether of the petitioner or 
of Mr. Gupta to whom a contract ap- 
pears to have been given by Ram Swarup 
Rastogi in his capacity as Receiver, in 
the suit filed by him against respondents 
The learned Civil Judge will 
give appropriate directions in this behalf 
after giving notice to Mr. Gupta, the peti- 
tioner and respondents 1 to 3, and after 
hearing all of them. In the meantime, 
until such directions are given, which it 
is hoped will be done within a fortnight 
from today, the pictures of Mr. Gupta 
may be continued to be shown at the 
theatre: Mr. Gupta will be at liberty to 
apply to the learned Civil Judge for di- 
rections in regard to payment, if any, 
out of the balance of the takings of the 
exhibition but such directions will not 
be given by the learned Civil Judge ex- 
cept after hearing the petitioner.’ 


15. Pursuant to this order of the Sup- 
reme Court, the required directions were 
given by the Civil Judge, Lucknow, on 
Sist May, 1977. He directed the Receiver 
to continue exhibiting the films supplied 
by B. N. Gupta. He further directed 
that— 


sesute the interim receiver after tak- 
ing over charge of the Shilpi Theatre 
shall receive the entire collections from 
the respondents 1 to 3, who have been 
ordered to run the cinema under the 
supervision of the receiver. From the 
amount so received from the respondents 
l to 3 ‘the Receiver shall pay the sum 
of Rs. 5350/- every week to the respon- 
dents 1 to 3 without prejudice to the 
rights of the parties. Thereafter he will 
deposit the amount of Rs. 1650/- in the 
account to be opened by him in a Schs- 
daled bank, and from the remaining sum 
the receiver shall deposit the entertain- 
ment tax, show tax, INR and any other 
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tax which may be levied on the screen- 
ing of the films. That thereafter. from 
the balance in his hand he shall again 
deposit the 50% in the bank account 
and pay the. remaining 50% to the films 
suppliers M/s. Northern India Theatre, 
Delhi, and its proprietor Sri B. N. Gupta 
for meeting the expenses of publicity 
charges, borrowing of films ete.” 


16. For a little over three months the 
Rastogis complied with these orders, ex- 
cept that, according to the Receiver, 
there was constant delay in depositing 
the takings into his bank account. He 
says that immediately after taking charge 
as Receiver he gave instructions that the 
takings for one day should be deposited 
in his bank account on the next day. 
The Rastogis apparently made the depo- 
sits weekly. Neither the order of the 
Supreme Court nor that of the, Civil 
Judge, Lucknow, are specific on the 
point. However, it does not matter be- 
cause there is no complaint that the Ras- 
togis disobeyed any order during this 
period. 


17. Trouble first arose in respect of 
the takings for the week between 8th 
and 14th Sept., 1977. The total of the 
takings in that week was Rs. 5,581.24. 
For some unknown reason, this occasion, 
contrary to past practice, the Rastogis 
first paid Rs. 350/- as show tax and then 
deposited Rs. 5,231.24 into the bank ac- 
count of the Receiver. Hitherto, the 
takings had been deposited without any 
prior deduction. The Receiver took ob- 
jection to this deviation as it had not 
been authorised by him. But, what is 
more important, is that he declined to 
pay Rs. 5,350/- to the Rastogis. for this 
week, because the takings deposited by 
them. were less than that amount. His 
understanding of the order made by the 
Civil Judge, Lucknow, was that the sum 
of Rs. 5,350/- was to be paid to the Ras- 
togis out of the week’s takings, and the 
moneys accumulated in his hands from 
previous weeks could not be utilised for 
this purpose. 


18. Understandably, the Rastogis were 
perturbed, and felt aggrieved, when they 
were not paid any amount for that week. 
They tried to persuade the Receiver to 
pay them, but in vain. So, on 1st Octo- 
ber, 1977, they applied to the Civil 
Judge, Lucknow, for a direction to the 
Receiver to pay them Rs. 5,350/- for that 
week. In his reply, the Receiver stated 
his reasons for not making the payment, 
but was content to abide by any order 
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that the court might think fit to make. 
For some reason or other, the application 
moved by the Rastogis was not dealt with 
for a considerable time. Ultimately, by 
an order of 2nd December 1977 the Civil 
Judge directed the Receiver to pay the 
amount to the Rastogis. Despite that 
order, we were told, that the Receiver 
had still not paid that amount to the 
Rastogis although the funds in his hands 
were ample. 


19. During the ensuing three weeks, 
falling between 15th September and 5th 
October, 1977, every thing went on as 
normal. The Rastogis deposited the take- 
ings with the Receiver, and he paid them 
their weekly amount. Then, suddenly, 
from 6th October 1977, the Rastogis com- 
pletely stopped deposing any of the 
takings in the account of the Receiver. In 
other words, the takings for the week 
ending 12th October 1977 were not de- 
posited; nor for the weeks thereafter. 


20. At this time, proceedings on the 
application filed by Vishwanath under 
S. 20 of the Arbitration Act had conclud- 
ed, arguments had been heard, and judg- 
ment was reserved. It was delivered on 
14th October 1977 by R. N. Aggarwal, J. 
He allowed the application and referred 
the disputes for arbitration to the Motion 
Pictures Association. All the objections 
raised by the Rastogis were overruled, 
and, in particluar, it was. held that the 
agreement dated 2nd January 1973 signed 
between Vishwanath and Kuldip Rastogi 
was also binding on the firm Ram Swarup 
Rastogi and Sons. . 


21. Immediately after judgment was 
pronounced, an application was moved 
on behalf of Vishwanath for continuing 
the appointment of the Receiver. Coun- 
sel for the Rastogis was present, and 
was given notice of this application. Time 
was granted: for filing a reply and a re- 
joinder, and it was ordered that the ap- 
plication be listed for disposal on 25th 
October 1977. An interim order was also 
made extending the appointment of the 
Receiver on the same terms as those con- 
tained in the order of 23rd May, 1977 
passed by the Supreme Court. On 25th 
October, 1977 no one appeared on behalf 
of the Rastogis. Consequently, the inte- 
rim order was made absolute and was ta 
remain in force till the award was mada 
and filed in court. 


22. It is startling that on the next day, 
26th October 1977, the Rastogis filed an 
application in the court of the Civil 
Judge, Lucknow, praying that the Re- 
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of the Supreme Court had come to en 
end, as the High Court of Delhi had. dis- 


posed of the application filed-by. Vishwa- 
nath under-S. 20 of.ithe Arbitration Act. 


and had ‘not required that the interim 
Receiver l continued’. This 
statement was positively false. "The ap- 


plication was supported by an affidavit. 


sworn by Jagdish Rastogi. ‘Notice of this 
application was sent ‘to Vishwanath. Eg 
filed certified copies of the ‘orders mace 
by this court on 14th and 25th October, 


1977 along with his reply. Nevertheless, — 
it was argued before the Civil Judge ™ 


behalf of the Rastogis that since these 
orders continued the appointment of the 
Receiver on the same ‘terms’ as the 
order of the Supreme Court, which wag 
intended to have effect only till such 


time as the proceedings under Sec. 20 of. 


the Arbitration Act were not’ concluded, 


the net result was that the appointmert. 


of the Receiver had not been ` continued, 
Not surprisingly, this very devious argu- 
ment was summarily rejected by tke 
Civil Judge in the order which he mača 
on 2nd. Dec., 1977. 


23. On the next day, 3rd Dec., 1977, 
the Rastogis filed an application in thc 
court for the setting aside of the order 
made ex parte on 25th Oct., 1977. They 
alleged that their-counsel was not able 


to reach this Court on that day’ as Þe 


was busy elsewhere. - This application -:s 
still ‘pending, and, therefore, I will say 
no more about it. However, this much 
is clear that the Rastogis did not move 
this court for setting aside the ex parte 
order until their hope of getting ithe 
Civil Judge to ‘withdraw’ the Receiver 
had been obliterated. There is. no other 
explanation one can see for their inct 
having applied to this court earlier. And, 
the dates which I have mentioned speas 
for themselves, 


24. Meanwhile, on 2lst Nov., 197", 
Vishwanath filed an application pray- 
ing that the Rastogis be punished’ re 
contempt of court because they had net 
deposited any takings with the Receiver 
after 14th Oct., 1977. - 
reckoning the contempt only from 14ta 
Oct., 1977, and not'an earlier date, was 
that until the proceedings under S. 20 cf 
the Arbitration Act were concluded oa 
that date, the order in force was that cf 
the Supreme Court, and the default in 
depositing the takings. with the Receb 
ver from 6th to 13th Oct., 1977 was a 
disobedience of that order. . But, after 
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14th October, 1977 the orders disobeyed. 
were those made by this court. Hence, 
this court had power: to punish for that 
disobedience, 

25. The .Rastogis fled their reply to. 
Vishwanath’s application on 9th. Janu- 
ary,. 1978. . They denied that .. they had 
committed contempt of court.. On 20th 
March,. 1978 they filed a supplementary 
affidavit sworn by Kuldip Rastogi. The 
application was decided by Joshi J., on 
18th May, 1978 and itis that order 
which is now under appeal. 

.26. Counsel for both ‘the parties were 
agreed, and it is otherwise manifest, 
that for the purpose of the present ap- 
peals we must confine our attention to 
the period between 14th Oct. and 21st 


Nov., 1977. This is particularly neces- 
sary because another application to 
punish the Rastogis for contempt of 


court committed after 21st Nov.. 1977 is 
pending. On this account, I deliberately 
refrain from mentioning the multifarious 
proceedings that have. occurred after 
Nov., 1977. However, to complete the 
story, and’ not leave it in mid-air, it is 
necessary to say that even though the 
coniract with B. N. Gupta expired on 
3lst Dec:, 1977, the ° Rastogis, did not 
thereafter begin to screen pictures sup- 
plied by. ‘Vishwanath. ` They ‘screened pic- 
tures which they” had acquired them- 
selves. It was only when another order 
was made by Joshi, J., , on 18th May, 
1978, that they were brought to heel and 
began to, screen pictures supplied by 
Vishwanath. They re-started screening 
his pictures from 22nd May, 1978. It is 
_also from that’ date ‘that the takings 
“again began to come into the hands of 
the Receiver after a gap of seven months. 


27. These, then, are the facts. It is 
undisputed that the Rastogis. did not de- 
posit any :box-office takings with the Re- 
ceiver between 14th. Oct. and 21st Nov., 
1977, the period with which thesé appeals 
are concerned. Nor js it disputed that 
under the orders made by Aggarwal, J., 
on 14th and 25th October 1977 they were 
bound to deposit the takings with the 
Receiver throughout that time. It 
follows that the ‘Rastogis have disobeyed’ 
those ‘orders, It ‘should also follow: that 
the Rastogis have thereby ‘committed 
contempt of court. But, Mr. R. L. Tandon 
has presented a formidable. argument ` 
that, despite the disobedience, there has 
been ‘no ‘civil contempt’. .~ 

28. . This kind of contempt ‘is defined 
in S. 2 {b} of the.. Contempt of Courts 
Act 1971 as ‘wilful? disobedience to any 
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judgment, decree, direction,. order, writ 
‘or other process of a court or wilful 
breach of an. undertaking given to a 
court. The core of Mr. Tandon’s- submis- 
sion is that, though there has been dis- 
obedience, it was not ‘wilful’, and, thus a 
‘vital ingredient of the definition is mis- 
sing. For making good his submission, 
he has put forth an explanation for the 
conduct of the Rastogis, and then sought 
to show that it cannot be described as 
‘wilful’ in the sense which that word 
bears in the statute. So the submission 
has two parts, which need to be consi- 
dered separately. 


29. First, as to the explanation for 
the conduct of the Rastogis. It is undeni- 
able that for three and a half months 
between 23rd May and 7th September 
1977, the Rastogis obeyed the order of 
the Supreme Court and deposited the 
takings with Receiver. At any rate, there 
was substantial, if not meticulous, com- 
pliance, such that it gave rise to no com- 
plaint either by the Receiver or Vishwa- 
nath. From this one is compelled to con- 
clude that during that period, at least, 
the Rastogis intended to and did obey 
the order of the Supreme Court. In res- 
pect of the week between 8th and 14th 
Sept. 1977 there was a slight violation 
of the order in that show-tax was de- 
ducted before depositing the takings with 
the Receiver, but the offence was venial. 
One has to concede that, at this stage, 
the Rastogis had not formed any inten- 
tion to disobey the order of the Supreme 
Court, because if they had been so mind- 
ed they would not have held back 
merely a paltry Rs. 350/- out of the tak- 
ings for the week. And, even that amount, 
it is not questioned, was actually used 
for paying show-tax. Besides, for the 
next three weeks between 15th Septem- 
ber and 5th Oct. 1977, they again hand- 
ed over the takings to the Receiver with- 
out demur or any deductions. Then, why 
from 6th Oct. 1977 onwards, did they 
suddenly take it into their heads to 
totally disregard the orders made by 
the Supreme Court and this court? 


30. The answer given by Mr. Tandon 
is that it was all the fault of the Recei- 
ver because of the position he adopted 
in Sept. 1977. Till.the 2nd week of Sep- 
tember the takings had always been more 
than Rs. 5,350/-, the amount payable 
each week to the Rastogis. In that week, 
for the first time, the takings began to 
drop to this level. The reason was that, 
whereas, initially B. N. Gupta- had sup- 
plied good pictures for being exhibited 
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at Shilpi Theatre, he gradually. lost in- 
terest as he was being given only 50% 
of this entitlement in the takings. He, 
therefore, began to supply inferior pic- 
tures which naturally attracted fewer 
people. i 


31. Yet, whatever the takings, the 
Rastogis were bound by the order of the 
Supreme Court to keep the cinema going. 
This entailed a large monthly expendit- 
ure comprising the salaries of staff, elec- 
tricity and telephone bills and other things. 
Their only means of meeting this ex- 
penditure was the amount paid to them 
weekly. When the Receiver declined to 
pay them for the week 8th to 14th Sep- 
tember 1977 they were aghast, and did 
not know what to do. They besought the 
Receiver to pay them, but he would not 
relent. Somehow, by mustering all their 
resources and staving off payments, they 
managed to carry on till the end of the 
month. Then, heavy payments had to 
be made, and they did not have the 
wherewithal. Hence, on ist October 1977 
they applied to the Civil Judge, Luck- 
now, for a direction to the Receiver to 
pay them the amount that he had with- 
held for the week 8th to 14th Septem- 
ber. They had hoped they would get re- 
lief expeditiously from the court. But 
for one reason or other, the application 
was not heard till 2nd December 1977. 
Meanwhile, they tried to struggle on as 
best they could. It had, however, been 
brought home to them that whenever the 
week’s takings were less than Rs. 5,350/- 
the Receiver would not pay their weekly 
amount. 


32. After the Ist week of Oct. 1977 
the takings again fell below this figure. 
The choice before the Rastogis was 
either to hand over the takings to the 
Receiver knowing full well that he 
would not pay them their weekly amount, 
and thus bring the cinema to a stop, or 
to disobey the orders of this court and 
retain the takings so as to run the cinema. 
Faced with this dilemma, and having 
failed to get any relief from the Civil 
Judge, Lucknow, they were driven to 
disobeying the orders of this court. The 
Same position continued in the succeed- 
ing weeks of the period with which these 
appeals are concerned. This, in brief, is 
the explanation why the Rastogis did 
not deposit the takings with the Recei- 
ver. 


- 33. By and large, I think, this ex- 
planation is true. It is contained in the 
supplementary affidavit sworn by. Kul- 
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dip Rastogi on 20th March, 1978. To that 
affidavit there was attached a statement 
of the daily takings from 6th Oct. 1977 
to 4th Jan. 1978. On being served with 
a copy of this affidavit, Vishwanath 
moved an application questioning the 
correctness of that statement, and asked 
for the production of the account maim- 
tained in Form B at the cinema under 
the supervision of the officers of the 
Entertainment Tax Department, which 
he said would be authentic. Since it was 
disputed whether the account :n 
‘Form, B had been produced before the 
single judge, we ordered its producticn 
during the hearing of the appeals. Ins- 
pection was given to Vishwanath and his 
counsel, but no discrepancy has been 
pointed out in the statement that was 
attached to Kuldip Rastogi’s affidavit. - 


34. This statement shows that the 
average of the takings between 14th 
October and 21st November 1977, after 
deducting various taxes and outgoings, 
was less than Rs. 5,350/- per week. It 
‘seems clear that if the Rastogis had de- 
posited the takings with the Receiver 
during this period, he would, in the 


aggregate, have had to pay them more’ 


than they deposited with him. Tht, 
even financially, they would have gain- 
ed by depositing the takings with tke 
Receiver. Certainly, this gives support to 


the explanation given on behalf of the. 


Rastogis. And, there is no doubt that the 
Receiver had taken the view that if the 
takings in any week were less then 
Rs. 5,350/- he was not to pay the Raste- 
gis any amount for that week. This is 
apparent from his reply to the applica- 
tion filed by the Rastogis before the Civil 
Judge on ist October 1977. 


35. Except in the manner explained 
the conduct of the Rastogis is incompre- 
hensible. After all, they had complied 
with the order of the Supreme Court til 
Sth October 1977 and something must 
have happened which caused them io 
depart from that course. Their conduct 
is so strange and inconsistent, that it is 
not believable that there is no rational 
explanation. No better explanation has 
been propounded on behalf of Vishwa- 


nath. On his behalf, the only thing said ` 


was that the Rastogis were dishonest 
folk and were willing to take any risks 
for the sake of money, even contempt cf 
court. Yet, till the second week of Octc- 
ber the innate dishonesty imputed to 
them was not powerful enough to give 
them. sufficient courage. to defy tke 
court. So, why did this alleged trait cf 
1979 Delhi/i4 X G—18_ 


_ Kuldip. Rastogi v. Vishva Nath (Chawla J.) [Prs. 33-38} Delhi 209 


their character assert itself so forcefully 


‘in the second week of October 1977? 


36. Of course, there are some small 
flaws in the explanation. It has been con- 
tended that the Rastogis never complain- 
ed that the orders passed by the Sup- 
reme Court and this court were putting 
an impossible financial burden upon 
them. They did not say so in their ap- 
plication filed on 3rd December 1977 to 
set aside the ex parte order of 25th 
October 1977, nor even in their reply to 
the application filed by Vishwanath on 
2lst November 1977 seeking to have them 
punished for contempt. Pleas of this 
kind, it was said, were taken for the 
first time in the supplementary affida- 
vit sworn by Kuldip Rastogi on 20th 
March 1978 and were afterthoughts. 


37. This criticism is not quite correct. 
In the application filed by the Rastogis 
on ist October before the Civil Judge, 
Lucknow, it was said that they ‘have to 
spend huge amount on maintenance, up- 
keep, electric charges ete.’ for which 
purpose the weekly amount of Rs. 5,350/- 
received by them was utilised, and in 
consequence of the Receiver not having 
paid them for the week 8th to 14th 
September 1977 they were ‘feeling great 
hardship in running the cinema.’ There 
is a similar strain in other applications 
filed by the Rastogis in the ensuing 
period and, also, in their reply filed on 
9th January 1978 to the application to 
have them punished for contempt. It is 
true that the plea appears in full blos- 
Som only in Kuldip Rastogi’s supplemen- 
tary affidavit; still, it is discernible, how- 
soever inadequately expressed, in the ` 
application to the Civil Judge on Ist 
October 1977 and other applications 
made thereafter. 


38. It may also be asked that, i 
B. N. Gupta was supplying inferior pic- 
tures, why did the Rastogis not get an 
order from the court to screen pictures 
supplied by Vishwanath? The answer 
they give is that B. N. Gupta had filed a 
suit and obtained a decree against them 
on ist September 1977 restraining them 
from ‘interfering with the exhibition of 
films’ supplied by him. Hence, they were 
left with no option. It is true that the 
Rastogis did not contest that suit, but 
naturally they could not because they 
had always maintained that the agree- 
ment.with B. N. Gupta was valid. In any 


Case, the Rastogis cannot be held respon- 


sible for the volume of the takings as 
that depended on the success of the pic- 
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ture screened, and they had no: say in its 
choice. 


39. Or, again, if they were unable to 
get an order expeditiously from the Civil 
Judge, Lucknow, on their application of 
Ist October 1977, why did they not move 
this court for an appropriate order? And, 
if the orders of 14th and 25th October, 
1977, made by this court, -were playing 
such havoc with them, why did they not 
move this court to have those orders 
varied or recalled? The reply on behalf 
of the Rastogis is that they were confu- 
sed as to which was the proper court to 
be moved for this purpose, and, there- 
fore, they did not proceed further. Al- 
though it is doubtful that the Rastogis 
were in any state of perplexity it cer- 
tainly does appear from the proceedings 
in the case that there was considerable 
confusion all round whether, after 14th 
October, 1977, the Receiver existed by 
virtue of the order of ‘this court or that 
of the Supreme Court. Ultimately, Vish- 
wanath filed an application in the Sup- 
reme Court for clarification, and, in an 
order made on 24th April, 1978, it was 
ruled that after 14th October the opera- 
tive orders were those passed by this 
court, 


40. Also, how is one to overlook the — 


fact that on 26th October 
blatantly misrepresented in an applica- 
tion tc the civil Judge, ducknow, that 
the High Court of Delhi had not con- 
tinued the appointment of the Receiver? 
This was patently contrary to the record, 
and the statement was most reckless, 
Mr. Tandon had no explanation to offer, 
but he contended this was not’the sub- 
ject matter of the present charge of con- 
tempt against the Rastogis, and whatever 
the other consequences to which they 
may have made themselves liable, it was 
not a matter to be used against them in 
the present case. He said, that if the 
matter had ‘been inquired ‘into, perhaps a 
satisfactory explanation may have emer- 
ged. Not without reluctance, I think, ‘it 
has to be accepted that this submission 
is right. 

41, But, when all is said and done, 


the Rastogis 


how does the matter rest? I still find it _ 


impossible to believe that from 6th 
October 1977 the Rastogis began to dis- 
obey the order of the Supreme Court, 
and, afterwards, the orders made by this 
court, for no reason at all or because 
they suddenly ceased to ‘be afraid of the 
law. Viewing the variations in their be- 
haviour from 23rd May 1977 onwards 
alongside the variations in ‘the takings, 


hundred years have 


f 
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the explanation given on their behalf 
becomes irresistible. It seems extremely 
likely that in October 1977 they found 
themselves: in a quandary and, out of 
the limited alternatives available, one 
worse than the other,. they decided, 
rather foolishly, ‘that, in the circumstan- 
ces, the least detrimental was to disobey 
the :orders of this court. It may be that 
some or all of their actions were moti- 
vated by ‘spite against Vishwanath, but 
for them ito disobey the orders of the 
court ‘there must have been something 
more. I do not believe that they flouted 
the orders simply .out of bravado. 


42. To this extent it has to be con- 
ceded in favour of the argument that 
was presented, that the Rastogis were 
not disobeying the orders in a spirit of 
revolt or intending to be refractory or 
recalcitrant. At the same time, it is per- 
fectly obvious that the Rastogis were 
fully aware of what they were doing 
and knew what it was all about. This 
was accepted by Mr. Tandon, but, he. 
contended, that the disobedience of the 
Rastogis could not be classed as ‘wilful’ 
unless it -could be proved to be ‘con- 
tumacious.’ 


43, That brings me to the second part 
of the submission. It turns on the mean- 
ing of the word ‘wilful’ Although a 
gone by, I do not 
think anyone has yet succeeded in im- 
Pproving,on the lucid and terse exposition 
of Bramwell, L. J, in Lewis v. The 
Great Western Railway Company, (1877) 
3 QBD 195, where he said: 


“Wilful misconduct’ means miscon- 
duct to which the will is a party, some- 
thing opposed to accident or neglig~ 
IONICS”: deiere ein 
The same idea was expressed by Lord 
Russell, C. J, in R v. Senior, (1895-9) 
AJl ER Rep. 511 in different words :— 

“Willfully means done deliberately 
and Bowen, L. J., put up more elabora- 
itely in re Young and Harston’s Contract, 
(1855) 31 Ch. D. 168, as follows: 

"The other word which it is sought to 
define is “wilful”. That ‘is a word of 
familiar use in every branch of law and 
‘although ‘in ‘some branches of the law, it 
may have a special meaning, it generally, 
as used ‘in -Courts of law, implies nothing 
blameable, but merely that the ‘person of 
whose action or default the expression is 
used is a free agent, and that what has 
been done arises from the spontaneous 
action of his will. It amounts to nothing 
more than this, that he knows what he is 
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doing, and. intends: to: do what. he is doing; 
and. is a free agent.’ 

These last: words fit the conduct. of the 
Rastogis most aptly.. If this be the mear- 
ing of ‘wilful’ in the definition: of ‘civ-t 
contempt’, the Rastogis are ee 
guilty. 


44. But, Mr. Tandon and that the: 
word ‘wilful’ involved something more 
than this if not generally, at any rate, 
in the context of the definition.. Accord- 
ing to him, the will being a party to the 
disobedience was not enough: there, 
further, had to be an element of ok- 
stinacy, rebellion or defiance. He reljef 
on Worthington v: Ad-lib Club, Ltd,, 
(1964) 3 All ER 674, and that case cer- 
tainly supports him. There Stirling, J,. 
was construing the words ‘wilfilly dis- 
obeyed” in Order 42' rule 31 of. the Rules 
of the Supreme Court in England Th= 
rule provides. modes of enforcing ‘any 
judgment or order" against a corpora- 
tion, which, it has “wilfully: disobeyed’ 
Stirling, J., held that tø come within th» 
rule it was necessary to establish a ‘con- 
tumacious disregard’ of an order. H 
reached that’ conclusion. not of his own 
volition but because he felt himself 
bound by, what he thought, was th= 
ratio of the decision: of the: Court of Ap- 
peal in Fairclough & Sons vy. Manchester 
Ship. Canal Co., ((1897). WN. 7). And, foz 
the same reason: he: did. not follow the 
judgment of Chitty, J., in A. G: v.-Wal- 
thamstow Urban. District Councik Wal- 
thamstow Sewage Question, (1895). 12. 
TLR 533, and that of Warrington, J., in. 
Stancomb ` v. Trowbridge Urban Districé 
Council, (1910) 2, Ch. 190. 


45. A little research on my own has. 
revealed that, in subsequent cases, the 
Judgment of Stirling, J., has been dissen- 
ted from, and. his. understanding of the. 
decision of the Court of Appeal. in. Fair- 
clough. & Sons v. Manchester Ship Canai 
Co., (1897) WN. 7,, has been held to be. 
wrong. In. Steiner Products, Ltd.. v. Willy 
Steiner, Ltd., (1966) 2 All ER. 387 Stamp, 
J., said: 


‘I do not think that the Court of Ap- 
peal intended to use the word “contu- 
maciously’” as meaning: something differ- 
ent from “wilfully,” for to do so would 
be to put a gloss on the words of the 
order which they will not, in my judg- 
ment, tolerate. Chitty; J., took: the view 
that disobedience which was worse thar: 
casual, accidental or unintentional must 
be regarded as wilful, in A. Œ. v. Wal- 
thamstow’ Urban - District Council; Walt 
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thamstow: Sewage Question: and Warring- 


~ ton, J.. in. Stancomb v: Trowbridge: Urbam 


District. Council, took a similar view.’ 

46. The reason. for the mistake made 
by. Stirling, J., was. explanied by: Megaw, 
P., in Agreement. of. the Mileage Confer- 
ence Group. of the Tyre. Manufacturers, 
Conference, (1966) 2 All ER 849. It ap- 
pears that only an ‘abbreviated eight- 
line. report in: (1897), WN 7 of the deci- 
Sion. of the Court. of Appeal in Fairclough 
v.. Manchester Ship, Canal Ca was. cited: 
to: Stirling, J. Had. he been shown ‘the 
fuller and. better report in (1897). 41 Sol 
J.. 225, he would have seen. that decision. 
in. a different light. Megaw,. P., and his. 
Colleagues on the Restrictive Practices. 
Court, accepted the view of the law ex- 
presed. by Warrington, J., in. Stancomb: 
v. Trowbridge Urban. Council. In that. 
case, Warrington,. J., had said :—~ 


‘s... if a person or a corporation: is 
restrained: by injunction. from. doing a 
particular act, that. person. or corporation: 
commits. a breach of the injunction, and: 
is. liable for: process for contempt, if he 
or it in fact. does- the act, and it is. no 
answer. to say, that the act was. not. 
‘contumacious: in: the sense that, in doing 
it, there was. no. direct intention to. dis- 
obey the. order. I think the expression. 


. “wilfully” in Order XLII, R.. 31, is.. in- 


tended to exclude only such casual or 
accidental. and unintentional acts as. are 
referred. to. in Fairclough v. Manchester 
Ship Canal. Co.. I think this view, though. 
not of course expressed in the same 
words, is to. all intents and purposes the 
view expressed in Attorney-General’ v. 
Walthamstow Urban District Council. - 


47. This accords completely with the, 
quotation from Bramwell, L. J., witb 
which. I. started. It. follows that. ‘wil- 
ful has the same: meaning in the law 
of contempt as: im other branches: of the 
law.. I can: see: no reason: why in the mat- 
ter of contempt it should. have some: spe- 
cial or peculiar meaning, Bowen, -l. J., 
said in re Young, and Harston’s Contract 
(1855) 31 Ch. D. 168, that it ‘is not a term 
of. art? And, the ordinary meaning of 
wilful,’ as. defined. in the Concise: Oxford 
Dictionary, is that for which. compulsion 
or ignorance or accident. cannot be 
pleaded. as. an excuse, intentional, de-| 
liberate: ......cccvscesevcns . 

48. It N to mention that, more 
recently, im Knight wv. Clidtom (1971) 2: 
Alli ER. 378. the Court: of Appeal hasit- 
self disapproved: the view of Stirling J. 
and endorsed that of Megaw, P.. Implied- 
ly, i not expressly, the judgment. of 


`~ 
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Stirling, J., has. been overruled for Sachs, 
L. J., agreeing with Russell, L. J., said 
that ‘contumacity need not be proved’ 
in order to establish ‘wilfulness.’ 


49. Many Indian cases use the word 
‘contumacious’ in describing contempt. 
Almost invariably they use it disjunc- 
tively with ‘wilful’ or ‘deliberate’: See 
K.J. Pathare v. S. J. Pathare, (1971) 73 
Bom LR 616; Butalia H. S. v. Subbash 
Kumar (1974) 1 Serv LR 23 (Cal) and 
Debabrata Bandopadhyay v. State of 
West Bengal, AIR 1969 SC 189. That, in 
itself, indicates that ‘contumacious’ is 
used as a synonym, and not for the pur- 
pose oz: adding something more to the 
meaning of ‘wilful’ than it otherwise 
bears. The English cases to which ] 
have referred support this inference. Be- 
sides, ‘civil contempt’ is now defined by 
the statute, and the word it employs is 
‘wilful’. 

50. Now, the very explanation which 
has been offered on behalf of the Rasto- 
gis, proceeds on the basis that their fail- 
ure to deposit the takings with the Re- 
ceiver, during the relevant period, was 
not ‘casual or accidental or unintentional” 
Nor was it the result of ‘inadvertence’ 
or negligence’. It was a calculated and 
a ‘deliberate’ decision to which their 
will was very much ‘a party’ beyond a 
doubt their conduct was ‘wilful’. They 
Chose to play with fire, and must accept 
the consequences. In my opinion, they 
are clearly guilty of civil contempt. 


51. It was next contended that even 
if the Rastogis had committed contempt, 
it was not of ‘such a nature’ as to war- 
rant any punishment. The argument is 
based on Section 13 of the Contempt of 
Courts Act. That section says that: 

‘Notwithstanding anything contained in 
any law for the time being in force, no 
court shall impose a sentence under ‘this 
Act fcr a contempt of court unless it is 
Satisfied that the contempt is of such a 
nature that it substantially interferes, or 
tends substantially to interfere with the 
due course of justice.’ 

Mr. Tandon maintained that the failure 
of the Rastogis to deposit the takings 
with the Receiver did not ‘substantially’ 
interfere or tend to interfere ‘with the 
due course of justice.’ The reasons which 
he advanced were more or less the same 
as these for his submission that the dis- 
obedience of the Rastogis was not ‘wil- 
ful.’ We greatly emphasised the fact that 
no monetary loss had been caused to 
Vishwanath or anyone else. For, as was 
apparent from the accounts, the takings 
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were not enough even to pay the Rasto- 
gis their weekly amount, and there was 
no possibility of any surplus. Indeed, he 
argued, the loss, if any, had been to 
themselves, because if they had paid over 
the takings to the Receiver, they would 
have received back more from him. 
Again, we were reminded, that the Ras- 
togis had made no default till 5th Octo- 
ber, 1977 and their conduct afterwards 
was entirely provoked by the attitude of 
the Receiver. And, that in the circum- 
stances prevailing after 5th Oct., 1977, 
the Rastogis had little or no option but 


` to disobey the orders of the court if the 


cinema was to be run. Having regard 
to all these aspects, we were urged, to 
treat the contempt as merely ‘technical’ 
and refrain from imposing a sentence. 


52. Apart from the probable fact that 
no monetary loss has resulted to Vishwa- 
nath or any other person from the con- 
tempt committed by the Rastogis the rest 
of these points are not germane to the 
application of Section 13. Under that 
section the only question for considera- 
tion is whether the contempt has inter- 
fered ‘substantially’ with the ‘due course 
of justice’ or ‘tends’ to do so. The rea- 
sons why the contempt was committed, 
and any mitigating factors, are all ir- 
relevant. 


53. The key word in the section i 
‘substantially’; and, in deciding whether 
the interference ‘with the due course o 
justice’ is substantial or not, what one 
is required to look at is the ‘nature’ of 
the contempt. While weighing the pro 
and cons, it had further to be remem- 
bered that the interference need not be 
actual. A mere tendency in that direc- 
tion is sufficient. However, this kind o 
surface analysis of the section does not 
take one very far. It only serves to fix 
the points of reference when dealing 
with a concrete case. i 

54. It is obvious that the section is an 
application of the maxim ‘De minimis 
non curat lex’. The doctrine that ‘the 
law does not concern itself about trifles’ 
has ‘frequent practical applications’ of 
which many examples are collected in 
Broom’s Legal Maxims (10th ed.) at pp. 
88-90. A well-known statutory instance 
is Section 95 of the Indian Penal Code. 
It excludes from the concept of an ‘of- 
fence’ anything which causes harm ‘so 
slight that no person of ordinary sense 
and temper would complain of such 
harm.’ 

55. Ever since the law .of contempt 
has existed, it has been an established 
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rule that the courts will not punish for 
a contempt which is merely ‘technical’. 
The word ‘substantial’ has also been used 
in similar contexts to convey the same 
idea. Thus, in Ananta Lal Singh v. Al- 
fred Henry Watson, AIR 1931 Cal 257 
Rankin, C. J. said: 

aseti the Court’s jurisdiction in ccn- 
tempt is not to be invoked unless there 
is real prejudice which can be regarded 
as substantial interference with the due 
course of justice.’ 

I interject here to say, that this was 
probably the draftsman’s 
for Section 13 as it seems to echo those 
words. The judgment continues: 

‘It is not every theoretical tendency 
that will attract the action of the Court 
in its very special jurisdiction. The pur- 
pose of the Court’s action is a practical 
purpose and, it is reasonably clear on 
the authorities that this Court will not 
exercise its jurisdiction upon a mere 
question of propriety where the tendercy 
of the article to do harm is slight and 
the character and circumstances of ihe 
comment is otherwise such that it can 
properly be ignored. This is no n2w 
law...... i 
I would regard this as a compendicus 
statement of the right approach to the 
matter. It has been specifically approv- 


ed in Rizwan-Ul-Hasan v. State of Utzar 


Pradesh, AIR 1953 SC 185. 

56. In Brahma Prakash Sharma v. 
State of Uttar Pradesh, AIR 1954 SC 10 
and In re: P. C. Sen, AIR 1970 SC 1821 
the contempt was held to be ‘technical’; 
in Rama Dayal Markarha v. State of 
Madhya Pradesh, AIR 1978 SC 921, it 
was held that it was not. The test appli- 
ed in all these cases was the likelihcod 
of interference with ‘the due course of 
justice.’ But, the likelihood of interfer- 
ence with the ‘due course of justice’ is 
an essential ingredient of all contempt. 
It is the very reason for the thing. Thus, 
the question whether a contempt has 
been committed, and whether it . ought 
to be punished tend to merge. 


57. Nevertheless, they are different 
questions. This is brought by Lord Reid 
in- Attorney-General v. Times News- 
papers Lid. (1973) 3 All ER 54. Dealing 
with the case against the Times for hav- 
ing published an article intended to :n- 
fluence the conduct of a litigant, name- 
ly the manufacturers of the drug theli- 
domide, he says: 

‘tT think, agreeing with Cotton LJ in 
his judgment in Hunt v. Clarke that 
there must be two questions: first, was 
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there any contempt at all? and, second- 
ly, was it sufficiently serious to require 
or justify the court in making an order . 
against the respondent? The question 
whether there was a serious risk of in- 
fluencing the litigant is certainly a fac- 
tor to be considered in what course to 
take by way of punishment, as is the in- 
tention with which the comment was 
made. But it is I think confusing to im- 
port this into the question whether there 
was any contempt at all or into the defi- 
nition of contempt. 


I think the true view is that express- 
ed by Lord Parker CJ in R v. Duffy, ex 
parte Nash that there must be “a real 
risk as opposed to a remote possibility.” 
That is an application of the ordinary 
de minimis principle. There is no con- 
tempt if the possibility of influence is re- 
mote. If there is some but only a small 
likelihood, that may influence the court 
to refrain from inflicting any punish- 
ment. If there is a serious risk some ac- 
tion may be necessary. And I think that 
the particular comment cannot be con- 
sidered in isolation when considering its 
probable effect. If others are to be free 
and are likely to make similar comments 
that must be taken into account.’ 

Lord Diplock concurred, and expressed 
the distinction as follows: 

‘The courts have therefore been 
lant to see that the procedure for 
mittal is not lightly invoked in cases 
where although a contempt has been 
committed there is no serious likelihood 
that it has caused any harm to the in- 
terests of any of the parties to the liti- 
gation or to the public interest. Since 
the court’s discretion dealing with a mo- 
tion for committal is wide enough to en- 
title it to dismiss the motion with costs 


vigi- 
com- 


despite the fact that a contempt 
has been committed if it thinks 
that the contempt was too venial 


to justify its being brought to the 
attention of the court at all, the dis- 
tinction between conduct which is within 
the general concept of “contempt of 
court” and conduct included within that 
general concept, which a court regards 
as deserving of punishment in the parti- 
cular circumstances of the case, is often 
blurred in the judgments in the reported 
cases. The expression ‘technical con- 


‘tempt’ is a convenient expression which 


has sometimes been used to describe con- 
duct which falls into the former but out- 
side the latter category; and I agree with 
my noble and learned friend, Lord 
Reid, that given conduct which presents 
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a real risk as opposed to a mere possibi- 
lity of interference with the due ad- 
ministration of justice, this is at very 
least a technical contempt. The serious- 
ness of that risk is relevant only to the 
question whether the contempt is one for 
which the court, in its discretion, ought 
to inflict any punishment and, if so, what 
punishment it should inflict.’ 


98. I think, this is what underlies the 
word ‘substantial’ in S. 13 of the Act.. It 
poses for consideration the ‘seriousness’ 
of the contempt. If the ‘degree of harm 
caused’ to the ‘administration of justice’ 
is slight and beneath notice, (the) courts 
will not punish for contempt’: See Bara- 
dakanta Mishra v. Registrar of Orissa 
High Court, AIR 1974 SC 710 and Re- 
gistrar of the Orissa High Court v. Bara- 
dakanta Misra, AIR 1973 Orissa 244 (FB). 

59. The argument of Mr. Tandan con- 
centrates exclusively on the monetary 
effects of the contempt. Since, on the 
present facts, there were none to the 
detriment of Vishwanath, he would have 
us hold that the contempt was ‘theore- 
tical’ or ‘trifling’. It is implicit on his 
submission that the matter has to be 
judged simply as if it were a dispute be- 
tween the parties. It is also implicit 
that what one is concerned with is- the 
actual results flowing from the contempt, 
and not the possibilities. In my opinion, 
both these assumptions are fallacies. 

60. Although ‘civil contempt’ is de- 
signed to enforce an order or an under- 
taking, it has always been recognised 
that it has a two-fold character: See 
The Aligarh Municipal Board v. Ekka 
Tonga Mazdoor Union, AIR 1970 SC 1767. 
The whole subject is illuminated by 
Cross J., in the following passage in 
Phonographic Performance, Limited v. 
Amusement Caterers (Peckham) Ltd., 
(1963) 3 All ER 493: 

‘There is no doubt here that the order 
of the court was wilfully disobeyed. 
There is no question here of uninten- 
tional disobedience of the order, because 
the defendant company and the directors 
never tried to obey it or thought of 
obeying it. until they instructed a solici- 
tor. On the other hand, it has now been 
complied with. What is the position of 
the court in a case of civil contempt in 
those circumstances? As is pointed out 
in Halsbury’s Laws of England, where 
there has been wilful disobedience to an 
order of the court and a measure of 
contumacy on the part of the defendants, 
then civil contempt; what is called con- 
tempt in procedure 
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“bears a two-fold character, implying 

as between the parties to the proceed- 
ings merely a right to exercise and a 
liability to submit to a form of civil 
execution, but as between the party in 
default and the state, a penal or disci- 
plinary jurisdiction to be exercised by 
the court in the public interest.” 
So civil contempt may bear much the 
same character as criminal contempt. I 
think that that is brought out very clear- 
ly by Rigby, LJ in his judgment in the 
case of Seaward v. Paterson. In refer- 
ence to an argument addressed to him 
by counsel, he says: 

“Unless I entirely misapprehend that 
argument, it went so far as that the 
court has no jurisdiction to commit for 
contempt by way of punishment; but 
that the jurisdiction is an ancillary juris- 
diction in order to secure that the plain- 
tiff in a suit shall have his rights. I do 
not think that can be for a moment sup- 
ported.” 

Then later he says: 

“That there is a jurisdiction to punish 
for contempt of court is undoubted: (I 
think that Rigby, L.J. is talking here of 
civil contempt, not only of. criminal con- 
tempt). It has been exercised for a very 
long time — far longer than any of us can 
remember. That punitive jurisdiction is 
founded upon this, that it is for the good 
not of the plaintiff or a party, but for 
the good of the public, that orders of 
the courts should not be disregarded...” 
I think, ‘therefore, that although the 
order has now been complied with, I 
must consider whether it can be said in 
this case that the directors of the com- 
pany were deliberately setting the court 
at defiance and were really treating the 
order of the court as not worthy of no- 
tice. If that is the true view, then, not- 
withstanding that the order has now 
been complied with, it may well be that 
a punishment ought to be inflicted on 
them.” | . 


61. This passage was adopted as an 
accurate statement of the law by the 
Court of Appeal in Jennison v. Baker, 
(1972) 1 All ER 997. Lord Salmon said: 
‘The public at large, no less than the in- 
dividual litigant, have an interest, and 
avery real interest, in justice being ef- 
fectively administered.’ With reference 
to the classification of contempt as cri- 
minal and civil he observed; 'I think that 
at any rate today, ‘this is an unhelpful 
and almost meaningless classification.’ 
As he pointed out later in his judgment 
‘tthe court might well send: the defen- 
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dant to prison even if the plaintiff, hav- 
ing applied for attachment, relented «nd 
asked that the order in his favour should 
not be enforced.’ In a book on the law 
of Contempt by Borrie and Lowe (1973 
ed.) there is an interesting and useful 
discussion on the distinction between 
civil and criminal contempt at page 369. 
The conclusion at page 374.is that ‘che 
law of civil contempt has been assimilat- 
ed with that of criminal contempt, end 
there now exist very few distinctions be- 
tween the two’. . 

62. So, my first answer to the argu- 
ment of Mr. Tandon is that the ‘putlic 
interest’ is involved. Secondly, the pas- 
sages which I have quoted from ~he 
judgment of Lord Reid and Lord Dip- 
lock in the Times’ case indiacte that 
what has to be considered is the ‘possi- 
bility’ of an interference with the cue 
course of justice. As I haye stressed 
already, S. 13 itself uses ‘tends in the al- 
ternative, and the authorities hold tnrat 
an actual interference is not necessary; 
See Brahma Prakash Sharma y. State of 
Uttar Pradesh, AIR 1954 SC 10 and In 
re: P. C. Sen, AIR 1970 SC 1821. But, of 
course, the ‘risk of interference must be 
‘real’, 

63. In the present case, the defence 
of the Rastogis is that they decided to 
disobey the orders of this court because 
they were compelled by the circumstan- 
ces. When those circumstances are seru- 
tinised in detail it turns out that che 
compulsion amounts to no more than cal- 
culating financial options. After ail, 
even if the cinema had closed for a 
while till orders were obtained from -hẹ 
courts, no great tragedy would have 3c- 
curred. At most, there might have been 
some temporary financial loss to the Ras- 
togis. I do not think that any court 
which hopes to function can allow its 
orders to be subordinated to private in- 
terests. If such a defence were allowed 
to pass, there would be no end.. Every 
litigant could find a cogent personal rea- 
son for disobeying the court. This shews 
how necessary and important it is to nip 
the evil in the bud; and, how fraught with 
serious implications for the administ7a~ 
tion of justice the conduct of Rastogis is. 
To my mind, this is eminently a case in 
which the authority of the court must be 
effectively vindicated so that others are 
not tempted or encouraged to tread the 
same path. It must be demonstrated to 
public eyes that an order of the court 
cannot be ignored without disastrous ze« 
percussions, 
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64. Moreover, every moment of dis- 
obedience had inherent in. it a ‘real risk’ 
of ‘substantial’ financial loss to Vishwa- 
nath. Who can say whether the Rasto- 
gis would have re-started depositing the 
takings with the Receiver. when there 
was a surplus? We have not gone’ into 
the accounts for the period after 21st 
Nov., 1977 for the reasons I have already 
stated. We do not know how they con- 
ducted themselves later. But, we do 
know that, notwithstanding the order 
made by the Civil Judge, Lucknow, on 
3rd Dec., 1977 by which their apprehen- 
sion regarding the intention of the Re- 
ceiver should have been allayed, they 
did not start complying with the orders 
of this court until coerced to do so by 
the second order of 18th May 1978. Tak- 
ing everything into account, in my opin- 
ion, the contempt committed by the Ras- 
togis was certainly not ‘theoretical’, 
‘technical’, ‘trifling’ or ‘beneath notice’. 
On the contrary, I think it was -most 
‘serious’, and tended very ‘substantially’ 
to interfere with the. due course of jus- 
tice. Therefore, I can see no scope for 
applying S. 13 here, 


65. That leaves the question of 
punishment.’ At the commencement of 
the hearing of these appeals, written 
apologies, in the form of affidavits sworn 


` by all the Rastogis, were placed on re- 
‘cord. The apologies are unconditional. 


They again attempt to explain the rea- 
sons for not complying with the orders 
of this court, but I have already found 
those reasons to be unacceptable. Insofar 
as these apologies aver that the Ras- 
togis ‘had no intention at any time’ 
to disobey the orders of this court, they 
do not accord with their one and only 
defence. I -have already held that their 
disobedience was. ‘wilful’. However, the 
question now to be considered is whe- 
ther these apologies are genuine and 
sincere, 


66. In their reply to the application 
filed by Vishwanath to have them 
punished for contempt, the Rastogis do 
not display the smallest trace of any 
contrition. Nor even in the supplemen- 
tary affidavit sworn by Kuldip Rastogis. 
At no time in the course of the proceed- 
ings before the single Judge was an 
apology tendered or regret expressed on 
their behali They raised many legal 
pleas and sought to justify -what they 
had done. 


67. In his order under appeal, the 
single Judge has observed: ‘There is no 
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such apology tendered as should deserve 
any consideration.’ Although in the af- 
fidavits they have now filed, the Rasto- 
gis say that they, and their counsel, ten- 
dered apologies before the single Judge, 
they have vouchsafed no particulars. 
They do not disclose when the apologies 
were tendered, and what were the terms. 
Admittedly, no apology was tendered 
to the single Judge in writing. 

68. No doubt, an apology may be 
oral and may be tendered at any 


stage. See Dinabandhu Sahu v. State 
of Orissa, AIR 1972 SC 180 and 
Butalia H. S. v. Subhash Kumar, 
(1974) 1 Serv LR 23 (Cal). The expla- 


nation to S. 12 of the Contempt of Courts 
Act now enacts that it may even be 
‘qualified or conditional’, provided it is 
made bona fide: See K. Ramadas Shenoy 
v. Chief Officer, Town Municipal Council 
Udipi, AIR 1976 SC 994. But, if it is not 
tendered initially, it is bound to attract 
a great deal of suspicion: See Mulkh Raj 
v. State of Punjab, AIR 1972 SC 1197; 
Debabrata Bandopadhyay v. State of 
West Bengal, AIR 1969 SC 189 and M/s. 
Kalloo Mal Visheshwar Prasad v. Secv. 
to Govt. of U. P., Lucknow, 1974 Cri LJ 
529 (All). To dispel that suspicion, 
there ought to be some satisfactory ex- 
planation for the delay. 


69. Here, no explanation whatsoever 
has been offered. The only explanation I 
can see is that the Rastogis thought that, 
somehow, they might still get away. Pro- 
bably, when the matter was argued be- 
fore the single Judge, and his mind had 
become known, they made some half- 
hearted gesture which he rightly reject- 
ed. I can see no reason for, in any man- 
her, doubting the correctness of his ob- 
servation which I have quoted. Even at 
that late stage the Rastogis did not care 
to put their apologies in writing. It is 
only much afterwards, when they had 
been found guilty and sentenced, and 
when these appeals actually came on for 
hearing, that, for the first time, they 
thought fit to do so. They were reduc- 
ed to this state of submission by slow 
degrees when pursued inexorably by the 
law. I am convinced that they are not 
really penitent, and their apologies are 
a mere expedient to ward off the court, 
In any case, on the facts and circumstan- 
ces of this case, I do not think an apo- 
logy would at all be sufficient atonement. 
Therefore, I decline to accept the apolo- 
gies. 

70. According to S. 12 (3) of the Act 
the court should not order the detention 


`togi has rightly been 
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in a civil prison of a person found guilty 
of civil contempt unless ‘it considers 
that a fine will not meet the ends of jus- 
tice.’ The single Judge was of the opin- 
ion that, as regards Kuldip Rastogi, a 
fine would not do. I agree with him. The 
maximum fine permissible is Rs. 2,000/-. 
Having regard to the large financial 
stakes involved in the case, a fine of 
that amount could not possibly make any 
impression on Kuldip Rastogi. He would 
feel that he has been let off for a song, 
and disobeying the orders of the court 
was not so expensive, after all. I know that 
in contempt proceedings a court should 
not act vindictively or at the behest 
of the aggrieved party: See Gian Chand 
Bali v. L. P. Singh, 1968 Delhi LT 135; 
Uma Dutt v. R. K. Sardana, AIR 1969 
Delhi 6 and Gulab Singh v. Ramji Das, 
AIR 1975 All 366. But the punishment 
must be deterrent: See Mrs. Damayanti 
G. Chandiramani v. S. Vaney, 1966 Cri 
LJ 9 (Bom). Especially, if the contemner 
has been defiant and shown no sign of 
remorse; Aligarh Municipal Board v., 
Ekka Tonga Mazdoor Union, AIR 1970 
SC 1767 and Shri Baradakanta Mishra v. 
Registrar of Orissa High Court, AIR 
1974 SC 710. And, more so, if it be not 
the first time that he has disobeyed an 
order of the court: See M/s. Kalloo Mal 
Visheshwar Prasad v. Secy. to Govt. 
of U. P., Lucknow, 1974 Cri LJ 529 (All). 

71. There is on record the copy of an 
order dated 13th July made by Mr. N. L. 
Kakkar, Additional District Judge, Delhi. 
He held that, in the case before him Ram 
Saroop Rastogi & Sons had disobeyed an 
injunction issued against them, and at- 
tached their property worth Rs. 1000/-. It 
thus, transpires that this is not the first 
occasion on which the Rastogis have fal- 
len foul of the court. In these circum- 
stances, the single Judge was perfectly 
justified in ordering Kuldip Rastogi to 
be detained in the civil prison for three 
months, and imposing a fine of Rs. 2,000/- 
on the firm. 


72. Vishwanath, by his appeal, wants 
each one of the Rastogis to be detained 
in the civil prison for the maximum 
period permissible in law. He would not 
spare even Phoolmati, who probably has 
no active role in the firm, and does not - 
know or understand what her husband 
and sons are doing. The court cannot 
allow itself to become an instrument of 
Vishwanath’s wrath. The Rastogis de- 
serve the punishments awarded by the 
Single Judge, but no more. Kuldip Ras- 
singled out for 
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civil imprisonment because he seems. to 
have been the prime moving spirit on 
their side. . 


73. For these reasons, I would dismiss 
both these appeals, but, in the circum- 
stances, leave the parties to bear thir 
own costs. 

V. S. DESHPANDE C. J.:-— I agree. 

Appeals dismissed. 
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=- FULL BENCH 
V. D. MISRA, T. P. 8. CHAWLA | 
AND YOGESHWAR DAYAL, JJ. 
M/s. Printpak Machinery Ltd, New 
Delhi, Plaintiff v. M/s. Jay Kay Pager 
Congeters, New Delhi, Defendant. 
Suit No. 309 of 1977, D/- 25-5-1979. 


Civil P. C. (5 of 1908), O. 37, Rr. 2 +3) 
and 3 (1) (as amended by Act of 1975), 
and Ss. 129 and 97 — Delhi High Corrt 
(Original Side) Rules, Chap. XV, Rr. 2 
and 3 — Suit on cheque (negotiable in- 
strument) — Defendant not obtaining 
leave to defend within prescribed time- 
limit — A decree would follow in ac- 
cordance. with High Court Rules notwita- 
standing contrary provisions in amended 
Rr. of O. 37 of C. P. C. — High Court 
Rules will prevail over provisions of 
C. P. C. by virtue of S. 129 of C. P. C. 

(Paras 6, 17) 


Cases Referred: Chronological Paras 
AIR 1969 Bom 117 . 2 
AIR 1962 SC 247 2] 
AIR 1962 Andh Pra 245 il 
AIR 1961 All 595 9 
AIR 1961 Cal 483 (FB) . 9 
AIR 1954 Cal 369 9 
AIR 1950 Mad 261 10 
AIR 1941 Lah 257 (FB) 1} 
AIR 1938 Mad 438 (FB) 10 
AIR 1932 Cal 1 9 
AIR 1930 Cal 324 § 
AIR 1930 Cal 685 9 
AIR 1925 Mad 1132 9 
(1913) ILR 37 Bom 572 9 


P. C. Khanna with Reva Khetrapal, fcr 
Plaintiff; S. B. Sharma, for Defendant. 


CHAWLA, J.:— A very fundamentel 
point regarding the procedure to be fot- 
lowed on the original side has been raised 
in this case. The plaintiff has instituted 
a suit under Order 37 of the Civil Pra- 
cedure Code on the basis of a - chequ2 
given by the defendant. After summons 
had been-served, and no application for 
leave to defend the suit was moved 
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though the period prescribed had expired, 
counsel for the plaintiff prayed that a 
decree be passed forthwith. On the other 
hand, counsel for the defendant main- 
tained that the stage for filing an ap- 
plication for leave to defend had not yet 
arrived, and time had not even begun to 
run because a ‘summons for judgment’ 
had not so far been served on the de~ 
fendant. 


2. To understand the respective con- 
tentions a little background is necessary. 
The Civil Procedure Code was enacted 
in 1908. In Order 37 it provided a ‘sum- 
mary procedure’ applicable to suits based 
‘on Negotiable Instruments.’ The defen- 
dant could not ‘appear or defend the 
suit’ unless he obtained leave from the 
court. Under the Limitation Act of 1908 
an application for leave had to be made 
within 10 days from service of summons: 
Article 159. The position under the Limi- 
tation Act, 1963 is the same: Article 118. 


3. In 1966, this High Court was con- 
stituted by the Delhi High Court Act. 
Apart from other jurisdictions, the 
Court was vested with original jurisdic- 
tion. Section 7 of the Act, amongst other 
things, confers on the Court ‘powers te 
make rules and orders with respect to 
practice and procedure for the exercise 
of its ordinary original civil jurisdiction.’ 
The Delhi High Court (Original Side) 
Rules were framed and brought into 
force in 1967. It is stated in the Preamble 
that these Rules are made “In exercise 


‘of the powers conferred by Ss. 122 and 


129 of the Code of Civil Procedure, 1908 
and 8S. 7 of the Delhi High Court 
Act, 1966.” 

4. Chapter XV of the Original Side 
Rules deals with ‘Summary Suits.’ It ap- 
plies to ‘all suits upon bills of exchange, 
hundis or promissory notes’: Rule 1. The 
procedure it prescribes is substantially 
the same as that which was contained in 
Order 37 of the Civil Procedure Code 
The defendant cannot ‘appear or defend 
the suit’ unless he obtains leave from 
the Court: Rule 3. There are, of course 
small differences. For example, Rule 2 
permits the application for leave to be 
made within 20 days from service of 
summons, as against the 10 days allow- 
ed under the Code read with the Limita- 
tion Act. Divergencies, such as this, are 
resolved by Rule 12 which says: 

‘The provisions of Order 37 of the 
Civil Procedure Code so far as they are 
not inconsistent with the provisions con- 
tained in this Chapter shall apply to 
suits to which this Chapter applies.’ 
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Thus, in the event of conflict, the Rules 
in Chapter XV override Order 37. But 
since, until 1976, the procedures in both 
were largely akin. There was hardly 
ever need to invoke Rule 12. At least, I 
do not know of any case-in which that 
Rule was called in aid. 


5.- However, this state of things was 
disturbed by the Code of Civil Procedure 
(Amendment) Act, 1976. It made many 
drastic changes in the Code. The scheme 
of Order 37 .was re-modelled. Now, all 
that the defendant is required to do on 
being served with summons is merely to 
‘enter an appearance’ within 10 days: 
Rules 2 (3) and 3 (1). Thereafter, the 
plaintiff must serve a ‘summons for judg- 
ment’ on the defendant, and it is only 
then that the defendant has to apply for 
leave to defend within 10 days ‘from the 
service of such summons’: Rules 4 and 5. 


6. There appears to be no time fixed 
within which the plaintiff must take out 
a summons for judgment. In the present 
case, the plaintiff has not -yet done so, 
because, it is maintained, that the new 
procedure is not applicable and the Ori- 
ginal Side Rules continue to prevail. 
According to those Rules, time for mak- 
ing an application for leave to defend 
having expired, a decree must follow. 
The opposite view is urged on behalf of 
the defendant. These are the rival con- 
tentions. - 


7. Although, in the present case, the 
question has arisen solely in regard to 
Order 37 of the Code, it could well arise 
at every point where the Original Side 
Rules and the amended Code are at 
variance. Especially, when a generalised 
version of Rule 12 in Chapter XV is found 
‘in Rule 19 of Chapter 1 of the Original 
Side Rules. Rule 19 says that ‘Except 
to the extent otherwise provided in these 
rules, the provisions of the Civil Pro- 
cedure Code shall apply to all proceed- 
ings on original side’. So, it is essential 
to decide once and for all, whether, in 
the event of inconsistency, the Original 
Side Rules are to govern the original side 
or the Civil Procedure Code. Because of 
_ the great importance of the question and 
its far-reaching consequences for the 
original side, I referred it for a more 
authoritative ruling by a Full Bench, At 
the hearing by the Full Bench we invited 
Mr. S. N. Chopra, Advocate, to assist the 
court as amicus curiae, and he was good 
enough to oblige. 

8. I think, the question is really eon- 
cluded by S. 129 of the Code. It reads:. 


A.I. R. 


‘Notwithstanding anything in this 

Code, any High Court not being the 
Court of a Judicial Commissioner may 
make such rules not inconsistent with the 
Letters Patent or order or other law 
establishing it to regulate its own pro- 
cedure in the exercise of its original civil 
jurisdiction as it shall think fit, and 
nothing herein contained shall affect the 
validity of any such rules in force at the 
commencement of this Code.’ 
No doubt the closing words will not save 
the Original Side Rules of this Court, as 
they were not ‘in force at the commence- 
ment’ of the Code. But, the opening 
words ‘Notwithstanding anything in this 
Code’ are self-effecting, and subordinate 
the Code to rules made by a High Court 
for its original side at any time. The 
cumulative effect of those two parts of 
the section is to leave untouched the 
original side rules of a High Court whe- 
ther framed before or after 1908. Since 
S. 2 (1) says that the '“Code” includes 
rules’, the original side rules will prevail 
both over the body of the Code and the 
First Schedule. Therefore, the statement 
in Order 37 Rule 1 (a) that “This order 
shall apply to ......... High Courts’ must 
be read.subject to S. 129. 


9. These propositions are old 
well-established. In Behram Jung v. 
Sultan Ali, (1913) ILR 37 Bom 572, it 
was held that, in view of S. 129, a rule 
in the Code did not apply as it. was in- 
consistent with a rule in the Bombay 
High Court Rules. Similarly, in Vir- 
paksha Rao v. M. Ranganayaki Ammal, 
AIR 1925 Mad 1132, it was said: 


‘Section 129 of the Code gives the High 
Court the power to make rules, regulat- 
ing the procedure of the Original Side 
and nothing in the Code will affect such 


rules. The effect is that if the rules of the 
High Court, Original Side, and the Code 
are inconsistent, the rules prevail.’ 
Many cases from Calcutta hold the same: 
Umeshchandra Banerji v. Kunjilal Biswas, 
ATR 1930 Cal 685; Gowal Das v. Luchmi 
Chand, AIR 1930 Cal 324; In re: Ram 
Dayal De, AIR 1932 Cal 1; Shaw & Co. 
v. B. Shamaldas and Co., AIR 1954 Cal 
369 and Manickchand Durgaprasad v. 
Pratabmull Rameswar, AIR 1961 Cal 483 
(FB). And, so does the High Court of 
Allahabad: Mool Chand v. Kamta Prasad, 
AIR 1961 All 595. 

10. No case indicating a contrary 
opinion was cited or could be. found. 
Counsel for the defendant referred to 
Bademian Saheb y. Jankan Saheb, AIR 
1938 Mad 438 (FB) and Arunachala 


and 
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Reddiar v. Multhusadasiva Mudaliar, 
AIR 1950 Mad 261. Those cases turn ən, 
S. 157 of the Code, which is concern w=h 
the continuance in force of rules ec. 
made under earlier Civil Procedure Coces 
repealed by the Code of 1908. They have 
no bearing -whatsoever on the point unc2r 
consideration. 


_ 11. The conclusion thus | drawn from 

S. 129 can also be reached from S. 4 1) 
of the Code, though not in the manr=r 
that was suggested. in argument. S. 4 1) 
of the Code provides that :— 


‘In the absence of any specific provri- 
sions to the contrary, nothing in tkis 
Code shall be deemed to limit or othe- 
wise affect any special or local law ncw 
in force or any special jurisdiction r 
power conferred, or any- pecial form 2! 
procedure prescribed, by or under aay 
other law for the time being in force.” 
It has been held that rules made by a 
High Court or the Supreme Court to r2- 
gulate their procedure and practice ae 
a ‘special law’ as they deal with a pari- 
cular subject: . Union of India v. Ren 
Kanwar, AIR 1962 SC 247; Punjab ©- 
operative Bank Ltd., Lahore v. Punjab 
Cotton Press Co. Ltd. (In liquidatioe), 
AIR 1941 Lah 257 (FB) and: The Deités 
of Sri Audinarayana Swamy and Anjens- 
yaswami Temples of Donepudi v. 3. 
Hanumacharyulu, AIR 1962 Andh Pra 235 
Nevertheless, the Original Side Rules bf 
Delhi High Court would not be protect-d 
by S. 4 (1) of the Code. Only those ‘spe- 
cial laws’ are saved which are ‘now -n 
force,’ which means 1908. But, they ace 
a ‘special form of procedure prescribe?’ 
by or under a law ‘for the time being n 
force’, and would be covered on that æ- 
count. There is no ‘specific provision <o 
the contrary’, and the result is that 
nothing in the Code ‘shall be deemed -o 
limit or otherwise affect’ nyng in tke 
Original Side Rules. 


12. In Shevaram Thadharam Jaisin 2- 
hani v. Indian Oil Corporation Ltd., AIR 
1969 Bom 117, the view has been expres- 
sed that S. 122 of the Code. overlaps with 
S. 129, and rules for the original sice 
can be framed in exercise of the powerr 
conferred by either of those sections. 
Considering that the power under S. 159 
is much wider, in that, rules-can be 
framed which may. even be inconsistext 
with the body of the Code, whereas under 
S. 122 only the First, Schedule can te 
amended, where is the need to resort ao 
S. 122? Moreover, S. 129 gives the Hih 
Court specific power to make rules ef 
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procedure respecting ‘the exercise of its 
original civil jurisdiction’, and, on princi- 
ple the general provision should be dis- 
regarded. 

13. In that case the jnestich was whe- 
ther sub-rule (2) added to- Order 6 rule 
5 by the High Court of Bombay, in 
exercise of the power under Section 122 
of the Code, applied to the original side. 
It is not clear from the judgment whe- 
ther the original side rules in Bombay 
contain a rule like Rule 19 of Chapter 1 
in Delhi making the Civil procedure 
Code applicable ‘Except to the extent 
otherwise provided.’ If there be such a 
rule, then the sub-rule added to Order 6 
rule 5 would apply to the original side 
by virtue thereof. However, S. 117 of 
the Code produces the same result. It 
makes the provisions of the Code appli- 
cable to High Courts save as provided in 
‘Part IX or X or in rules.’ Therefore, the 
sub-rule added to Order 6 Rule 5 would 
apply to the original side because of this 
section, and not because S. 122 made it 
directly applicable to the original side. 
Of course, if there were a contrary rule 
in the original side rules, that would 
prevail. For these reasons, I do not agree 
with all that was said about S. 122 in 
that authority. This also means that the 
reference to S. 122 in the preamble to the 
Original Side Rules in force in Delhi is 
wrong and unnecessary. 


14. Lastly, it was urged that S. 97 (1) 
of the Civil Procedure Code (Amendment) 


_ Act 1976 itself repealed the Original Side 


Rules. This submission is utterly miscon- 
ceived. The sub-section says: 


15. ‘Any. amendment made, or any 
provision inserted in the principal Act 
by a State Legislature er a High Court 
before the commencement of this Act 
shall, except in so far as such amend- 
ment or provision is consistent with the 
provisions of the principal Act as amend- 
ed by this Act, stand repealed.’ 


The original side Rules were not an 
‘amendment made’ or a ‘provision inser- 
ted’ in the Code. They always existed as 
a separate body of rules. It is patent from 
S. 2 (18) that they are beyond the purview 
of the Code. That sub-section defines 
‘rules’ to mean those rules and forms 
‘contained in the first Schedule or made 
under S. 122 or S. 125.’ Significantly, any 
reference to S. 129 is omitted. Thus, 
there is no question of the Original Side 
Rules being repealed. 

16. . Section 97 (1) of the amending 
Act was- intended to disencumber the 
Code of accretions gathered over the 
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years due to amendments made by State 
Legislatures and High Courts, except to 
the extent that they were consistent with 
the Code as amended by the Act. In other 
words, the purpose of the amending Act 
was to present a renovated Code as the 
new starting point, as had also been 
done in 1908. It was not the purpose to 
repeal all other and independent laws 
\pertaining to procedure. Historically the 
original side of a High Court had always 
been treated on a special footing. As 
S. 129 shows, it has always been govern- 
ed by its own rules in preference to 
those in the Code. The amending Act 
contains no indication that it was intend- 
ed to depart from that position. Had 
there been any such intention, the obvi- 
ous course was to amend S. 129. But it 
has remained fully intact. So has S. 4 of 
the Code and even S. 122. 


17. Accordingly, I would hold that, in 
the event of inconsistency, the Original 
Side Rules prevail on the original side 
of this Court and not the Civil Procedure 
Code: and, the amending Act of 1976 has 
made no difference in this respect. 


V. D. MISRA J.:— I agree with the 
judgment delivered by Chawla, J. 
Order accordingly, 
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SULTAN SINGH J. 


M/s Rai Bahadur Basakha Singh & 
Sons (Contractors) Pvt. Ltd., Petitioner 
v. M/s Indian Drugs & Pharmaceutical 
Ltd., Respondent. 

Suit No. 54-A of 1976, D/- 5-1-1979. . 

(A) Arbitration Act (1940), S. 20 — 
Arbitration agreement — Filing of — 
Two courts having concurrent jurisdic- 
tion — Parties can opt for one of them. 


It is well settled that parties by agree- 
ment cannot confer, jurisdiction on any 
court which it did not otherwise possess. 
But where two courts have jurisdiction 
to try a proceeding or suit, the parties 
May agree that the disputes between 
them shall be tried in one of such courts. 
ATR 1971 SC 740 Rel. on. (Para 4) 

Held on facts that in view of the spe- 
cial condition of contract the courts at 
Dehradun alone had jurisdiction. 

(Para 5) 

(B) Arbitration Act (1940), S. 20 (4) — 
Arbitration agreement conferring power 
on particular person to appoint arbitra- 
tor — Refusal by him to appoint arbitra- 
tor — Court not competent to appoint 
ase ee ee 
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~ 


A.L R. 
arbitrator, 1974 Rajdhani LR 553, Foll. 
(Para 8) 


' (C) Arbitration Act (1940), S. 20 — 
Practice — Application for filing arbitra- 
tion agreement ~~ Particulars of dispute 
to be referred not disclosed in it — Re- 
ference cannot be ordered — Existence 
of particulars in accompanying docu- 
ments not sufficient. 

Where an application for filing arbitra- 
tion agreement does not contain the par- 
ticulars of items of disputes to be refer- 
red, reference to arbitrator cannot be 
made. Plea that copies of notice and 
other documents accompanying the peti- 
tion contain the particulars of dispute is 
not available as those documents do not 
form part of the petition. (Paras 9, 10) 
Cases Referred: Chronological Parag 
1974 Rajdhani LR 553 : 8 
AIR 1971 SC 740 5 


Bk. Shivcharan Singh with Ch. Amar- 
jit Singh, for Petitioner; R. K. Makhija 
with Alakh Kumar, for Respondent. 

ORDER :—— This is a petition under 
S. 20 of the Arbitration Act requiring the 
respondent to file the agreement and to 
refer the disputes to an arbitrator. The 
respondent accepted the tender of the 
petitioner for the construction of 232 
quarters at Antibiotics Plant Township, 
Virbhadra, Rishikesh (Uttar Pradesh) 
and formal contract was executed on 
22nd May, 1972, which contains the fol- 
lowing arbitration clause :— 

“Decision of the Project Authorities to 
be final: ` 


Clause 25:— Except where otherwise 
provided in the contract, all questions 
and disputes relating to the meaning of 
the specifications, designs, drawings and 
instructions hereinbefore mentioned and 
as to the quality of workmanship or 
materials used on the work or as to any 
other question, claim, right matter or 
thing whatsoever in any way arising out 
of or relating to the contract, designs, 
drawings, specifications, estimates, in- 
structions, orders or these conditions or 
otherwise concerning the works or the 
execution or failure to execute the works, 
or the execution or failure to executa 
the same, whether arising during the 
progress of work or after the completion 
or abandonment thereof, shall be refer- 
red to the sole arbitration of an arbitra- 
tor appointed by the Chairman and 


Managing Director of the Company. It 
will be no objection to any such appoint- 


ment that the Arbitrator so appointed as 
an employee of the Company, that he had 
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to deal with the matters to which zhe 
contract relates and that in the course of 
his duties as the Company’s emglo- 
yees, he had expressed views on all or 
any of the matters in dispute or difter- 
ence. The Arbitrator to whom the mat- 
ter is originally referred being transr- 
red or vacating his office or being 
unable to act for any reason, the Chiir- 
man and Managing Director, as aforesaid 
at the time of such transfer, vacation of 
office or” inability to act shall appcint 
another person to act as Arbitrator in 
accordance with the terms of the œn- 
tract. Such person shall proceed with the 
reference from a stage at which it -vays 
left by his predecessor. 


It is also a term of this contract tnat 
no person other than a person appoirted 
by the Chairman and Managing Direc<or, 
as aforesaid, shall act as Arbitrator, end, 
if for any reason, that is not possiole, 
the matter is not to be referred to azbi- 
tration at all. 


Subject, as aforesaid, the provisions of 
the Arbitration Act, 1940, or any stetu- 
tory modification or re-enactment there- 
of and the rules made thereunder and for 
time being in force, shall apply to ihe 
arbitration proceedings under this clause. 


The arbitrator may from time to tame 
with the consent of the parties enlarge 
the time for making or publishing ithe 
award.” 


2. It is admitted by the parties tnat 
on 7th Aug., 1975, a supplementary dzed 
was executed between them, whereby it 
was agreed to substitute the werds 
“Managing Director’ for the werds 
“Chairman and Managing Director” in 
the original agreement. 


The petitioner alleges that the work 
under the contract was completed, tnat 
it submitted several claims for rupees 
1,25,763.81 detailed in its letter dazed 
22nd April, 1975, to the respondent end 
requested the respondent to appoint an 
arbitrator; that the respondent by letter 
dated 14th Nov., 1975, informed he 
petitioner that no arbitrator could be 
appointed in this regard. 


3. The respondent in its written stee- 
ment has submitted that this court ias 
no jurisdiction as courts at Dehracun 
alone have jurisdiction to try the mater 
in question; that no arbitrator can be ap- 
pointed as the Managing Director of he 
respondent-company has refused to ap- 
point an arbitrator; that under clause 25 
of the Contract, court cannot force its 
own arbitrator upon the parties; that 
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there is no ground for filing the arbitra- 
tion agreement and referring the disputes 
to arbitration; and that the petition under 
S. 20 of the Arbitration Act has not been 
instituted by a duly authorised person. 
The petitioner filed its rejoinder and the 
following issues were framed on 12th 
Aug. 1977: 

“I. Whether this court has no juris- 
diction to entertain the petition? 


2. Whether in view of the refusal by 
the Managing Director of the respondent 
to appoint an arbitrator, the court can- 
not appoint an arbitrator? 


3. Whether there is any ground for 
refusing to file the arbitration agree- 
ment and referring the disputes to arbi- 
tration? 

4. Whether the petition has been insti- 
tuted by a properly authorised person? 


5. Relief.” 
Issue No. 1. 


4. It is well settled that parties by 
agreement cannot confer jurisdiction on 
any court which it did not otherwise 
possess. But where two courts have 
jurisdiction to try a proceeding or suit 
the parties may agree that the disputes 
between them shall be tried in one of 
such courts. It is admitted that the 
courts at Dehradun have jurisdiction in 
the matter under S. 20 of the Code of 
Civil Procedure as the construction of 
the building in question was done within 
the jurisdiction of that court. Clause 3 
of the Special Conditions of the Contract 
is as under :— 


“3. Jurisdiction of Court ;—- 
_ Except as provided in Clause 25 of the 
bond, all the disputes arising out of the 
contract bond, Dehradun Courts alone 
will have the jurisdiction.” 


5. The case, Hakam Singh v. Gammon 
(India) Ltd, AIR 1971 SC 740, before 
the Supreme Court relates to a petition 
under S. 20 of the Arbitration Act; 
wherein the contract provided that the 
court of law in the city of Bombay alone 
shall have jurisdiction to adjudicate 
upon the disputes between the parties. 
It was held that since courts at Bombay 
had jurisdiction under S. 20 of the Civil 
P. C. the agreement between the parties’ 
that the Courts in Bombay lone shall 
have jurisdiction to try the proceedings 
was binding between them and that such 
agreement does contravene S. 28 of the 
Contract Act. The next contention of the 
petitioner is that Cl. 3 of Special Condi- 
tions of the Contract applies to those 
disputes only which are not covered by 


i 
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Cl. 25. I do not agree. Cl. 3 of Special 
Conditions relates to jurisdiction of 
Court while Cl. 25 of the Contract has 
no reference to jurisdiction of Court. 
Moreover, trial of a petition under S. 20 
of the Arbitration Act is not a dispute 
and is not mentioned in Cl. 25. Thus 
Cl. 3 of Special Conditions excludes 
jurisdiction of all courts except arising 
between the petitioner and the respon- 
dent. I, therefore, hold that Dehradun 
Courts alone have jurisdiction in. this 
matter and this Court has no jurisdiction. 
Issue No. 2 

6. For the decision of this issue the 
following words in Cl. 25 of the Contract 
are important :— 

“It is also a term of this contract that 
no person other than a person appointed 
by the Chairman and Managing Director, 
as aforesaid, shall act as Arbitrator; and 
if for any reason, that is not possible, 
the matter is not to be referred to arbi- 
tration at all.” 


7. The respondent by letter dated 
22nd April, 1975, required the Chairman 
and Managing Director of the respon- 
dent to appoint an arbitrator to decide 
the disputes mentioned in letter dated 
22nd April, 1975. The Managing Director 
of the respondent by his letter dated 14th 
Nov. 1975 informed the petitioner that 
no arbitration could be appointed in this 
regard. Thus on the refusal of the 
Managing Director to appoint an arbitra- 
tor, no other person can be appointed as 
an arbitrator in view of Cl. 25. 


8. The learned counsel for the peti- 


tioner contends that this court has juris- 
diction to appoint an arbitrator under 
S. 20 (4) of the Arbitration Act, which 
reads as under :— 

“Where no sufficient cause is shown, 
the Court shall order the agreement ta 
be filed, and shall make an order of re- 
ference to the arbitrator appointed by 
the parties, whether in the agreement or 
otherwise, or where the parties cannot 
agree upon an arbitrator, to an arbitra- 
tor appointed by the Court.” 

Under this. provision reference can be 
made to an arbitrator appointed by the 
parties and in the alternative to an arbi- 
trator appointed by Court in cases where 
parties cannot agree upon an arbitrator. 
In the present case only the Managing 
Director of the respondent is authorised 
to appoint an arbitrator and the peti- 
tioner has no choice in selecting an ar- 
bitrator. The arbitrator is appointed by 
one. of the parties only. Exclusive discre- 
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tion is given to the Managing Director of 
the respondent to appoint an arbitrator, 
and if he refuses to appoint, there can- 
not be any arbitrator. Thus under Cl. 25 
if it is not possible to appoint an arbitra- 
tor, the matter is not to be referred af 
all to arbitration, i. e., the court. cannot im- 
pose its own arbitrator upon the parties. In 
other words the jurisdiction of the Court 
to appoint an arbitrator under S. 20 (4) 


‘of the Arbitration Act has been exclud- 


ed by agreement between the’ parties, 
Reference is invited to Kishan Chand v 
Union of India, 1974 Rajdhani LR 553. 
The Division Bench of this Court has held 
that the Court cannot appoint an arbitra- 
tor if the agreement excludes such a 
power of the Court. According to the 
above phrase in Cl. 25 of Contract, the 
power of the court to appoint an arbitra- 
tor has been excluded. I, therefore, hold 
that in view of the refusal by the Manag- 
ing Director of the respondent to appoint 
an arbitrator, this Court cannot appoint 
an arbitrator and refer the matter 
claimed by the petitioner, 


Issue No. 3. 


9. The learned counsel for the re- 
spondent has contended that the peti- 
tioner in his petition under Sec. 20 of 
the Arbitration Act has not disclosed the 
disputes, which are to be referred to: an 
arbitrator and in the absence of pleas 
no arbitrator can be appointed. The argu- 
ment is that without disputes there can- 
not be any reference to arbitration. The 
learned counsel for the petitioner, on 
the other hand, has stated that a notice 
dated 22nd April, 1975 was served upon 
the Chairman and. Managing Director of 
the respondent together with the items 
of disputes requiring it to appoint an 
arbitrator and refer the same to him, . 
His contention is that he has filed a copy 
of this notice dated 22nd April, 1975, 
along with other documents in this case 
and, as such, it is a part and parcel of 
the petition and, therefore, it should be 
held that he has mentioned the disputes 
in the petition itself, I may mention 
that documents have been filed by the 
petitioner including the notice dated 22nd 
April, 1975, wherein the items of dis- 
putes are mentioned, but documents fil- 
ed by a party are not part of the plead- 
ings. Without pleadings the petitioner 
is not entitled to allege what are the 
disputes which it seeks to refer to the 
arbitrator. I therefore, hold that in the 
absence of allegations of disputes in the 
petition, no reference can be. made to 
the Arbitrator. 


1979 


10. Section 20 (1) of the Arbitration 
Act requires that when differences have 
arisen between the parties to the agree- 
ment then the same may be a subject- 
matter of a petition under S. 20 of the 
Act. The Court has to determine wte- 
ther the differences arising between the 
parties are covered by the agreement I 
am, thus, of the view that pleading of 
disputes or differences is necessary im a 
petition under S. 20 of the Arbitration 
Act. In the absence of such a pleading, 
the application cannot be said to be in 
accordance with law. I, therefore, hold 
that non-pleading of the disputes in the 
petition under S. 20 of the Arbitration 
Act is a sufficient ground for dismissal 
of the application, 


Issue No. 4. 


11. This petition under Sec. 20 of the 
Arbitration Act was filed'on 12th Jan., 
1976. A copy of the resolution dated 
26th Dec., 1975, alleged to have been 
passed ‘by the Board of Directors of the 
petitioner company has been filed as 
Exhibit P. 2. In the petition under Sec- 
tion 20 of the Arbitration Act, no speci- 
fic resolution was mentioned by the pe- 
titioner as no date of resolution was 
given therein. The petition is dated 17th 
Dec., 1975. Exhibit P-1 a copy of the al- 
leged resolution dated 26th Dec., 1975 
was also filed by the petitioner, but tne 
Same was not a correct copy of tne 
minutes recorded in the Minutes Bock. 
In Exhibit P-1 the presence of Smt, 
Amarjit Kaur is not mentioned. It ap- 
pears that Exhibit P-1 was drafted prior 
to the alleged holding of the meeting of 
the Board of Directors of the petitioner- 
company on 26th Dec., 1975. Mr. Daya 
Singh, Governing Director of the pezi- 
tioner company has appeared as P. W. 
and the has deposed that he and his wife 
Smt. Amarjit Kaur attended the meet- 
‘ing held on 26th Dec., 1975, and passad 
the resolution, copy of which is Exkhi- 
bit P. 2 In view of his unrebutted 
statement resolution Exhibit P. 2 is held 
to be proved and proper. The present 
petition ‘thus has been signed asd 
instituted by a duly authorised person. I 
hold accordingly. 


Issue No. 5 


12. If the contention of the learned 
counsel for the petitioner as discussed 
abdve is accepted then this Court has 
Jurisdiction and Cl. 3 of the Special Con- 
ditions of Contract will not be appř- 
cable. Assuming that this Court has 


jurisdiction, as contended by the learn- 
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ed counsel for the petitioner the present 
petition is liable to be dismissed in view 
of my finding on issue No. 2. I accord- 
ingly, dismiss this petition with costs. 
Counsel fee Rs. 300/-. 

a ` -Petition dismissed. 
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Union of India and another, Plaintiffs 
v. M/s. Dalmia Dadri Cement Co. Ltd., 
Defendant. 

Suit No. 645 of 1975, D/- 23-5-1979. 

(A) Interest Act (1839), S. 1 — “Writ- 
ten instrument” — Meaning of — Words 
relate to some document creating rela- 
tionship of debtor and creditor — It must 
be a document executed by parties — 
Cement Control Order (1967) is not in- 
strument within S. 1. (Paras 11, 12, 13) 
` (B) Interest Act (1839), S. 1 Proviso — 
Interest payable by law — Money pay- 
able under Cl. 9 of Cement Control 
Order, 1967 — Money withheld by pro- 
ducer — Still interest is not payable by 
him — There is no contract to pay inter- 
est -— Producer is not trustee and Ce- 
ment Controller beneficiary — Interest 
is not payable in equity. (Paras 16, 17) 
Cases Referred : Chronological Paras 
ATR 1966 SC 856 l 
AIR 1964 SC 173 10 
AIR 1938 PC 67 14 
1929 AC 631 : AIR 1929 PC 185, Electri- 

cal Power Co. Ltd. v. Hart 14 
(1914) 43 Ind App 6: AIR 1915 PC 48 

14 
(1893) AC 429: 63 LJCh 93, London 


Chatham and Dover Rly. Co. v. South ` 


Eastern Rly. Co. 14 
(1869) 7 Eq 461 : 38 LJ Ch 507, Jordell 

v. Jordell oOo B 

Charanjit Talwar with Mrs. Avinish 
Ahlwat and S. K. Misra, for Plaintiffs; 
R. S. Sharma, for Defendant. 


ORDER :— The suit under consi- 
deration has been instituted for the re- 
covery of Rs. 2,70,82,043.36. The basis 
of the suit is the Cement Control Order, 
1967, referred to hereinafter as the 
‘Order’ which was issued under the pro- 


visions of the Industries (Development 
and Regulation) Act, 1951. Under this 


‘Order’ the price of cement has been fix- 
ed on a uniform pattern throughout 
India. Under Clause 9 of the ‘Order’ 
every producer has to pay a certain 
amount to the Controller when the price 
realised by the producer exceeds the ag- 


gregate of the ex-factory price _cal=~~.. 
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culated under the ‘Order’ together with 
the selling agency commission, the ex- 
cise duty and packing charges. The ex- 
cess amount is to be kept by the Cement 
Controller in a Cement Regulation Ac- 
count and spent for equalising the ex- 
penditure of various producers and other 
parties as fully specified in the said 
‘Order’. 


2. The case of the plaintiffs is that 
the defendant used to send monthly 
statements showing the quantity of ce- 
ments sold and the price realised. As é 
result of the. statements which were sub- 
mitted: and certified by the auditors of 
the defendant company, huge amounts 
became payable for the period ist Jan., 
1968 to 5th May, 1974. According to the 
plaint, the amount due is Rupees 
1,84,11,602.85. It is then said that the 
accounts were checked by- officials in 
the office of the Cement Controller, who 
found that there were some additional 
amounts due on account of mis-calcula- 
tions. After allowing for all the errors, 
the total amount due is stated in para- 
graph No. 19 of the plaint to be Rupees 
1,87,26,538.30, which can be referred to 
as the principal claim. The plaintiffs 
claim interest on this amount which 
has been ealculated at Rs. 82,98,105.67, 
and some additional interest on the ar- 
rears and mis-calculations which have 
been discovered later. The total claim 
for interest is Rs. 83,55,505.06. The suit 
before the Court seeks the recovery of 
the principal claim plus interest which 
has been calculated up to 31st Aug., 197E. 
Interest pendente lite and future inter- 
est is also claimed. I may also say that 
the interest has been calculated at the 
rate of interest applicable to advances 
made by the State Bank of India to in- 
dividual borrowers. 


3. The suit was resisted by the de- 
fendant and on the pleadings the fol- 
lowing issues were drawn on 13th Dec, 
1977:— 


(i) Whether the sum of Rupees 
1,87,26,538.30p. (Rupees one crore eighty 
seven lacs, twenty six thousand five 
hundred thirty eight and thirty paise 
only) is not due to the plaintiff as claim- 
ed in the suit? OPD. 

(ii) Are the plaintiff entitled to any ir- 
terest on the above amount, if so at 
what rate? OPP. 

(iii) Whether the suit is within limita- 
tion? DPP/OPP. 

(iv) Whether the plaintiffs are compe- 
tent to file the present suit? OPP. 

(v) Relief.” 
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Some evidence was recorded, but even- 
tually the dispute between the parties 
Was narrowed down as per statements of 
counsel recorded on 22nd Aug., 1978, to 
the question of interest only. There is 
now no dispute about principal sum 
stated above and the only question is 
whether interest as claimed is due. 


4. I have heard arguments addressed 
by learned counsel and find that the 
question of interest is by no means a 
Simple one in this case. 


5. Before dealing with the conten- 
tions actually raised, I may set out the 
position of the plaintiffs on the question 
of interest as stated in the plaint. It is 
stated in para. No. 21 of the plaint that 
the amounts to be paid under Cl. 9 of 
the ‘Order’ had to be paid at a time fix- 
ed by the Cement Control Order, 1967, 
and as the amounts were not paid, in- 
terest is payable under S. 1 of the Inter- 
est Act, 1839, from the date on which 
the amount became payable. The case 
of the plaintiffs then is that under the 
‘Order’ there was a time or date by 
which the amounts became payable and 
the amounts and the date on which they 
became payable are set out in Annex. 6 
attached to the plaint. Similarly, for 
the mis-calculated amount, the plaintiffs 
have calculated the date from which in- 
terest became payable. 


6. The claim for interest is resisted 
by the defendant on the ground that in- 
terest is not payable under the Interest 
Act. ; 


7. I would now set out S. 1 of the 
Interest Act under which the claim falls: 


“1, Power of Court to allow interest:— 
It is, therefore, hereby enacted, that, 
upon all debts or sums certain payable 
at a certain time or otherwise, the 
Court before which such debts or sums 
may be recovered may, if it shall think 
fit, allow interest to the creditor at a 
rate not exceeding the current rate of 
interest from the time when such debts 
or sums certain were payable, if such 
debts or sums be payable by virtue of 
some written instrument at a certain 
time, or if payable otherwise, then from 
the time when demand of payment shall 
have been made in writing, so as such 
demand shall give notice to the debtor 
that interest will be claimed from the 
date of such demand until the time of 
payment; provided that interest shall be 
payable in all cases in which it is now 
payable by law.” 
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--8 Plainly, . interest is payable in 


quite a number of variable circumst=- » 


ces under this Section. The. Section asso 
shows that when a debt or sum certain 
is payable at a specific time or even 
otherwise, the Court may.in certain œr- 
cumstances allow interest in addition to 
the principal sum. The interest is to be 
calculated from the date when the stm 
or debt in question became payable. The 
circumstances in which the section ope- 
rates are clear from the followmg 
words: — 


‘if such debts or sums be payable 3y 
virtue of some written instrument af a 
certain time, or if payable otherwie, 
then from the time when demand of pey- 
ment shall have been made in wrt- 
peat csidecscawesess j 
In the latter case, it is provided tat 
interest will only run if interest kad 
been claimed in the letter of demand. It 
is nobody’s case that a demand for in- 
terest was raised, so, we are left wth 
the question whether the debt was pay- 
able by virtue of some written ‘instru- 
ment’ at a certain time. Alternative-y, 
it has been urged before me that the 
case is covered by the last words of the 
section, which is that interest is payakle 
because the money was held in trust oy 
the defendant. — 


§. As the amount involved in the 
present case is a very substantial one, it 
has become imperative to find out wke- 
ther in a case like the present intersst 
can be allowed by the-court. The obliga- 
tion to pay the amount has been created 
by the Cement Control Order, 1967. The 
‘Order’ states in Cl. 9 as follows:— 


“Payments to Cement Regulation Æc- 
count.—Every producer shall, in resp=ct 
of each transaction by way of sale of 
cement effected by him, pay within me 
month of the close of the month in 
which sales took place, to the Cœ- 
troller, an equivalent to the amount, 
if any, by which free on rail destinatibn 
price of such cement realised-by him ex- 
ceeds the aggregate of the followmg 
amounts, CtC........scceeee ‘i 
Thus, in practice this Clause means tkat 
if some cement is sold, say, in the morth 
of Nov., 1964, then the excess amount, if 
any, payable under the Clause has to 
-be paid by the end of December of tkat 
year. As the defendant has been selling 
cement over a long period of time as 
would be obvious from the facts stated 
.above, this amount was payable by cer- 
tain specific dates under the ‘Order’ and 
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when it was not paid, a liability under 
the Clause arose for paying the said 
amount. As the payments have admit- 
tedly been very much delayed, the ques- 
tion for consideration is whether this 
payment was under a ‘written instrument’. 
This leads to the obvious query whe- 
ther the ‘Order’ can be described as a 
written instrument. According to the 
contentions of the learned counsel for 
the plaintiffs the ‘Order’ is a written 
instrument and, therefore, the conditions 
of S. 1 of the Interest Act are satisfied. 
A number of cases have been referred to 
at the Bar on this question. On the other 
hand, the contention of the counsel for 
the defendant is that the Cement Con- 
trol Order is a law which cannot be des- 
cribed as an instrument within the 
meaning of the Interest Act. The alter- 
native contention of the plaintiffs is that 
the money remained in the hands of the 
defendant as an express or implied trus- 
tee and, hence, interest was payable 
even if the document in question was 
not an instrument. 


Cement Co. 


10. To support his contention that 
the Cement Control Order is an ‘instru- 
ment’, learned counsel has cited Mohan 


‘Chowdhury v. Chief Commr., Union Ter- 


ritory of Tripura, AIR 1964 SC 173, 
wherein a Presidential order issued un- 
der Art. 359 (1) of the Constitution was 
held to be an ‘instrument’ within the 
meaning of S. 8 of the General Clauses 
Act, 1897. The relevant part of S. 8 of 
the General Clauses Act states that if 
a Central Act or Regulation, repeals and 
re-enacts, with or_without modification, 
any provision, of a former enactment, 
then references in any other enactment 
or in- any other instrument to the re- 
pealed provision shall be construed as 
references to the re-enacted provision. In 
effect, what the section means is that 
if there is a reference in any Act to 
(any) the Limitation Act or the Specific 
Relief Act or the Cri. P. C., which are 
all Acts which have been re-enacted, 
then the reference will be construed as 
being to the new re-enacted Act. The 
provision in the General Clauses Act is 
Obviously intended to avoid the neces- 
sity for wholesale alterations of refer- 
ences to Acts which are repealed and 
then re-enacted. In the case before the 
Supreme Court, a detention order had 
been passed under R. 30 of the Defence 
of India Rules, 1962. This was after the 
President had declared an emergency on 
3rd Nov. 1962 and suspended the., right 
to move the Court for, enforcement of 
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rights conferred by Arts. 21 and 22 af 
‘the Constitution. 
ed by the President suspending the right 
to move the Court contained at the end 
the following words:— . f 

‘if such person has been deprived cf 
any sueh rights under the. Defence cf 
India Ordinance, 1962 (4 of 1962) or any 
rule or. order made thereunder.” 


The effect of these limiting words was 
that the right to move the Court was 
suspended-only if the detention in ques- 
tion was. under the. Defence of India 
Ordinance or rules made thereunder and 
not in other cases. As it happened, the 
Ordinance came to an end because .'t 
could only operate for six weeks after 
the re-assembly of Parliament, and then 
the Defence of India Act, 1962 was pass- 
ed repealing and. re-enacting the Ordin- 
ance. One of the questions urged be- 
fore the Supreme Court was that. the 
limitation to move the Supreme Court 
for enforcement of the fundamental 
rights under Arts. 2] and 22 of the Con- 
stitution could not apply as the Ordin- 
ance had been: repealed and the Presi- 
dential Order was limited only to deten- 
tions under the Ordinance. This con- 
tention was rejected'on the ground that 
the Presidential Order was: an ‘instru- 
ment’? and references in the ‘instrumen?’ 
to an Act or Regulation such-as_ the 
Ordinance which ‘had been repealed and 
re-enacted in the- form of-the Defence 
of India Act had to be read as refert- 
ences to the re-enacted provision. In 


‘other words, the effect of the suspension . 


of the fundamental rights continued also 
in respect of detentions continued under 
the Defence of India Act, 1962. 

11. The contention of learned counsel 
for the plaintiff, though plausible; car- 
not in my view apply to the case before 
me. For one thing, the word ‘instru- 


ment’ used in S. 8 of the General Clauses ` 


Act is used in quite a different context 
from the word, ‘instrument’ occurring m 
S. 1 of the Interest Act. The word as 
used in the Interest Act must relate to 
some document which creates a relation- 
ship of debtor and creditor because in- 
terest is only payable in’ the case of 
loans or debts’ and ‘not in other cases. 
The word ‘instrument’ as used in the 
General Clauses Act is of much. more 
general application. Then a Presidential 
‘Order under Art. 359 of the Constitution 
is very different from the Cement Con- 
trol Order now under consideration b2- 
cause, this order is issued under the pro- 


The actual order pass- - 


mn 


` sider whether it was 


‘the narrower and wider 
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visions of the Industries (Development 
and Regulation) - Act, 1951 and has the 
force of law. It is a statutory order 
which has under the general rules of in- 
terpretation the same effect as the ori- 
ginal Act. The principles of delegated 
Legislature are now so well-settled that 
it cannot be doubted that the Cement 
Control Order, 1967 has to be treated as 
if it is part and parcel of the Industries 
(Development and Regulation) Act, 1951. 
In: applying S. 8 of the General Clauses 
Act, it may be that this order can be 
treated as an ‘instrument’, but the word 
‘instrument’ as occurring in the Interest 
Act appears in my view to mean an in- 
strument executed between the parties 
such as a mortgage, sale-deed; loan 
agreement, ‘contract, lease and so on. In 
such instrument, provision is often made 
for paying amounts. by specific dates. 
The meaning of the section appears to 
be that if the date is specified but no 
rate of interest is mentioried, then inter- 
rest can be allowed. If an . instrument 
such as the Cement Control Order is 
involved, it is not an ‘instrument’ exe- 
cuted inter partes, but a law declared by 
a competent authority. So, I am not able 
to hold that the Cement Control Order, 
1967 is an ‘instrument’ within the mean- 
ing of that Order as it occurs in S. 1 of 
the Interest Act. To my mind, the word 
‘instrument’. can have several’ meanings 
which may be wide or narrow according 
to the context. When a question arises 
as to what is the meaning to be given, 
then the answer has to depend on the 
context in which the word occurs. 


12.: There is another judgment of the 
Supreme Court which has 
cited before me which gives a more ap- 
propriate answer in the context in which 
I am examining the question. This judg- 
ment is reported as Purshottam H. Judye 
v. V. B. Potdar, AIR 1966 SC 856. An 
award had been given under the Pay- 
ment.of Wages Act, 1936 (Maharashtra 
Amendment) and the Court had to con- 
an . ‘instrument’ 
within the meaning of the definition of 
“Wages”. In the relevant Section, wages 
included amounts payable under any 
law, ‘contract or instrument.’ So the 
question before the Court was -whether 
an award directing payment of gratuity 
was an ‘instrument’. A complete analy- 
sis of this question occurs in paras Nos. 
11 and 12 of the judgment where both 
interpretations | 
of the word ‘instrument’ are dealt with, 
The ‘two -paragraphs read as under:— 


also been - 
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*11.. That takes us to the question as to 
. whether an award can be appropriate- 
ly described as an instrument which p-o- 
vided for the payment of gratuity. It is 
true that an instrument normally indi- 
cates a.document executed between “he 
parties to it. But if the intention of -he 
Legislature was to confine the word ‘“n- 
strument” to such documents alone, it 
would have said “under any law, cen- 
tract or other instrument.” The use of 
the word “other” would have  justifed 
the contention that the instrument shold 
be of the same category as a contrett, 
and cannot take in a document wh-<h 
evidences adjudication by an '. Industmial 
Court. The scope of: the -denotation of 


the word “instrument” has to: be judged - 


in the light of the general object wh eh 
the amended definition of “wages” is n- 
tended to achieve. As we have already 


indicated, when the Legislature amenced . 


the definition of “wages” -in 1957, it 
obviously intended to widen the scope of 
that expression. Remunerations payable 
under the awards have been incluced 
within the definition, bonus payable un- 
der the awards also falls . within sub- 
clause (d). That is the obvious implisa- 
tion of sub-cl. (6). Having regard to 
the object which the legislature had in 
mind in widening the scope of the defi- 
nition, we think it would not be unrea- 
sonable to hold that.the word “instsu- 
ment” has a wider denotation in the ccn- 
text and cannot be confined only to 
documents executed as between the per- 
ties. The scheme of the definition and 
the context of sub-cl. (d) read. with sub- 
cl. (6) seem to suggest. that- the- ward 
“instrument” would include awards 
made by Industrial Courts of competent 
jurisdiction. On principle, it is difficalt 
to imagine that whereas a bonus claim- 
able under an award can be recovered 
by employees by moving the authorty 
, under S. 15, a gratuity claimable uncer 
an award cannot be so recovered.” 


"12. in construing the word “instmu- 
ment” in. narrower sense, the Heh 
Court has referred to the decision in 
Jordeli y. Jordell (1869) 7 Eq 461. In 
that case, Lord Romilly, M. R. has cb- 
served that an order of Court is not an 
instrument within the meaning of me 
Apportionment Act, 4 and 5 Will 4, C, 22. 
This decision undoubtedly shows _ tkat 
the word “instrument” can have a ner- 
row meaning if ‘the context of the sza- 
tutory provision in which it occurs indi- 
cates that way. On the other hand, wn- 
der the. Conveyancing Act, 1881 (44 aad 
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45 Vict. C. 41) S. 2 (xiii), “instrument” 
includes deed, will, inclosure, award and 
Act of Parliament, (vide. Stroud’s Judi- 
cial Dictionary, p. 1473). It is thus clear 
that in ‘construing the word “instrument” 
we must have regard to the context in 
which the word occurs. No one can sug- 
gest that the word “instrument” can al- 
ways and in every case include an 
award or an order of adjudication. On 
the contrary, as we have already indicat- 
ed “instrument” would refer to documents 
executed by the parties. But if the context 
clearly indicates that the word “instru- 
ment” is used in a much larger sense, 
that context must be taken into account 
and a comprehensive interpretation must 
be placed upon that word. We are, there- 
fore, satisfied that the.High Court was 
in error in coming to the conclusion that 
the word “instrument” did not include 
an award and that made the applications 
made by the appellants before respon- 
dent No.. 1 incompetent.” 


It may be noticed that the present case 
seems to be covered by the narrower 
I completely agree that in the 
context of the present case, the word 
‘instrument’ has to be given the narrow- 
er meaning, i.e., it must be treated as a 
parties. If 
the context had directed otherwise or it 
was the inevitable result of what is 
stated in the Interest Act, I would have 
to take the wider view to hold that in- 
Strument made by some third party 
could be treated as creating an obliga- 
tion to pay’ interest. 


13. Strictly speaking, the word ‘inter- 
est properly applies to cases where a 
relationship of debtor and creditor exists. 
A lender of money who allows the bor-. 
rower to use certain funds deprives him- 
self of the use of those funds. And he 
does so because ‘he charges interest 
which may be described as a kind of 
‘rent’ for the use of funds. The familiar 


. case of a Bank or a lender lending out 


money on payment of interest gives the 
idea behind the Section. The Section 
covers cases when no interest is payable 
under the arrangement between the len- 
der and the borrower. The Court has the 
discretion to allow interest if it thinks 
fit at the current market rate of interest 
if the debts are payable at a certain 
time under a written instrument. I can- 
not properly say that the funds involved 
in this case are payable under a written 
instrument. No doubt, the Cement Con- 
trol Order is a document in writing and 
as it- directs payment at a given 
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time, it can be urged and it has 
been urged that it is a written 
instrument directing payment by a par- 
ticular date and, therefore, directing in- 
terest. But then, any enactment made 
by the Legislature such as the Sales Tax 
Act or the Income-tax Act, and so on, 
are documents which direct payment of 
certain amount and it would be surpris- 
- Ing if interest could be. payable under 
them without a specific provision in 
those Acts regarding the payment of 
interest. Normally, there are provisions 
in say, the Income-tax Act and other 
Acts directing that if taxes are not paid 
on a given date then some penalty is 
imposable. If there was no such provi- 
sion, it would be surprising to my mind 
to apply the Interest Act to such cases, 
It would appear :that if a statute or a 
statutory order creates a liability, then 
the same statute or statutory order must 
specify the penalty that will follow for 
non-compliance. The Interest Act is not 
intended to cover cases of this type. To 
my mind, the Interest Act only applies 
when the debtor and creditor relation- 
Ship is created by a voluntary act and 
not when the relation is created by the 
exercise of a Legislative power. If the 
State wants to impose interest for non- 
compliance with a statutory _ liability, 
then the source. of , that penalty must 
also be in that statute or some allied 
statute which clearly deals with such a 
Jquestion. The theory of interest to my 
mind is based only on a contractual rela- 
tion and the Interest Act cannot be ex- 
tended to cover a case like the present one. 
As the amount ‘of interest involved is 
quite enormous, the question had turned 
out to be of more than ordinary signific- 
ance because the amount is somewhat 
larger than is normal in cases involving 
interest. Still, I would come to the con- 
clusion that interest is not payable under 
the Interest Act within the context of 
S. 1 of the Interest Act, the Cement 
Control ‘Order, 1967, cannot be described 
as a written instrument though it might 
be treated as an instrument for the pur- 
pose of S. 8 of the General Clauses Act, 


14. J now. take up the alternative casé 
pressed by counsel for the plaintiff. Re- 
liance is placed on the proviso to Sec. 1 
of the Interest Act which states that in- 
terest shall be payable in all cases in 
which it is now payable by law. The 
contention now is that the provisions of 
the Cement Control Order, 1967 create a 
scheme for rationalising the rost of. pra- 
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duction of cement throughout the country 
The purpose of the enactment is to. 
equalise prices and secure supply of ce- 
ment at various places in the country. I 
am quite satisfied that this contention is 
correct. If the price realised by the pro- 
ducer is more than the ex-factory price 
plus the selling agency commission ` plus 
the excise duty for packing, then the ex-. 
cess has to be paid to the Central Ac- 
count. The Controller is to credit the 
amount of excess received by him in a 
Cement Regulation Account which is 
mentioned in para. No. 11 of the Order. 
This equalisation account is to be used for 
paying those producers who realise less 
than they should have realised on ac- 
count of. the factory price plus selling 
agency commission plus excise duty plus 
packing charges. The case of the State 
is that the whole amount involved in 
the suit should have gone to the Cement 
Regulation Account for being paid to 
other producers. It is contended that 
the defendant had no right to retain 
this amount and having retained it, a 
kind of trustee relationship has been 
created. In other words, the - contention 
is that the amount has been held by the 
defendant in trust and in the case of 
amounts held in trust, interest would be 
payable. A number of cases have been 
cited before me to show that interest is 
payable in equity. If a trustee or a per- 
son who is in the position of a trustee 
utilises or retains the funds to his own 
benefit, then he is bound to recompense 
by paying interest on the trust funds. 
This is both an equitable proposition and 
a proposition which has been accepted 
in several reported cases. The following 
passage from Bengal Nagpur Railway v, 
Ruttanji Ramji, AIR 1938 PC 67, illu- 
Strates the point now under considera- 
tion. The question before the Court was 
that interest was payable on damages-on 
account of wrongful detention of money, 
It was held:— 


“The Interest Act however eontains a 
proviso that “interest shall be payable 
in all cases in which it is now payable by 
law.” This proviso applies to cases in 
which the Court of equity exercises 
jurisdiction to allow interest. As observ- 
ed by Lord Tomlin in Maine and New 
Brunswick Electrical Power Co. Ltd. v, 
Hart, 1929 AC 63]: 


“In order to invoke a rule of equity, 
it is necessary in the first instance to 
establish. the existence of a state of cir- 
cumstances which attracts the equitable 
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jurisdiction, as,' for - example; the non- 
performance of'a contract of which ea- 
uity can give specific performance.” ` 

The present case‘ does not however 
attract the equitable jurisdiction of the 
Court and cannot come within the pur- 
View of the proviso.” 
Later on in the same judgment, tke 
following passage occurs :— 

“As observed in Jamal y. Moola Dawood, 
Sons & Co. (1914) 43 Ind App 6 (PC), S 
is merely declaratory of the common law 
as to damages and it has heen held ky 
the House of Lords in London, Chatham 
& Dover Railway Co. v. South Eastem 
Railway Co. 1893 AC 429 that interest 
cannot be allowed at common law ty 
Way of damages for 
of debt. The judgment of the Privy Cour- 
cil in Maine and New Brunswick Elec- 
trical Power Co. Lid. v: Hart, (1929) AC 
631 dealt with a statute of New Bruns- 
wick, the relevant section of which- was 
identical in terms with the Interest Act 
of India, and.it was held in that case that 
the plaintiff was not entitled to interést 
at law, and, as the case did not attract 
the equitable jurisdiction of the Court, 
no rule of equity in regard to interest 
could have any application. The law has 
however been amended in England ty 
S. 3, Law Reform (Miscellaneous: Pre- 
visions) Act, 1934, empowering a Court of 
Record to award interest on the whole or 
any part of any debt or damages, at such 
rate as it thinks fit, -for the whole or ary 
part of the period between the date when 
the cause of action arises and the dace 
. of’ the judgment. But there has’ been ro 
such amendment of the law in India. áj 


15. These two. passages would indi- 
cate that the Privy Council had held that 
there is no equitable principle in Ind_a 
which allows interest to be charged on a 
wrongful retention of a debt. The fact -pf 
the case are also material to the present 
case. The plaintiffs had filed a suit for 
recovering certain amounts alleged to be 
due to them from the . Bengal Nagpur 
Railway Co. Ltd., for work done for that 
railway. The trial . Court as well as the 
High Court held in favour of the contrar- 
tor and also allowed interest at the raze 
of six per cent from 26th July, 1925 when 
it was due and uptil 29th- Nov. 1927, 
when the suit was filed, and also future 
interest. The Privy Council held that 
future interest could be allowed-- and 
there was no objection to this because 27f 
S. 34 of the Civil P. C. but they hed 
that previous interest could not be-allow- 
‘ed. The conclusion was based: on the fact 
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. defendant’ or in quasi 
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that no interest’ was payable under the 
contract and under the equitable juris- 
diction there was no law allowing in- 
terest on the withheld amount. : 

16. I see quite a parallel between the 
Case before the Privy . Council and the 
present case. There was a contract be- 
tween the parties under which price was 
payable for goods or works to be done: 


_ That amount was not paid and then the 


suit was filed. The Court held that no 


_ interest was payable on the price which 


had been withheld. If the present con- 
tention is correct, then the contract be- 
tween -the parties should have been 
treated as a written instrument and the 
Court should have directed or allowed 
interest, but the Court held that interest! . 
was not payable under the contract nor 

under any other provision of law. In the 
Same way, the money has been withheld 
in the present case. There is no direction 
in the Cement Control Order that in- 
terest is payable, so there is no contract 
to pay interest. I cannot read the In- 
terest Act to mean that any interest is 
payable because I am of the view that 
the Cement Control Order is not an 
‘instrument’ under. the previous discussion 
and I must also come to the conclusion| 
that interest is not payable in equity. 


17. The contention of learned counsel 
that the money was held in trust by the 
trust is not ac- 
ceptable to me. In order to create a / 
trust, there must be a fiduciary rela- 
tionship as stated in equity, there must 
be-a confidence reposed in the trustee 
or quasi trustee. I do not see any such 
confidence reposed by the provisions of 
the Cement Control Order, 1967. The 
order is quite a straightforward one. It 
provides that if the producer of cement 
gets a price above a certain amount on 
account of the sale of cement, he is re- 
quired to deposit the excess with. the 
Controller and if he gets less amount 
then he is to get that extra amount from 
the Controller. The scheme of the Order 
is to regulate the supply of cement and 
the profits of the producers. The pro- 
ducers themselves are only part of the 
mechanism to put the Order into effect. 
They are not the trustees or beneficiari- 
es. I cannot see how it can be held that 
the defendant is the trustee and the 
Cement Controller is the beneficiary. I 
am of the view that interest is not pay- 
able in equity in the circumstances of 
the case. | 

18. In the circumstances, Tr would 
decree the suit for only the’ principal 
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sum involved in this suit. I would pass a 
decree for Rs. 1,87,26,538.30 and also 
order interest at the rate of six per cent 
per annum thereon from the date of the 
institution of the suit 2nd Sept. 1975 till 
the date of realisation. I would disallow 
interest prior to the date of the institu- 
tion of the suit. The plaintiff will’ get 
Proportionate costs against the defendant. 

Order accordingly, 
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PRAKASH NARAIN AND 
S. B. WAD JJ. 
Harbans Lal, Appellant v. Smt. Ram 
Jawai Devi and others, Respondents. 


F. A. O. (O. S.) No. 69 of 1978, D/- 
9-4-1979.* 

(A) Civil P. C. (1908), O. 21 R. 92 (1) 
Proviso and R. 58 (2) and O. 43 R. 1 (j) 
—- Order rejecting application under Pro- 
viso to sub-r. (1) of R. 92 of O. 21 not 
appealable under O. 43, R. 1 (j) nor under 
S. 10 of the Delhi High Court Act. 
(Delhi High Court Act (26 of 1966), S. 10). 


Proviso to sub-rule (1) of R. 92 of O. 21 
Civil P. C. introduced by Amending 
Act 104 of 1976 which provides that pend- 
ing disposal of claim to ‘or objections to 
the attachment of the property the Court 
shall not confirm the sale being only an 
interim order unlike the one made under 
R. 58 (2) of O. 21 and in the absence of any 
consequential amendment to R. 1 (j) of 
O. 43 enabling an appeal against such 
interim orders, an order rejecting ‘the 
application under the said proviso should 
be held not appealable. Such an appeal 
` would not also lie u/s. 10 Delhi High 
Court Act. AIR 1972 Delhi 102 (FB) and 
AIR 1979 Delhi 153 Foll. (Paras 6 and 8) 


(B) Civil P. C. (1908), O. 21 Rr. 90 and 92 
(1) Proviso — Application to set aside 
Sale was dismissed — Later application 
under Proviso to sub-r. (1) of R. 92 of 
O. 21 held would not lie. (1939) 43° Cal 
WN 352 and 1964 Ker LT 720, Foll. 

{Para 7) 


Cases Referred: Chronological ‘Paras 


AIR 1979 Delhi 153 8 
ILR (1972) 2 Delhi 1: AIR 1972 Delhi 

102 (FB) 8 
1964 Ker LT 720 5, 7 
(1939) 43 Cal WN 352 5, 7 


*(Against' Judgment of Sultan Singh J. in 
I. A. No. 3627 of 1978, D/- 24-11-1978), 
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collusion between the 
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WAD J.:— The question for the deci- 
sion in this appeal, as a preliminary ques- 
tion, is whether the order of the learned 
single Judge of this court (Sultan 
Singh, J.) rejecting the appellants ap- 
plication made under the proviso to 
sub-r. (1) -of R. 92 of O. 21, C.P.C. is 
appealable under O. .48, R. 1 (j) of the 
Code. R. 1 and said Proviso run as fol- 
lows:— . . 

92. (1) “Where no application is made 
under R. 89, R. 90 or rule 91 or where 
such application is made and disallowed, 
the Court shall make an order confirming 
the sale, and thereupon the sale shall be- 
come absolute. 

Provided that, where any property is 
sold in execution of a decree pending 
the final disposal of any claim to or 
any objection to the attachment of such 
property, the court shall not confirm 
such sale until the final disposal of such 
claim or objection.” l 


2. The proviso was added to R. 1 by 
Act 104 of 1976. The question of appeala- 
bility would depend upon the true con- 
struction and effect of the said proviso. 

3. The question of law stated above 
arose in the following circumstances :— 


The. present appellant purchased 
the suit property in an auction for 
Rs. 54,000/- in Dec. 1964, in the execu- 
tion of a decree in a suit filed by one 
Jatinder Prakash against Bhag Mal Jain. 
Bhag Mal Jain (who is now succeeded 
by his legal representatives, respondents 
9 to 14 in the present appeal) the debtor 
in the said suit had mortgaged the suit 
property to one Bal Kishan Das (whose 
legal representatives are respondents 1 to 
8-in the present appeal). In Jan. 1966, a 
sale certificate was issued in the name 
of the appellant. The appellant did not 
take any steps to redeem the suit pro- 
perty from Bal Kishan Dass. In the 
meanwhile, in the mortgage suit between 
Bhag Mal Jain and Bal Kishan Dass, a 
preliminary decree was passed in favour 
of Bal Kishan Dass which was con- 
verted into a-final decree on 12-8-1971, 
After the final decree was passed, the 
filed civil suit on 15-11-1971 
for declaration and injunction alleging 
that the final decree in favour of Bal 
Kishan Dass’ was obtained by fraud and 
parties. The said 
suit is still pending. In pursuance of the 
decree passed in favour of Bal Kishan 


Dass, the suit property was put to auc- 


tion and M/s. Delhi Packing Private Limi- 
ted purchased the suit property for 
Rs. 1.40 lacs. On 4-9-1978:.the appellant 
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and one Vidya Sagar filed objections to 
the confirmation of sale in -favour of 
M/s. Delhi ‘Packing, Private Limited uncer 
O. XXI R. 90 of the C.P.C. The szid 
application was rejected and the sale vas 
confirmed by Kapur. J. of this Hah 
Court. F. A. O. (OS) No. 39 of 1978 vas 
filed against the said order of Kapur, J. 
by the appellant which is admitted end 
pending disposal in this court. Howeve=r, 
_ no stay was granted in favour of the =p- 
pellant. Contrary to his earlier case, the 
appellant filed another civil suit on 22-7 1- 
1978 for the redemption of mortgage of 
the suit property. M/s. Delhi ` Packng 
Private Limited the auction purcha er 
is not a party to either of the suits fied 
by the appellant. But before filing “he 
suit for redemption the appellant äl- 
ed an objection bearing I. A. No. 3474 78 
under the proviso to sub-rule’ 11) 
of Rule 92 of Order XXIL The Arc- 
tion Purchaser-M/s. Delhi Packing Fri- 
vate Limited also filed an applicatoon 
D. A. No. 3627/78 for the  confirmatoon 
of sale in its favour. On these facts she 
learned single Judge held that althotzh 
the appellants application (L A. 
No. 3474/78) is purported to be made m- 
der the proviso to: sub-r. (1) of R. 92 
of O. XXI, the ‘said proviso was: ot 
applicable to the facts and circum- 
stances of the present case. The leam- 
ed Judge also noted that the earlier =p- 
plication filed by the’ appellant uncer 


Order XXI, Rule 90 was rejected by hê- 


Single Judge of this court and the appzal 
taken against the said rejection by he 
appellant is still pending disposal in tnis 
court. Sultan Singh, J. by his order daed 
24-11-1978 thus rejected the appellart’s 
application and granted the . applicaton 
of M/s. Delhi Packing Private Limi-ed 
for confirmation of sale. Against tais 
order of Sultan Singh, J. the present p- 
peal is filed. 


4-5. The learned counsel for the zp- 
pellant contended that the true effect end 
necessary consequence of the impugred 
order is “refusing to set aside a sae” 
within the meaning of Order XLIII R 1 
(j) and hence the appeal was maintan- 
able. He contended, in the alternative, 
that the’ appeal was maintainable uncer. 
S. 10 of the Delhi High Court Act. ‘Fhe 
learned counsel for the appellant fai-ly 
conceded that there was no direct autko- 
rity on the proviso in question. He: cived 
at the bar several decisions of the Srp- 
reme Court and the High Courts to -he 
effect that order of confirmation is a 
necessary corollary of an order refusmg 
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to set aside a sale.. The learned counsel for 
the respondent, on the other hand, con- 
tended that an order passed on an ap- 
plication: under the proviso in question is. 
neither an order setting ’:aside the sale 
nor an order refusing to set aside the 
sale within the meaning of O. XLII R. 1 
(j). The learned counsel further contend- 
ed that in any case since the appellant’s 
application under O. XXI Rule 90 has 
already. been once rejected by this court,. 
the second application challenging the 
confirmation of sale is not tenable in 
law. In support of the second contention 
the learned . counsel for the respondent 
relied upon (1939) 43 Cal WN 352 and 
and 1964 Ker LT 720. We are inclined to 
uphold the respondent’s objections to the 
maintainability of the present appeal. 


6. As stated earlier the proviso to 
sub-r. (1) of R. 92 of O. 21 has come up 
as an amendment for the first time in 
Feb. 1977 when the amending Act came 
into operation. The plain. reading of the 
proviso makes.it clear that the object of 
the proviso is to enjoin the courts a duty 
of not confirming a sale where the at- 
tachment is under objections till such 
objections are finally disposed of by a 
competent court. If the confirmation is 
made when the attachment itself is chal- 
lenged, legal complications may arise 
resulting in multiplicity of - proceedings. 
The legislature has, therefore,- stepped in 
to ensure that no final decision in regard 
to confirmation of a sale is taken by a 
court where the objections to the at- 
tachment are pending. The legislature 
certainly did not intend any final or con- 
clusive-order (of confirmation or non-con- 
firmation of a sale)’ under the proviso in 
question. Since the proviso has recently 
been added, we tried to trace the legis- 
lative history of the proviso. Unfortuna- 
tely, neither the Law Commission Re- 
port (Fifty-fourth Report) on the Civil 
P. C. 1908, nor the report of the Select 
Committee of the Parliament throw any 
light on the said proviso. The termino- 
logy employed in the proviso is, however, 
Similar to the terminology of R. 58 (2) 
of O..XXI. Rule 58 of Order XXI has 
undergone a vital change by the amend- 
ing Act 104 of 1976. The amendment now 
envisages that the adjudication under 
R. 58, would be final and conclusive ad- 
judication, and would be appealable as if 
it were a decree. In contrast, an order 
under. the - proviso to sub-rule . (1) of 
R. 92 of O. 21 is only- an interim 
order, It is not necessary to discuss the 
authorities cited at the bar by the learn- 
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ed counsel for the appellant since they 
have no direct bearing on the proviso in 
question. The Civil P. C. was extensively 
amended by Act 104 of 1976, one of the 
objects of which was to reduce delays of 
disposal of the cases in the courts. With 
that end in view, cls. (b), (e), (g), (h), (m) 
(o) and (v) are deleted from R. 1 of 
O. XLIII abolishing appeals in certain 
cases. Although the proviso in question 
has been added by the new amendment, 
there is no consequential amendment, 
to cl. (i) in R. 1 of O. XLT. We cannot 
presume, that when the legislature was 
abolishing a right to appeal in certain 
cases with the said object in view, it in- 
tended to create a new right of appeal 
and that too in case of interim orders. 
We, therefore, reject the appellant’s con- 
tention and uphold the respondents 
preliminary objection. : 


7. We are. in respectful EE 
with the Division Bench of Calcutta High 
Court and Kerala High Court ((1939) 43 
Cal WN 352 and 1964 Ker LT 720) and 
hold that once an application to set aside 
asale is made, a -second- application 
against the confirmation of sale is not 
maintainable, On this ground also the 
appeal: is not maintainable against the 
impugned order.. 


8. The question whether an appeal 
would lie under S. 10 of the Delhi-High 
Court Act is concluded by the decision 
of a bench of five Judges of this court 
in University of Delhi v. Hafiz Mohd, Said 
ILR (1972) 2 Delhi 1 (FB). The said deci- 
sion has been re-affirmed by the Divi- 
sion Bench consisting of Deshpande, C. J. 
and Goswamy, J. in Smt. Shanta Sab- 
harwal v. Smt. Sushila Sabharwal 
(F.A.O. (OS) No. 33 of 1973 decided on 
Feb. 23, 1979): (AIR 1979 Delhi 153). The 
Division Bench has given some additional 
reasons in support of the ratio of the 
University of Delhi case and has also 
held that there was no necessity of re- 
consideration of the decision of five 
judges’ bench in University of Delhi, 


9. For the reasons stated above, we 
dismiss the appeal as not maintainable. 
In view of the fact that the questions 
stated above have come up for decision 
for the first time, we do a make any 
anaes as to costs. 


Appeal dismissed. 
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Krishan Murgai, Appellant v. Superin- 
tendence Company of India (P) Ltd., Res- 
pondent 

F. A. O: (O. S.) 86 of 1979, D/- 20-7- 
1979.* , 

(A) Civil P. C. (1908), 0O. 39 R. 2 — 
Temporary injunction —- Prima facie 
case — Existence of, for grant of in- 
junction — Judicial discretion of trial 
Court to assess — Daterrerence by ap- 
pellate Court, 


An order for temporary. injunction under 
O. 39 R. 2 can be justified only if it is 
based. on a good prima facie case made 
out by the plaintiff showing that in all 


probability the plaintiff is entitled to ob- -~ 


tain ultimately the permanent injunc- 
tion sought by it as could appear at this 
stage before going into evidence from 
the pleadings and the admitted docu- 
ments. i (Para 1) 


Normally, the assessment whether a 
good prima facie case exists for grant- 
ing temporary injunction is in the judi- 
cial discretion of the trial court and 
the court of appeal will not interfere if 
the judicial discretion is reasonably ex- 
ercised. If, however, it appears that the 
fundamental condition for the grant of 
temporary injunction, namely, a prima 


-facie case, is itself not fulfilled, then the 


court of appeal will have to interfere. ` 
(Para 6) 
In a suit for a permanent injunction 
restraining the defendant whose services 
had been terminated by the plaintiff, 
from carrying on activities contrary to 
terms 10, 11 & 12 in the contract of ser- 
vice entered into by him with the 
plaintiff while in service a single Judge 
of the High Court had granted him a 
temporary injunction although the neces- 
sary facts for breach of terms were 
not set out in the pleadings. On appeal 

to a division Bench of the High Court: 


Held on the facts and circumstances 
that as the meaning of the pleadings 
and of the law applicable “was totally 
different from the view ‘taken. by the 
single Judge, the temporary injunction 
has to be vacated. (Paras 21 to 25) 


(B) Contract Act (1872), Section 27 — 
Interpretation of — Agreement in re- 
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*(Against Judgment of Sultan Singh J.,. 
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straint of trade is void — Section ex- 
haustive — Exceptions other than these 


enacted in statute cannot.be engrafted — 
English decisions, how far relevant — 
Contract of service — Restraint of trade 
imposed on employee after expiry of 
contract is void. 


Section 27 of the Contract Act is in 
absolute terms. It does not say that 
only unreasonable restraint of trade is 
void and reasonable restraint of trade is 
valid. The framers of the Contract Act 
wanted to state the complete law as to 
the general rule that restraint of trade 
is void and also the exceptions based m 
' reasonableness to such a rule.. A con- 
tract between the master and servent 
was not the subject matter of any of 
the exceptions. If the rule is subject 
to the stated exceptions only, the ordi- 
nary interpretation of these statutory 
provisions would be that no other ex- 
ceptions are to be engrafted upon these 
statutory rules stated in Section 27. 

(Para 8) 


The courts in India have approached 
the construction of Section 27 in the 
following manner: (A) If a contract of 
service is valid and the performance of 
the contract by the employee requir2s 
that during the period of service he must 
not engage in any other work and must 
not divulge to any person the trade 
secrets of the employer then under such 
an agreement, even in the absence of a 
negative covenant prohibiting the em- 
ployee from doing so, the employee 
would be prohibited by law from doirg 
so. For, these acts are incom- 
sistent with the performance of tke 
contract which would amount to 
a breach of contract. This conclusion 
can be based on the contract itself even 
without invoking Section 27; (B) But 
any restraint imposed by the employer 
on the employee would prima facie ke 
illegal and void as being directly hit by 
Section 27 if it is to operate after the 
expiry of the period of service contract. 

> (Para €) 

The Indian Contract Act is exhaustive 
as far as it goes and’ cannot be control- 
led by the English decisions based on 
common law. Section 27 is intended t? 
narrow the scope of the common law in 
allowing contracts’ in restraint of trade. 
This is why all such contracts have been 
declared to be void with. certain. specifi? 
exceptions stated in the statute. Those 
English decisions which relate to’ excep- 
tions to the rule against restraint of 
trade which go beyond the exceptions ir. 
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the Indian statute are not, therefore, re- 
levant and applicable to the construction 
of the Indian Contract Act. English and 
Indian case law discussed. (Para 13) 
Cases Referred: Chronological Paras 


' (1967) 2 SCR 378: AIR 1967 SC 1098 


10, 21 

AIR 1966 Guj 189 i 12 
AIR 1962 Cal 61 16 
(1921) 2 AC 158:125 LT 744, Fitch v. 
Dewes 20 
(1920) 3 KB 571:124 LT 108 (CA), 
. Attwood v. Lamont 10A 
(1916) 1 AC 688:114 LT 618, Herbert 
Morris Ltd. v. Saxelby 10A, 11, 17, 18 
1913 AC 724:109 LT 449 (HL), Mason 
v. Provident Clothing and Supply Co. 


Lid. 10A, 11 
(1909) ILR 36 Cal 354 12 
(1903) 5 Bom LR 878 12 
1894 AC 535:71 LT 489, Thorsten Nor- 


denfelt v. Maxim Nordenfelt Guns 


and Ammunition Co. Ltd, 10A 
(1885) ILR 11 Cal 545 ' 10 
(1876) ILR 1 Mad 134 12 


G. L. Sanghi Sr. Advocate with S. C. 
Dhanda, D. N. Sawhney and Smt. V. 
Rao, for Appellant; Dr. L. M. Singhvi Sr. 
Advocate, with N. D. Garg, L. K. Pandey 
and Rajiv Kumar Garg, for Respondent. 


JUDGMENT: — “You cannot”, they 
say, “have the cake and eat it too”. But 
a plaintiff who obtains a temporary in- 
junction against a defendant eats the 
cake even before getting it. It is obvi- 
ous, therefore, that temporary injunc- 
tion, for instance, under Order XXXIX 
Rule 2 granted by the learned single 
Judge to the plaintif respondent 
against the defendant appellant in this 
case can be justified only if it was 
based on a good prima facie case made 
out by the plaintiff showing that in 
all probability the plaintiff was, entitl- 
ed to obtain ultimately the permanent 
injunction sought by it as could appear 
at. this stage before going into evidence 
from the pleadings and the admitted 
documents. The appellant contends that 
no prima facie case was made out by 
the respondent and the temporary in- 
junction should be vacated in the ap- 
peal. We must, therefore, first “see the 
facts and the pleadings, and the law ap- 
plicable on such facts to know if a good 
prima facie case was made out to justify 
the grant of temporary injunction. 

THE FACTS: 

2. The plaintiff carries on business 
of inspecting merchandise with a view 
to assess their quality and claims that it 
has established reputation and goodwill 


m 
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- ployment. 


in its business, developed its own tech- 
nique for quality: testing and control, 
and possesses trade secrets in the form of 
these .. techniques and clientele. The 
plaintiff has- been. employing various 
persons as Manager and in other capaci- 
ties in Calcutta, New Delhi and other 
places. The employees are put in posts 
of trust and confidence sharing the sec- 
rets of business and trade of the pram 
tiff. 


3. The defendant was employed ‘by 
the plaintiff on 27th March, 1971. Dur- 
ing his service the defendant appellant 
was .given various - positions ` including 
that of the Manager of the New Delhi 
branch of the plaintiff. The relevant 
terms in the appointment letter of the 
defendant are: 

"9, that while in our employ, you will 
not be permitted to engage yourself in 
any part time job. 


10. that you will not be permitted to 
join any firm of our competitors or run a 
business of your-‘own: in similar. lines 
directly and/or indirectly, for a period 
of two years at. the. place: of your last 
posting after you leave the company. 


11. that no secrets of the company 
‘must be revealed to other . parties and 
that you will not commit any sort. of 
misdemeanours which may - cause harm 
of any sort to the organisation.” 

The defendant accepted these terms. He 
served a probationary period and was 


confirmed. On 24th November, 1978 the 


plaintiff terminated the defendant’s ser- 
vices with effect from 27th Preem 
1978.” 


4. After the teha of the ser- 
vice the defendant started carrying ` on 
business on lines identical with the 'busi- 
ness of the plaintiff under the name and 
style of ‘“Superintendence of Surveil- 
lance Inspectorate of India” in New 
Delhi, which was similar to the name of 
the plaintiff, which is “Superintendence 
Company of India (P) Limited”. The 
defendant’ was associating or joining 
with the competitors of the plaintiffs’ 
business, He.was soliciting customers 
and business from the plaintiffs clen- 
tele and was also’ using and employing 
the technique of the plaintiff which he 
had learnt during his employment. ` 


5. The plaintiff brought the suit for 


a permanent injunction to restrain the 


defendant from .-his activities ‘on the 
ground that these activities were con- 
trary to terms 10, 11 and 12 of his em- 
As to term- 10: the plaintiff 
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is said tó have made a rule that an em- 
ployee . after leaving plaintiff’s service 
was not (to) engage in a similar business 


‘for two years. 


6. Normally, the TEE RAT whether a 
good prima facie case .exists for. grant- 
ing temporary injunction is in the judi- 
cial discretion of the trial court and 
the court -of appeal will not interfere if 
the judicial discretion is reasonably ex- 
ercised. If, however, it appears that the 
fundamental condition for the grant of 
temporary injunction, namely a prima 
facie case, is itself not fulfilled, then the 
court of’ appeal will have to interfere. On 
a careful consideration of the order under 
appeal and the learned arguments ad- 
dressed by Shri G. L. Sanghi for the ap- 
pellant, and Dr. L. M. Singhvi for the 
respondent, we have been unable to find, 
any prima facie case`on the plaintiffs 
pleadings and the law applicable to it to 
sustain the temporary injunction. - 


7. Our reasons for this conclusion - are 
as below: Section 27 of the Contract 
Act, 1872, reads as under: `- 


“Every agreement by which any one 
is restrained from. exercising a -lawful 
profession, trade or business. A any kind, 
is_to that extent void. 


Explanation Las ‘One who sells the 

good-will of a business may agree with 
the buyer to refrain from carrying on a 
similar business, within. specified local 
limits, so long as the buyer, or any per- 
son ,deriving title to the good-will from 
him, carries on a like business therein, 
provided that such limits appear to the 
Court reasonable, regard being had to 
the nature of the business”. 
The key to the construction of S. 27 is to 
be found in the following observation in 
Pollock. and Mulla on Indian Contract 
and Specific Relief Acts, Ninth Edition 
by Justice J. L. Kapur, at p. 271: 


“Agreements in restraint of trade, = 
This section, like the last, unfortunately 
follows the New. York draft Code, which 
has -been the evil genius of this Act. The 
first paragraph: is taken almost word ‘for 
word from 8S. 833 -of that production. 
The orginal draft of the Indian Law 
Commission did not contain any specific 
provision on the subject. 


‘The New York draftsmen were of 
opinion that: ‘contract in. restraint of 
trade have been. allowed by modern 
decisions to a very dangerous: extent, 
and deliberately tried to narrow the- 
Common Law...........+ the Indian law has 
stereotyped that’ doctrine in a. narrower 
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form than even the old authorities would 
justify. The exception. is also taken vsith 
slight variation ao the New York draft 
Code.” 


8. Section 27 of the Cie. Act is 
in absolute terms, ` It does not say tnat 
only unreasonable restraint of trade ‘is 
void and reasonable restraint of trade is 
valid. The scheme of the old Contract 
Act was to enunciate the rule in S. 27 
and also lay down in the statute itseif 
the exceptions to the rule. The first =x- 
ception regarding the sale of goodwill 
of the business is annexed to S. 27 its-lf. 
Three more exceptions to the rule w2re 
also a part of the ‘Chapter on Partner- 
ship in the unarnended Contract «ct 
which later became the Indian Partner- 
ship Act, 1932. These exceptions are cen- 
tained in Ss. 11 (2), 36 (2) and 54 of “he 
said Act. It will be seen that the framers 
of the Contract Act wanted.to state he 
complete law as to the general rule tat 
restraint of trade is void and also “he 
exceptions based on reasonableness to 
such a rule. It is to be noted that “he 
contract between the master and servant 
was not the subject-matter of any of the 
exceptions. If the rule is subject ‘to the 
stated exceptions only, the . ordinery 
interpretation of these statutory ` provi- 
sions would be that no other excepticns 
are to be engrafted upon these statuiaty 
rules stated in S, 27, i 






9. The Courts in India have approach- 
ed the construction of S. 27 in the f-l- 
lowing manner: (A) If a contract of ser- 
vice is valid and the performance of 
the contract by the employee requises 
that during the period of: service ae 
must not engage in any other work.-aad 
must not divulge to any person the trade 
secrets of the employer then. under. suzh 
an agreement, even in the absence of a 
negative covenant prohibiting the en- 
ployee from doing so, the employze 
would be prohibited by law from doiag 
so. For, these acts are inconsistent wih 
the performance of the contract whi-h 
would amount to a breach of contract. 
This- conclusion can be based on the coa- 
tract itself even without invoking S. £7; 
(B) But any restraint imposed by. tise 
employer on the. employee would prima 
facie be illegal and void as being direc- 
ly hit by S. 27 if it is. to operate after 
the expiry of the period. of service com- 
tract. ~ 

10. In Niranjan “Shankar ' Golikari J, 
The Century Spinning- & .Mfg. Co. Ltd: 
(1967) 2 SCR 378, Shelat, J. reviewed: tke 
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whole law on the subject’ and Sree at 
the following conclusion : á 

“The Court takes a far stricter view ol 
covenants between master and. servant 
than it does of similar covenarits be- 
tween vendor and purchaser or in: part- 
nership agreements, (The agreement be- 
tween vendor and purchaser and be- 


. tween partners: are the exceptions to the 


rule in S. 27 stated above). An emplo- 
yer, for instance, is not entitled to pro- 
tect himself against competition on the 
part of an employee after the employ- 
ment has ceased.......” (page 384) 

- “The Courts however have drawn a 
distinction between restraints applicable 
during the term of the contract of em- 
ployment and those that apply after its 
cessation:” (page 385) 


tA similar distinction has also heen 
drawn by Courts in. India and’ a res- 
traint by which a person binds himself 
during the term of his agreement direct- 
ly or indirectly not to take service with 
any other employer or be engaged by a 
third party has been held not to be void 
and not against S. 27 of the Contract 
Act. In Brahmaputra Tea Co. Ltd. v. 
Scarth, (1885) ILR 11 Cal 545, the condi- 
tion under which the convenantee was 
partially restrained from competing after 
the term of his engagement was over 
with his. former employer was held to 
be bad.........” (page 387) 


10-A. . This distinction is based on the 
development of law in England. For- 
merly- all restraint of trade was thought 
to be bad, but when the restraint. was 
reasonable it was upheld..- Master and 
servant contracts. were ‘treated’ in the 
same way aS commercial contracts. Lord 
Macnaughten -in Torsten Nordenfelt v. 
The Maxim Nordenfelt Guns & Ammu- 
nition Co. Ltd. 1894 AC 535 at p. 566, 
first made. this distinction in the follow- 
ing words: x 


-“To a certain extent, different. consi- 
derations must apply in cases of appren- 
ticeship and cases of that. sort, on the 
one hand, and cases of the sale of a busi- 
ness or dissolution of partnership on. the 
other. A man is bound an apprentice 
because he wishes to learn a trade, and 
to practise it. A may sell because he is 
getting too .old for the strain and worry 
of business, or because he wishes for 
some other reason to retire from busi- 
ness altogether. Then there is obviously 
more freedom of contract between buyer 

and seller than between master and ser- 
vant or between -an employer anda a pers 
son seeking: ai ge Oe 
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As observed by Pollock and Mulla 
(page 275), in 1913 the House of Lords in 
Mason v. Provident Clothing & Supply 
Co. Ltd. 1913 AC 724, accepted the state- 
ment of law of Lord Macnaughten and 
developed two propositions: 


(1) All covenants in restraint of 
trade partial as well as 
prima facie void and they cannot be en- 
forced unless the test of reasonableness 
propounded ia Lord MacNaughten is 


satisfied. 


(2) A distinction was made between 
. contracts of service and contracts of sale 
of a business. : 


As pointed out by Younger L. J. in 
Attwood v. Lamont, (1920) 8 KB 571-587 
(CA), the House of Lords in Mason’s 
ease developed this distinction leading to 
the following points: (1) the burden of 
proof is on the plaintiff wanting to en- 
force the restrictive covenant to show 
that it is reasonable for the protection of 
his interest (2) the restraint must he 
reasonable not only in the interests of 
the covenantee but in the interests of 
both the contracting parties. In Herbert 
Morris Lid. v. Saxelby, (1916) 1 AC 688- 
707, Lord Parker observed that “the 
Court no longer considers the adequacy 
of the consideration in any particular 
case.” That is to say, covenant in res- 
traint of trade cannot be justified mere- 
ly because it is for adequate considera- 
tion; and (3) An employer is not entitled 
by a covenant taken from the employee 
` to protect himself after the employment 
has ceased against his former servant’s 
competition per se, although a purchaser 
of goodwill is entitled to protect himself 
against such competition on the part of 
the vendor. There are at least two rea- 
sons given for this distinction. An em- 
ployer may not, after. his servant has 
left his employment, prevent him from 
using his own skill and knowledg=2 in his 
trade or profession, even if acquired 
when in the employer’s service. That 
skill and knowledge are only placed at 
the employer’s disposal during the em- 
ployment.. They have not been made a 
subject of sale after that employment 
has ceased. On the other hand, when a 
purchaser takes over the goodwill of a 
business, if he is to have all its advant- 
ages it must in his hands be immune 
from its former owner exercising his 
special knowledge to the buyer's detri- 
ment. 


- 11. Restraints imposed on the carrying 
on of the business after the expiry of the 
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period of service contract by a covenant 
between the employer and the emplo- 
yee were held to be unreasonable and, 
therefore, void in Herbert Morris Ltd. v. 
Saxelby, (1916) 1 AC 688, as also in 
Mason v. Provident Clothing & Supply 
Co. Ltd. 1913 AC 724. 


‘12, The invalidity of restraint of trade 
imposed on an employee after the termi- 
nation of the period of his employment 
has been consistently . affirmed by the 
Indian decisions on a construction of 
S. 27 of the Contract Act. A few.of them 
are Oakes & Co. v. Jackson, (1876) ILR 
1 Mad 134, Pragji Soorji v. Pranjiwan 
Tooljaram, (1903) 5 Bom LR 878, Burn & 
Co. v. McDonald, (1909) ILR 386 Cal 354, 
and M/s. Lalbhai Dalpatbhai & Co. v. 
Chittaranjan Chandulal Pandya, AIR 
1966 Guj 189. 


13. The Indian Contract Act is ex- 
haustive as far as it goes and cannot be 
controlled by the English decisions based 
on common. law. No Indian decision 
seems to have held any restraint of trade 
imposed on the employee by the emplo- 
yer coming into force after the expiry of 
the contract of service against the em- 
ployee as valid. The question of it being 
reasonable or not can hardly arise in 
view of the absolute prohibition of such 
restraint imposed by S. 27. On the other 
hand, the provisions of the Act are alsa 
based on the English common law and in 
so far as the Act codifies only the com- 
mon law the English decisions may help 
in the exposition of the provisions of the 
Act. Section 27 as stated earlier, is in- 
tended to narrow the scope of the com- 
mon law in allowing - coritracts in res- 
traint of trade. This is why all such con- 
tracts have been declared to be void with 
certain specific exceptions stated in the 
statute. Those English decisions which 
relate to exceptions to the rule against 
restraint of trade whch go beyond the 
exceptions in the Indian statute are not, 
therefore, relevant and applicable to the 
construction of the Indian Contract Act. 


14. However, English decisions regard- 
ing the reasonableness of contracts im- 
posing restraints of trade have been 
referred to. It may be useful, therefore, 
to briefly consider even if the English 
decisions based on the common law were 
to be relevant in India whether the res- 
traints imposed by -the parties in the 
contract in this case would be valid as 
being reasonable. Only three grounds as 
justifying restraints placed on the free- 
dom of an employee to carry on business 
similar to that of the employer -after the 
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termination of the employment on zhe 
ground that such: restraint is reasonaole 
have been upheld by the English deci- 
sions, Each of these three grounds as ap- 
plicable to the facts of the present case 
is considered below: 

(1) Protection of a proprietary or quesi- 
proprietary or commercial interest of 
the employer. 

(2) Protection of the trade secrets of 
the employer; and 

(3) Protection of the trade connect.on 
of the employer. 

(1) Protection of a proprietary or quesi- 
proprietary or commercial interest of the 
employer. 


15. What is the meaning of interest in 
this connection? Freedom from ordinery 
trade competition is not considered to be 
an interest which can be protected 3y 
the employer by such a covenant (G. H. 
Treitel — The Law of Contract, Fousth 
Edition, page 298). An interest to be €en- 
forceable must be based on common law, 
some previous contract other than tne 
impugned one or a statute. The restrc- 
tive covenant in the present case is rot 
based on any of them. 


(2) Trade Secrets: 


16. A trade secret is some secret pro- 
cess of manufacture. _For example, tie 
Coca-Cola formula which the Coca-Cdia 
firm refused to disclose in India is a 
trade secret. In the pleading by the 
plaintiff there is no reference to any su:h 
trade secret. The nature of the emplo7- 
ment of the defendant itself rules out tae 
possession of a trade secret by him. The 
defendant was a short service comm- 
sioned officer in the Army without ary 
technical qualification. He was emplo7- 
ed to do work which was not technical n 
its nature. No pleading is made by tke 
plaintiff to show that any science or tecia- 
nology was involved in the work of tLe 
defendant. The plaintiff. has not even 
said in the plaint that any training w.s 
given to the defendant. Of course, merely 
because the employee receives training, 
he is not prevented from using his own 
skill and knowledge derived from such 
training in his own interest after tke 
end of the employment. An agreement 
by a firm binding the apprentice to serve 
it for a certain number of years on tke 
ground that the firm has spent time ard 
- money in training the apprentice wes 
held to be void-by A. N. Ray, J. (as ke 
then was) in Shree Gopal Paper Mils 
Ltd. v. Surendra K. Ganeshdas Malhotra, 
AIR 1962 Cal 61.. It was categoricalbhy 
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held that restriction beyond: the period 
of employment would also not be valid. 


. 17. The business ‘of the plaintiff as 
described in the plaint as far as it was 
entrusted to the defendant did not seem 
to involve imparting of any secret infor- 
mation by the plaintiff to the defendant. 
As was observed in Herbert Morris 
Ltd. v. Saxelby (supra) the so-called 
secret is nothing more than a special 
method of organisation adopted in the 
business (Cheshire and. Fifoot — Law of 
Contract, Ninth Edition, page 379). To 
establish that the employer has an inte- 
rest in protecting his trade secrets he 
must plead and show that such secrets 
include secret formulae or processes, or 
lists of information or know-how of the 
kind which could be regarded as a pro- 
prietary interest of the employer as im- 
parted to the employee. (Trietel — The 
Law of Contract, Fourth Edn., p. 300). 
In Herbert Morris case (supra), Lord 
Parker made the following observation 
regarding the nature of the trade secrets 
which the employer in that case alleged 


_to have been imparted to the employee: 


“Mr. Walter boldly argued that the 
expression trade secrets ought to be ex- 
tended so as to include everything which 
Mr. Morris claimed to be peculiar to the 
plaintiffs’ method of carrying on their 
business. . 7 


I will assume that the matters refer- 
red to by Mr. Walter are in fact peculiar 
to the. plaintiffs’ business, though I can 
hardly regard Mr. Morris’s uncorro- 
borated evidence as very satisfactory 
proof that the practices in question were 
unknown to other firms, Still, the manner 
in which Sargant, J. dealt with this part 
of the case appears to me to be unanswer- 
able. Though the defendant had access to 
the E Charts, the L sheets, the drawings 
of special machines, the cost index and 
other documents were far too detailed 
for the defendant to carry away the 
contents thereof in his head. All that he 
could carry away was the general me- 
thod and character of -the scheme of 
organisation practised by the plaintiff 
company. Such.scheme and method can 
hardly be regarded as a trade secret. The 
same applies to the plaintiff company’s 
system of standardizing mechanical ap- 
paratus: capable of being used in more 
than one class of machine. The nearest 
approach that I can find in the evidence 
to anything in the nature of a trade 
secret is the mention of certain formulae, 
said to be based on the plaintiffs’ exper- 
ience, and to be more trustworthy than 
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Molesworth’s 
poses. 
During the course of the argument 
your Lordships asked for but failed to 
obtain these formulae, and therefore, I 
am unable to judge whether they are 
such that the defendant could carry them 
in his memory. I therefore cannot attach 
any great importance to them. It would 
be a point of some difficulty whether the 
possession by an employee of a single 
trade secret would justify a restraint as 
wide as that in the present case, but 
under the circumstances J do not con- 
sider that this. point really arises.” 
(pp. 711-712). 


It is true that the above observation was 
made taking into account the evidence 
given in that case, and that at this 
stage evidence had not been taken in the 
case ‘before us. Nevertheless, we think 
it was the duty of the plaintiff to have 
disclosed some facts in the pleadings to 
show that any trade secret as such was 
imparted to the employee by the emplo- 
yer. 


formulae for similar pur- 


(3) Protection of trade connections: 


18. In the course of employment an 
employee is bound to. get acquainted 
with the customers of the employer and 
to know the customers. But this is not a 
ground to validate a covenant restrain- 
ing the employee from starting a busi- 
ness in competition with the ex-employer 
and attracting the customers whom the 
employee had known while serving the 
employer. It is not the mere contact or 
acquaintance with the customers of the 
employer during the period of service 
which disentitles the employee after the 
period of service from having business 
dealings with the customers of the for- 
mer employer. It is necessary for the 
employer to ‘show that during the em- 
ployment the employee had acquired 
influence over the employer’s clients or 
customers. As was observed by Lord 
Parker in Herbert Morris case (supra), 
“Wherever such covenants have been 
upheld it has been on the ground, not 
that the servant or apprentice would, by 
reason of his employment or training, 
obtain the skill and knowledge necessary 
to equip him as a possible competitor in 
the trade, but that he might obtain such 
personal knowledge of and influence 
over the customers of his employer, or 
such an acquaintance with his emplo- 
yer’s trade secrets as would enable him, 
if competition were allowed, to take 
advantage of his employer’s trade con- 
nection or utilize ‘information confiden- 
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tially obtained.” . The employee in that 
case was Manager of the London Branch 
of the plaintiffs business as also Sales 
Mahager of another Branch, With the 
exceptions of these jobs he worked as 
an Engineer. If the employee could have 
been shown to have had influence over 
the customers of the employer when the 
employee came to know them, the case 
could have been made out for restrain- 
ing the employee from dealing with 
these customers. 


19. Cheshire and Fifoot on the Law of 
Contract, Ninth Edition, page 380 have 
laid down the following tests of finding 
out whether the employee had opportu- 
nity to develop influence over the cus- 
tomers of the employer . during the 
period of service: 


“A restraint is not valid unless the 
nature óf the employment is such that 
customers will either learn to rely upon 
the skill or judgment of the servant or 
will deal with him directly and personal- 
ly to the virtual exclusion of the master, 
with the result that he will probably 
gain their custom if he sets up business 
on his own account.” l 


It is true that the defendant being the 
Manager of the plaintiff's business in the 
New Delhi Branch had full opportunity 
of knowing customers of the plaintiff. 
But what was the nature of the defen- 
dant’s work? Practically nothing is known 
about it. The various words used by the 
plaintiff describing its business are total- 
ly inadequate to give us any idea of it. 
When two persons come in a contractual 
relationship and one of the contracting 
parties is in a dominating position-he can 
be said to have influence over the other 
partner; if he takes undue advantage of 
such things then the contract would -be 
voidable as being induced by undue in- 
fluence under S. 16 of the Contract Act. 
The provisions of S. 16 can give us a 
good idea as to when one contracting 
party can be said to wield influence over 
the other partner. The illustrations to the 
section also further clarify the meaning 
of influence. By these criteria a person 
who holds the real or apparent authority. 
over the other or who is in a position to 
dominate the will of the other or who 
deals with a person who is temporarily 
or permanently affected by reason of age, 
illness or mental or bodily distress is 
said to have an influence over the other, - 
There is no pleading nor any document 
to show that the defendant had any such 
influence over’ the customers of the 
plaintiff. An inference can also be drawn 
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from the nature of the. work as to wae- 
ther influence can be exercised by me 
party to the contract over the other. Tor 
instance, a legal adviser or a medxal 
adviser or a person who lends money to 
another who is in distress are examples 
of persons being in a position to infiuence 
the other partner to the contract. 


20. In Fitch v. Dewes, (1921) 2 AC 
158, a managing clerk of a solicitor, han- 
self qualified as a solicitor, managed nis 
master’s business for many years. It was 
shown that he on his own dealt with meny 
of the customers of his master. When he 
left the service of the master he was n- 
juncted from dealing with the custom=2rs 
of his previous -master. In our view, a 
solicitor is a particularly good examole 
of a person who has influence over nis 
clients. The reason. is that the solici or 
alone possesses the knowledge of lew, 
while the client is a layman. The client. 
is, therefore, completely under the n- 
fluence of the legal advisor. It is kot 
shown that the work of the defendent 
involved any such advice or instructbpn 
or service to the clients of the plain iff 
as is rendered by a lawyer or a doctor, 
so that the clients of the plaintiff could 
have been under the influence of ‘he 
defendant. We are not satisfied, therefore, 
that the acquaintance. and knowledge of 
the clients of the plaintiff by the defen- 
dent during the service was such as to 
amount to the defendant having influerce 
ovér its clients. l = 


21. If the law applicable to the farts 
of the present case set out above is ccr-. 
rect, then the view of law taken in tre 
order under appeal does.not, with res- 
pect, seem to be in accordance with it. 
This will be apparent by the perusal pf 
the following extracts from the order: 


1. “Under the S. 27 of the Contract 
Act to determine whether the agreement 
is void, one has to determine whether the 
restraint is reasonable. If the restraint is 
reasonable the agreement will not >e 
void. The negative covenant has been 
enforced from time to time. Injun-:- 
tions are granted under Section 42 of 
the Specific Relief Act, 1963 to enforze 
negative agreement, express or implied”. 
With respect, all post-service restrictie 
covenants are prima facie void. Tle 
only exceptions are those given in tke 
statute or those developed by the Eng- 
lish case law stated above. 

2. “It is well known that if the tove- 
nant is unreasonable the same is void ard 
unenforceable. In case the covenant. s` 
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reasonable the. same can be enforced. 
ssesessereeedn Case before the Supreme 
Court (Niranjan Shankar Golikari v. 
Century Spinning. & Manufacturing Co. 
Ltd., AIR 1967 SC 1098), the injunction 
was issued on the ground that it was 
restricted as to the time, the nature of 
employment and as to area and cannot, 
threfore, be said to be too wide or un- 
reasonable or unnecessary”. i 

22. With respect, it may be pointed 
out that the injunction upheld in the 
Supreme Court case related to the nega- 
tive covenant operating during the 
period of service.. The court has re- 
peatedly . emphasised that Sccetion 27 
does not apply to a negative covenant 
operating during the period of service. 
The Supreme: Court has not upheld in 
that case any restrictive covenant which 
prevented the employee from carrying 
on a similar business or working with a 
rival employer after the period of ser- 


vice. The injunction operating after the 
period of service was confined to 


the divulgence of trade secrets only. 
‘In the present case no such trade secrets, 


have been shown to have been imparted 
to the defendant. -© > | 


3. “Clause 10 of the agreement is not 
unreasonable and is not contrary to any 
law. It does not appear to be hit by 
Section 23 or 27 of the Contract Act. 
It is not against public policy. It is also 
not a restraint on trade for an unreason- 
able period or place.” 


23. Clause 10 bars the defendant from 
doing -a business similar to that of the 
ex-employer for a period of two years 
after leaving the service. This is direct- 
ly contrary to Section 27 of the Contract 
Act. a i ' 
` 24. Incidentally it may be observed 
that clause 10 applies only after the 
employee ‘leaves’ the company. : The 
learned single Judge has construed this 
to include the termination of the em- 
ployment by the employer. It would 
appear that the difference between re- 
signation, from a job and the termina- 
tion of the service is well established in 
service law. The two are not the same. 
An employee leaves the service on his 
volition. The employer terminates his 
services without his consent and against 
his will. We, therefore, think that the 
word “leave” does not include termina- 
tion of the services by the employer. If 
so, clause 10 would not apply at all and 
the very -basis of the injunction sought 
disappears. As for -clause “11 if any 
secrets as having been passed on to the 


‘ 
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defendant had been pleaded by the 
plaintiff and the facts pleaded could have 
shown that they were trade secrets the 
plaintiff would have been entitled to a 
temporary injunction against the de- 
fendant ordering the defendant not to 
divulge these trade secrets, Since the 
meaning of the pleadings and of the law 


- Japplicable is totally different in our view 


_jas compared to the view of the learned 


4 


single Judge, we are constrained to in- 
terfere with the order under appeal. 

25. The appeal is allowed and the 
temporary injunction is vacated. There 
wili be no order as to costs. ' 

=i Appeal allowed. 
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Chaman Lal Kapur, and others, Plain- 
tiffs v. Kundan Lal Kapur, Defendant. | 
O. S. Suit No. 100 of 1973, D/- 23-5- 


1979. 


Succession Act (1925), Section 152 — 
Will — Property given in will to widow 


: for lifetime and thereafter to rever- 


sioners — Original property undergoing 
metamorphosis — Effect — Doctrines of 
Conversion and Ademption — Applica- 
bility. (Hindu law — Will — Ademption; 
Trusts Act (1882), Ss. 3, 56). 


A Hindu executed a Will according to 
which on his death his property was to 
go to his second wife for her life time 
and after her death equally to his son’s 
sons from first wife and the son from 
the second wife. The property was 
situated in N. W. Province (now in 
Pakistan).. After partition the family 
moved in [ndia. On death of the per- 
son, his widow claimed compensation on 
basis of the Will in lieu of the property 
left in Pakistan and purchased some 
property in India from out of the com- 
pensation received. On death of .the 
widow, the son’s sons from the first wife 
claimed half share in the property so 
acquired out of compensation. 


- Held, they were not entitled to the 
~half share. The. compensation received 
was in the form of money. By no stretch 
of imagination it could, be treated as 
property situated -in Pakistan. Once the 
property had ceased to. exist in its ori- 
ginal form, the limitation on the rights 
of enjoyment no longer applied. _ There 
‘was no legal fiction available ky which 
the compensation amount could be treat- 
ed as being the same as the land, pro- 
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perty or houses in Pakistan. The result 
would’ be that the widow could utilise | 
the compensation amount in whatever 
way she liked. It would be too much to 
say that this compensation money has 
to be preserved for ever in whatever 
form it goes and treated as if it was pro- 
perty referred to in the Will. The 
widow could not be treated as being a 
trustee under the terms of the Will 
Therefore, the Equitable Doctrines of 
Conversion were not attracted. In the 
absence of any direction in the Will 
that any compensation received in res- 
pect of that property would go to the 
persons who would otherwise have got 
the property under the will, the gift 
stood adeemed because it could ‘not be 
given effect to. (Paras 11 to 14) 


Cases Referred: Chronological Paras 
1969 Ren CR 992 (Delhi) 7 
1966 Cur LJ 723: AIR 1967 Punj 353 7 


M. L. Rawal, for Plaintiffs: Y. K. 


` Sabharwal with Mukul Rohtagi, for De- 


fendant. 2 : 


ORDER :— The present suit involves a 
question regarding the nature of the 
estate held by Shrimati Sham Piari who 
died in Delhi on 23rd February, 1969.. 
The facts of the case are not much in- 
dispute. The said Shrimati Sham Piari 
was the widow of Seth Boota Mal Kapur; 
Seth Boota Mal had two wives from each 
of whom he had a son (We are not 
concerned with the daughters). The. 
son from the first wife as well as the 
first wife have died before the partition 
of the country. There were three grand- . 
sons through the elder son who are the 
plaintiffs in the present suit. The son 
from the second wife is the defendant. 
The question before the Court is whe- 
ther the property left by Shrimati Sham 
Piari in Delhi was held by her under a 
life estate and whether the property is 
to be divided amongst the plaintiffs who 
get a half share and the defendant who 
gets the other half share, or whether, 
the property is to go to the defendant 
alone. The answer to this question de- 
pends on what was the nature of the 
estate, held by the late Shrimati Sham 
If it was her absolute property 
then her natural son Shri Kundan Lal 
defendant is to get it, but if she has a 
life estate, then the property has to go 
according to the terms of a Will left by 
the late Seth Boota Mal Kapur who had 
given her the life estate and then direct- 
ed: how the reversion was to be dealt 
‘with. 
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2. There were several other questionas 
raised in this suit regarding the valua- 
tion for court-fee and whether nece- 
sary parties have been joined, but at 


the trial, the suit has reduced itself basi- 


= cally to the question as to what is the 
estate which Shrimati Sham Piari had 
in property she has purchased in Delhi 
against compensation claims. The facts 
can now be stated regarding the pro- 


perty. While the parties were all m-. 


sidents at Hoti Mardan in the Norzh 
Western Frontier Province, Seth Bocta 
Mal had made a Will. Under the terms 
of that Will he had left a life estate to 
his second wife Shrimati Sham Piari in 
respect of some of his property. Seh 
Boota Mal was alive even at the time of 
partition and he came to India. Tre 
terms of the Will were that Shrimeti 
Sham Piari was to have a life estate and 
after her death the property was to go in 
equal shares to Shri Kundan Lal Kapar 
‘on the one hand and to his grand-sons 
through his first wife on the other. 
Shrimati Sham Piari got her claims veci- 
fied on the basis of this very Will te- 
cause Seth Boota Mal died before tne 
claims were verified under the Claims Act 
of 1950. As a result of those verifizd 
claims, Shrimati Sham Piari was able to 
get compensation under the terms of tne 
Displaced Persons (Compensation aad 
Rehabilitation) Act. The actual com- 
pensation that Shrimati Sham Piari got 
was cash compensation amounting to 
Rs. 8,000/- and for the balance, sre 
utilised the claim to purchase proper- 
ties Nos. 625 to 628, Double Storey Quer- 
ters, New Rajinder Nagar, New Dela. 
Even after that, there was some con- 
pensation left which was used by Skri 
Kundan Lal to get Flat No. 1, at New 
Rajinder Market. It is claimed in tne 
plaint. that there still remained othk=r 
compensation which was used by tne 
defendant to purchase some other pro- 
perty of which the details are not known. 
In any case, it is their contention that 
Shrimati Sham Piari purchased 4 flets 
Nos. 625 to 628, Double Storey Quarte>s, 
New Rajinder Nagar and also got 


Rs. 8,000/~ compensation. After her death, 
the question is whether the property is 
to be treated as being the same property 
that was left. under the Will or wheter 
the property is to pass as the absoltte 
and complete estate of the lady ard, 
therefore, has to go to her own heirs aad 
' not in accordance with the terms of tne 
“Will. 
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3. On the pleadings the following 
issues were tramed:— -~ 

"1. Is the (suit) properly valued for 
purposes of court-fees ? 

2. Are the plaintiffs in joint posses- 
sion or constructive possession of the 
property as alleged and, if not, is the 
court-fee on the plaint properly paid? 

3. Is the suit bad for non-joinder of 
necessary parties ? 


4. Has the plaintiff cause of action? 

5. Has the plaintiff got any rights 
regarding the alleged Will dated 30-7- 
1935, and what are the contents of that 
Will ? 

6. Has the plaintiff any right qua the 
property in suit by reason of the afore- 
mentioned Will when the aforemention-~ 
ed property is not the same property as 
was the one specified in the Will? 

7. Was the compensation, if any, receiv- 
ed by the late Smt. Shyam Pyari from 
the Rehabilitation Authorities to be 
treated as being subject to the same 
limitations as the life estate in Mardan 
which was the subject-matter of the 
Will, and is any property purchased by 
utilising such compensation also to be 
treated as property subject to the limi- 
tations of that Will, if any, and what is 
the effect of the conversion of the pro- 
perty into monetary compensation or 
compensation in the shape of immoveable 
property ? 


8. Is the suit within time of any 
reason ? 
9. Relief.” 

Taking up the issue of court-fee first, it 
may be stated that according to the 
plaint the jurisdictional value is Rupees 
1,25,000/- and as the property is in 
possession of the defendant, it is claim- 
ed by the plaintiffs that they are in 
possession also as co-sharers and hence 
court-fee of Rs. 19.50 has been paid. I 
think the suit is properly valued for 
purposes of jurisdiction because if the 
plaintiffs are entitled to a share, they 
are in constructive possession through the 
tenants. I decide Issues Nos. 1 and 2 in 
favour of the plaintiffs. 


4. Issues Nos. 3 and 4 involve a ques- 
tion regarding /the joinder of parties and 
cause of action. I see nothing wrong with 
the plaint and if the plaintiffs have a 
share they have also a cause of action. 
So, no separate decision is necessary on 
these two issues. As far as Issue No. $ 
is concerned a Will has been established 
on record and as the same is registered 
and a certified copy of the same has been 


' tiffs and the defendant. 
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obtained from the Sub-Registrar’s office 
in Mardan in Pakistan, I think it is fully 
proved. The certified copy is Exhibit 
P-6. A pencil copy is Exhibit P-4 and 
Exhibit P-5 is another copy made from 
the pencil copy. Exhibit P/A is the Eng- 
lish translation. So, there are a number 
of copies of the Will. As the Will was 
made on 30th July, 1935, and registered 
at Mardan, I think it cannot be question- 
ed that the plaintiffs have a Will in their 
favour. The contents of the Will show 
that the property left to Shrimati Sham 
Piari was left to her for her lifetime 
and then it had to revert to the plain- 
The plaintiffs 
were to get half share between them and 
the defendant was to get the other half 
share. So this is established from the 
Will. I hold accordingly. 


5. Issue No. 6 concerns the right of 
the plaintiffs in the present property and 
Issue No. 7 concerns the question whe- 
ther the compensation received by Shri- 
mati Sham Piari is to be treated as being 
part of the life estate or is to be treated 
differently. The 8th Issue appears to be 
wrongly typed and should be “Is the 
suit not within time for any reason”? 
Because the suit has been filed within 
three years of the death of Shrimati 


Sham Piari, so J hold the 8th issue in. 


favour of the plaintiff and hold the suit 
is within time. 


6. The only question now remaining 
to be decided is what is the nature of the 
estate that Shrimati Sham Piari had in 
the property she purchased with the 
compensation monies obtained by her 
under the Displaced Persons (Compen- 
sation and Rehabilitation) Act, 1956. It 
may be recalled that Seth Boota Mal 
died after the partition of the country 
and then Shrimati Sham Piari applied 
for compensation which she got. The 
compensation was unconditionally recéiv- 
ed by her in respect of the property 
which had been left by her husband. 
Admittedly, that property is still there 
in Pakistan. The. question for decision is 
whether the compensation amount is to 
be treated as life estate or whether it is 
to be treated as the absolute personal 
estate of Shrimati Sham Piari. 


7. There is not a single case even re- 
motely similar to the present which has 
been brought to my notice. It has been 
urged by learned counsel for the plain- 
tiffs that two decisions, which he has 
brought to my notice, cover this case. In 
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Ren CR 992 which was decided in this 


Court, it was held that property acquir- 
of compen- - 


ed through the utilisation 
sation obtained for loss of ancestral pro- 


perty in Pakistan was also ancestral 


property. In Maya Ram v. Satnam Singh, 


1966 Cur LJ 723, which was decided by ~~ 


a Division Bench of the Punjab High 
Court, it was held that where land was 
allotted to a displaced person in lieu of 
agricultural property lost in Pakistan it 
was also ancestral when allotment was 
made in India. Obviously, when a joint 
family had property in Pakistan or 
owned agricultural land the land given 
in compensation for the same would also 
be the ancestral property and with this 
proposition there can be no quarrel. The 
problem in this case is that the compen- 
sation which has been given to Shrimati 
Sham Piari and has resulted in her 
acquiring .property is undoubtedly her 
own property during her lifetime, but 
the problem only arises after her death, 
The problem is (by) no means an easy 
one to resolve. If Shrimati Sham Piari 
had got this property as a female widow, 
it would become her own property under 
S. 14 (1) of the Hindu Succession Act. 
As she has got this property under the 
terms of a Will, the property is. govern- 
ed by S. 14 (2) of the Hindu Succession 
Act, and therefore, she would have a 
restricted right over the property. Un- 
fortunately, the property is not the same 
as was left in the Will. 
was the same, then there would be no 
problem at all. It would certainly belong 
to the plaintiffs and the defendant jn 
equal shares. The defendant getting half 
share and the plaintiffs, remaining half 
share. 


&. In the present case, the late Shri- 
mati Sham Piari got a limited estate not 
as a Hindu widow, but under the terms 
of a Will. It-is the terms of the Will that 


have to be looked to for the purpose of 


determining what is to happen to the 
property. The relevant portion of the 
Will reads as follows, I am quoting from 
Exhibit P/A which is an English Transla- 
tion. 


“However, since I have not given any 
share to Smt. Sham Piari who is entitled 
to a share according to Dharamshastar, I 
therefore bequeath that if any son is 
born to me henceforth then he will be 
entitled to all the property after my 
death which stand in my name and also 
entitled to the property which I acquire 
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If the property . 


woe 
` 


197 9 


"as sole owner, but after my death ill 
Smt. Sham Piari is alive, she would be 
' the, limited owner in respect of urkan 
. property’ situated in bazar Takhatbai and 
also of houses situated: within ab=di 
Mardan and of half the garden situated 
in Mardan, she would remain in posses- 
' sion and derive income from the sarae, 
since she has to spend on living respe:t- 
ful life and so that she as elder in fhe 
family may be able to give to the daugh- 
ters and daughtres-in-law and spend 3n 
guests and she would have to bear tae 
burden of the relatives and the baracri, 
Similarly, if a son is born to her herein- 
after then he would be sole owner of 
the rest of the property owned by me 
after my death and after death of Srat. 
Piari would also become the owner of 
the urban property and half of the ger- 
den. Smt. Sham Piari would not be eni- 
tled to dispose of the property in aay 
way either by ‘gift, sale, mortgage, ex- 
change, etc., except that she would re- 
main in possession and “would be en i- 
fled to the income thereof for her main- 
tenance. However, in case no son is born 
‘to me then after my death, Smt. Shyam 
Piari till she is alive according to tae 
aforesaid condition she would be own=r 
in respect of the urban property situated 
at Takhathai and Mardan as well as helf 
of the garden as life estate, and in re- 
pect of the remaining property, helf 
would be owned by Kundan Lal and tise 
rest of half would be owned by sons 3f 
Ganga Bishan (at present there are three 
sons and in case any other son is borr). 
Similarly after the death of Smt. Shyan 
Piari in respect of the property which 
she has been given as limited owner haf 
of it would come to the share of Kunden 
Lal and the remaining half to the soms 
of Shri Ganga Bishan in equal shares. 
After my death, Smt. Shyam Piari wou-d 
manage and comply with my propery 
in accordance with my Will,” 


As it happened, no further son was bom 
to Shri Ganga Bishan and no other scn 

was born to Shrimati Sham Piari. So, n 
terms of this Will, Shrimati Sham Piazi 
was to get a life estate with limited 
ownership of the property situated ‘n 
Abadi Mardan and half the garden, ard 
also the urban property | situated `n 
Bazar Takhatbai. As a matter of fact, t 
is on the basis of this document, thet 
Shrimati Sham Piari got compensatiom. 
The direction in the Will is that after 
her death the said property is to revert 
fo Shri Kundan Lal and the sons of Shri 
Ganga Bishan half and half. The plair~ 
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tiffs are the sons of Shri Ganga Bishan 
end the defendant is Shri Kundan Lal. If 
the direction in the Will governs the 
compensation, then it would also mean 
that the plaintiffs and the defendant 
would get half share in the property in 
the suit. 


9. The problem in complying with 
this direction is that there is a change 
in the property in the meantime. Under 
the terms of the Will, if Shrimati Sham 
Piari had the property in Mardan, North 
Western Frontier Province, it would cer- 
tainly go to the plaintiffs and the defen- 


“cant in equal shares, but as the property 


kas been transformed and suffered meta- - 
morphosis due to circumstances com- 
pletely outside the control of the parties, 
tae problem now to be solved is whether 
this direction can be complied with in 
the present case, 


10. I am of the view that the pro- 
perty cannot go to the plaintiffs, This 
may be an unfortunate result in the 
s2nse that they should have got a half 
snare, but it is the obvious result of a 
in the pro- 
perty. I would now like to set out the 
reasons which have prompted me to 
reach this result, 


1. If the Will was enforced in full, 
the right of Shrimati Sham Piari was 
restricted to enjoying -the property for 
her life time. She could not sell it at all. 
Now she has got compensation for that 
property. That compensation is in the 
form of money. It can by no stretch of 
imagination be treated as property situat- 
ed at Mardan, As far as I can see, Shri- 
mati Sham Piari need not have bought 
any property with this compensation. 
Sre might have sold the. property acquir- 
ead by the compensation. She could have 
bought other property and she certainly 
could utilise the income. There was no 
restriction in the Will regarding what 
she could do with the compensation. 
Once the property has ceased to exist in 
its original form, then the limitations on 
tke rights of enjoyment no longer apply. 
L=t me take an example, There-is a per- 
scn who is given a life estate in a parti- 
cular property. The person cannot sell 
tke property, but can utilise the income. 
The reversioner has the right to get that 
property after the death of the life 
estate holder or the tenant for life as 
cammonly called. Now suppose that pro- 
perty is burnt, destroyed by accidental 
fire or natural calamity. In such a case, 
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it may be that some insurance money 
comes to the life estate holder. That in- 
surance money cannot obviously be 
treated as being the same as the original 
` property. The insurance money can be 
utilised to purchase other forms of pro- 
perty, may be securities, may be shares 
of Joint Stock Companies, it may be 
invested or lent out. Other types of pro- 
perty can be bought. It would be diffi- 
cult to hold that in such a case the life 
estate holder who has got compensation 
has to be treated as still having a life 
estate even in the compensation, As I 
said no parallel can be found, but be- 
cause of the intricacy of the question, I 
have examined the point from some 
other aspects, 


12, It is the Iaw in England as stated 
in ‘Volume 10, Art. 355 cf MHalsbury’s 
Laws of England, Third Edition’ that 
compensation paid on compulsory aequi- 
sition of land in the hands of a person 
who is not entitled to sell shall be in- 
vested in a particular manner under the 
control of the Court. The object of this 
rule which is statutory in nature is to 


ensure that the life estate holder only — 


gets the income and does not get the 
corpus or capital which belongs to the 
residuary or remainderman. There is no 
such rule in Indian law. I fancy that in 
similar circumstances, there might be a 
contest between the life estate holder 
and the reminder holder so as to divide 
the compensation, This could not happen 
in the present case because the compen- 
sation has been paid under a special Act. 
‘Undoubtedly, the only person who could 
get the compensation was Shrimati Sham 
Piari. Having got the compensation in 
_'this manner, I have to ask myself why 
this compensation is to be treated as 
being of a limited type in her hands, 
The restrictions in the Will which I have 
reproduced above only state that Shri- 
mati Sham Piari cannot sell the property 
which has been left to her during her 
lifetime, She is a limited owner. But 
suppose she is made to sell it under a 
statutory power, for instance, if the pro- 
perty in Mardan had been acquired and 
compensation had been given to Shri- 
mati Sham Piari, then there would be no 
limitation on her regarding the utilisa- 
tion of the money. So I am of the view 
that even in the case of compensation 
received in India as a refugee under the 
rehabilitation schemes promulgated by 
the Government for the purpose of re- 
settling refugees, she gets the compen- 
sation without any restriction at all. 


‘A. J. R. 


There is no legal fiction available by 
which the compensation amount can be 
treated as being the same as the land, 
property or houses in Mardan, The result 
would be that Smt, Sham Piari could uti- 
lise the compensation amount in whatever 
way she liked. It would be too much to 
say that this compensation money has to 
be preserved forever in whatever form 
it goes and treated as if it is property in 
Mardan, 


13. There is in equity a doctrine 
known as ‘The Equitable Doctrines of 
conversion’, (See Snell’s Principles of 


Equity, 27th Edition, page 467). Under 
this doctrine, if property is transformed 
by a trustee into another form of pro- 
perty, it is deemed that the property re- 
tains its previous form. For instance, if 
a property was left in trust, say a house 
with a life estate to ‘A’ and then to ‘B’ 
and his descendants and trustees are to 
administer the same, If for any reason 
the trustee exercises the right to sell the 
property, then the property is to be 
treated as if it is a house and it is not to 
be treated as money. The money is then 
to be invested and the income is to be 
paid to the life estate holder and the 
corpus which means the funds is to go to 
‘B’, Thus, for all intents and purposes 
the money is to be treated as still being - 
a house whose income is to be enjoyed 
by the life estate holder and the corpus 
is to go to the remainderman, This for- 
mula only applies when there is a trust, 
Shrimati Sham Piari cannot be treated 
as being a trustee under the terms of the 
Will in question. She had no right to sell 
at all being a limited owner. If by acci- 
dent, the property is sold either through 
legislation or through other circum- 
stances, then there is no obligation on her 
to live anly on the income of that com- 
pensation and leave the corpus to the per< 
sons entitled to the residue of the estate, 
Therefore, this doctrine cannot be in- 
voked in the present case, 


14. Another doctrine that has been 
mooted on behalf of the defendant as 
being applicable to this case seems to be 
more appropriate, This is the doctrine of 
ademption. The way this doctrine ope- 
rates is described in ‘Halsbury’s Laws of 
England, Third Edn., Vol. 39, Art. 1412, 
at p. 934. I quote this paragraph :-— 


*1412. Methods of ademption. — A tes= 
tamentary gift may be adeemed or taken 
away from the donee in several ways: 
(1) by a subsequent disposition by the 
testator of the subject-matter of the gifts 
(2) by ..a change in the ownership or 
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nature of the property; and (3) by the 


presumption that the testator does not- 
intend to provide double portions for ris- 


children or other persons to whom he 
stands in loco parentis. If, however, in a 
will there are gifts of two properties: set- 
tled in trust, one by reference to the 
trusts of the other (for example where 
heirlooms are settled to follow the trusts 
of realty), the subsequent alteration f 
the trusts of one property by a deed 
executed by the testator in his lifetime 
will not affect earlier testamentary limi- 
tations relating to the other property, 
Apart from the presumption as to double 
portions, there can be no ademption JË 
a residuary gift,” 


It appears from this, that in several 
Ways a property which is intended to be 
gifted ceases to be subject to that gift. 
In the present case, the testator stated 
that particular property in Marden 
would be enjoyed by his wife Shrimati 
Sham Piari for her lifetime. If the ciz- 
cumstances had remained unchanged 
after the death of Shrimati Sham Piari 
this property would have come te the 
plaintifis and the defendant. Unfortu- 
nately, the property is still there ard 
capable of being enjoyed, neither the 
plaintiffs nor the defendant can go to 
Mardan to enjoy the same, So the dis- 
pute is regarding the compensaticn 
money. There is no direction in this WHI 
that any compensation received in res- 
pect of that property will go to the per- 
sons who would otherwise have got the 
property in Mardan. This means that tke 
gift has been adeemed because it cannet 
be given effect to, In a sense this is unfor- 
tunate because if this situation had at all 
been in the mind of the testator, he coukd 
have made a direction regarding the 
same. As it happened, the testator died 
in India after partition and he could have 
made a codicil to the Will or made a nev 
Will regarding the compensation. He 
could have altered the-old Will to cover 
the amount of compensation. But ke 
never made any new Will. The Court 
cannot alter the Will, it must be read 
strictly as it is. In the strictest sense the 
Will gave the plaintiffs the right to get 
a half share in the property which is 
now in Mardan. The Will is silent regarc- 
ing the compensation and it cannot be 
made operative qua the compensation, 


-15. I am, therefore, of the view thet 
the suit has to be decided against the 
plaintiffs. I accordingly dismiss the sui:. 
Keeping in view the fact that the plair- 
tiffs have based the suit on an establish- 


c Jijar Singh v. Mchinder Kaur. 


.[Pr. 1} Delhi 245 


ed right under a Will which.fails due to 
circumstances outside: -their - control, I 
would leave the parties to bear their 


own costs, 
Suit dismissed, 
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V., S. DESHPANDE, C. J. AND 
HARISH CHANDRA, J. 
__ Jijar Singh, Petitioner v, Smt, Mohin- 
der Kaur, Respondent. 
Civil Revn, No. 508 of 1977, Dy 10-7- 
1379.* 


Delhi Rent Control Act (59 of 1958), 
Section 25-B read with Sch. Ij — Ap- 
plication for eviction — Tenant seeking 
leave to contest the application — Af- 
davit to be sworn in by him in respect 
oz grounds and facts on which leave is 
seught — Contents of affidavit may be 
Itke verification under O. 6, R. 15, C.P.C. 
(Zivil P.C. (1908), O. 6, R. 15). 


Where the tenant making an applica- 
tion for leave to contest the app_ication 
for eviction swore an affidavit as required 
by Section 25-B read with Sch. 3 of the 
Act and .in that affidavit he affirmed the 
statements (para wise) made in the ac- 
cempanying application, seeking leave to 
contest the application for eviction, it 
was held that there was sufficien: com- 
p-iance with the provisions of Section 
25-B read with Sch, 3 by him, The 
affidavit was like a verification under 
O. 6 R. 15 of C. P. C. and therefore, it 
n2ed not again contain the facis and 
grounds on which leave for cortesting 
tke eviction is sought in the accompany- 
irg application. (Paras 12, 13). 


L. Bhatia, for Petitioner; Anoop Singh, 
fer Respondent. 


ORDER :— The question referred to 
the larger Bench is briefly whetker the 
affidavit required to be filed under Sec- 
tion 25-B read with the Third Ech. of 
the Delhi Rent Control Act, 1953 (the 
Azt), as amended, shall itself contain the 
grounds and the facts on the basis of 
which leave to contest the application 
fcr eviction is sought or whether the 
seid grounds and facts having bean re- 
cited in the accompanying application 
tke affidavit may only refer to the state- 


*(Against order of Smt, Manju Goel, 


Addi, Rent Controller, Delhi, D/- 
23~5~1977,) 
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ments made in the application and say 
that these statements are true to the 
knowledge of the deponent, The ques- 
tion arises in this way. 


2. The respondent landlady filed an 
application for the eviction of the ap- 
pellant tenant under the summary pro- 
cedure laid down in Chapter IIIA of the 
Act which includes Section 25-B. The 
tenant was served with the summons in 
the form prescribed by the Third Sch, 
He made an application for leave to 
contest the application for eviction and 
swore an affidavit in which the state- 
ments made in the accompanying ap- 
plication were affirmed to be true. The 
Addl. Controller referred to the follow- 
ing words in the affidavit: 


“(1) That the accompanying applica- 
tion under Section 25-B sub-section (4) 
of the Delhi Rent Control Act has been 
drafted on my instructions and same has 
been read over to me and all the facts 
stated in sub paras. (a) to (p) are true 
and correct, 


(2) That the facts disclosed in paras 
(a) to (p) of the accompanying applica- 
tion be read as part of this affidavit, 
these are not reproduced herein for 
reasons of brevity. 


(3) That the facts stated in paras re- 
ferred to above i.e. (a) to (p) of the ac- 
companying application are true and cor- 
rect”, 


3. The learned Addl. Controller ex- 
pressed the following opinion on this 
affidavit : 


“The petition under Section 25-B or 
any part thereof cannot be read as part 
of the affidavit filed by the respondent 
unless these parts of the petition are re- 
produced in the affidavit and the affidavit 
before the Oath Commissioner is attest- 
ed. The affidavit is solemn affirmation 
before the Oath Commissioner. The 
Oath Commissioner on the solemn 
affirmation being made before him cer- 
tifies that the deponent has solemnly 
affirmed before him that the contents 
of the affidavit which has been read 
over and explained to him are true to 
his knowledge. What is affirmed be- 
fore the Oath Commissioner and so certi- 
fied by him is the contents of the affi- 
davit. The contents of the petition are 
not read over and explained to the peti- 
tioner and therefore, has -not been 
affirmed to be true and correct before 
the Oath Commissioner. Therefore, 
merely saying that the facts disclosed in 
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para Nos, {a} fo (p) of the application be 
read as part of this affidavit is not suf- 
ficient to convert the petition’ under Sec- 
tion 25-B into an affidavit, The affidavit 
as disclosed above does not disclose any 
fact on which the leave to contest the 
petition for eviction can be granted, 
Under these circumstances, I am con- 
Strained to dismiss’ the petition under 
Section 25-B of the D. R. C. Act”. 


4, In considering this revision peti- 
tion against the above order, the mate- 
rial considerations are that the tenant 
is served with the summons in the form 
of Third Schedule which informs him 
what he has to do and if he complies 
with the direction given to him in the 
said summons, then he would be entitl- 
ed to seek the benefit of the leave to con- 
test the application for eviction on com- 
ei of S, 25-B, sub-sections (4) and 
5), 


5. The last para of the summons sery= 
ed on the tenant informs him as follows 


“Leave to appear and contest the ap- 
plication may be obtained on an appli- 
cation. to the Controller supported by 
an affidavit as is referred to in sub-sece 
tion (5) of S. 25-B”, 


The Third Schedule in which the form 
of the summons is set out is a part of 
the Act. It is also expressly referred to 
in sub-section (4) of Section 25-B. The 
two provisions have to be read together 
and an integrated meaning of the two 
has to be made out. It is true that sub- 
sections (4) and (5) of Section 25-B them- 
selves do not refer to any application to 
be made by the tenant for the grant of 
leave to defend. It is, however, settled 
law that a prayer has to be made to 
the court only by way of an application. 
It cannot be made merely by swearing 
an affidavit. An affidavit is merely a 
statement of facts. and cannot contain a 
prayer. On the other hand, an applica- 
tion can contain statements of facts and 
also the prayer for the relief to be 
granted to the applicant. We are of the 
view, therefore, that by reading Sec- 
tion 25-B with the Third Sch. the pro- 
cedure prescribed for compliance by tha 
fenant is as follows: Firstly, he has to 
make an application to seek the leave 
of the court to contest the application 
for eviction field against him by the 
landlord, and secondly, this application 
has to be supported by an affidavit as 
is referred to in sub-section (5) of Sec- 
tion 25-B. 
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6. Sub-section (5) of Section 25-B of 
the Act is as follows: 


“The Controller shall give to the 
tenant leave to contest the application if 
_the affidavit filed by the tenant discloses 
such facts as would disentitle the land- 
lord from obtaining an order -for tae 
recovery of possession of the premices 
on the ground specified in clause (e) of 
the proviso to sub-section (1) of Sec- 
tion 14, or under S. 14-A.” 


It would be also worthwhile to read 
sub-section (4) of Section 25-B in this 
connection, which is as follows: 


“The tenant on whom the summons is 
duly served (whether in the ordinary 
way or by registered post) in the form 
specified in the Third Schedule shall not 
contest the prayer for eviction from the 
premises unless he files an affidavit stat- 
ing the grounds on which he seeks lo 
contest the application for eviction and 
obtains leave from the Controller as 
hereinafter provided; and in default f 
his appearance in pursuance of the sum- 
mons or his obtaining such leave, 
the statement made by the landlord 
the ` application for eviction shall ke 
deemed to be admitted by the tenant 
and the applicant shall be entitled to en 
order for eviction on the ground afor2- 
said”, 


7. At the time the tenant is served 
with the summons he is required <0 
comply with the directions stated there- 
in. He cannot be blamed, therefore, if 
the steps which he takes are strictly =n 
accordance with the summons rather 
than in accordance with some interpre- 
tation put upon sub-sections (4) and (5) 
of Section 25-B without reading the 
directions in the summons in the form 
prescribed in the Third Schedule. The 
period during which the tenant has -o 
make an application is a short one. Ee 
does not'have too much time to thin*x. 
The tenant is under pressure because he 
is threatened with eviction from the pre- 
mises of the landlord. In these circum- 
stances, the law should require minimum 
compliance by the tenant with the re- 
quirements of the Third Schedule reed 
with Section 25-B rather than some 
standard of excellence over and above 
the minimum requirements of the law 


8 The minimum requirements are 
that the application for leave to contest 
must be supported by an affidavit ard 
that the affidavit has to be as is referred 
to in sub-section (5) of Section 25-B. Sub- 
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section (4) also may be read with sub- 
section (5). What are the requirements 
cf these three provisions read together ? 


9. On behalf of the appellant it was 
submitted that the requirements are ful- 
Filed if the affidavit sworn by the tenant 
refeys to the averments made in the ‘ 
application and affirms them to be true, 
On behalf of the respondent landlord it 
is argued that the affidavit itself must 
contain the averments which are sworn 
tə be true by the tenant, 


10. We think that the substance of. 
the law is as follows: The requirement 
tə state the truth may flow either from 
tne provisions of a law or because of an 
oath or affirmation which requires the 
s-atement to be true, Jt would be use- 
fal to refer to the relevant part of Sec- 
tion 191 I, P. C, in this connection, It 
reads as follows; 


"Whoever, being legally bound by an 
oath or, by an express provision of law 
te state the truth............makes any 
statement which is false”, 


The offence of giving false evidence is 
punishable under Section 193, I. P. C. 
C. VI R. 16, Civil P. C„ is an example 
oè an express provision of law to state 
the truth, It relates to the verification 
o= a pleading, It reads as follows: 


(1) Save as otherwise provided by 
any law for the time being in force, 
every pleading shall be verified at the 
foot by the party or by one of the par- 
ties pleading or by some other person 
proved to the satisfaction of the Court to 
be acquainted with the facts of the case. 


(2) The person verifying shall specify, 
by reference to the numbered para- 
graphs of the .pleading, what he veri- 
fizs of his own knowledge and. what he 
verifies upon information received and 
believed to be true. 

(3) The verification shall be signed by 
the person making it and shall state the 
date on which and the place at which 
it was signed”. 

It is to be noted that the verification 
consists of a statement at the foot of the 
p-eading by the party or some other per- 
scns proved to be acquainted with the 
fects of the case that the statements 
made by reference to be numbered para- 
graphs of the pleading are true to his 
own knowledge. It is to be noted that 
the verification clause depends on the 
statements made in the body of the 
pleading. The statements in the body of 
tke pleadings are not reproduced . again 
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in the verification clause, 

they are not read again by the deponent 

while i the verification though 

they are read before the verification was 
made, 


11. The obligation fo state the truth 
may also arise from the oath or affirma- 
tion made by the deponent, The forms 
of oaths and affirmations are given in 
the Schedule to the Oaths Act, 1969, 
Form No. 4 (Affidavits) in the Schedule 
to the Oaths Act requires the deponent 
to state that the contents of the affidavit 
are true, This is analogous to the verifi- 
cation of a pleading. Form No. 4 does 
not reproduce the contents themselves 
but only refers to them, 


12. The question is what are the con- 
tents of the affidavit. Literally, in the 
present case the contents do not include 
the contents of the application but by re- 
ference or incorporation they may be 
said to include them. It is crucial, there- 
fore, to decide whether the oath or 
affirmation in the affidavit can be said 
to be of a statement made in the ap- 
plication as well as the affidavit or only 
of the statement made in the affidavit. 
The answer to this question depends on 
what exactly is the language of the oath 
embodied in the affidavit. The affidavit 
which is reproduced in the order of the 


trial court brings out the following things | 


' prominently s 


(1) The facts disclosed in the number- 
ed paragraphs of the application are to 
be read as a part of the affidavit. They 
are thus incorporated in the affidavit, 
This method of incorporation is familiar 
even in legislative drafting. We have 
instances of statutes which refer to the 
definition or other provisions of a dif- 
ferent statute and incorporate them by 
such reference without inserting those 
provisions physically in the incorporat- 
ing statute, Judicial decisions have held 
that the method of incorporation has the 
effect of legally incorporating the pro- 
visions which are actually outside the 
statute but whenever a statute has to 
' be read those other provisions have to 
be read as forming a part of the incor- 
porating statute physically as it were 
and, therefore, in the eye of law. 


(2) The application in which the state- 


ments are made is accompanying the 


affidavit and the two are, therefore, to 
be read as forming one whole. 

(3) The facts disclosed in the num- 
bered paragraphs of the accompanying 
application have been read over to the 
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deponent and if is these facts which ar 
stated to be true by him, - 


The opinion of the learned Addl. Con- 
troller that the facts stated in the ap- 
plication have not been read over to 


the deponent before the Oath Commis- 


sioner and have not been affirmed by him 
appears to be based on the construction 
of the affidavit and not on the oral 
evidence as to what actually happened 
before the Oath Commissioner. The 
Construction by the Addl, Controller 
must be said to err on the side of over- 
strictness, It may be very desirable in 
practice to make the affidavit itself self- 
contained, but the question before us is 
whether this is absolutely necessary, 
The argument of the learned counsel for 
the respondent is that the construction of 
the affidavit made by the trial court is 
correct. Had the observation of the Addl, 
Controller been based on evidence as a 
finding of fact this, argument would have 
had substance, We are, however, unable 
to go to the length which the Addl, Con- 
troller has gone because we would 
thereby be imposing on the tenant a 
degree of obligation which is not the 
minimum compliance with the provi- 


sions of law, but which is merely a desir- 


able practice. In our view, a plain 
reading of the affidavit shows that the 
facts stated in the application were read 
over to the deponent and it is these facts 
which have been sworn to be true by 
him, If this were not the correct posi- 
tion even the verification under R. 15 of 
O. VI, C. P, C. would be liable to be at- 
tacked as an insufficient verification be- 
cause what is stated in the pleading is 
not reproduced in the verification 
clause, If the verification under R. 15 
of O, VI is a sufficient affirmation of the 
facts stated in the pleading we do not 
see how the verification or the oath 
taken by way of affidavit is not a suffi- 
cient affirmation of the facts stated in 
the application, 


13. The learned counsel for the res- 
pondent referred to sub-sections (4) and 
(5) of Section 25-B which talk of grounds 
and facts stated in the affidavit, Lite- 
rally such grounds and facts can be 
stated in the affidavit itself but’ in the 
eye of law the affidavit also can say that 
the grounds and facts which are in the 
accompanying application and read over 
to the deponent are affirmed by way of 


_affidavit. 


14. The contrary view taken by the 
Addi. Controller and defended by the 
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fearned counsel for the respondent would 
penalise the tenant for not reaching the 
desirable level of a self-contained affi- 
davit, Such a penalty can be impesed 
on him only if he fails to comply with 
the minimum requirement of law, but 
not merely because a self-contained affi- 
davit would have been desirable. We 
may observe that if the Controller is 
very particular that the desirable prac- 
fice is that the affidavit should be self- 
contained she may encourage suck a 
practice, We are afraid, however, chat 
the failure to reach this desirable practice 
will not result in non-compliance with 
the law and will not bar the tenant from 
seeking leave to contest the application, 


15. For the reasons stated above, we 
are unable to agree with the view ex- 
- pressed by the Additional Controler, 
We, therefore, allow the revision geti- 
tion, set aside the order of the Additienal 
Controller and remand the case back to 
the Additional Controller for trial ac~ 
cording to law. Costs of the revision 
petition shall be borne by the parties as 
incurred, 


16. Since the case has been delaved, 
the learned Additional Controller will 
expedite the disposal of the case. 

Petition allowed, 
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. Durga Chand Kaushish and another, 
Petitioners v. Union of India and 
others, Respondents, 


Civil Writs Nos. 173,- 579 to 585 and 
$06 to 610 of 1979, D/- 15-5-1979. 


Cinematograph Act (1952), S. 16 (a) 
— Delhi-Cinematograph Rules (1953), 
R.45 (xiii) and Sch. 2, Condition 3-A 
(as inserted in 1965) and Notificatiens, 
D/- 30-10-1975 and 15-11-1975 — Regu- 
lation of rates of admission to cinema 
auditorium — R. 45 (xiii), Condition 
8-A and Notifications are bad in law. 
(Constitution of India, Art. 19 (1) (z).) 


The regulation or control of the 
cinema admission tickets is not the 
purpose of the Act and cl, (a) of S. 16 
or S. 16 as such, does not confer eny 
power on the Central Government to 
frame rules providing for the regula- 
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tion of the rates. of admission to the 
cinema auditorium. (Para 14) 
Assuming S, 16 (a) could be constru- 
ed as conferring power on the Ceniral 
Government to frame. R, 45 (xiii) and 
condition 8-A, then the said rule suf- 
fers from the vice of excessive dele- 
gation in so far as it confers powers 
on the rule-making authority to frame 
rules beyond the purpose of the Act, 
A lacuna or absence of policy and pur- 
pose relatable to regulation or control 
in the principal Act cannot be remov- 
er or cured by the same being set out 
in the rules or regulations framed by 
an authority delegated by the Legis- 
lature to do so as a rule-making autho- 
rity has no plenary powers and in so 
doing it would have transgressed the 
limits of power granted to it, AIR 1951 
SC 332 and AIR 1957 Madh Pra 179, 
(FB) and AIR 1971 SC 517, Relied on, 
(Paras 24, 27) 

Quite apart from the vice of exces- 
sive delegation that the R. 45 (xiii) and 
condition 8-A suffer from because of 
the absence of the statement of policy 
on the subject or enunciation of a 
purpose relatable fo be sought to be 
achieved in the Act the Rule and the 
Condition are bad also because the 
same do not spell out a guideline for 
its operation and implementation, a 
eriterion for action under it, an index 
at which the reasonableness of an 
order issued under it can be tested, 
The rule and the condition, therefore, 
constitute an unreasonable restriction 
on the fundamental right guaranteed 
to the petitioners under Art, 19 (1) (g) 
of the Constitution, AIR 1967 SC 829, 
Relied on, — (Para 28) 


Even though the purpose of the re- 
duction in the rates of admission to 
cinema auditoriums sought to be 
achieved by the impugned notifications, 
D/- 30-10-1975 and 15-11-1975 may be 
laudable those notifications having been 
issued in pursuance of the provisions 
of R. 45 (xiii) of the 1953 Rules, 
are bad in law as the said Rule itself 
is bad in law, (Para 36) 


Cases Referred: Chronological Paras 
(1970) 2 SCC 467: AIR 1971 SC 517 27 


AIR 1967 SC 829 29 
ATR 1957 Madh Pra 179 (FB) 25 
AIR 1951 SC 332 29 


V. M. Tarkunde, Sr, Advocate .with 
Ramesh Chandra (in C. W.. No. 173 of 
4979) R. S. Narula, Sr. Advocate with 
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Anil Bhatnagar and U. K. Khaitan (in 
C. W. No, 579 of 1979), S. S. Ray, Sr. 
Advocate with Anil Bhatnagar and 
U. K. Khaitan (im C. W. No. 585 of 
1979) and Anil Bhatnagar and U. K, 
Khaitan (In C, W. Nos. 580 to 584 
and 606 to 610 of 1979), for Peti- 
tioners; R. M. Gupta, for Respondents, 


HARISH CHANDRA, Jiu These 13 
petitions are based on similar facts and 
involve identical questions of law. They 
were heard together and will be dis« 
posed of by this judgment, 


Z There are a number of conten~ 
tions made and reliefs prayed for in 
these petitions but the learned counsel 
for the petitioners have, before us, con- 
fined their challenge to the validity of 
Rule 45 (xiii) of the Delhi Cinemato- 
graph Rules 1953 (hereinafter referred 
to as “the Rules”, and condition &A 
in the conditions contained in proforma 
ofa licence given inthe said Rules and 
the Notifications No. F, 2/45/75-Fin(G) 
dated 30-10-1975 ənd 15-11-1975, con- 
taining orders issued by the Lt. Gover- 
nor of Delhi under Rule 45 (xiii), 


2-A. The Rules were framed in the 
purported exercise of the power con- 
ferred on the rule-making authority by 
Section 16 of the Cinematograph Act, 


1952 (hereinafter referred to as "the 
1952 Act”), 

3. The impugned Rule and the Con- 
dition confer power on the Lt, 


Governor of Delhi for the approval of 
the rates of admission to the audi- 
torium and the power so conferred is 
in substance in the nature of power of 
price control, The impugned Rule and 
Condition ‘are set out hereunder 


“Rule 45, Clause xiii: 

The rates of admission to the audi~ 
torium shall be fixed or revised only 
with the prior approval of the Lt 
Governor of Delhi,” 

“Condition No, 3-A: 


The Licensee shall not fix or revise 
the rates of admission to the audi- 

torium except with the prior approval 
cf the licensing authority.” 


4. By the first impugned notifica- 
tion, the Lt. Governor ordered that 
“the rates of admission in all the 
permanent cinemas shall stand reduced 
by 10% in respect of all the classes 
i 38 
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notification was in 
first and showed 


5. The second - 
continuation of the 
the revised rates of admission cor- 
responding to the existing rates of 
admission after effecting the reduction 
by 10 per cent, 


6. The first and foremost argument 
of the learned counsel for the peti- 
tioners is that regulation of the rates/ 
price of entry tickets to the audi- 
toriums/cinema halls is neither a pur- 
pose sought to be achieved by enact- 
ing the 1952 Act nor is there any indi- 
cation whatsoever in the said enactmen? 
that it can be resorted to for achiev- 
ing any of the purposes of the Act: 
From this premise, the learned counsel 


have submitted the following proposi- 
tions : l 
T, Section 16 of the Act does no? 


confer any power on the Central Gov- 
ernment either to makea rule like Rule 
45 (xiii) or to prescribe a condition like 
condition 8-A subject to which a 
license may be granted and making of 
the said rule or framing of the said 
condition is beyond the rule-making 
power conferred on the Central Gov- 
emment by the aforesaid provision and, 
therefore, ultra vires of the 1952 Act 
and liable to be struck down and gde- 
clared as non est; 


2. If Section 16 of the 1952 Act is 
construed to confer necessary power on 
the Central Government for framing 
such a rule or setting down such a 
condition in the license, to the extent 
Section 16 purports to do so, it is bad 
for excessive delegation; 


3, Even if Section 26 of the 1952 
Act confers power on the rule-making 
authority for framing such a rule ofr 
setting down such a condition in the 
license, the rule and the condition, as 
actually framed, do not contain 
any relevant guidelines and, being 
arbitrary, contravene the rights conferr- 
ed on the petitioners by Art. 19 (1) (g) 
of the Constitution of India, 


3. We may first examine the 1952 
‘Act, It is a short enactment of 18 Sec- 
tions divided in four parts, The firs? 
part is ‘Preliminary’ and Part IV deals 
with repeal, The relevant Parts are 
Parts If and III only. Part II consisting 
of Sections 3 to 9 provides for certi-- 
fication of films for public exhibition 
and deals with approval/censorship of 
films before the same are certified as. 
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suitable for unrestricted or restricted 
exhibition. It thus deals with a sukject 
wholly different from rates of admission 
or price control. Part ITI, consisting of 
Sections 10 to 17, deals with regulation 
of exhibitions by means of cinemato- 
graph. The opening section, Section 10, 


prohibits exhibition by means of 
cinematograph “ ......... elsewhere . {han 
in a place licensed...... or otherwise 


than in compliance with any conditions 
or restrictions imposed by such licerse”, 
Section 11 provides for the setting up 
of a Licensing Authority and Sectior 12 
lays down restrictions on powers of 
Licensing Authority and provides hat 
a licence shall not be granted unless the 
Authority is satisfied that— 

(a) the rules made under this Part 
have been substantially complied with, 
and 


(b) adequate precautions have been 
taken in the place, in respect of which 
the licence is to be given, to provide 
for the safety of persons attending ex- 
hibitions therein. 


8 Sub-section (2) of Section 12 pro- 
vides that S 


“Subject to the foregoing provisions of 
this section and to the control of the 
State Government. the licensing autho- 
rity may grant licences under this Fart 
to such persons as that authority thinks 
ñt and on such terms and 
and subject to such restrictions as it 
may determine,” 


9. Section 13 confers power on. Cens 
tral Government or local authority to 
suspend exhibition of films if such ex- 
hibition is likely to cause breach of -he 
peace, Section 14 lays down penalties 
for contravention of Part III. Section 15 
provides for the revoking of licence end 
Section 16 confers rule-making pover 
on the Central Government, The last 
section of this Part confers power of 
exemption. 


-10. From a perusal and careful scru- 
tiny of these provisions we do not find 
any provision which provides for pr.ce 
control either as a purpose or as a 
means to achieve a stated purpose, The 
only purpose of Part IIT of the Act is 
to ensure safety of persons attending 
exhibition of films as emphasised by. 
Section 12. Such safety may, of courze, 
include considerations of health and 
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sanitation, non-Overcrowding, ventilation 
and any other analogous consideration 
but cannot include the control of the 
rates of admission to the cinema audito- 
riums, ie, the control of the price of 
cinema tickets, 


11, We have examined the provisions 
of the 1952 Act to find out if the same 
disclose, “either apparently. or other- 
wise”, a policy guiding the exercise of 
power claimed to be derived from the 
enactment, With this in mind, we may 
re-examine the concluding words of 
sub-section (2) of Section 12 “,,,...0n. 
such terms and conditions and subject 
to such restrictions as it may deter- 
mine”, These words- may appear wide 
and unrestricted but it camnot be em- 
phasised enough that they have to be 
read in the context in which 
they appear and must be under- 
stood to mean only such condi- 
tions and restrictions as pertain to the 
purpose of Part III which is set out in 
sub-section (1} of Section 12, 


12. We have, therefore, no hesitation 
in coming to the conclusion that regu- 
lation of the rates of admission to 
cinema auditoriums is not a policy stat- 
ed in the 1952 Act, It is neither a pur- 
pose sought to be achieved by the said 
Act nor a means to achieving any other 
purpose stated in the Act, 


13. This leaves only Section 16 for 
a perusal and careful scrutiny. The 
power conferred is specific and cls,’ (a), 
(b) and (c) are not illustrative but ex- 
haustive of the subjects on which rules 
can be made, Clause (b) specifies the 
subject as regulation of cinematograph 
exhibition for securing the public safety 
and clause (c) specifies the subject as 
the time within which and the condi- 
tions under which an appeal under sub- 
section (3) of Section 12 may be pre- 
ferred, These subjects being patently 
different from what we are searching in 
these provisions, namely price control, 
do not need to detain us, This leaves 
clause (a) alone to be examined, Cl (a) 
reads as under: 


“(a) prescribing the terms, conditions 
and restrictions, if any, subject to which 
licences may be granted under this 
Part” 


14. Once again, like the concluding 
portion of sub-section (2) of Section. 12, 
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the words of clause (a) do nof specify 
the subject or the conditions and res- 
trictions to be contained in the licence 
in respect of which the rule-making 
authority has been conferred but as it 
is elementary that the rules to be 
followed must be for facilitating the 
achieving and carrying out of the pur- 
poses of the Act, such purposes sef 
down the limits of the framing of such 
rules so that a rule to be valid must 
pertain to such purposes. We have al- 
ready held that the regulation or con- 
trol of the cinema admission tickets is 
not the purpose of the Act and we have 
no hesitation in holding that clause (a) 
of Section-16. or Section 16 as such, 
does not confer any power on the Cen- 
tral Government to frame rules pro- 
viding for the regulation of the rates of 
admission to the cinema auditorium. 


15. There are several facts and cir- 


cumstances which we refer to now 
which, in our opinion, support this 
view. 


16. The history of legislation on the 
subject is referred to in the Statement 
of Objects and Reasons of the Cinema- 
tograph Act, 1918. The statement shows 
that before the 1918 Act there existed 
certain scattered provisions affecting 
cinematograph exhibitions and certain 
local enactments, With the rapid growth 
in the popularity of cinematograph and 
increasing number of such exhibitions 
in India. the then existing legal provi- 
sions were found to be inadequate for 
the protection of the public from inde- 
eent or otherwise objectionable repre- 
sentations, Further, the special danger 
from fire which attends cinematograph. 
exhibition, as has been illustrated by 
terrible catastrophes due to this cause 
in other countries, rendered it important 
to secure, in the interest of safety `of 
spectators, a proper regard to the struc- 
tural conditions of the premises utilised, 


17. This object led fo the enactment 
of the 1918 Act. Sections 3, 4, 5 and 6 
of the 1918 Act embodied the objects. 
Section 3 provided for the licensing of 
cinematograph exhibition; Section 4 
provided for naming the licensing 
Authority. Section 5 specified conditions 
on which a licence may be granted and 
Section 6 dealt with the certification of 
films. 


18. The 1918 Act was followed by 
the present Act, In the statement of 
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Objects and Reasons of this Act, it is 
recalled that the 1918 Act dealt with 
“two separate matters, namely (a) ex- 
amination and certification of films as 
suitable for public exhibition and (by re- 
gulation of cinemas including their 
licensing”, 


19. It is, thus, clear thaf the 1918 
Act did not contain even a whisper 
about the control of the rates of admis- 
sion to cinema auditoriums,. l 


20. In the said statement of Objects 
and Reasons of the 1952 Act, the pur- 
pose of this enactment is made clear in 
the following words: 


“The purpose of the present Bill is 
fo resolve the confusion by re-enacting 
the provisions of the Act of 1918, as 
amended in 1949, separating the provi- 
sions relating to the sanctioning of films 
for exhibition (a Union subject) from 
the provisions relating to licensing and 
regulation of cinemas (a State subject)”, 


21. This makes if clear that neither 
the 1918 Act nor the 1952 Act seek to 
achieve the purpose of controlling the 
rates of admission to cinema auditoriums 
or any purpose akin thereto. It may 
here be noted that not only there was 
no rule like Rule 45 (xiii) nor a 
condition like condition 8A following 
the 1918 Act, but that such a rule or 
condition did not exist and was noi 
framed for nearly 13 years following 
the 1952 Act. It was only by a notifica- 
tion dated 6th May 1965 that Rule 45 
was amended by introducing ` sub- 
rule (xiii) and by introducing condi- 
tion 8A in Schedule 2 to the said Rules, 
By doing so, the rule-making authority 
sought to introduce a wholly new 
dimension to the purposes of the legis- 
lation on the subject after nearly 47 
years by a mere executive fiat, 


22. It may be mentioned that there 
appear to be only three enactments pro- 
viding for price control in India. The 
first is the Essential Commodities Act, 
1955, Sections 3 (1) and 3 (2) (c) of 
which leave no manner of doubt about 
the purpose of the enactment and the 
provisions for controlling the price 
therein. The second enactment is the 
Industrial (Development and Regulation} 
Act, 1951, Sections 18G (1) and 18G (2) 
(a) of which provide in so many words 
for the controlling of prices of the 
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articles: covered by the ambit of che 
enactment,, The only other provis.on 


providing for price control in India is 
the emergency legislation, the Defence 
of India Act, 1971. Section 3 of the Act 
confers rule-making power and ex- 
pressly mentions the subject of main- 
taining supplies and services essential 
to the life of the community, Sub< 
rule (3) of Rule 125 of the Rules fram- 
ed under the Act clearly, provides for, 
an order fixing prices, 


23. If will thus, be seen that “he 
legislation touching upon price control 
in India has always been specific end 
eloquent and this reasonable even though 
important, restriction on the right to 
carry on business has never been sought 
to be achieved indirectly or by impliza- 
tion and without setting out a state- 
ment of the policy of the legislaure in 
this behalf, Im fact, numerous price 
“control orders made in India derive 
their authority from one or the other 
of the aforesaid enactments and their 
validity has always been adjudged 
having regard to the provisions of th2se 
principal enactments, 


24. This brings us to the second con- 
tentions of the learned counsel for -he 
petitioners that if Section 16 (a) of che 
Act could be construed as conferr-ng 
power on the Central Government to 
frame Rule 45 (xiii) and condition 3A, 
then the said rule suffers from the vice 
of excessive delegation in so far as it 
confers powers on the rule-makng 
authority to, frame rules beyond <he 
purpose of the Act, 


25. The subjec? of excessive delega- 
tion has been considered by “he 
Supreme Court as early as 1951 in zhe 
leading case of the Delhi Laws Act (AIR 
1951 SC 332) where the Court affirmed 
the validity of the Indian legislature, 
both at the centre as well as in the 
State, delegating to an outside instru- 
mentality the carrying into operation the 
purpose of an enactment but laid down 
condition for such validity, namely, 
that in making such delegation, che 
legislature itself must enact the polcy 
and the purpose of the enactment end 
should mot, in other words, abdicate or 
efface itself. The subject came up to be 
considered by a Full Bench of the 
Madhya Pradesh High Court in State 
v. Haidaralii AIR 1957 Madh Pra 179, 
‘The Court considered a spate of U, S. 
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decisions along with a number of 
Indian decisions, including the Delhi 
Laws Act case, and noted on page 182 . 
that the Supreme Court has held that. 


“where power is conferred upon a 
subordinate agency by the legislature, 
it should be conferred in such a way as 
not to amount to an abdication by the 
legislature itself and also that uncon- 
trolled and arbitrary and naked powers 
conferred upon an outside agency are 
unreasonable if they infringe the funda- 
mental rights, werrecese” 


26. Again, on page 188, para 32, the 
Court speaking through Hidayatullah, 
C. J. noted the law as laid down by 
the Supreme Court, in the following 
words: 


“From all this discussion it therefore 
appears that though the Supreme Court 
in India has not accepted the doctrine 
of separation of powers as applied in 
the American and the Australian“ Con- 
stitutions, the Supreme Court has also 
laid down that all the essential law- 
making must be done by the Legislature 
itself, What is meant by “essential law- 
making’ is defined by them as the policy 
and the intent and purpose of the law. 
Thereafter, according to the Supreme 
Court, delegation is perfectly valid so 
that the details of the law may be filled 
in- by the designated authority.” 


27. A lacuna or absence of policy 
and purpose relatable to regulation or 
control in the principal Act cannot be 
removed or cured by the same being 
set out in the rules or regulations 
framed by an authority delegated by 
the Legislature to do so as a rule-mak- 
ing authority has no plenary powers and 
in so doing it would have transgressed 
the limits of power granted to it, In 
Bimal Chandra Banerjee v. State of 
Madhya Pradesh, (1970) 2 SCC 467, the 
Supreme Court observed on page 472, 
in para 13, as follows:— 


“No tax can be imposed by any bye- 
law or rule or regulation unless the 
statute under which the ` subordinate 
legislation is made specially authorises 
the imposition even if it is assumed 
that the power to tax can be delegated 
to the executive. The basis of the statu- 
tory power conferred by the statute 
cannot be transgressed by the rule-mak- 
ing authority. A rule-making authority 
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has no plenary power. It has to act 
within the limits of the power granted 
to it.” 


28. Quite apart from the vice of ex- 
cessive delegation that the R. 45 (xiii) 
and condition 8A suffer from because 
of the absence of the statement of 
policy on the subject or enunciation of 
a purpose relatable to be sought 
to be achieved, in the Act the 
Rule and the Condition are bad also 
because the same do not spell out a 
guideline for its operation and imple- 
mentation, a criterion for action under 
it, an index at which the reasonableness 
of an order issued under it can be test- 
ed. The rule and the condition, there- 
fore. constitute an unreasonable restric- 
tion on the fundamental right guarante- 
ed to the petitioners. under Art, 19 (1) 
(gz) of the Constitution of India, - 


29. In Hari Chand Sarda v, Mizo 
District Council, ATR 1967 SC 829, the 
Supreme Court considered an order 
issued under the Lushai Hills District 
(Trading by non-Tribals) Regulation re- 
fusing to grant a further annual rene- 
wal of a licence to carry on trade of 
money lending on the ground that the 
number of licences had reached the 
maximum. In para 10 on page 83 the 
Court observed; 


“Even if a statute lays down a 
policy it is ‘inconceivable’ that its im- 
plementation may be left in such an 
arbitrary manner that the statute pro- 
viding for such implementation would 
amount to. unreasonable restriction. A 
provision which leaves an unbridled 
power to an authority cannot in any 
sense be characterised as reasonable,” 


The Court proceeded to hold that: 


“Section 3 of the Regulation which 
was under consideration being one such 
provision was liable to be struck down 
as violative of Article 19 (1) (g)” 


30. The learned counsel for the pefti- 
tioners have urged a fall back conten- 
tion that even if Section 16 of the Acf 
is construed to confer power on the 
rule-making authority to frame a rule 
in the nature of a rule to effect price 
control and even if Rule 45 (xiii) and 
condition 8A have been validly framed, 
an order made by the impugned noti- 
fication dt. 30-10-1975 could not have 
been made under the aforesaid rule and 
condition of licence. 
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31. The argument is that under the 
aforesaid provisions it is the licensea 
who has first to fix or revise the rates 
of admission to the auditorium and then 
propose the same to the Lt. Governor 
for approval and the Lt. Governor can 
only accord or refuse to accord ap- 
proval, Thus, during the currency of 
the licence which the petitioners were 
granted and held on the eve of the 
notification dated 30-10-1975 the rates 
had already been fixed and approved 
and as the licensees did not propose a 
revision of rates, the Lt. Governor 
could not suo motu revise them down- 
wards by the said notification, 


32. It does appear that all that 
Rule 45 (xiii) read with condition 8A 
does is to prohibit the licensee from 
fixing or revising the rates except with 
the prior approval of the Lt. Governor 
and if the licensee, who has once fixed 
the rates and obtained approval for 
the same, does not need or choose to 
revise them, the Rule and the Condi- 
tion is not attracted as the prohibition 
contained therein is mot flouted. The 
Lt. Governor cannot, however, on his 
own revise the already fixed rates and 
this is exactly what is sought to be 
done by the notification of 30-10-1975 
read with the notification of 15-11-1975, 
We therefore, find the argument sound 
and logical and accept the same, 


33. Learned counsel for the peti- 
tioners have laid great stress in show- 
ing that the prices of articles/commodi- 
ties/services relevant to the trade hav~ 
ing increased and rates of admission 
having remained static and frozen for 
at least 10 years, an order reducing the 
rates by 10% apart from being illegal 
and arbitrary is also wholly unjust, 


34. Whether a price control is jusé 
or not, depends upon the facts of each 
case, The only material placed on re- 
cord in these cases relates to the 
increase in prices of relevant articles, 
commodities and services. This material 
is not at all sufficient to come to a con- 
clusion about the justification or other- 
wise of the order by which the rates 
of admission were sought to be reduced 
by 10%. In any case in the view we 
have taken about the validity of the 
impugned rule, condition and notifica- 
tions and paucity of material on record, 
we do not consider it mecessary to 
decide this issue, 
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35. For the foregoing reasons, ‘Wwe 
hold that Rule. 45 (xiii) and Condition 
8A inserted in the 1853 Rules by 
amendment in 1965 are beyond the rule 
making power conferred by Section 16 
of the Cinematograph Act 1952 and zre 
otherwise bad in law and are quashed, 


$6. Even though the purpose of the 
reduction in the rates of admission to 
cinema auditoriums, sought to be achiev- 
ed by the impugned notifications, may 
be laudable, we are constrained to held 
that notifications dated 30-10-1975 and 
15-11-1975, having been issued in 
pursuance of the provisions of Rule 45 
(xiii) of the 1953 Rules, are bad in law 
as the said Rule itself has been found 
by us to be bad in law, The notifications 
are, therefore, quashed, 


37. The petitions are, therefore, al- 
lowed as above but in the circum- 
stances, with no order as to costs, 


Petitions allowed, 
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M/s, National Tar Products; Calcutta, 
Petitioner v. Himachal Pradesh Stare 
Electricity Board, Simla, Respondent, 


O. M. P. No. 126 of 1977, D/- 20-4-1979, 


Arbitration Act (1940), S. 28.— Civil 
FP. C. (1908) S. 9 — Contract Act (1872), 
S. 28 — Agreement for supply of mate- 
rial by A to B entered into at Simla — 
Contract to be subject to jurisdiction of 
Simla Courts — Disputes referred to 
Arbitrator — Simla courts alone can em- 
tertain application for extension of time 
for making of award by Arbitrator. 


Where two or more courts have juris- 
diction to try a suit or proceeding an 


agreement between the parties that dis- 


putes between them shall be tried in 
one of such courts is valid and does nat 
contravene Section 28 Contract Act as 
being contrary to publie policy, There- 
fore when the contract for supply of 
material by A to B was entered into af 
Simla and the contract was to be subject 
to the jurisdiction of Simla Courts an 
application for extension of time fcr 
making the award by the Arbitrator to 
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whom the disputes between the parties 
were referred can be entertained only by 
the Simla Courts. even though sometimes 
the arbitration proceedings were held at 
Delhi, AIR 1971 SC 740 Rel, on. 


; (Para 3) 
Cases Referred: Chronological Paras 
AIR 1971 SC 740 3 


R. S, Kela, for Petitioner; K. K, Man- 
chanda, for Respondent, 


ORDER :—- This is a petition under 
fection 28 of the Arbitration Act, 1940. 
The parties entered into an agreement 
cated 12th December, 1974 at Simla for 
the supply of material by the petitioner 
to the respondent, Disputes arose be- 
tween the parties, Shri L. R, Gupta, 
Advocate and Shri V, M. Bajaj, Superin- 
tending Engineer (Investigation) Circle 
Mo. 1, Himachal Pradesh State Electri- 
city Board, Simla were appointed as 
arbitrators, It is stated that some- 
times arbitration proceedings were held 
al Delhi and the arbitrators have not 
been able to give their award within the 
s-atutory period therefore the present 
petition for extension of time for the 


making of the award, 


2. The respondent in reply objects 
te the jurisdiction of this court to en- 
tertain the present petition. It is stated 
that the agreement in question was ex- 
€cuted at Simla, that no part of the 
cause of action arose at Delhi, and that 
the venue of arbitration proceeding was 
left to be decided to the arbitrators 


- Clause 2 (p) of Article I of the agree- 


ment dated 12th December, 1974 is as 
under 3 


“Jurisdiction :— The contract shall be 
governed by the laws of India for the 
time being in force and shall be subject 
tc: the jurisdiction of Simla courts irre- 
spective of the place of delivery, the 
place of performance or place of pay- 
ment under the contract,” 


On the pleading of the parties the fol- 
Icwing issues were framed on 30th 
August, 19783 


i. Whether the petitioner is entitled 
fa extension of time for making the 
award ? 


_ 2. Whether this court has furisdics 
tion ? 
3, Relief, 
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Issue No, 21 

3. Admittedly the agreement dated 
H2th December, 1974 between the parties 
was executed at Simla and, therefore, 
the Courts af Simla have jurisdiction 
with respect fo all disputes arising ouf 
of the said contract, The parties had 
also agreed that the contract shall be 
subject to the jurisdiction of the Simla 
Courts, It is well recognised principle 
that the parties cannot by agreemenf 
confer jurisdiction on court which is 
not possessed by it under the Code of 
Civil Procedure, But where two or 
more courts have, under the Code of 
Civil Procedure, jurisdiction fo try a 
suit or proceeding, an agreement be- 
tween the parties that the dispute be- 
tween them shall be tried in one of such 
courts is not contrary to public policy 
and that such an agreement does nof 
contravene Section 28 of the Contract 
Act as has been held in Hakam Singh v, 
M/s, Gammon (India) Ltd, AIR 1971 SG 


# 
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740. The parties in the present case 
have agreed that the Simla Courts shall] 
have jurisdiction in the matter. As th 

agreement in question was executed at 
Simla, the Simla Courts alone have 
jurisdiction fo entertain the proceedings 
arising out of this agreement, I, there- 
fore, hold that this court has no jurisdic: 
tion, 

Issue No, E . 

4, It is not necessary fo decide this 
issue in view of my finding on issue No, 2 
that this court has no jurisdiction, 

Issue No, 3. 


5 In view of my finding on issue 
No, 2 the present petition be returned 
to the petitioner for presentation to the 
proper court having jurisdiction in the 
matter. The petitioner however, shall 
pay Rs, 200/- as costs to the respondents, 


Order accordingly. 





= b ee 


END. 
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AIR 1979 GAUHATI 1 
B. N. SARMA, J. 


Nepal Chandra Saha, Appellant ~. 
Rebati Mohan Saha and others, Respor~ 
dents. 


Second Appeal No. 120 of 1973, D-- 
20-9-1978.* 


(A) Civil P. C. (5 of 1908), O. 22, R. 4 
(4) — Exemption from substituting legal 
` representative — Provisions apply 0 
appeals —- Powers can be exercised at 
any time before judgment. (1948) 52 Cal 
WN 599; (1955) 59 Cal WN 304 and AM 
1964 Orissa 39, Dissented from. 


The provisions of O. 22, R. 4 (4) aze 
applicable to appeal as well as to the sut 
and this power to exempt under the suf- 
rule can be exercised at any time before 
the judgment, even after the abatemes:t 
has taken place. AIR 1935 Mad 236 ard 
AIR 1969 Mad 309 Foll.; (1948) 52 Cal 
WN 599; (1955) 59 Cal WN 304 and AIR 
1964 Orissa 39 Dissented from. 

(Para 1°) 

It could not be contended that exemp- 
tion in such a case can be granted oniy 
on an application made by the plaintif. 
In some of the provisions of the C. P. €. 
it has been specifically provided that tke 
Court will make an order thereunder 
only on an application made in that be- 
half. Reference may be made in ths 
regard to the provisions of sub-rule (.) 
and sub-rule (3) of R. 4 of O. 22. in 
sub-rule (4) there is no such provisicn 


*(From decision of P. C. Barthakur, Ass. 
Dist. J. No. 1 Cachar at Silchar; D~ 
27-6-1973.) 

IV/IV/E343/78/MVI 

1979 Gauhati/I I G—22- t 


that the Court will make an order €x- 
empting the plaintiff from the necess-ty 
of substituting the legal representatives 
of the deceased defendant, on an applica- 
tion made in that behalf. The rule 
making authority advisedly omitted -to 
insert such a provision in sub-rule {4}. 
It is not permissible for the Court ta read 
something in a rule which is not there 
(Para 19) 

In the instant case none of the deceased 
defendants-respondents filed any written 
statement in the trial court. None of 
them appeared at any stage of the suit 
and accordingly the suit was heard and 
decreed ex parte against them. They 
did not file any appeal before the First 
Appellate Court against such decree. In 
these circumstances it is a fit case to 
exempt the appellant from the necessity 
of bringing on record the legal represen- 
tatives of the deceased respondents under 
the provisions of O. 22, R. 4 (4). 

(Para 21) 

Anno: AIR Comm. C. P, C. (th Edn.), 

O. 22, R. 4, N. 14-A. 


(B) Civil P. C. (1908), S. 9 and O. 20, 
R. 18 — Assam Land and Revenue Regu- 
lation, Ss. 154 and 196 — Suit for decla- 
ration and partition — Jurisdiction of 
Civil Court. 

Although under S. 154 (1) read with 
S. 96 of the Assam Land and Reverue 
Regulation, partition, whether perfect or 
Imperfect of revenue paying properties, 
must be made by the Revenue Authority, 
the jurisdiction of the Civil Court to de- 
termine the rights of the parties to fhe 
property in dispute as well as the shares 
to which they are entitled, has not been 
taken away by the said sections. Even 
if the Civil Court is not competent to 


2Gau.  {[Prs. 1-5] 


effect partition, the Court could declare 
the title of the plaintiff and the extent 
of his interest, if he has any, and then 
refer the matter to the Collector for 
effecting partition, in accordance with the 
provisions of 5. 54 and R. 18 of O. 20 
C. P. C. ATR 1928 Cal 130 and AIR 1924 
Cal 233 Rel. on. (Para ‘25) 

Anno: AIR Comm. C. P, €. (9th Edn.), 
5. 9, N. 51; O. 20, R. 18, N. 2. 


Cases Referred: Chronological Paras 
AIR 1969 Mad 309 13, 17, 19 
AIR 1964 Orissa 39 10, 12, 15 


(1955) 59 Cal WN 304 “10, 
(1648) 52 Cal WN 599 10, 11 
AIR 1935 Mad 236 13, 16, 17 


AIR 1928 Cal 130 
AIR 1924 Cal 233: ILR 50 Cal 948 © 25 
J. P. Bhattacharjee and C. R. De, .for 
Appellant; PF. Choudhury and B. K. 
Acharyya, for Respondents. 
_ JUDGMENT :— This is an appeal by 
the plaintiff whose suit was dismissed by 
the First Appellate Court, reversing the 
decree of the trial Court. The suit was 
one for declaration of the plaintiff's title 
to the land and houses mentioned in 
Schs. 1 and 2 to the plaint and for khas 
possession over the same on partition. 


2. The plaintiff's case in brief was 
that defendants 2 to 4 who are sons of 
one late Sajid Ali are the joint owners 
of the land described in Sch. I and. the 
house described in para 1 of Sch. 2 to 
the plaint, the same falling to their share 
in an amicable partition amongst them 
and other co-sharers. The house describ- 
ed in para 2 of Sch. 2 was -constructed 
by defendant No 2 alene and it was his 
exclusive preperty. One Dipchand Bhura 
got a money decree in Money Suit. No. (22 
of 1952 in the Court of the Munsiff, 
Karimganj against defendant No. 2. In 
Money Execution Case No. 95 of 1953 
arising out of that decree, the share of 
defendant No. 2 in the suit ‘property was 
sold in auction and tt was purchased by 
the plaintiff. This is bow the ‘plaintifi 
became the owner of the suit property, 
mentioned in Schs. 1 and 2 to the plaint, 
Defendants 2 to 4 sold another property 
to one Basanta Kumar Nag Choudhury 
but they remained m possession of the 
property as tenants under the purchaser. 
Thereafter, Basanta Kumar Nag Chou- 
dhury got a rent decree against defen- 


dants 2 to 4 for arrear of rent in ‘respect . 


of that property.. In execution of that 
decree he purchased the two-thirds share 
of defendants 3 and 4 in the Yand of 
Sch. 1 and in the ‘house .of para 2 of 


Nepal Chandra v. Rebati. Mohan ‘(Sarma J.) > 


A. LR. 


Sch. 2. After his purchase, Basanta 
Kumar Nag Choudhury sold that pro- 
perty to defendant No. 1 Rebati Mohan 
Saha. The plaintiff and defendant No. 1 
alone, thus, have become owners of the 
suit property. 

3. The defendant No. 6 ‘has been in 
occupation of the suit holding ‘in otlu- 
sion with defendants 2 to 5 without any 
semblance of right. Defendant No. 5 
was once set up by defendants 2 to 4 to 
file a false criminal case against the 
plaintiff in respect of the suit property 
but that case was dismissed. The plain- 
tiff came to know afterwards from the 
written statement filed by defendant 
No. 6 that the latter, through one Na- 
gendra Acharyya, predecessor of defen- 
dants 13 to 19 obtained an ex parte decree 
in Money Suit No. 123 of 1956 against 
the heirs of aforementioned ‘Sajid Ali 
and in execution of that decree the de- 
fendant No. 6 purchased a share in the 
suit property in Money Execution ‘Case 
No. 22 of 1957 in the Court of the Mun- 
siff, Karimgan. According to. the plain- 
tiff, defendant No. 6, in collusion with 
Nagendra Acharyya obtained that -decnee 
by practising fraud on the Court. He 
accordingly, amended the plaint and add- 
ed a prayer to set aside the decree in 
Money Suit No. 123 of 1956 and the pro- 
ceedings in Money Execution Case No. 22 
of 1957, as fraudulent and collusive. In 
these circumstances the plaintiff filed the. 
suit for declaration of his title to one- 
third share ‘in the’ suit land described in 
Sch. I as well as in the ‘house described 
in para 1 of Sch. 2 and to ‘the. entire 
house described in -para 2 of Sch. 2 off 
fhe plaint and also for khas possession 
over the same, on partition. 


4. The defendant No. 1 filed a written 
Statement supporting the :case of ‘the - 
Plaintiff. The suit was contested by. de- 
fendants 6 and 12 who filed two separate 
written statements. ‘The other defen- 
dants did not enter appearance at all. 

5. Defendant No. 6 resisted the suit-on 
various grounds ‘both on law and facts. 
On facts, he denied that ‘there was. .a 
partition amongst defendants 2 to 4 and 
their other co-sharers. According ‘to him, 
Sajid Ali, who was the original owner of 
the ‘property, died leaving three sons 
(defendants 2 to 4), 4 daughters (defen- 
dants 7 to 10) and his widow Sabura Bibi 
(defendant 11). ft was averned by him 
that dhe decree in Money Suit No... 22- 

of 1952 obtained. by Dipchand -Bhura 
against - defendant No. -2 was. fraudulent - 
and collusive- and so also ‘the purchase 


1972 


of the plaintiff: im execution of the decre= 
in; that suit: He claims to be a: tena 
ïn respect of the suit property under th= 
heirs. of Sajid: Ali and also claims: to hav> 
purchased the one-eighth: share - in. the 
property; belonging to the defendara 
No. 11. One: ofthe degal objections, take 
by this defendant was that the suit EB 
not maintainable: in the present form. 

6. Defendant No: 12 also in his writ- 
temr statement claimed that he had pur 
chased’ the two annas share of defendart 
Wo: It in the suit property in Money 
Fxecutiom Case No. 4 of 1960 and this 
he has become a co-sharer -in the sut 
property in respect of one-eighth share. 

T. Upon. the pleadings as many as: E 
(teny issues were framed ‘including ors 
as to whether the sutt is maintainable 2) 
fhe present form, which was isst= 
No. f. On a consideration of the evic- 
ence adduced by the parties, both oral 
and documentary, the Munsiff; who tried 
the suit answered all the issues in favour 
of the plaintiff and accordingly he pass 
ed a preliminary decree in the suit gran 
ing all the reliefs prayed for, includirs 
partitiorr. l 

8. Being aggrieved by the decres, 
answering. defendant No. 6 filed an appe:1 


before the Assistant. District Judg, 
Cachar. In that appeal the learned 
Assistant District Judge reversed tk 


decree of the trial court and dismissed 
the plaintiffs suit holding that the Civ] 
Court: has no jurisdiction to try the sut 
in view of the provisions of S. 154 Č) 
(e) read with. S.'96 of the Assam Land 
and Revenue Regulation (hereinafter 
called’ the Regulation), without going ir 
fo the merits of the appeal on other 
points. Hence the plaintiff has come w 
with the present Second Appeal. 

9g. In the Second Appeal the notices 
issued to respondent No. T Kadarunnessa 
Khatun and respondent No. 11 Sabura 
Khatun. daughter and widow, respective 
ly, of late Sajid Ali, were returned unm 
served with fhe peon’s report. that. thez 
are dead. Thereafter, af the instance @ 
the learned counsel for the appellan-, 
their names were struck. off from. tha 
memo of appeal without bringing on re- 
cord the names of their legal represen- 
tatives. Iti may be mentioned here thac 
both these deceased respondents wers 
impleaded as pro forma defendants in the 
suit. and they not. having. entered appear- 
ance in the suit, the suif was heard anc 
decreed ex parte against. them. In the 
First Appeal also, none of them. appedred 


Nepal Chandra v: Rebati. Mohan (Sarma Jy) 


{Prs. 5-11} Gan. 3 


10. Now, in view of. the fact: that the 
legal representatives of the above-men~ 
tioned two deceased respondents 7 and 1i 
were not brought on record by the appel- 
lant, Mr. P. Choudhury, learned counsel 
for the answering respondent No. 6 has 
taken a. preliminary objection that the 
appeal has abated as a whole, as the 
right ta sue does not survive against the 
surviving defendant. alone, the suit being 
one for partition. It is submitted that 
according to the respondent No. 6 they 
are co-sharers in the suit property. He 
further submits. that even on. the showing 
of the plaintiff himself in the plaint there 
was only an. amicable partition. amongst 
the co-sharers. Such an amicable parti- 
tion is, no partition in. the eye of law and 
cannot take away the interest of the 
other co-sharers for all the time; it holds 
good. only till formal partition is effeeted 


by the Revenue Authority or by some re- 


gistered. instrument. It was also. submit- 
ted by Mr. Choudhury that though the 
Court has got the power to exempt the 
plaintiff from the necessity of substituting 
the legal representatives. of any such de- 
fendant, who. has. failed to file any writ- 
ten stafement. or has failed to appear and 
contest, the suit. at the hearing, as in the 
present. case, such exemption can be 
granted only in the suit and not. in the 
appeal as the provisions of sub-rule (4) 
of R. 4 of O. 22, Civil P. C. which pro- 
vide for such exemption are applicable 
only to suits and not to appeals. In any 
case, he submitted, the power of exemp- 
tion. can be exercised before the abate- 
ment takes place and not after the suit or 
appeal has abated. In support of this 
contention Mr. Choudhury relied on the 
decisions in Sankari.Prosad Singhdeo v. 
Kanailal Roy, (1948) 52 Cal WN 599, Nani- 
gopal v. Panchanan, (1955) 59 Cal WN 
and Laxmi Charan v. Satyabadi, AIR 1964 
Orissa 39. 

It, In (1948) 52 Cal WN 599 and 
(1955) 59 Cal WN 304 it. was held that 
where no application has. been made for 
substitution under O. 22, R. 4 (1) of the 
Civil P. C. and no order for exemption. 
has been. made under. the provisions of 
sub-rule (4) of R. 4 of O. 22 of the Civil: 
P: C. the suit shall abate and that the 
Court's. power of exemption under R, 4 (4) 
of O. 22 can be exercised only before an 
abatement has taken place and cannot be 
exercised after an abatement has taken ~ 
place. In. deciding the above cases, the 
learned. Judges. were of the view that the 
words ‘whenever it sees fit’ cannot : be 
interpreted to mean ‘at any time before 
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the suit has been disposed of.’ Accord- 
ing to the learned Judges the sequence of 
events as contemplated in ©. 22, R. 4 leads 
to the inescapable position that where no 
application has been made for substitu- 
tion under sub-rule (1) and no order for 
exemption has been made under the pro- 
visions of sub-rule (4) within the time 
limited the suit shall abate. On such 
abatement there is nothing before the 
court so far as the deceased defendant is 
concerned in which any order whether 
for exemption under sub-r, (4) or another 
order can possibly be passed. 

12. In AIR 1964 Orissa 39, referring to 
the words ‘whenever the Court sees fit 
it is said that in the context it must mean 
that when the Court sees fit within 90 
days from the date of death and before 
abatement takes place. It is said that 
within the period of 90 days two courses 


are open to the appellant ... ... sss se sae- 


either to file an application for substitu- 
tion or to file an application praying for 
invoking the Court’s power of exempting 
them from the necessity of substituting 
the legal representatives of the deceased. 
The Orissa High Court followed the judg- 
ment of the Division Bench of the Cal- 
cutta High Court in (1955) 59 Cal WN 304. 

13. In AIR 1935 Mad 236 (Lakshmanan 
Chettiar v. Chidambaram Chettiar) and in 
AIR 1969 Mad 309 (Velappan Pillai v. 
Parappan) the views expressed in the 
above cases were dissented from. In AIR 
1969 Mad 309, all those decisions were 
considered and dissenting from the view 
expressed therein, it was held that (at 
pages 314-15)-— 

“The provisions of O. 22, R. 4 (4) could 
be availed of at any time before judgment. 
Sub-rules (3) and (4) of R. 4 must be read 
together. Sub-rule (3) will not operate 
in cases where an order under sub- 
rule (4) is made. Statutorily the auto- 
matic operation of sub-rule (3) is taken 
away when exemption is granted under 
sub-rule (4). This is because sub-rule (3) 
itself provides sub-rule (4) as its excep- 
tion and full effect has to be given to the 
exception.” 

14. Assigning reasons for taking such 
a view the Court observed as follows (at 
p. 313) :— 

“In my view this is to limit the force of 
the expressions ‘except as hereinafter 

provided’ in sub-rule (3) and the words 
~ “whenever it sees fit? in sub-rule (4). The 
expression ‘whenever’ properly means 
only ‘yet whatever occasion’. But ex- 
actly interpreted ‘when’ refers to a point 
of time and ‘where’ to a place or state of 
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things. A reference to .any standard 
grammar of English words or English 
Dictionary would show, that ‘whenever’ 
is an intensified form of ‘when’, ordinarily 
meaning ‘no matter when’, ‘at any time 
when’. In Stroud’s Judicial Dictionary 
the meaning of the word ‘whenever’ is 
brought out thus: 

“Where a clause in a lease provides for 
Forfeiture, ‘if and whenever’ rent is in 
arrear, that means as often as the rent 
Shall remain in arrear, at any moment 
of time, and the forfeiture is not waived 
by a distress which does not yield suffi- 
cient to satisfy the rent due ... ... ... .. 

“But ‘whenever it appears’ to the 
county council that a house or room for 
dancing, music, or such like, ‘is so defec- 
tive in its structure’ as to be in danger 
from fire (S. 11, Metropolic Management 
Act, 1878-41 and 42 Vict C 32) does not 
mean ‘so often as’, but means that at 
‘whatever time it so appears’. ” 

"As said in Craies on Statute Law in 
approaching the question of interpreting 
words used in statutes it is necessary to 
keep in mind the presumption that words 
in a statute are strictly and correctly 
used. Unless we are compelled by the 
context we should take it that language 
used, has been used exactly. It may be 
said that the existence of a given set of 
circumstances requiring the exercise of 
judicial discretion is also is in time. But 
why limit the scope of the words? If it 
was not intended to permit exemption at 
any time, these words ‘whenever it sees 
fit? in sub-cl. (4) could well have been 
omitted, the discretion being left with 
the court to exempt the plaintiff with the 
necessity of substitution according te the | 
circumstances. The words ‘may exempt’ 
themselves import the need for exercise 
of judicial discretion. The amendment 
of O. XXII by the addition of words to 
sub-rule (3) and the insertion of the new 
sub-rule (4) was pursuant to the recom- 
mendation of the Civil Justices Commit- 
tee, The Civil Justices Committee had 
recommended that after the trial had 
commenced it should be open to the Court 
to absolve the plaintiff from the neces- 
sity to substitute the representative of the 
defendant who did not in his lifetime file 


.a written statement, or who having. done 


so did not appear to contest at the hear- 
ing. It was considered as device to avoid 
useless substitution of representatives on 
the death of a party. The Committee had 
also suggested that on appeal it should 
be made possible in a proper case to ob- 
tain an order dispensing with the need to 
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substitute the heirs of respondents w10 
took no part at the trial, as some of me 
unnecessary expenses and trouble might 
more safely be eliminated. These ere 
rules of procedure suggested by expeci~ 
ence and expediency and if the inter- 
pretation contended for the respondents 
is accepted the object may not be achieved. 


“It is suggested for the respondents 
that if the time limit for an application to 
bring on record the representatives of an 
ex parte respondent had expired the cp- 
pellant if the circumstances warrant ds~< 
pensing with service of the innumeralle 
representatives of the deceased, mnst 
first have the abatement of the app<al 
set aside under O., XXII, R. 9. But to 
have the abatement set aside notice will 
have to go to the legal representatives and 
it is meaningless that after notice kad 
gone to them and they had appeared the 
appellant should seek exemption frem 
substitution of the legal representatives. 
The provision is in respect of an ex pate 
defendant or respondent, who has taken 
no interest in the litigation and pari- 
cularly when under the rules, in an zp- 
pellate court notice even need not be sent 
to him, his death may not come to: the 
knowledge of the appellant in time. ‘In 
such cases the sub-rule will be a dead 
letter if the respondent’s contention is 
accepted.” 


: 15, In AIR 1964 Orissa 39, it was hed, 
inter alia, that the provisions of O. 22, 
R. 4 (4), Civil P. C.-are not applicable to 
appeals with the following observation :—— 


“Though under O. 22, R. 11, a suit 
means an appeal so far as may be, the 
words, ‘suit’? used in sub-rule (4) mrst 
necessarily mean in the context only szit 
and not appeal.” 


16. It is seen that no reason was ss~ 
signed in the judgment for taking suck a 
view. In taking a contrary view in AR 
1935 Mad 236, the learned Judge observ- 
ed :— 


“R. 11 of ©. 22 provides for the appi- 
cation of the order to appeals, so far as 
may be. Unless therefore there is some- 
thing in the terms of R. 4 (4) which pre~- 
cludes its application to appeals, there 
can be no doubt that, equally with a 
‘number of other provisions of the Code 
which are in language adapted to suics, 
the intention is to apply a similar rule to 
both forms of proceeding. It is worch 
notice that a provision of somewhat 
analogous character, embodied in tae 
proviso to R. 14, O. 41, and enabling tae 
appellate Court to dispense with the ser- 
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vice of notice on respondents against 
whom the suit has proceeded ex parte, 
was introduced into the Code at the same 
time as R. 4 (4), O. 22.” 

17. I am in respectful agreement with 
the view taken by the Madras High Court 
in AIR 1935 Mad 236 and AIR 1969 Mad 
€09, that the provisions of sub-rule (4) of 
R. 4 of O. 22 are applicable to appeal as 
well as to suit and that the power to ex- 
empt under the said sub-rule can be exer- 
cised at any time before the judgment, 
even after abatement has taken place. 

18. It was then contended by Mr. 
Choudhury that even if the Court has 
power to grant such exemption as con- 
templated in sub-rule (4) of R. 4 of O. 22, 
in an appeal and after abatement, such 
power can be exercised only when an ap- 
plication in that behalf has been made 
by the plaintiff or the appellant, as the 
case may be, and not otherwise. As no 
application has been made in the present 
case in that behalf, Mr. Choudhury sub- 
mits, there is no scope to grant any such 
exemption. 

19. This contention is also without any 
force, in my opinion. In some of the 
provisions of the Civil P, C., it has been 
specifically provided that the Court will 
make an order thereunder only on an ap- 
plication made in that behalf. Reference 
may be made in this regard to the provi- 
sions of sub-rule (1) and sub-rule (3) of 
R. 4 of the same order. In sub-rule (4) 
there is no such provision that the Court 
will make an order exempting the plain- 
tiff from the necessity of substituting the 
ləgal representatives of the deceased de- 
fendant, on an application made in that 
kehalf, The rule-making authority ad- 
visedly omitted to insert such a provision 
in sub-rule (4). It is not permissible for 
the Court to read something in a rule 
which is not: there. I am fortified in 
taking this view by the decision of the 
Madras High Court in AIR 1969 Mad 309 
(supra). In that case there was no ap- 
Flication from the appellant for such ex- 
emption. Nonetheless, on a memo filed 
ky the appellant in the Court, the Court 
recorded an order noting that none need 
be impleaded as the legal representatives 
of the deceased defendant. In the appeal 
kefore the High Court it was contended 
on behalf of the appellant that the said 
order on the memo should be treated as 
an order under O. 22, R. 4 (4). The Court 
accepted this -contention observing as 
below :— 

“It is said that the absence of a formal 
petition: supported by an affidavit has 
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mot stood in the way of the court ‘passing 
erders, ‘True, courts are not debarred 
‘from passing orders in such matters with- 
out formal petition.” 

20. Be that as it may, the learned 
counsel for the appellant has now orally 
prayed, on behalf of the appellant that 
an order may be made exempting ‘the ap- 
pellant from the necessity of bringing on 
records the legal representatives of de- 
ceased respondents 7 and 11. . 


21. In the instant case none of the de- 
ceased respondents filed any written state- 
ment in the trial court. None of them 
appeared at any stage of the suit and ac- 
- leordingly the suit was. heard and decreed 
ex parte against them, They did not file 
any appeal ‘before the First Appellate 
Court against such decree. In these cir- 
cumstances I consider it to be a fit case 
exempt. the appellant from the neces- 
sity of bringing on record the legal re- 
presentatives of the said deceased respon- 
Gents under ‘the provisions of sub-rule (4) 
of R. 4 of 0. 22, Civil P. C, This order 
will statutorily take away. the effect of 
R. 3, that is in regard to abatement. 

22. Having thus disposed of the pre~ 
‘iminary. objection taken on behalf of 
the respondent, jet me now come to 
the merit of the appeal. As already 
‘pointed out, the learned Assistant Dis- 
trict Judge allowed the appeal and dis- 
‘missed the suit of the appellant only on 
fhe ground. that the suit is barred under 
the provisions of S. 154 (1) (e) of the 
Assam Land and Revenue Regulation 
saying that the suit was a pure and simple 
partition suit. 

23. Mr. J. P. Bhattacharjee, learned 
counsel appearing for the appellant has 
challenged this finding as erroneous both 
in law and facts. 

24. The suit is not for partition alone. 
As already pointed out, the plaintiff has 
prayed for declaration -of his title to one- 
third share in the land in Sch. I and also 
in the house mentioned in para. 1° of 
Sch. 2 and to the entire house in para. 2 
of Sch. 2. In addition to such declaration, 
he has prayed for khas possession in such 
share, .on partition. aie EE 


25. As has been held by the Calcutta 
‘High ‘Court in Rukeya Banu v. Nazira 
‘Banu, AIR 1928 Cal 130, although under 
'S. 154 (1) read with S. :96 of the Assam 
Land and Revenue Regulation, partition, 
whether perfect or imperfect of revenue 
paying properties, must be made by the 
Revenue Authority, the jurisdiction of the 
Civil ‘Court to determine the tights of tha 
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parties to the property in dispute- as well 
as the shares to which they-are entitled, 
has not been taken away by the said sec- 
tions.’ Again it has been held by the same 
Court in Rajendra Choudhury v. Satish 
Choudhury, (1923) ILR 50 -Cal 948 : (AIR 
1924 Cal 233) that the Civil Court has 
juristiction to partition any specific land 
included in the revenue paying estate pro- 
vided that a partition of the entire estate 
is not involved. In the instant case it is 
not clear either from the plaint or from 
the written statement as to whether the 
property sought to be partitioned repre- 
sents the entire estate or only a part of 
an estate. Even if it is for partition. of an 
entire estate the Court cannot throw away 
the entire suit for that reason. It is pro- 
vided in R. 18 of GO. 20 of the Civil P.G 
that where the Court passes a decree for 
partition of property or for a separate 
Possession of a share therein, then if and 
in so far as the decree relates to an 
estate which is assessed to the payment 
of revenue to the Government, the de- 
cree shall declare the rights of the seye- 


_ Tal parties interested in the property buf 


shall direct such. partition or separation 
to be made by the Collector or any 
gazetted subordinate of the Collector de= 
puted by him in this behalf in accordance 
with such declaration and with. the pro- 
visions of S. 54 of the C. P.-C. The 
learned lower appellate Court did not 
consider the case from these aspects at 
all, He was not justified in dismissing 
the suit on the wrong assumption that it 
was a pure and simple. partition suit. 
Even if the Civil Court is not competent 
to effect partition, the Court could de- 
clare the title of the plaintiff and the ex- 
tent of his interest, if he has .any, . and 
then refer the matter to the Collector for 
effecting partition, in accordance with the 
‘provisions of S. 54 and R. 18 of O. 20, 
C P.C l a 

26. Mr. Choudhury, the learned coun- 
sel for the respondents urged some other 
points before me which need not be de- 
cided in this appeal, in my opinion. If 
so advised, such contention may be 
raised before the Court below, 

27. In the result, the decree appealed 
against is set aside and the First Appeal 
is remanded to the Court below for fresh 
disposal by deciding the other issues in 
the suit and in the light of the observa- 
tions made hereinabove. The learned 
Assistant District Judge is directed to dis- 
pose of the appeal, expeditiously, within 
a period of not more than 4 months from 
the date of receipt of the records, >< 
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28. The appeal is allowed. The cet 
will abide the result in the First Appe—k 
Appeal allowed, 
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Kali Charan Raj Bongshi, Appellant v. 
Roheswaripriya Raj Bongshi, Respondert. 


Second Appeal No. 40 of 1974, D/- 19-2- 
1978.* 

Civil P. C. (5 of 1908), ©. 41, R. 33 — 
Scope and ambit of — Powers ‘under the 
rule can be exercised only if Court fils 
that appeal on its merits must succeed. 


The powers given to the court of appeal 
under the rule can be exercised only if 
the court finds that the appeal on ‘ts 
merits must succeed, It is only then trat 
an appropriate occasion may arise for the 
exercise of the extraordinary powers con 
ferred on the appellate court by this rue 
The court may then consider and decHe 
having regard to all the material circum- 
stances whether and, if so, in wiat 
manner the powers should be exercised 
for doing complete justice between the 
parties according to law. AIR 1965 4C 
1874, AIR 1963 SC 1901, AIR 1973 All 2-9, 
Rel. on. l (Para 23} 

Plaintiff, on basis of his purchas 
filed suit for declaration of his title to 
plot A but the trial court decreed: suit in 
respect of Plot B on the finding that. that 
was the land he had purchased. Being 
aggrieved, the plaintiff filed first appeal: 
but the defendant-vendor did. not fle 
cross-appeal or cross-objection. The aœ- 
pellate court found that there was. 10 
merit in the appeal and dismissed the 
appeal and also set aside trial court’s Ge« 
cree. 


Held; Té was not necessary to set asile 
the decree of the trial court for givihg 
relief to the appellant or for adjustment 
of the’ rights of various parties, as the 
court found that there ‘was no substarme 
in the appeal and decided to. dismiss the 
same. In these circumstances, the fi-st 
appellate court had no jurisdiction to <et 
aside the decree of the trial court, in res- 
pect of plot B even if it found that tme 
decree was bad. ©., 41, R 33 does rot 
give i such power. (Para 5); 

Anno: AIR Comm., Civil P. C. (Sth 
Edn.), O. 41, R. 33, Notes 1, T-A. 


"(From decision of N. Hazarika, Asst 


Dist. J. No. 1, Gauhati, Dj/- 27-8-1979. | 
fe 
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Kali Charan v. Rohesvraripriya 
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Cases. Referred: Chronolegical! Paras 
AIR 1973. All 249 : 1973. Al LJ 36 13: 
AIR 1965 SC 1874 16: 
AIR. 1963 SC 1902 : 1964 AN LJ 109° T2: 

J. N. Sarma, for Appellant; K. Sarma. 
and €. K. Sarma Barua, fer Respondent. 

JUDGMENT :— This is an appeal by 
the plaintiff, whose suit was partially de- 
creed by the trial’ court but dismissed in 
entirety by the appellate court in the 
Eirst Appeal. 

The plaintiff's case was that he pur= 
cnased 2 kathas 10 lechas of land com- 
prised in dag No. 828 of K. P: Patta No. 54 
cf village Bhathuakhana, Mauza Tibu 
f-om defendant Roheswaripriya, who is 
his aunt, under a registered sale deed. 
dated 20-11-1967. As the defendant caused 
obstruction in his possession after the 
sale, the plaintiff filed the suit for de~ 
claration of his title to the land. and for 


_ recovery of khas possession. 


2. The defendant filed a written state- 
ment and. contested the suit alleging, 
inter alia, that. she did. not sell. any land. 
to the plaintiff under dag No. 828. She, 
however, admitted that on 20-11-1967 she 
sold 1 katha 10 lechas of: land to the 
Haintiff under: registered sale deed in dag 
No, 813. The fact. that she caused ob- 
scruetion: in. the possession of the plain< 
tf over the suit land was alse denied: 
The suit was also resisted on some- other 
technical grounds with which we are not 
eoncerned in. this Second Appeal. 

3. Upon the pleadings as many as 
5 issues were framed including one as to 
whether the plaintiff acquired: good title 
cver the suit land by right of purchase. 
Cated 20-11-1967, which. was issue No.. 3.. 

4. On a consideration of the evidence, 
adduced. by; the-parties,, the learned Mun- 
aff held that: the defendant had. actually: 
sold. 1 katha. 10 lechas of land in dag, 
Mo. 813 and. not. 2 kathas 10. lechas of land: 
In dag No. 828, as alleged by the plain- 
tiff, He further found that the plaintiff 
in collusion with a peon of the Sub-Re- 
gistrar’s Office tampered with the sale 
ceed as well as with the Register in the 
cffice of Sub-Registrar, altering dag 
Wo: ‘813’ into: dag: No: 828? and. the area 
ti katha 0 lechas" into:'2.kathas 10 lechas’.. 
However, in view of the admission made. 
by the defendant that. she had sold 
t katha 10 lechas- of land to the: plaintiff 
im dag No: 813 under a registered sale 
deed: on the same date; the Munsiff: de= 
creed the suit fcr this land, although. the 
plaintifé did: not seek. any relief. in| his 
plaint for any land in. that dag, - 
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5. Being aggrieved by the decree of 
the trial court, for not decreeing the suit 
in terms of the plaint, the plaintiff took 
an appeal before the Assistant District 
Judge. No appeal or cross objection was 
filed by the defendant against the decree 
passed by the trial court in respect of dag 
No. 813. In deciding the appeal the 
learned Assistant District Judge agreed 
with the finding of the trial court that 
the plaintiff committed forgery in respect 
of the sale deed and that he was not 
entitled to get any decree in respect of 
9 kathas 10 lechas of land comprised in 
dag No. 828. He further held that when 
the plaintiff did not seek any relief in his 
plaint in respect of dag No. 813, the 
Munsiff was not justified in decreeing the 
plaintiffs suit for 1 katha 10 lechas com- 
prised in that dag. In this view of the 
case, the learned Assistant District Judge 
dismissed the appeal and also set aside 


the decree passed by the trial court. 


Being aggrieved by this decree of the 
First Appellate Court, the plaintiff has 
come up with the present Second Appeal, 


6. Mr. J, N. Sarma, the learned coun- 
sel for the appellant submits before me 
that when the defendant did not take any 
appeal against the decree passed by the 
trial court in respect of 1 katha 10 lechas 
of land comprised in dag No. 813 and that 
decree became final for that reason, the 
learned lower appellate court committed 
an error in. law by setting aside that de- 
cree in the appeal filed by the plaintiff- 
appellant, 


7. Mr. K. Sarma, the learned counsel 
appearing on behalf of the Respondent, 
on the other hand, submits that in view 
of the provisions of R. 33 of O. 41 of the 
Civil P. C. which give wide power to the 
Court, the learned Assistant District 
Judge was competent to pass the decree 
which has been appealed against, for 
ends of justice. 


8. Rule 33 of Order 41 of the Civil 
P. C. reads as follows :— 


“The Appellate Court shall have power 
to pass any decree and make any order 
which qight to have been passed or made 
and to pass or make such further or other 
decree or order as the case may require, 
and this power may be exercised by the 
Court notwithstanding that the appeal is 
as to part only of the decree and may be 
exercised in favour of all or any of the 
respondents or parties, although such res- 
pondents or parties may not have filed 
any appeal or objection: 
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Provided that the Appellate Court shall 
not make any order under S. 35-A, in 
pursuance of any objection on which the 
Court from whose decree the appeal is 
preferred has omitted or refused to make 
such order.” 

There is an illustration under this rule as 
below : 

“A claims a sum of money as due to 
him from X or Y, and in a suit against 
both obtains a decree against X. X ap- 
peals and A and Y are respondents. The 
appellate Court decides in favour of X. 
It has power to pass a decree against Y.” 

9. There is no difficulty in respect of 
the powers of the Court in regard to 
cause which are covered by the illustra- 
tion. But with regard to the powers of 
the Court under this rule, where the case 
does not fall within the ambit of the 
iliustration,. there was at one time 
divergence of opinion amongst different 
High Courts. It has been held in some 
cases that though on its terms, the rule 
confers a wide power, it should be read 
along with other statutory provisions 
such as R. 22, the Limitation Act 
and Court-fees Act: that where the dis- 
pute concerns only the appellant and the 
respondent, no relief should be granted 
to the latter under this rule in the ab- 
sence of cross-objections by him; and 
that the legitimate occasion for interfer- 
ence as indicated by the illustration is 
when the Court decides in favour of the 
appellant and consequential thereon and 
with a view to avoid inconsistent decrees 
in the same suit, decides to grant appro- 
priate reliefs in favour of non-appealing 
respondents. On the other hand it has 
been held that the illustration is not ex- 
haustive, that the Court has power. to 
interfere even when the dispute concerns 
solely the appellant and respondent and 
that the Court could interfere even when 
it dismisses the appeal. 

19. This conflict has now been set at 
rest, in my opinion, by the decision of the 
Supreme Court in Nirmala Bala Ghose v. 
Balai Chand Ghose, AIR 1965 SC 1874. 
In that case while considering the scope 
and ambit of the provisions of the R. 33 
of O. 41 of the Civil P. C. the Court ob- 
served as below (at p. 1884) :— 

_ “The rule is undoubtedly expressed in 
terms which are wide, but it has to be 
applied with discretion. and to cases 


where interference in favour of the ap- 


pellant necessitates interference also with 
a decree which has by acceptance or ac~« 


quiescence become final (emphasis mine) 
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so as to enable the Court to adjust tae 
rights of the parties. Where in an a- 
peal the Court reaches a conclusion which 
is inconsistent with the opinion of tae 
Court appealed from and in adjusting tae 
right claimed by the appellant it is nece- 
sary to grant relief to a person who has 
not appealed, the power conferred y 
O. 41, R. 33 may properly be invoked. 
The rule however does not confer an wnr- 
restricted right to re-open decrees which 
have become final because the appellete 
Court does not agree with the opinion of 
the Court appealed from.” 


11. It is evident from this decision 
that the Court can interfere with a œ- 
cree against which no cross-appeal ar 
cross-objection has been taken only if it 
is necessary for the purpose of giving r2- 
lief to the appellant and not otherwi<e. 
If the appeal is to be dismissed, the Court 
cannot go to interfere with such decree. 


12. Similar view was expressed by te 
Supreme Court in Rameshwar Prasad v. 
Shyambehart Lal Jagannath, AIR 1553 
SC 1901, where the Court observed as 
-follows (at p. 1905) :— 


“R. 33 really provides as to what: ine 
Appellate Court can find the appellent 
entitled to. It empowers the Appellete 
Court to pass any decree and make any 
order which ought to have been passed 
.or made in the proceedings before it and 
thus could have reference only to tae 
nature of the decree or order in so far as 
it affects the rights of the appellant. It 
further empowers the Appellate Court to 
pass or make such further or other č- 
cree or order as the case may requize, 
The Court is thus gives wide discretion io 
pass such decrees and orders as the inte- 
rests of justice demand. Such a power is 
to. be exercised in exceptional cases when 
its non-exercise will lead to difficulties n 
the adjustment of rights of the vario-is 
parties,” {emphasis mine), 

13. In a recent decision of the Allah :- 
bad Court, namely, Smt. Dayali Devi 7, 
J. M. Mitra, AIR 1978 All 249, the pos~ 
tion was made very clear. In that case 


regarding the scope and ambit of R. 38, 
the Court observed (at p. 252) :— 


“O. 41, R. 33 is an enabling provision. 
Tt confers certain powers on the appe— 
late court: but does not specify or lay 
down when and under what circumstances 
those powers are to be exercised. Hov~ 
ever wide the powers exercisable under 


tais provision it cannot be’ said that even 
Pouk the appellate court finds that the 
appeal on its own merits cannot succeed, 
i. would still have power to set aside the 
decree of the court below. The more 
reasonable and unanomalous interpreta- 
ton of the rule will be that the powers 
given to the court of appeal under the 
rule. can be exercised only if the court 
fnds that the appeal on its merits must 
succeed. It is only then that an appro- 
triate occasion may arise for the exer- 
cise of the extraordinary powers con- 
f2rred on the appellate court by this rule. 
The court may then consider and decide 
kaving regard to all the material circum- 
scances whether and, if so, im what 
manner the powers should be exercised 
for doing complete justice between the 
parties according to law.” 


14. This view is in consonance with 
the view expressed by the Supreme 
Court in the above mentioned cases and 
I am in respectful agreement with the 
same, 


15. In the instant case, the plaintiff 
took the appeal before the Assistant Dis- 
trict Judge, being aggrieved by the de- 
cree of the trial court for not decreeing 
tne suit in respect of dag No. 828. The 
defendant who was aggrieved by the de- 
cree passed in respect of the land in dag 
Mo. 813 did not file any cross-appeal or 
ccoss-objection against that decree. The 
appellate court found that there was no 
merit in the appeal and accordingly it dis- 
missed the same. It was not necessary to 
s2t aside the decree of the trial court for 
giving relief to the appellant or for ad- 
jastment of the rights of various parties, 
as the court found that there was no sub- 
s-ance in the appeal and decided to dis- 
miss the same. In these circumstances, 
the first appellate court had no jurisdic- 
tion to set aside the decree of the trial 
Court, in respect of dag No. 813, even if 
h2 found that the decree was bad. R. 33 
o= O. 41 of the Civil P, C. does not give 
hm such power, 


16. In the result the decree appealed 
against is set aside. The decree of the 
trial court is restored. The appeal is 
alowed. In the circumstances of the 


_ cese, I leave the parties to bear their 


own. costs. 
Appeal allowed. 
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AIR 1979 GAUHATI 10 
B. N. SARMA, J. 

The Commissioner of Taxes, Appellant 
v. Golak Nath Kakati and another, Res- 
pondents, . , 

Second Appeal No. 83 of 1977, Dj- 18-9~ 
1978.* 

(A) Civil P. C. (5 of 1968), S. 80 — 
Notice under — Necessity — Notice, if 
can be waived. AIR 1964 All 471, Dissent- 
ed. Í $ , 


The plaintiff, an employee of tax de= 
partment, filed suit for declaration that 
he was born on a particular date. His 
case was that his age was wrongly Te- 
corded in Matriculation Certificate issued 
by Caleutta University. Initially, he 
filed the suit against the Registrar of Cal- 
cutta University. Later he added . the 
Commissioner of Taxes also as defendant 
without issuing any notice under S. 80. 
No relief was claimed against Commis- 
sioner. The suit was decreed ex parte. 


Held: (i) The alleged cause of action 
for the suit, according to the plaintiff, 
arose when he detected the mistake in 
regard to his age while scrutinising his 
service record prepared in the office of 
his employer — Commissioner of Taxes 
(appellant). The plaintiff wants to _ get 
his age corrected in the office of the dew 
fendant-appellant, on the basis of the de- 
claration prayed for. In these cireum=< 
stances it cannot be said that the respon- 
dent has not filed the suit against the 


appellant for anything done in his official. 


capacity. Though the plaintiff has net 
prayed for any relief, expressly, against 


the Appellant in the plaint, the declara- - 


tion if made, will be binding on the aps 
pellant in view of S. 35 of the Specific 
Relief Act, 1963. In view of these. facts 
and circumstances, 5, 80 notice to appel- 
lant .was necessary. (Para 6) 


And (ii) it is now a settled ieee that the 
Government or its officer, as the case may 
be, who is sued, can waive the notice 
under S. 80, C. P. C. The question as to 
whether or not notice under S. 80, C. P. C. 
was waived is to be judged from the facts 
and circumstances of each case. -In the 
instant case the appellant took time to 
file his written statement, but for what- 
ever reason it might be, -he did not file 
any written statement and consequently 
a 


"(Against judgment and decree passed by 
'I P, Brahma, Asst. Dist, J., No. 2, Gau- 
hati,’ 2 7-12-1976). 


Commissioner of Taxes v, Golak Nath — 


A. L R. 
the suit was decreed- against him, ex 
parte. He took an appeal against the ex 
parte decree and there he resisted the de- 
cree on the ground of want of notice. In 
this second appeal also, the appellant has 
taken the same objection. In these cir- 
cumstances, it could not be said that the 
appellant waived the notice under S. 80, 
C. P. C. AIR 1964 All 471, Dissented. 
(Paras 7, 9} 
Anno: AIR Comm., Civil P, C, (9th 
Edn.), S. 80, N. 5. 
(B) Civil P. C. (5 of 1908), Ss. 100-101 
~~ Second appeal — New plea — Plea as 


to suit being barred by limitation, when 
can be entertained. 


If new facts have not to be found and 
the question of limitation can be decided 
on the materials already on record, waiver 
or omissions to take such a plea earlier, 
cannot debar the appellate court from 
deciding the question. (Para 11) 


Anno: AIR Comm., Civil P. C, (9th 
Edn.), Ss. 100-101, N. 60. - 

(C) Limitation Act (36 of 1963), Art. 58 
——- Suit for declaration — Right to sue 
when accrues — Oversight and ignorance 
cannot extend period of limitation. 

The plaintiff-respondent filed suit for- 
declaration that he was born on a parti- 
cular date, He stated in -the plaint that 
the cause of action for the suit arose on 
27-6-1940 when the Matriculation Certifi- 
cate was issued and on 21-6-1972 when 
he wrote to the Registrar, Calcutta 
University for correction of the age and 
on all other dates thereafter. {Para 13} 

Held: Accrual of a right to sue means 
accrual of cause of action for the suit, 
Evidently, the cause of action, M any, 
arose in June, 1840 when the Matriculas 
tion Certificate of the respondent was 
issued. It is not the case of the 
respondent that he had no occasion to 
deal with the certificate and he was not 
aware of the age recorded in his certifi- 
cate.: In the plaint he has stated that 
through oversight and ignorance he could 
not take steps earlier, to correct his age 
in the certificate. Oversight and ignor- 
ance cannot extend the period of limita- 
tion. ‘The fact that the respondent wrote 
a letter to the Registrar is also of no con- 
sequence, so far as limitation is concern- 
ed. Merely by writing such a. letter the 
respondent cannot prolong the period of 
limitation. So also, executive instruc< 
tions contained in the note under Suk-« 
sidiary R. 8 cannot- override the lea 
sions of the Limitation Act. . 

Paras 14; 15, 183 


1979 


_ Anno: AIR Comm, Lim. Act (5th Edn), 
Art. 58, N. 1. s 3 

(D) Civil P. C. (5 of 1908), Ss. 100-181 
o— Second appeal — Question of law — 
Plea of non-maintainability of suit is a 
legal plea and can be allowed to be urged 
for the first time in second appeal. 


A plea as to non-maintainability of suit 
can be allowed to be urged for first time 
in second appeal if the suit on the face 2f 
it is not maintainable; the fact that 20 
specific plea was taken or no speciic 
issues were framed is of little cons2« 
quence. AIR 1971 SC 2018 Rel on. 

(Paras 19, 23) 

Anno: AIR Comm. Civil P. C. (fh 
Edn.) Ss. 100-101 N. 28, 56. 

(Œ) Calcutta University Act (18 bf 
1951), S. 3 (2) — Suit for declaration as to 
correct date of birth against Registrar >f 


University — Not maintainable, as Ræ- 


gistrar is not a legal entity to sue or ve 
Sued — Such a declaration cannot 3e 
given when University is not a party. 


(Para 29) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2018 -9 
AIR 1964 All 471 : 1964 All LJ 969 5, 8 
AIR 1960 Cal 270 5, 7 
AIR 1959 Raj 126 (FB) 5, 7 
AIR 1958 SC 274 5, 7 
(1956) ILR (1956) 8 Assam 252 l4 
ATR 1943 Mad 284 4 
AIR 1938 Pat 127 4 


J. N. Sarma as Govt. Advocate for 
Appellant; D. Sarma, S. K. Senapaci, 
B. L. Singh, for Respondents. 


JUDGMENT :— This second appeal is 
directed against the decree passed by tne 
Assistant District Judge No. 2, at Gauheti 
in Title Appeal No. 33 of 1975 affirming 
the ex parte decree passed ‘by the Munsff 
No. IJ, at Gauhati in favour of the Ra~ 
spondent No. 1 Shri Golok Nath Kalkcti 
(hereinafter referred to as the respondert) 
in Title Suit No. 24 of 1975, which was 
initially registered as Title Suit No. 136 
of°19'72. 

- The respondent who was an employza 
of the Tax. Department of the Govera-~ 
ment of Assam filed the aforementioned 
suit for a declaration that he was born cn 
the first day of October, 1923. His caze 
was that his age was wrongly recorded n 
the Matriculation Certificate issued by tke 
Calcutta University in 1940, as 19 years 
5 months on the first of March of 1940 m 
place of 16 years and 5 months. The mis- 
take in recording the age in his Matricule~ 
tion ‘Certificate:-was detected by him an 
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9:6-72 while he was scrutinising his 
service record. The plaintiff, thereafter, 
wrote to the Registrar of the Calcutta 
University for correction of his age in the 
Matriculation Certificate but to no effect, 
Ee accordingly filed the suit against the 
Registrar of the Calcutta University for 
a declaration that he was born on the Ist 
day of October, 1923. The suit was in- 
ifially filed against the Registrar of the 
Calcutta University alone; subsequently 
the appellant i. e. the Commissioner of 
Taxes, Assam was impleaded as defendant 
Wo 2, as the plaintiff is an employee under 
him without any notice under Section 80, 
C. P. C. 


2. The Registrar of the Calcutta 
University entered appearance and filed a 
written statement raising various objec- 
tions, but he did not come to contest the 
suit. The appellant also entered ap- 
pearance and took time to file written 
s:atement but ultimately he did not file 
any written statement nor did he contest 
the suit. The suit was accordingly heard 
and decreed ex parte. 

3. Being aggrieved by the decree, the 
Commissioner of Taxes, Assam, the ap- 
pellant herein, filed an appeal before the 
Assistant District Judge, at Gauhati. That 
appeal having been dismissed he has now 
come up with the present second appeal. 


4, Mr. J, N, Sarma, the learned counsel - 
appearing for the appellant assailed the 
decree of the lower Appellate Court on 
s2veral grounds. His first contention is 
that the suit against the appellant was bad 
fer want of. notice under Section 80, C. 
F. C. It was submitted by him that Sec- 
tion 80, C. P. C. applies to all suits in 
which a Government officer, in his official 
capacity, is made a defendant and the 
provisions thereunder cannot be relaxed, 
im any such case, even when a Govern- 
ment officer is impleaded as a pro forma 
defendant. In the instant case Mr. Sarma 
submits that the appellant was one of the 
peincipal defendants and as such the 
Court below committed an error in law 
in holding that the suit was not bad for 
want of notice. In support of this con- 
tention he relied on the decision in 
Ealdeo Prasad v. Sukhi Singh, AIR 1938 
Pat 127 and Madras Province v. Maharaja 
oz Jeypore, AIR 1943 Mad 284. 


5. Mr. P. Choudhuri, the learned coun- 
sel for the respondent on the other hand 
cantended that in the instant case the re- 
spondent did not institute the suit against 
tke appellant in respect of any act pur- 


porting to be done by him -in:his__ official 
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capacity, the respondent made no allega- 
tion whatsoever against the appellant in 
his plaint nor has he claimed any relief 
against him in the plaint. In such cir- 
cumstances, according to Mr. Choudhuri 
S. 80, C. P. C. is not attracted at all. 
Mr. . Choudhuri further submitted that 
even if any notice was necessary, the 
appellant must be deemed to have waiv-~ 
ed such notice, as he neither filed any 
written statement nor contested the suit 
in the trial Court. In support of this 
contention he relied on the decisions in 
Gaia v. Dasa Koeri, AIR 1964 All 471; 
Lalchand v. Union of India, AIR 1960 
Cal 270; State of Rajasthan v. Girdhari- 
lal, AIR 1959 Raj 126 (FB) and Dhian 
Singh v. Union of India, AIR 1958 SC 
274. 


6. I am unable to agree with Mr, 
Choudhuri that no notice under S. 80, 
€C. P. C. is necesary in the instant case. 
The alleged cause of action for the suit, 
according to the plaintiff, arose when he 
detected the mistake in regard to his age 
while scrutinising his service record pre- 
pared in the office of his employer — 
Commissioner of Taxes. It is evident 
from the facts and circumsatnces of the 
case that the plaintiff wants to get his 
age corrected in the office of the defen- 
dant-appellant, on the basis of the decla- 
ration prayed for. In these circumstances 
it cannot be said that the respondent has 
not filed the suit against the appellant 
for anything done in his official capacity. 
Though the plaintiff has not prayed for 
any relief, expressly, against the defen- 
dant No. 2 (Appellant) in the plaint, the 
declaration if made, will be binding on 
the appellant in view of the provisions 
of S. 35 of the Specific Relief Act, 1963, 
which provides that a declaration made 
under Chap. VI of the Act, is binding on 
the parties to the suit. In view of these 
facts and circumstances I am unable to 
agree with Mr. Choudhuri, the learned 
counsel] for the plaintiff-respondent, that 
S. 80 of the Code of Civil Procedure is 
not at all attracted and no notice was 
necessary. 


7. It is now a settled law that the 
Government or it’s officer, as the case 
may be, who is sued, can waive the notice 
under S. 80, C. P. C. If any authority 
is needed on this point reference may be 
made to the decisions reported in AIR 
1958 SC 274, AIR 1959 Raj 126 (FB); AIR 
1960 Cal 270. Let me, therefore, proceed 
to examine if it can be ‘held that the 
appellant waived such notice, 


A.L R. 


8. .In Gaja v. Dasa Koeri, AIR 1964 
All 471, which has been relied on by Mr. 
Choudhuri, it was held that if the State 
Government could be said to have waiv- 
ed its objection regarding want of notice 
by not taking a plea to that effect in the 
written statement filed by it, it can be 
said with equal reason that the State 
Government waived it by filing no writ- 
ten statement at all. Relying on this 
decision Mr. Choudhuri submits that 
when the appellant did not file any writ- 
ten statement in the suit despite the fact 
that he once took time to file the same, 
it must be deemed that he had waived 
the notice. 


9. With great respect, I am unable to 
agree with the above decision. If the 
view taken in the above decision is ac- 
cepted as correct law, perhaps in no case 
a defendant against whom a suit is 
decreed ex parte, will be able to chal- 
lenge the same in appeal, on merit, ex- 
cept on ground of jurisdiction of the 
Court, as jurisdiction cannot be conferred 
by waiver, if there was none. But there 
is no bar in law for a defendant to chal- 
lenge an ex parte decree on merit. If 
the defendant does not take any objec- 
tion as to notice in his written statement 
and does not join issue with the plaintiff 
on that score during the trial, it can be 
inferred that he waived the notice. But 
such an inference will not be reasonable 
in a case where no written statement was 
filed and the suit was decreed ex parte. 
The question as to whether or not notice 
under S. 80, C. P. C. was waived is to be 
judged from the facts and circumstances 
of each case. In the instant case the ap- 
pellant took time to file his written state- 
ment, but for whatever reason it migh? 
be, he did not file any written statement 
and consequently the suit was decreed 
against him, ex parte. He took an appeal 
against the ex parte decree before the 
Assistant District Judge and there he 
resisted the decree on the ground of want 
of notice. Here in the second appeal 
also, the appellant has taken the same 
objection. In these circumstances, I am 
unable to hold that the appellant waived 
the notice under S. 80, C. P. C. 


10. The next contention urged on be- 
half of the appellant is that the suit is 
barred by limitation and the learned 
Courts below should have dismissed the 
suit on that ground, if not on the ground 
of want of notice. Mr. Choudhuri resists 
this contention saying that the appellant, 
not having taken this ground either in the 


1978 


first appeal or in the Memo of appeal in 
this court, is not entitled to urge the 
question of limitation now, as the qu-s- 
tion of limitation is not purely a question 
of law but a mixed question of law and 
facts. 


11. If new facts have not to be found 
and the question of limitation can be 
decided on the materials already on ze- 
cord, waiver or omissions to take sucl a 
plea earlier, cannot debar the appell-.te 
Court from deciding the question. Sec 3 
of the Limitation Act casts a duty on the 
court to dismiss any matter, which is 
barred by limitation, even though no pea 
is taken by the defendant with regard to 
limitation. 


12. The present suit being a pure ce- 
claratory suit is governed by Art. 58 of 
the first schedule to the Limitation Act, 
1963, which prescribes three years’ lirai- 
tation for such a suit from the time wran 
the right to sue accrued. 


13. Accrual of the right to sue mens 
accrual of the cause of action for the 
suit. In the instant case the respondent 
has stated in para 6 of his plaint that the 
cause of action for the suit arose >n 
27-6-40 when the Matriculation Certificete 
was issued and on 21-6-72 when he wrcte 
to the Registrar, Calcutta University tor 
correction of the age and on all otker 
dates thereafter. 


14. Evidently, the cause of action, if 
any, arose in June, 1940 when the Matzi- 
culation Certificate of the respondent 
was issued. It is not the case of the rss- 
pondent that he had no occasion to deal 
with the certificate and he was not awace 
of the age recorded in his certificate. In 
para 3 of the plaint he has stated that 
through oversight and ignorance he coud 
not take steps earlier, to correct his aze 
in the certificate. Oversight and ignc- 
ance cannot extend the period of limita- 
tion. The fact that the respondent wrc-ze 
a letter to the Registrar of the Calcuta 
University on 21-6-72 is also of no con- 
sequence, so far as limitation is concera- 
ed. Merely by writing such a letter the 
respondent cannot prolong the period 3f 
limitation. In Asad Ali v. Tahir Ai, 
ILR (1956) 8 Assam 252, the Court obser- 
ed as below: 


“A suit for declaration may be insti- 
tuted within six years under Art. 120 of 
the Limitation Act from the date when 
the cause of action accrues. If the plaia- 
tiff is in possession, he may ignore a 
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particular invasion on his title. He may 
wait for a second one. But if-he by his 
own acts can create a fresh invasion, 
e.g., by applying for a correction of the 
entry again, then he may repeat the pro- 
cess a number of times and thus prolong 
the period of limitation for a declaratory 
suit, indefinitely. This would defeat the 
provisions contained in Art. 120. The 
Situation then will be that a person in 
possession could institute a suit for de- 
claration at any time and at his pleasure. 
The view does not seem to give full effect 
to Art. 120 as it stands and we hesitate 
to go to this extreme.” 


15. It is thus clear that the letter of 
the respondent written to the Registrar, 
Calcutta University in June, 1972, cannot 
go to give him a fresh lease of limitation,| 
which expired long ago. 


16. Mr. Choudhuri drew my attention 
to the provisions of the note under Sub- 
Sidiary Rule 8, which reads as under: 


“No alteration in the date of birth of 
a Government servant should be allowed 
except in very rare cases. ... e s In 
no case request for change in the date 
of birth of a Government servant made on 
a date within three years of the date of 


his actual superannuation should be 
entertained.” 
17. Relying on the above provision it 


was argued by Mr. Choudhuri that when 
Government entertains objection in re- 
gard to age till three years before super- 
annuation of a Government servant, 
under 5. R. 8, the suit of the respondent 
which was filed before three years of the - 
date of his superannuation, cannot be 
held to be barred by limitation. 


18. This argument is without any sub- 
stance. Executive instructions contained 
in the note under S. R. 8 cannot. override 
the provisions of the Limitation Act. 


19. Mr. Sarma, the learned counsel 
for the appellant challenged the decree 
of the lower appellate Court on yet an- 
other ground, namely, that the suit filed 
against the Registrar of the Calcutta 
University is not maintainable. Mr. 
Sarma further submits that although this 
plea was not earlier taken on behalf of 
the appellant before any of the Courts 
below, he is entitled to take this plea for 
the first time in second appeal as it is a 
legal plea. In support of this conten- 
tion he relied on the decision of the Su- 
preme Court in State of Rajasthan v. 
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Kalyan Singh, AIR 1971 SC 2018 where 
it was held that the plea of non-main- 
tainability of a suit is a legal plea and 
can be accepted although no specific plea 
was taken or precise issue framed and 
that if the suit on the face of it is not 
maintainable, the fact that no specific 
plea was taken or no specific issues were 
framed is of little consequence. l 


20. That being the legal position, the 
appellant cannot be debarred from taking 
the plea of non-maintainability of the 
suit in this appeal, despite the fact that 
such a plea was not earlier taken by him 
in any of the Courts below and more 
particularly when on the face of the re- 
cord it is evident that the suit is not 
maintainable. Sub-sec. (2) of S. 3 of the 
Calcutta University Act, 1951 provides 
that the University shall have perpetual 
succession and a common seal and shall 
sue and be sued by the name of the Uni- 
versity of Calcutta. The present suit 
was filed against the Registrar of the 
Calcutta University and not against the 
Calcutta University. The Registrar of 
the Calcutta University is not a legal 
entity to sue or be sued. If authorised 
by rule, or otherwise, he may be compet- 
ent to sign the pleadings on behalf of 
the Calcutta University but he cannot 
sue or be sued as Registrar. The relief 
‘|sought for by the Respondent is evident- 
ly against the Calcutta University. By 
the declaration prayed for the respondent 
wants to get the alleged mistake commit- 
ted by the University in recording his 
age, corrected. Such a declaration can- 
not be given when the University is not 
@ party to the sutt. 


21. As a result of the foregoing dis- 
cussions, it is seen that there is sufficient 
force’ in the appeal. The respondent’s 
suit was bad for want of statutory notice 
under S. 80, C. P. C., barred by limita- 
tion under Art. 58 of the Limitation Act, 
1963 and was not maintainable against 
the principal defendant No. 1, viz. the 
Registrar of the Calcutta University. The 
decree appealed against must, therefore, 
be set aside and I do accordingly. The 
plaintiff respondent’s „suit is dismissed. 
The appeal is allowed. I however leave 
the parties to bear their own.’ costs, 
ue 


‘Appeal inwer 
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BAHARUL ISLAM, J, 

Md. Saimuddin Sheikh, Appellant wi 
Abejuddin Sheikh, Respondent, 

Second Appeal No. 125 of 1973, D/= 
20-7-1978.* 

Evidence Act (1 of 1872), Ss. 74 (2) and 
77 — Sale deed — Copy of sale deed 
maintained in Sub-Registrar’s office — 
Certified copy is admissible, 


A sale deed is a private document but 
the record of the sale deed kept in the 
office of the Sub-Registrar is a public 
record of that private document and 
hence it falls within the category of 
‘public document’. Therefore to proves 
the document, certified copy of the deed 
is admissible. That. apart when it is ad= 
mitted without objection court cannot ga — 
behind that order, AIR 1961 SC 1655 
and AIR 1972 SC 698, Foll. (Paras 7, 8) 

Anno: AIR Manual (3rd Edn.) Evi- 
dence Act, Ss. 74 and 75 N, 12; Ss. 76 and 
77 N., 6. 


Cases Referred: Chronological Paras 


AIR 1972 SC 608 | 8 
AIR 1966 SC 1457 q 
AIR 1961 SC 1655 8 


B. K. Das and A. B, Choudhury, for 
Appellant; M. A. Laskar, for Respondent, 


JUDGMENT: This Second Appeal by 
the defendant is directed against the 
judgment and decree passed by the Dis- 
trict Judge, Goalpara, at Dhubri, in Titla 
Appeal No. 10 of 1973. 


2. The plaintiff brought the suit for 
declartion of his title to.the suit pro- 
perty on the allegation that the land 
originally belonged to his brother, Syed 
Ali Jotedar, who had gifted the land 
to him about 14 or 15 years ago. Since 
then, he was in possession of the suit 
land, But later on he discovered that 
Khatian had been issued to the defendarit 
in respect of the land and the defendant 
was attempting to dispossess him. and 
hence he filed the suit for declaration 
of his title and for correction of tha 
Khatian issued in the name of the de- 
fendant. 


3. The defendant in his. written state- 
ment has admitted that the land origi- 
naliy belonged ‘to Syed Ali His case is 
that Syed Ali sold the land in favour of 
one Johiruddin by a registered sale deed. 
On his death the land was inherited. by 


*(From decision of J: N. Barua, Dist. Fu 
` Goalpara Dhubri, D/- 11-6-1873.) 


BV/HV/D231/78/MVJ -- 








'- reads as followsiemw. -. . 


1979. 


his son, Motiur Rahman, who sold it- in 
favour of the defendant by a registered 
sale deed proved as Ext. ‘Jha’, 


4. The learned trial court dismissed 
the suit holding that the defendant was 
able to prove his title to the suit lard 
while the plaintiff failed to prove tke 
alleged gift, On appeal by the plaintif, 
the District Judge reversed the judz- 
ment and decree of the trial court oa 
decreed the plaintiffs suit. 


5. The ground on which the plaintif’s 
suit has been decreed by the lower aD- 
pellate Court is that the Ext. ‘Cm’ 
which is a certified copy of the sale 
deed executed by Syed Ali ‘to Jahirud- 
din, is not admissible in evidence, inas- 
much as, the original was not produced 
and conditions necessary for giving sz- 
condary evidence under S. 65 of the 
Evidence Act have not been fulfilled. 
According to the lower appellate Court 
Ext. ‘Jha’ by which the defendant pur- 
chased-the land, would be of no valhe 
as, according to him, the defendan’’s 
vendor would not have title if he failed 
to prove title of his vendor, 


& The sole question that falls fr 
decision‘ in this appeal, therefore, -s, 
whether Ext, ‘Cha’ is or is not admissibe, 
D. W. 2 was an officer in the office f 
the Sub-Registrar, where the deed was 
registered, His evidence is that Ext. 
‘Cha’ was a certified copy of a sale desd 
executed by Syed Ali in favour of Jahir- 
uddin and that the deed was duly reg=- 
tered in the office of the Sub-Registrar 
as disclosed by Volume 12, Book No. 1 
and Deed No, 2519 of 1945 at pages 113 
and 114, 


7. Mr, M. A. Laskar, learned counce!l 
appearing for the respondent, relying 
on the decision of the Supreme Cotrt 
reported in AIR 1966 SC 1457, submits 
that the decision of the lower appellate 
court was correct, inasmuch as, the d= 
fendant failed to satisfy the conditions 
laid down under S. 65 of the Evidenze 
Act in order to give the secondary evti~ 
dence, In my opinion, S, 65 of the Ev= 
dence Act is not applicable to the facts 
of the present case, In my opinion, the 


copy of the sale deed which was mait- 
tained in the Sub-Registrar’s office is a 
public document within the meaning of 
S. 74 (2) of the Evidence Act which 


Md. Saimuddin v, Abejuddin 


(Baharul Islam J.) | [Prs. 3-9] Gau. 15. 


‘74, The following documents are 
public documents:— 

E cosiseisaseinss 

(2) public eoni i kept in any State 
of private documents.” 

It is indisputable ‘that the sale deed in 
question is a private document, It is 
also .indisputable that the record of the 
sale deed kept in the office of the Sub- 
Registrar is a public record of that pri- 
vate document and hence it falls within 
the category of ‘public document’. Sec- 
tion 77 prescribes the mode of proving 
a public document. It provides— 


“Such certified copies may be pro 

duced in proof of the contents of the 
public documents or parts of the public 
documents of which they purport to be 
copies.” 
It is not disputed that Ext. 'Cha’ is a 
certified copy of the sale deed executed 
by Syed Ali in favour of Johiruddin, It, © 
therefore, cannot be argued that Ext. 
‘Cha’ is not admissible in evidence. 


8. That apart, when this deed, Ext. 
‘Cha’ was proved by D.W, 2, it was ad~ 
mitted without objection by the plaintiff 
Their Lordships of the Supreme Court 
in AIR 1961 SC 1655 have observed:— 


“Once a document has been marked 


_as an exhibit in the case and has been 


used by the parties in examination and 
cross-examination of their witnesses...... 
it is not open either to the trial Court it- 
self or to a Court of Appeal or Revision 
to go behind that order.” 

In AIR 1972 SC 608, their Lordships 
observed: - 


“It is not open to a party to object 
to the admissibility of documents which 
are marked as exhibits without any fur~ 
ther objection frcm such party.” 

The above two decisions of the Supreme 
Court clinch! the point. It must, there- 
fore, be held that the learned lower ap- 
pellate court committed an error in 
holding that Ext. ‘Cha’ was not admis- 
sible in evidence and thus reversing the 
judgment and decree of the trial court. 


9. In the result, the judgment and 
decree of the learned lower appellate 
court are set aside and those of the trial 
court are restored, The appeal is allow- 
ed. But in the circumstances of the case, - 
I leave the parties to bear their own 


costs, 
= Appeal allowed, 


” 
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D, PATHAK AND K, LAHIRI, JJ. 


Prafulla Chandra Saikia, Petitioner v. 
The State of Assam and others, Respon- 
dents. 

Civil Rule No, 251 of 1977, D/- 28-3- 
1978, 

Constitution of India, Art. 226 — Cer- 
tiorari — Duty of quasi-judicial body — 
Assam Excise Act (1 of 1910), S. 9 — 
Assam Excise Rules (1945), Rr. 339-342 
— Appeal under S, 9 against order of 
settlement of country spirit shop in 
favour of respondent. and claim for 
settlement in favour of petitioner — Ap- 
pellate Authority (quasi-judicial body), 
while setting aside order of settlement, 
not considering claim of petitioner but 
directing re-settlement — Order of re- 
settlement without giving any reasons 
was atbitrary exercise of powers under 
Rules 339-342 of Rules and was set aside. 


Held: When a party approaches a 
quasi-judicial body (in this case, the 
Appellate Authority under S. 9 of the 
Act) asking for a relief (claim for settle- 
ment) it is its duty to adjudicate upon 
the claim and dispose of the same fully 
and finally, In the instant case, there 
was nothing in the order to show as to 
why the Appellate Authority rejected 
the case of the petitioner.. All quasi-judi-~- 
cial acts of a quasi-judicial authority 
must have some backing of reasons, In 
the absence thereof it must be held that 
it has not proceeded in accordance with 
the essential requirements of the law 
which it was meant to administer. In the 
instant case there was no reason as to 
why it could not dispose of the merits 
of the petitioner’s case and as to why 
was it necessary to give a direction for 
resettlement, A bare and bald order of 
re-settlement without the backing of 
any reason could aptly be described as 
wanton and arbitrary exercise of. power 
not vested in it by law under Rules 339- 


342 of Assam Excise Rules 1945. Civil 
Rule No. 370 of 1977, D/- 27-3-1978 
(Gauhati), Foll. (Para 5) 


Anno: AIR Comm. Constitution of 
India (2nd Edn.), Art. 226 N, 182. 


Cases Referred: Chronological Paras 
(1978) Civil Rule No. 370 of 1977, D/- 
27-3-1978 (Gauhati) 5 


A. Sarma, A. B. Choudhury and M. Z. 
Ahmed, for Petitioner; B. M. Goswami, 
Govt, Advocate, Assam, for Respon- 
dents. 


- FV/FV/C182/78/JDD/VBB _ 


Prafulla Chandra v, State (Lahiri J.) 


A.I. R. 


LAHIRI, J.:— This is an application 
under Art, 226 of the Constitution of 
India praying for issuance of a writ in 
the nature of certiorari directed against 
an order dated 23-8-77 in Excise Appeal ' 
No, 1 of 1977 rendered by the respon- 
dent No. 1 directing resettlement of 
Seleng Country Spirit Shop No. 8 (here-« 
inafter to be referred to as ‘the shop’). 


2, The relevant facts necessary .for 
the purpose of this Rule may be set out 
as follows:— 


Tenders were invited for settlement 
of the shop for two years commencing 
from : 1-4-77. The petitioner and others 
submitted tenders along with the requi- 
site documents. The Deputy Commis- 
sioner, Jorhat, after due compliance 
with all the provisions of law settled 
the shop in favour of the respondent No. 
3, under M/s. United Jorhat Entrepre- 
neurs, Nobody excepting the petitioner 
was aggrieved by the order of settle- 
ment, The petitioner preferred an appeal 
under S. 9 of the Assam Excise Act, 1910 
questioning the validity and correctness 
of the order of settlement passed in 
favour of the respondent No, 3, -The 
Appellate Authority having heard the 
parties upheld the contention of the pe- 
titioner and held that the order of settle- 
ment issued in favour of the respondent 
No, 3, an unregistered firm, was viola- 
tive of Rule 231 of the Assam Excise 
Rules, 1945 (for brevity hereinafter re- 
ferred to as ‘the Rules’). Notwithstand- 
ing the fact that the petitioner had 
claimed before thle Appellate Authority 
for getting the settlement of the shop, 
it did not consider the claim of the peti- 
tioner and directed resettlement of the 
shop in question. 

3. The sole point that has been can- 
vassed before us by Mr, A. Sarma, the 
learned counsel appearing on behalf of 
the petitioner is that the Appellate Au- 
thority has failed to exercise jurisdiction 
vested in it by law in not hearing and 
disposing of the appeal fully and finally. 
According to the counsel it was the 
bounden duty of the Appellate Autho~ 
rity to consider the case of the peti- 
tioner and dispose of the same on merits. 


4. Mr. B. M. Goswami, the learned 
Government Advocate, has tried to sup~ 
port the order of resettlement by refer- 
ring to provisions contained in Rule 343 — 
of ‘the Rules’. 

. 5, It is inescapable that the impugn- 
ed order does not contain a single word 
touching the merits of the case of the 


1979 


petitioner who had claimed for- justice 
before the Appellate Authority, a quasi- 
 ‘§udicial: body, We find -from thie impugn- 
ed order itself that while considering 


‘ the disqualification. of the respondent. 
No. 3 the Appellate Authority has ob- . 


served that the petitioner was an eX- 


perienced lessee having had a. long period. 


of lease of liquor shop for about- 13 
years or so. It shows that the petitioner 
is an experienced lessee. There is not a 
single word as to why the Appellate 
Authority did not consider the case - of 
the petitioner. In our opinion, when a 
party approaches a quasi-judicial body 
asking for a relief it is its duty to ad- 
judicate upon the claim and dispose of 
the same fully and finally, There is no- 
thing in the order to show as to why 
the Appellate Authority rejected the 
case of the petitioner, In our opinion, 
all quasi-judicial acts of a quasi-judicial 
authority must have some backing of 
reasons.. In the absence thereof it must 
be held that it has not proceeded in ac- 
cordance with the essential requirements 
of the law which it was meant to ad- 


minister, There is no reason as to why it. 


could not dispose of the merits of the 
petitioners case and as to why was it 
necessary to give a direction for re- 
settlement, A bare and bald order of re- 
settlement without the backing of any 
reason can aptly be described as wanton 
and arbitrary exercise of power not vest~ 
ed in it by law under Rules 339-342 of 
‘the Rules’. Suffice it to say that we have 
already held in Civil Rule No, 370 of 
_\1977, Pradip’Kumar Das v. State of 
Assam disposed of on 27-3-1978, to the 
above effect. We.do not find any reason 
to differ from the view expressed by us 
in Pradip Kumar Das (supra). 


6. In the result, we set aside the im- 
pugned order of resettlement, remand 
the appeal to the Appellate Authority 
for due consideration of the case of the 
petitioner and make the Rule absolute. 
In our opinion, it shall be the duty of 
the Appellate Authority to consider the 
merits of the petitioner’s case, the ques- 
tions already dealt with by it need not 
be dilated upon or permitted to be re- 
agitated before it. We have set aside the 
order contained in the ultimate para. of 
the impugned order. In fitness of things, 
it is expected-that the Appellate Autho- 
rity shall despatch the appeal .within: a 
_month. from the date of receipt of ‘the 
records, i = 
1979 Gauhati/2 UI G—24 


"... . Union of- India v. Mangilal Janakiprasad. : 


Gau. 17 - 


7. In the result, the application is . 
allowed. Parties to bear their respective 


- costs. 


- D. PATHAK, J.:— I agree. 
: _ 8d . Petition allowed. 
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K. LAHIRI AND N. I. SINGH, JJ. 

Union of India, Appellant v, M/s. 
Mangilal Janakiprasad, Respondent, 

First Appeal No. 33 of 1972, Dj- 
21-8-1978. , 

Civil P. C. (5 of 1908), S. 80 — Notice 
to government — Validity — Test. 


Where the person serving the notice 
and the person instituting the suit are 
the same, the suit is not bad for want of 
proper notice, (Para 11) 


Where “M/s. Mangilal Jankiprasad, a 
firm carrying on business at Tezpur” had 
sent a notice under S. 80 to the Union 
of India and in the cause title the plain- 
tiff had been described as “M/s. Mangilal 
Jankiprasad being represented by its 
Karta Shri Mangilal Agarwalla”, 


Held, that reading the notice along 
with the plaint it would- be very clear 
that the same firm who had sent notice 
under S. 80 had filed the suit in ques- 
tion. In other words the person serving 
the notice and the person filing the suit 
was one and the same, Those facts 
coupled with the facts that defendants 
had never taken a plea that it was in 
any way misled by the identity of the 
plaintiff or the person who issued the 
notice and that they even had agreed to 
pay certain amount, would go to prove 
that the identity of the plaintiff was 
never in’ doubt in’ the mind of the 
defendant and as such suit was not bad 
for want of proper notice. AIR 1961 SC 
1449 Disting. AIR 1969 SC 674 Foll. 

(Parag 11, 14, and 16) 


S. 80. C. P. C.. should be construed 
with some regard to commonsense bear- 
ing in mind the object for which it 
stands. (Para 16) 

Anno: AIR Comm. Civil P. C, (9th 
Edn.) S. 80, N. 13A. l 
Cases Referred: Chronological Paras 
AIR 1969 SC 674: .1969 All LJ 570 


12, 13, 14, 17 
'AIR 1961 SC 1449 8, 9, 11, 12 
AIR 1958 SC. 274. 9 
AIR 19 PC 143 9 


IV/JV/D956/78/PNK/LGC ` 


[Prs. 1-5] 
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AIR- 1943 Bom 138 5 
AIR 1927 PC 176: 25 All LJ 641 9 
(1844) 13 M & W 361: 153 ER 149 
Jones v. Nicholls “42 
'P, P. Duara, for Appellant; T., N. 
Phukan, for Respondent. 
JUDGMENT:— This is an appeal by 


the defendant against the judgment and 
decree of Shri M, M. Rahman, Subordi- 
nate Judge, LA.D., Gauhati in Money 
Suit No. .48 of 1965, . 


2. M/s. Mangilal J aiaiai repre- 
sented by its Karta Shri Mangilal 
Agarwalla, fled the guit for a decree of 
Rs. 7497/- against the defendants ie. 
Union of India represented by General 
Manager, N. F. Railway, Gauhati for 
non-delivery of a consignment of lime 
valued at Rs, 6125/- and booked at Gotan 
Railway Station of the Northern Rail- 
ways for carriage to Tezpur Railway 
Station under Invoice No. 3 and R/R 
No. 180525 dated 27-5-63 by M/s. Gotan 
Lime Syndicate. The consignor in due 
course endorsed the Railway receipt in 
favour of the plaintiff for valuable 
consideration. Thus, being the owner of 
the title to the goods and being entitled 
to receive the goods, the plaintiff 
demanded the. delivery of the. goods from 
the officials .of the Tezpur Railway 
Station, who failed to deliver the con- 
signed goods, The factum of failure to 
deliver the goods was brought to the 


notice of the authorities, enquiries made, | 


but the whereabouts of the consignment 
could not be traced; the plaintiff sub- 
mitted his claim to the Railways under 
Section 78B of the Indian Railways Act 
on 21-10-63. No payment was made to 
the plaintiff in spite of the receipt of 
the notice and accordingly, .the plaintiff 
served a notice under Section 80 C. P.C. 
on 21-3-64, To be -precise this was a 
combined notice under Section 78B of 
the Indian Railways Act and Section 80 
C.P.C. The relevant extracts of the 
notice are set out hereinbelow:— - 


“Please take notice that M/S Mangilal 
Janakiprasad will as a plaintiff institute a 
suit against the Union of India repre- 
senting the Northeast Frontier Railway 
and Northern pee for the recovery 
of . cee eee 
Plaintiffs name, solace of residence and 
description : 

Messrs Mangilal J EEN, a firm 
carrying on business at Tezpur, Police 
Station Tezpur, Mouza Mahabhairah, 
District Darrang, Assam.” 


Union of India.v, Mangilal Janakiprasad 


A.I. R 


3. The facts constituting the cause of 
action were clearly set out and under 
head “Relief to be claimed” it was also 
set out that the plaintiff would institute 
the suit for an amount of Rs. 7089.69 P. 
The notice was duly served, Thereafter, 
Shri Mangilal Agarwalla, son of Shri 
Binraj Agarwalla as the Karta of the 
plaintiff firm filed the suit in the name 
of M/s Mangilal Janakiprasad, 


' 4, The defendants appeared and filed 
written statement and admitted therein 
that a pre-suit arrangement - was made 
between the plaintiff and the defendants 
that the defendants would pay a sum of 
Rs. 2415/- to the plaintiff towards full 
and final aa of the plaintiffs 
claim. The defendants did not take up 
any plea in the written statement that 
they had any difficulty to identify or 
place the firm who had served’ the notice 
under Section 80 C, P. C, The defendants 
took up a general and vague plea as te 
the validity and sufficiency of the notice 
under Section 80 C. P, C. The defendants 
however did not admit that Shri Mangilal 
Agarwalla was the Karta of the plaintiff 
firm or that the firm was a Hindu -Joint 
Family business. The defendants also 
questioned the plaintiffs right to file the 
suit and further disputed: as to the 
quantum of the'claim, Upon the plead- 
ings the following issues were framed:— 


“i. Whether the suit is meen 
in the present form ? 


2, Whether the plaintiff has got 
to sue ? 

3. Whether the suit is bad for: want ot 
proper notice ? 


4, Whether this Court has got jurisdic- 
tion to try the suit ? 

5. Whether the claim is inflated ? 

6. What relief, if any, the plaintiff is 
entitled to ?” . 


5. The plaintiff examined 3 piesa 
in support of his case and proved 
Exts. 1 to 10. No evidence at all was 
adduced on behalf of the defendants. 
The learned Sub-Judge decided the 
Issues 1 to 4 in favour of the plaintiff 
and decided Issue No, 5 partially in 
favour of the plaintiff to the extent. that 
the plaintiff was entitled to get only the 
Bijuk value of the consignment, which 
stood at Rs. 6247.50 P, and held that the 
plaintiff was not entitled to any interest, 
In the result, the suit was decreed for 
Rs. 6247.50 P. with proportionate cost. 
Against the judgment and decree the 
defendants have preferred the present 


appeal. 


right 


1979.” 


6: Although a number of grounds 
were takén ‘up in the Memo of Apr=al, 
Shri P. P, Duara, the learned couasel 
appearing on behalf of the appellant has 
canvassed before ug only’ one . paint 
requiring determination ` of ‘Issue Nc 3’ 
which has already been set out. ` 


EA According to the learned couasél 
for the appellants the Notice urcer 
Section 80 C. P. C. was invalid in aw 
as the person who had issued the næœice 
and the person who brought the suit -vas 
not the same, According to the leamed 
counsel, in the . notice under Sectior 80 
C, P. C. the plaintiff has | “been a 
as ww 

“M/s. Mangilal . J anakiprosad, 
carrying on business at Tezpur”; 
Whereas in the cause title of the suit the 
plaintiff has been described as — 


“M/s. Mangilal Janakiprosad bang 
represented by its Karta Shri Mangilal 
Agarwalla”. 


8. This being so, the identity of the 
person issuing the notice was not, the 
same with the person who. had brought 
the suit, was the submission’ made by :żhe 
learned counsel. He. 
S. N. Dutt and Co, v. Union of India, 
AIR 1961 SC 1449.. 


a Erm 


9. In S. N. Dutt (suvra),. Their Led- 


ships on examination of the notice and 
the plaint came.to the:conclusion that zhe 
identity of the person who had issued 
the notice with the person who brouzht 
the suit could. not be placed. The noice 
was issued by a- lawyer under instructon 
from M/s. S. N. Dutt &.Co. whereas 
the plaint wag filed by “Shri Surrenira 
Nath Dutta” as the sole proprietor of 
the business. Therefore, it was. held taat 
there had been obvious’ difference in- he 
name of the person suing and the per:on 
who had issued.. the notice. It-was hald 
that as M/s S. N. Dutt and Co. was onl- a 

name and style in which an individaal 
was carrying.on business and not a fimm, 
the said M/s S. N. Dutt and Co. could not 
file a suit, Their Lordships held that 
Shri Surrendra Nath Dutta who tad 
filed the suit had not served’ any notca 
under’ Section 80 C. P. C. Their Lozd- 
ships ‘have ‘held on comparison ‘of “che 
noticés with the plaint that there was no 
identity of the person who’ issued ‘the 
notices’. with’ the person- who ` 


guished Pestonji Ardeshir ` Wadia’s cas: 
AIR 1949 PC 143 on the seore that te 
case. of members of a.firm ^ stood ‘or a 


different footing, for the members of tne 


. Union of India v. Mangilal J anakiprasad 


be filed in the name 


has relied ` on. 


rad. 
_ brought the suit. Their’ Lordships dist=n-. 
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firm might. sue in the name of the firm. 
But in the case, M/s- S. N, Dutt & Co. 
it was not a firm .but- was merely the 
name and style’in which the indivi- 
dual Shri S. N. Dutt was carrying on 
his business. Their Lordships held -as 
under (at p. 1452) :— ee 

| “Therefore, where an individual carries 
on business in some name and style ‘the 
notice has to be given by the individual 
in his own name for the suit can only 
of the individual. 
The present suit is analogous to the case 
of trustees where the- suit. cannot ba 
filed in the name ‘of the ‘trust;. it can 
only be filed in the name of the trustees 
and the notice therefore has also to be 
given in ‘the name of all the trustees 
who have'‘to file a suit, Therefore com- 
paring the notices given in this suit with 
the plaint, and remembering that Messrs. 
S. N. Dutt and Co. is not a partnership 
firm but merely a name and style in 
which an’ individual trades, the conclu- 
sion is inescapable that: the person giv- 
ing the notices is not the same as “the 
person suing. ae 


10.- It was held in s, N. Dutt (AIR 
1961 SC 1449) (supra) that the defendant. 
took up a:specific plea that, the suit was 
barred. under Section 69 of the Partner- 
ship Act as the. aroa Was not a. register: 
ed one. 


It. In our opinion, the facts of the 
casein hand. and those in -S, N. Dutt 
(supra) are completely: different. In the 
instant case if we read: the notice along 
with the plaint we find that M/s; Mangi- 
lal Janakiprosad was the firm who had 
served notice and it was the very firm 
who brought the suit,:The place of busi- 
ness has been shown. Therefore,- the 
person serving the -notice and. the person 
filing the suit is: one and the.same. The 
defendants did not take up any plea that 
they were misled as to the identity of 
the plaintiff and/or the person who had 
issued the . notice. On:the other hand, 
there is an. admission in the pleading 
that they - having had found out the 
identity of the plaintiff had agreed to 
pay a sum‘ of Rs, -2415/-, and in fact 
issued a cheque in. favour of the plaintiff. 
In our: opinion, the said conduct of -the 
defendants clinches the issue in saupu 
of the-plaintiff, , 

.12. S. N. Dutt . (AIR. 1961 SC 1449) 
(supra): came «up. for ‘their. Lordships’ 
consideration in a later decision, Raghu- 
nath Das v. Union of. India, AIR. - 1969 
SC 674° Hegde, . J.. sspeaking for: _the 


Supreme’ Court held as under : _ 
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"8. The object of the notice contem- 


plated by that section is to give to. the. 


concerned Governments and. public off- 
cers opportunity to reconsider the legal 
position and to make amends or settle 


the claim, if so advised without litiga- 


tion, The ‘legislative intention behind 
that section in our opinion ig that public 
money and time should not be wasted 
on unnecessary litigation and the Gov- 
ernment and the public officers should 
be given a reasonable opportunity to 
examine the claim made against .them 
lest they should be drawn into avoidable 
litigations, The purpose of .law is ad- 
vancement of justice. The provisions 
in Section 80, Civil Procedure Code are 
not intended to be used as booby traps 
against ignorant .and_ illiterate persons, 
In this case we are concerned with a 
narrow question, Has the person men- 
tioned in the notice as plaintiff brought 
the present suit or. is he someone else ? 
This question has to be decided, by read- 
ing the notice as.a whole in. a reason- 
able manner. “, 


9. In Dhian Singh Sobha Singh v. 
Union of India, 1958 SCR 781 at p. 795 = 
(AIR 1958 SC 274 at p. 281) this Court 
observed that while the terms of Sec- 
tion 80 of the Civil Procedure Code must 
be strictly complied with that does not 
mean that the terms of the section 
should be construed in a pedantic. man- 
ner or in a manner completely divorced 
from commonsense. The relevant passage 
from that judgment is set out below: 
(At p: 1451 of AIR) 


“We are constrained to observe .that 
the approach of the High Court to this 
question was not well founded. The 
Privy Council no doubt laid down in 
Bhagchand Dagadusa v., Secy. of State, 
AIR 1927 PC 176 that the terms of sec- 
tion should be strictly complied with. 
That does not however mean that the 
terms of the notice should be scrutinised 
in a pedantic manner or inta manner 
completely divorced from commonsense. 
As was stated by Pollock, C. B., in Jones 
v. Nicholls, (1844) 13 M & W 361 = 153 
_ER -149 ‘we musi import a little common- 
‘sense into notices of this kind.’ Beaumont, 
: C.J., also observed in Chandu Lal Vadilal 
v. Govt, of Bombay, AIR 1943 Bom 138. 
“One must construe Section 80 with some 
regard to commonsense and to the object 


with which it appears to’ have. been 
passed.” a Se 


10. It is proper to expect that the 
authorities who ‘received the notice would 


. Union. of India v. Mangilal Janakiprasad 
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have imported some commonsense into 
it. At any rate they should have done so. 
and we must assume that they. did, The. 
fact that they did not - object to the 
validity. of the notice in their pleadings 
shows that they never considered the 
person who brought the suit as being 
someone other than who issued the 
notice. a | Bio 3 

11. It is the contention of Mr, Syed 
Mohamud, learned Counsel for the Union 
of India that the present case falls within 
the rule laid down by this Court in 1962- 
1 SCR 560 = (AIR 1961 SC 1449) (supra). 
We are not persuaded that it is so. In 
S. N. Dutt’s case a notice was sent by a 
lawyer on behalf of the concern known 
as S. N. Dutt & Co. The notice in ques- 
tion did not indicate either specifically 
or by necessary ‘implication that the 
concern in question is a proprietary con- 
cern and S. N. Dutt was its sole proprie- 
tor. Referring to that notice, this Court 
observed (At p. 677), ‘The prima facie 
impression, from reading the notices 
would be that Messrs. S. N. Dutt & Co. 
was some kind of partnership firm and 
notices were being given in the name of 
that partnership firm. It cannot therefore 
be said, on a comparison of the notices 
in this case with the plaint that there 


‘is identity of the person who issued the 


notice with the person who brought the 
suit.’ Further in that case the defendant 
challenged the validity of the ‘notice 
right from the beginning.” ae 


13. Their Lordships have considered 
the purpose of provisions relating to 
notice. It is worthwhile to mention that 
Section 80 C. P. C, has undergone a 
change exactly in tune’ with the obser- 
vations made by their Lordships in 
Raghunath Das (AIR 1969 SC 674) 
(supra). It is true that there was a move 
by the Law Commission to delete Sec- 
tion 80 C. P. C. altogether, but it has 
been retained in a modified form and 
Section 80, sub-section (3), as amended, 
reads as under:— 


“80. (3) No suit instituted against the 


Government or against a public officer 


in respect of any act purporting to- be 
done by such public officer in his official 
capacity shall, be dismissed:merely by 
reason of any error or defect in the 
notice referred to in sub-section (1), if 
in such notice — — Pa 2% 

(a). the name, description and. the resi- 
dence of the plaintiff had been so given 


~ 
~ 


1979 
as to enable the appropriate authori-v 
or the public officer to identify the per- 
son serving the notice and such notize 
had been delivered oy left at the offize 
of the ‘appropriate authority. specified n 
sub-section (1), and 


XXX XXX g 


XXX 


14. The present law, in our opinion, is 
the upshot of the decision rendered Ky 
their Lordships in Raghunath Das (supr). 
In the present case, the firm which h.d 
served the notice is the same firm wko 
filed the suit. Their right to file the suit 
has been upheld by the trial court ard 
the validity or correctness of the findings 
hag not been questioned ‘before us. Tae 
defendants did not take up the plea that 
they were misled as to the identity 5f 
the plaintiff, contra, the. defendants could 
place the plaintiff, had negotiations aad 
agreed to pay a certain amount and th2y 
stare on the face of the records, 


15. We have no manner of doubt that 
the firm which’ had served the notte 
has brought the action and the Karta >of 
Hindu Joint Family firm has presented 
the suit as the representative. 


16. Section 80 C. P. C. should . >e 
construed with some regard to common- 
sense bearing in mind the object r 
which it stands, The defendants did nət, 
in our opinion, very rightly take up aay 
plea in their written Statement as to tne 
validity of the notice on the score tkat 
the person who had brought the suit vas 
somebody other than the one who had 
issued the notice, Therefore, we are fizm 
in our view that the notice was not m- 
valid in law as contended by the learr=d 
counsel for the appellants. 


' 17. We are of the positive view that 
the principles of law laid down by thzir 
Lordships ‘in Raghunath Das (AIR 1969 
SC 874) (supra) are squarely applicablein 
the instant case. As such, we do not find 
any reason to disturb the judgment end 
decree. No other point has been urged 
before us during the course of argument. 


18. In the result, we dismiss the appeal 
with costs, 


g “Repeat E 
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BAHARUL ISLAM, J. 
Hurmat “Ali and others, Appellants 


v. Union of India and. others, Respon- 
dents, 


_ Second Appeal No. 81 of 1976, 
23-3~1978.* 


Limitation Act (36 of 1963), S. 22 — 
— Continuing tort — Threat of de- 
portation is a continuing tort. 


The quit India notice to a citizen 
constitutes a threat of deportation 
overhanging the citizen of India every 
moment and is a continuing . tort. 
The citizens have a right guaranteed 
by the -Constitution to stay in India. 
By the threat if deportation, the Union 
of India has committed a continuing 
civil wrong ‘or a continuing tort on 
and .from the date of service of the 
notice to quit India and the cause of 


Gau. 21 


-_ 


Dj- 


action of the suit arose de die in 
diem, AIR 1975 Bom 176 and AIR 
1959 SC 798, Rel. on, > (Para 9) 


Anno: AIR Comm. Limitation Act 
(5th Edn.), S. 22, Notes 2-and 4, 


Cases Referred: Chronological Paras 


AIR 1975 Bom 176 ' § 
AIR 1959 SC 798 _9 


S. N. Bhuyan and S. N. Chetia, for 
Appellants; M. A, Laskar, for Respon- 
dents. 

JUDGMENT :— This soed is by the 
plaintiffs who filed a suit for declara- 
tion that they were Indian citizens 
after they had been served with a 
quit India notice by defendant No. 3 
Superintendent of Police, Nowgong. 

2. The material facts of the plain= 
tiffs case are: 


Plaintiff No, 1 is the husband, plain- 
tiff No. 2 is his wife, and the other 
plaintiffs -.are their children. The 
plaintif No. 1 was born in the. dis- 
trict of ‘Mymensing. which was in 
Bengal, a province of undivided India 
at that time. and now a part of 
Bangladesh. He migrated to Assam 
with his parents and brothers about 
40 years ago. and. settled at village 
Khalihamari under . Samaguri Police 
Station in the district of Nowgong. 


| His wife and the children were Indian 





*(From. decision’ of . N. Hazarika, ASSE 
Dist. J., Nowgong, . D/- 24-2-1976.) 
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citizens by birth arid that all of them 
have been living in. Assam. The 
plaintiff No. 1 also has his landed 
properties in Assam and he is a voter 
of the Assam Legislative Assembly. 
But as the plaintiffs were served with 
a notice to quit India by the -Superin- 
tendent of Police, Nowgong ({respon- 
dent No. .3),. they filed the suit after 
having .issued notice under S, 80, 
Civil P. C. na 

3. The defendants filed a written 
statement and contested the suit, They 
denied the allegation of the plaintiffs 
that they were Pak Nationals. 


4. The‘ learned trial Court framed a 
number of issues of which Issue Nos. 
4 and 7 are relevant. They are: 


t4, Whether ~ the 
citizens of India ? 


plaihtitis are 


7. Whether the suit is barred byo 


limitation 7 Tii 


'5. Both the Courts below have 
EEE found that the plaintiffs 
are Indian citizens, but they have held 
that the suit was barred by limitation 
and dismissed the suit. 


6. The only point canvassed before 
me by Shri S, N. Bhuyan learned 
counsel of the appellant is that the 
learned courts below erred in holding 
that the suit was “barred by limitation: 
Shri M. A. Laskar, counsel for the 
respondents on the other hand ‘submits 
that the findings of the learned Courts 
below were correct as Art. 53 which 
' provides a period of three years for 
filing a declaratory suit applies to 
the case in hand. On the ofher hand 
Mr. S. N. Bhuyan, submits that there 
- is no period of limitation in such a 


suit and, as such, the suit was. not 
barred by. limitation... In support ‘of 
his contention Mr. Bhuyan cites- be- 


fore me a Division Bench decision of 
the Bombay High Court in the case 
of Sayed. Ahmed Kabuli v. State of 
Maharashtra reported in AIR 1975 
Bom 176. In that case the plaintiff 
filed) a suit for declaration that . he 
_ was an Indian citizen and also for. an 
order of . permanent  injunction::. re- 
straining the State. of Maharashtra 
from deporting him as a foreigner 
under the provisions of the Foreigners 
Act. His case was ‘that he was ‘born 
in Afghanistan, but the had made India 


his domicile since his arrival in Bom- 


bay in the year 1941 and that ‘he 


. from their 


‘Oct. .2, 1962. 


peal was also 


- 23rd Jan., 
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never left India since then. He, how- 
ever, on the pressure’ of police offi- 
cers, was constrained to register him- 
self as a foreigner on 12th July, 1956 
and also to receive Afgan passport 
thereafter through Afghanistan Con- 
sulate to enable him to continue his 
stay in India. .After the expiry of the 
passport period on 11-4-1961 the 
Afghanistan Consulate declined to re- 
new ‘his passport. The defendants, 
who were police officers, on the other 
hand, threatened him to serve a 
notice to quit India if the passport 
was not renewed within two months 
notice dated 11-12-1961. 
and finally such a notice was served 
on him on 18-7-1962. The plaintiff 
then instituted his suit after serving 
notice under S. 80, Civil P.. C, on 
The State of Maharash- 
tra in its written statement denied 
that the plaintiff was an Indian citi- 
zen. On a consideration of the evi- 
dence, the trial Court held that the 
plaintiff was an Indian citizen, but it 
held that Art. 120 of the Limitation 
Act, 1908, applied to the case and as 
the suit was filed beyond six years it 
was barred by limitation and, -as such. 
the suit was dismissed. His first ap- 
dismissed by a Single 
Judge of the High Court. `The plain- 
tif then took an appeal under the 
Letters Patent in which the Division 
Bench observed (at ‘pp. 178, 179): 


“We are afraid, the dismissal of 
the appeal and the suit by the Single 
J udge does not appear to have been 
warranted. The trial Judge has found 
that the plaintiff had proved bis 
being a citizen of India on 26th Jan. 
1950. This. finding. does not appear to 
have been challenged in appeal and 
he has not considered it fit to reverse 
the same. Even before us the learn- 
ed Assistant Government Pleader had 
very little to say while challenging 
this. finding of fact. It was not dis- 
puted that the plaintif came to India 
in the. year 1941, while he was still 
a boy of 14 years, he having. been 
born in Afghanistan in the year 1926. 
He appears -to. have become major in 
the year 1944 and has not left India 
at any time during the period from 
1941 till the. institution of the suit on 
1962. -He declined to ac- 
company his uncle, who left India in 
the year 1946. He has been married 


1979 . 


in India and. has been- doing business 
in India. 
and has exercised franchise. Th»se 
undisputed tell-tale facts are by then- 
selves sufficient to hold.. that he 


plaintif has adopted India as a ‘ dorai-" 


cile of ‘his’ choice notwithstanding he 
having been. born in Afghanistan in 
the year 1926. 

. A person found to bea citizen at 
the commencement of the Constiu- 
tion possesses certain 
rights including freedom of movemr nt 
and protection against’ unwarranted 
interference therewith. It is difficult 
to resist ` his claim for protecton 
against unlawful interference if such 
case is made out n 


Their Lordships further’ observed ‘at 


p. 181): “oe ae 
“It is well settled that Limitathn 
Act only bars remedy and does xot 


destroy the substantive rights, except- 
ing as provided under S, 28 (of 1808 
Act) with regard to the rights in im- 
movable properties. Status of a p-r- 
son as citizen of India cannot be sid 
to have been extinguished merely þe- 
cause his remedy for getting decla-a- 
tion to that effect is lost due to “he 
bar of limitation.” 

Their Lordships decreed the suit. 

7. The facts of the case in hand zre 
exactly similar to those of the Bom- 
bay case (supra). 

8. In my opinion the matter. may 


be approached from another - point of 


view. 

9. In my opinion S. 22 of the 
Limitation Act, 1963, applies to the 
present - case. The defendants’ qaiit 


India notice ‘constitutes a threat of 
deportation overhanging the plaintits 
every moment’ and is a continung 
tort within the meaning of S. 22 of 
Limitation Act. “A tort’ is a civil 
wrong”. “A wrong is simply a wrong 
act — ah act contrary to the rule of 
right and justice. A synonym of it is 
injury (Salmond’s Jurisprudence). 
Both the Courts having concurren ly 
found that the plaintiffs are” Indian 
citizens, which finding of fact has rot 
been as it cannot be, challenged te- 
fore me, the plaintiffs have a right 
guaranteed | by the Constitution to’ ‘stay 
in‘ India. By the threat of deporia- 
tion, the defendants have. committed a 
continuing: civil wrong or a continuiag 
tort on and from the date of serve 


Haladhar- ‘Sarma. v. Asam Go-Seva Samity ` 


He..is registered as a vo-er. 


, fundamencal ; 


Gau... 23. 


of the notice to quit India upon the 
plaintiffs and the cause of action of 
the suit arose de die- in diem. 
.. Interpreting: the expression ‘“continu- 
ing .wrong” in S. 23 of the Limitation 
Act, 1908, the Supreme. Court in AIR’ 
1959 SC 793- has held-(at p. 807): 

“It is. the’ very essence of a con- 
tinuing wrong that it is an. act which 
creates a continuing ‘source’ of injury 


-and renders the doer of the act res- 


ponsible and liable for the continu- 
ance of the said injury. 
ose cee oes &@ Wrongful act is of- such a 


character that the injury caused by it 
itself. continues, ‘then. the act consti- 
tutes a continuing wrong”. 


As a result of the foregoing discus- 
sions, it must be held that the. suit is 
not barred by limitation. 


10. In the result the appeal suc- 
ceeds and is allowed. The judgments 
and decrees of the Courts below are 
set aside.. The respondents shall pay 
costs ai - this appeal. 

Appeal allowed. 
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Haladhar Sarma, Appellant v, Assam 
Go-Seva Samity, Respondent. 


Second Appeal No. 140 of 1975, D/- 
22-3-1978,* 


(A) Specific Relief Act (47 of 1963), 
S. 34 — Suit for declaration of title 
to house '— Tenability — It can he 
filed- without praying for declaration 
of title to land over which the house 
is constructed. (Para 4) 

Anno: AIR Manual (3rd Edn.) Spe- 
cific Relief Act, S. 34, N. 1. 


(B) Civil P. C. (5 of 1908), O. 41. 
R. 22 — Appeal against dismissal of 
suit — Failure to file cross objection 
against findings — Respondents right 
to raise objection against findings can- 
not be denied — Held  cress-objection 
can be filed against part of a decree 
and not against findings. (Para 6) 


Anno: AIR’ Comm, C P. G (8th. 
Edn.), O. 41, R 22, N. 4. 


*(From decision of I P. Brahma Asst. 
Dist, J. No. 2 Gauhati, DJ- 21-7- 
1975). - a 
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(C) Civil P. C. (5 of 1908), O. 41, 
R. 31 — Findings and reasoning — 


Judgment not written, in form 
in rule — Held rule not violated if 
perusal of judgment shows that points 
for determination were before Court 


and reasons for jts findings were 
given by. it. | (Para 8) 
Anno: AIR Comm, C. P. C.. (8th 


Edn.), O. 41. R. -31, N. 1 


(D) Specific Relief Act (47 of 1963), 


S. 34 — Suit for declaration of title 
to house — Court can examine the 
prima facie title of the plaintiff to the 
land on which house is constructed to 


find out who constructed the house 
and how he did it. (Para 9) 


Anno: AIR Manual, (8rd Edn.) Spe- 
cific Relief Act, S. 34. N. 33. 


(E) Societies Registration Act (21 of 
1860), S. 6 — Suit by society through 
its president — Appeal against — Same 
nomenclature as in plaint maintained 
in appeal memo — Appellant must he 
deemed to have admitted named per- 
son as society’s president, 


Where in the appeal against a society, 
the respondent-society was described 
in the memo of appeal as the society 
through a particular person as its pre- 
sident, the appellant must be deemed 
tohave admitted the person so referred 
as the president of the society. Conse- 
quently, the appellant could not deny 
the locus standi of such person to file 
the suit against which appeal was pre- 
ferred, as the president of the society. 
in question. In such a case, it was not 
open to the appellant to say that ‘the 
person was so described in the memo 
of appeal because he was similarly des- 
cribed in the plaint when there was 
no allegation to that effect in the 
memo of appeal or anywhere, 

_ (Para 5) 

Anno: AIR Manual (3rd Edn.), So- 
cieties Registration Act, S. 6, N. 1. 

(F) Civil P. C., (5 of 1908), Ss. 100 
and 101 — Finding of fact — Interfer- 
ence in second appeal — Finding with 
regard to the ownership of the house 
— Being a finding of fact, it cannot 


be upset in second appeal, even if 
erroneous. (Para 9) 
Anno: 


AIR Comm. C.P.C. (7th Edn) 
Ss. 100, 101, N. 52. ; 
B. Sarma, for Appellant; B, K. Gos- 


wami and P, N. Goswami, for Respon- - 


dent, 


Assam Go-Seva Samity 


shown . 


A.I. R. 
JUDGMENT :— This appéal is by the 


defendant. The brief facts of the case 
are ; 3 
The plaintiff, namely, Assam Go- 


Seva Samiti, is an institution register- 
ed under the Societies Registration Act 
and established for doing constructive 
works in the line of the ideals of 
Mahatma Gandhi. Its .caSe was 
that it got settlement of 99 and 
odd Bighas of land at village Basistha 
under Beltola mouza. The land origi- 
nally was Fee-Simple Grant belonging 
to late M. M. Lahiri, who donated the 
land to the Bhudan . Movement, Smt. 
Amal Prova Das, according to the 
plaintiff, was, and still is, the President 
of the said Samiti, The land was muta- 
ted in her name as the President of 
the Samiti. The plaintiff's further case 
is that 6 Bighas out of the said land 
had been acquired for Government 
purposes and the rest remained in pos- 
session of the plaintiff Samiti, The 
Samiti constructed house for accom- 
modation of its office on an area of 
land measuring 1} kathas of Dag No. 62 
with C. I. Sheet roofing. There was 
also a thatched house attached to the 
above-mentioned C. I, Sheeted house. 
A temporary latrine was also con- 
structed for use by the occupants of 
the aforesaid premises, The defendant 
Shri Haladhar Sarma was a member 
of the said Samiti, who later on was 
appointed Secretary of the Samiti in 
1966 at a -salary of Rs, 100/- per 
month, subsequently raised toRs. 150/- 
per month. He was allowed to stay 
in one of the rooms for the conveni- 
ence of doing the official work of the 
institution. But later on as he failed 
to discharge his duties honestly and with 
integrity, he was removed from the 
Secretaryship by a resolution in meet- 
ing of the society held on 29-11-1968 
and Shri Ramcharan Das and “Shri 
Khargeswar Bhuyan were appointed 
Joint Secretaries in his place. The de- 
fendant was then directed by the Samiti. 
to hand over charge to the Joint Se-. 
cretaries within 31-12-1968 and the 
defendant handed over charge as 
directed. The defendant .was also 
directed to vacate the room occupied 
by him and he complied with | the 
directions. But sometime later he with 
two or three other persons forcibly 
entered into the room after. breaking ` 


open the lock put to it by the plain= ` 
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tiff. So the plaintiff was | compelled to 
bring . this suit for ejectment of «he 
defendant from the suit premises. 


2. The defendant has filed a written. 
statement and contested the suit. =e 
has admitted that the plaintiff is a 
registered society, He 
‘ pleas in the written statement, such 
as that-the suit was not maintainabie, 
that it was barred by limitation, that 
the plaintiff had no. locus standi. to 
bring the suit and that there was no 
cause of action for the suit. He ad- 
mitted that 99 and odd Bighas of lend 
had been donated by the origixal 
owner to the Assam Bhudan Samti. 
But his case was that the Bhucan 
Samiti made - 
to different persons including himself 
and that 30 Bighas of the land was 
allotted to him and he constructec a 
dwelling house on that land and he 
was occupying: the same. He says tikat 
the suit premises belonged to him and 
not to the plaintiff-society. o 


3. On the basis of the. pleadings a 
number of issues were framed by the 
trial court and after trial it dismisee-d 
the plaintiffs suit. On, appeal fhe 
learned Assistant District Judge No-2, 
Gauhati reversed the judgment and 
decree of the trial court and decreed 
the plaintiff's suit. 


4.-The first submission made >y 
Shri B, Sarma, learned counsel 
pearing for the appellant, is that the 
suit has not been properly framed and 
valued. The material prayer of fhe 
plaintiff is “that the Samiti be awand- 
ed possession of the house . descrited 
in the schedule to the plaint on evc- 
tion of the defendant and his persms 
therefrom. “In para 9 of the plant 
the plaintiff valued the suit for the 
of court’s ‘jurisdiction at 


purpose 
Rs. 5000/-. Shri Sarma submits that as 


declaration of title to the house is rot 
possible without a declaration of plañ- 
tiff’s title to the land on which the 
house has been built, the frame of 
the suit and its valuation have been 
improper as the suit, counsel submts, 
ought to have been for a declaratisn 
of title to the 
house is situated as well as to fne 
house. I am unable ‘to accept the sio- 
mission of the ‘learned -counsel, for, it 
is conceivable that declaration of tide 
to. a house is possible without declara- 
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‘the house is 
‘question, ‘he 


‘took seve-al - 
“the land in question. 


allotments of that Jand 


‘Act may sue or be 


ene 


-land on which tne, 
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tion of his ‘title to: the land on which 
situated. In the instant 
case if the plaintiff is -otherwise able 
to establish his title to the house in 
“will get a decree, _ else 
his suit will fail. In my opinion the 
frame of the suit is not bad for want 
of -declaration of* plaintiffs title to 
The submission 
of the appellant has no ‘substance. 
'5. The next submission of the 
learned ‘counsel for the appellant is 
that the plaintiff had no locus standi 
to file this suit, His submission is 
that Smt. Amal Prova Das was not 
the President of | the plaintiff-Samiti 
and as. such she had no locus standi 
to file the suit, The admitted position 
is that the  plaintiff-society has been- 
registered under the Societies Regis- 
tration Act, 1860. S. 6 of the said Act 
provides—— 

“6, Suits by and against sociéties.— 
Every society registered under this 
sued in the name 
of. the president, chairman, or princi- 
pal secretary, or trustees, as shall be 
determined by the rules and regula- 
tions- of the society, and, in default of 
such determination, in the name of 
such ‘person as shall be appointed by 
the governing body for the occasion: 
- Provided that it shall be competent 
for any person having a claim or de~. 
mand against the society, to sue the, 
president or chairman, or principal 
secretary or the trustees thereof, if on 
application to the governing body some 
other officer or person be not nomina- 
ted to be the defendant.” - 

The plaintiff in the ‘ cause title of 
the suit described itself as “Assam 
Go-Seva Samiti (represented by its 
President Smt. Amal Prova Das) ...” 

In para 6 of the written statement 
the defendant has stated:— 


“He does not admit that Smt. Amal - 
Prova Das is the President of the Go- 
Seva Samiti ... She has no locus 
standi to bring this suit.” 

The defendant says that he himself is 
a member of the Samiti. He is there- 
fore expected to know who the Presi- 
dent of the -Samiti is: On a ‘question! 
put to him, learned counsel for ‘the: 
appellant submits that Shri M, M. 
Choudhury, was the President but he 
resigned. The defendant is unable -to 
say- as - ‘to. who became. the President 
in place of Shri Choudhury. a 
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passages from the evidence of Shri 
Prabir Ram Barua, one of the: P. W’s 
were read out to me by learned coun- 
sel of the parties, Shri Barua has de- 
posed that initially his father late 
Kamakhya Ram Barua was the Presi- 
dent of the Samiti, after him Shri 
M. M. Choudhury became the Presi- 
dent, and on Shri M. M. Choudhury’s 
resignation Smt. Amal Prova Das be- 
came the President of the society and 
he himself was appointed the Work- 
ing President. There is no evidence 
from the side of the defendant to’ the 
contrary. On the other ‘hand, in the 
memorandum of appeal the defendant 
has described the  plaintiff-respondent 
as “Assam Go-Seva Samiti through its 
President Smt. Amal Prova Das, This 
in my opinion, is an admission by the 
defendant-appellant that Smt. Amal 
Prova Das was the President of 
the Samiti at the relevant time, . Mr. 
Sarma submits that it does not amount 
to an admission. Smt, Das was des- 
cribed as the President of the Samiti 
as she was so described in the . plaint. 
Iam. unable to: accept the contention 
as there is no allegation to that effect 
by the. appellant in the memo of ap- 
peal- or anywhere. Smt. Amal Prova 
being the President of the society, 
therefore, had the power under S. 6of 
the Socieies Registration Act to bring 
the suit. This submission of the learn- 
ed counsel also has no substance, 


6. The next submission of Shri 
Sarma is that the plaintiff sought to 
raise certain points to wit, (i) about 
the locus standi of the plaintiff to 
bring the suit; (i) that the plaint dis- 
closed no cause of action and (iii) that 
the suit was barred by limitation. The 
learned lower appellate court held that 
the appellant who was respondent be- 
fore him sought to raise these points 
but he did not allow him to do so as 
there was no cross objection. „The 
learned lower appellate court com- 
mitted an error in this regard. Across 
objection could be filed by a party 
against a. part of the decree but not 
against a. finding. I therefore allowed 
Shri Sarma to argue those points. and 
ake his submissions before me, 


7. With regard te the locus standi 
I have already given my finding above. 
But Shri Sarma also could not serious- 
ty contend that the plaint disclosed no 
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cause of action. He also did not seri- 
ously submit either that the suit was 
barred by limitatation. In the circum- 
stances therefore it cannot be said 
that the plaintiff. had no cause of ac- 


tion or’ that the suit was barred by 
limitation. i 
8. The next submission of the 


learned counsel for the appellant was 
that the judgment of. the learned ` 
lower ‘court was not in accordance 
with Order 41, Rule 31 of the Civil 
P. C. Rule 31 of O. 41 provides :— | 


“The judgment of the Appellate 
Court shall be in writing and shall 
state— . 

(a) the points for determination; 

_ (b) the degision thereon; 

(c) the reasons for the decision; and 
where the decree . appealed from is 
reversed or varied, the relief to which 
the appellant is entitled; 
and shall at the time ......” 


It is true that the learned lower 
appellate court has not mentioned the 
above points in a tabular form but on 
a perusal of its judgment it appears 
that the points for determination were 
before it and that the reasons for its 
findings were given. This submission 
of the learned counsel also has no 
substance. 


$. The last point which is of sub- 
stance is as to who was the owner of 
the house in question, As stated above, 
the plaintiffs case was that it was the 
owner of the entire land covered by 
the Patta No. 2 (vide Ext. 2) and that 
the premises in question were construc- 
ted by it and that one of the rooms 
was . allowed to be occupied ‘by the 
defendant as its Secretary. In a nut- 
shell the claim of the plaintiff was 
that it was the’ owner of the house 
On the other hand, the defendant 
claimed that the houses were con- 
structed not on the land belonging to 
the plaintiff but on a separate plot of 
land: measuring: 30 Bighas which was 
allotted to him by the Bhudan Samiti. 
As already stated, this suit was not 
for declaration of plaintiff's tithe in 
respect of the land. In this suit no 
decree for the title to the land can be 
granted. But in order to find as to 
who constructed the house arid how 
he did it, the Court can examine the 
prima facie title of the party to the 
land in question. From that point of 
view the learned lower appellate court 
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xamined and found, prima facie, “and 
"fin. my opinion — correctly, 
land :in question belonged to the plin- 
tiff..He. based his finding on this p-int 


. on oral evidence as well-as a.nurmber |: 
of documents. particularly Ext, 2 and : 
"appeal, 


Ext, 6. Ext. 2 is the’ patta No, = of 
village Basistha in’ :. Mouza Beltola.- It 
contains the suit: dag No, 68, It stends 
inthe name of “Smt. Amal Prova Das, 
President, Assam” Seva’ Sangha”, Ext. 6 
is a report submitted by 
fendant as the Secretary of ‘the 
‘Assam Go-Seva Samiti. on 8-4-3959 
‘to the society. In this document 
he admitted. that an area of land 
measuring nearly 100 SBighas - 1ad 


‘been donated to the -Bhudan Samiti by - 


the original owners of the land which 
was Fee Simple. The. learned lower 
appellate court, therefore, was justizied 
in his observation that after Ext, € it 
did not lie. to the mouth of defendant 
to say that the entire land of nesly 
100 Bighas (of ‘which 6 Bighas ad 
been acquired by- the Government) -lid 
not belong to the plaintif. Therefere, 
the learned lower appellate ecurt 
committed no error in coming. to a 
finding that prima facie the plainciff 
had title to the, land covered by Petta 
No. 2, With © regard. to the houses in 
question, the learned lower appelkte 
court also came. to. the finding on a 
consideration .of the oral . evidence of 
the. witnesses examined by. the partes, 
that the houses were constructed by 
the plaintiff and it 
Ext. 5 is-a list of articles which was 
exhibited by the defendant showng 
the articles handed ` 


serial Nos, 1, 2 and 3 at page 2 of 
Ext, 5 were. respectively” (1) A thr-e- 
roomed house with a verandah on the 


frount, C. I. sheet roofed, „Assam type; - 


(2) A cow-shed with C.. T. Sheet: rosf- 
‘èd; (3) A: cow-shed-—one’ room ‘of CI, 
l Sheet, the other. roof was. of: “asbestos. 


“The learned counsel for the “appel 
lant submits ` that. the house descrited 
in the Schedule to the plaint does rot 
tally with the house described at seral 


No, 1 at page 2 of Ext: 5. It. 
is true that ‘in - the“ plaint: “tne 
verandah of the house“ was” mt 


mentioned but all the same the lear- 


ed lower appellate ‘court. came to tae. 


finding that the house described::...n 


{Ext, 5 and that. described. in the sche- 
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that ‘the 


the de- . 


belonged to it.. 


‘over by him to 
the plaintiff, The articles described at 


‘of Court-fee 


‘sought: Therefore, 
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dule was oné. and ‘the same.: The find- 

ing. of the learned lower appellate 
court with regard to. the ownership of 
the house is a finding of fact, and 
even if ‘erroneous, . the law’ is well 
settled, it cannot, be “upset in a second 


10. In’ the result this ` appeal fails . 
and is dismissed. The parties will ‘bear 
their own costs of this appeal, l 


Jappen] dismissed. 
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(IMPHAL BENCH) 
BAHARUL ISLAM AND | 

|. K, LAHIRI JJ. 


Ayekpam - Biramangol: - Singh, Peti- 
tioner v. State Bank of India ang an- 
other, Opposite ‘Parties. 


Civil Revn, No. 6 of 1976, D/-: 8-3- 
1978. K 

Court-Fees Act. (7 of 1870), S. 7 (iv) 
{c) — Suit under — Plaintiff has ab- 
solute right or option to put any 
valuation of relief —- Court has no 
power to interfere with the valuation 
~- AIR.:-1944 Pat 17 : (FB) and. AIR 
1939 Nag 50: (FB), . Dissented from. 
Civil .P. C. (1908), O. 7, R. 1 and Sec- 
tion 151 — Suits aon Act (1887). 
3. Be. ` 


Per: Division Bench:— In a suit un- 
der S., 7 (iv) (c) of the Act, the plain- 
tiff is at liberty to value his suit at 
an amount at which he values the re- 
Hef sought and the court has no power 
to interfere in the valuation of relief 
put by ‘the plaintiff for the purposes 
under 8S. 7 -{iv)> (6). AIR 
2944 Pat 17°.(FB) and AIR 1939 Nag 
50 EB ` Dissented from. ~- 

(Paras 11,, 12,’ and: 33) 


Per Islam Ii A perusal of dls. (a) 
to (f) ‘of sub-sec, (iv). of S. 7,- shows. 
that in: the . suits covered by these 
provisions the reliefs - claimed- cannot 


Fe put at any definite: sum: of money; 


and so in all such ‘suits the plaintiff 
kas been. given the liberty to. state the 
amount ‘at “which he values the reliefs 
` the plaintiff can 
‘value a suit covered’ by S. 7 (vY. (e) 
of the “Act at any: amount. - AIR 1958 
SC 245;.. AIR. 1972: Gauhati - 69; SR 
hla halal lr ey 


t Stra 
UEIT aE os 
«eg st +4 


te 
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1918 PC 135, AIR 1915 Mad 948 (FB) 
Rel. on. (Para 8) 


Section 7 (iv) has not said that he 
shall value the suit at a ‘reasonable’ 
amount “but shall not be valued at 
an arbitrarily low value.” 


“The principles of interpretation 
of statutes do not permit reading 
these expressions into the section. The 
amount put by him is bound to be 
arbitrary inasmuch as no definite sum 
can be put. (Para 11) 


Per Lahiri J.:— When S. 7 (iv) 
gives an. unfettered option to the plain- 
tiff to put any valuation and does not 
place any restriction or condition re~ 
lating to the suits mentioned in the 
para, in effect it has taken away the 
general. powers of the - Court . under 
O. 7 R. 11. (b) and S. 151 of the Code. 
The general power and the inherent 
powers stood modified by the special 
statutory provision in S. 7 (iv): ‘As 
such. the Court has no power to 
interfere with the plaintiffs valuation. 

(Para 21) 


- Once it is accepted: that the valua- 
tion is. left to the option of the plain- 
tiff it is difficult to value the relief 
with any precision or definiteness and 
there is no escape but to conclude 
that there can be no definite or pre- 
cise standard by which the valuation 
put by the plaintiff can be evaluated 
and characterised as arbitrary, fanciful 
or capricious or improper, Case law 
Discussed, | (Para 29) 
In the absence of any. amendment 
of the Court Fees Act or framing of 
Rules under the Suits Valuation Act, 
1887, the Court has no power to in- 
terfere in the valuation of relief put 
by the plaintiff for the purpose of 

Court fee under S. 7 (iv) (o) 
(Paras 30 and 33) 


Anno: AIR Manual (3rd Edn.) Court~ 
fees Act, S. 7 (iv) (c) N. 19; Suits 
Valution Act, S. 9 N. 1; AIR Comm. 
C.-P. C (th Edn.) 0.7 R. 11:N. 4 
S. 151 N, 2 (R). 


Cases Referred: Chronological Paras 


AIR 1972 Gauhati 69` - 2 13, 34 
AIR 1971 Punj 86 k 34 
AIR 1969 Bom 66 - oe . 34 
AIR 1967- Punj 309° ` -e 34 
AIR 1963 Him -Pra 9 =~ > >> 3 


AIR 1961 Punj 426 `. E 


AIR 1959 Bom 517 ~~ - g 
AIR 1959 Mys.-167 i 34 
AIR 1958 SC 245 - 9,. 11, 15, 
27, 29, 31 
AIR 1958 Bom 310- 34 
AIR 1955 Hyd 23 (FB) ` 34 
AIR 1953 Bom 382 34 
AIR 1952 Punj 335 (FB) 34 
AIR 1949 Lah 116 (FB) 34 
AIR 1946 Lah 94 (FB) 34 
AIR 1944 Pat 17 (FB) 11, 35, 36 
AIR 1941 Lah ‘1 34 
AIR 1941 Lah 97 (FB) 34 
AIR 1941 Lah 284 34 
AIR 1941 Lah 307 34 
AIR 1941 Mad 91 34 
AIR 1941 Rang 322 (FB) 34 
AIR 1939 Nag 50 (FB) 11, 35 
AIR 1934 Cal 448 (FB) 84 
AIR 1930 Cal 473 ` Sg 34 
AIR 1918 PC 135 10 
AIR 1915 Mad 948 (FB) 10 


(1913) 18 Ind Cas 363 (Mad) (FB) 34 
A. Sarma; Govt. Advocate, Megha- 
Jaya, L. M. Bora and L. Nandakumar 


Singh, for Petitioner; Imo Singh, Ad- 


vocate General, Manipur and N, N. 
Saikia, for Opposite Parties. 


BAHARUL ISLAM, J.:— This ap- 
plication under S. 115 of the Civil 
P.C. is by the plaintiff and is direct- 
ed against the order dated 16-8-1976 
passed by the Second Subordinate 
Judge, Manipur; directing him to value 
his suit and pay Court fee at an 
amount much higher than at what he 
valued it. 

2. The plaintiffs suit was “for de- 
claration that the decree dated 26-2- 
1973 in O. S. No. 4 of 1973 of the 
Subordinate Judge (II) is illegal, void 
and not binding on the plaintiff,” and 
“for a permanent injunction restrain- 
ing the defendant No. 1 (O. P. No. 1 
herein) from proceeding with the ex- 
ecution of that decree.” The plaintiff- 
petitioner , valued his suit at rupees 
4,200/- both for. the Courts juris- 
diction and the Court-fee under 
S. 7 (iv) (c) (wrongly typed as 7 (v) 
(c) in the plaint) of the Court-fees 
Act and paid ad valorem. court-fee on 
that amount, = 

3. The brief facts material for the 
purpose of the disposal of the. contro- 
versy . before us may be stated as 
follows : 

Opposite Party No. 1 (State Bank of 
India) brought Original Suit No.. 4 of 
1973 iù the Court of ` the :Second 
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Subordinate Judge, Manipur, agains: 
Drug House, Paona Bazar, Imphal, æ 
defendant No. 2 and the present peti- 
tioner as defendant No.1, and got a 
decree for Rs. 32,065.45 p. with costs. 
According to the petitioner the decre2 
was obtained by Opposite: Party No. - 
by collusion with the petitioner’s law- 
yer, Shri K. P. Dey. He brought this 
suit for the reliefs mentioned above. 


4. A plea, inter alia, was taken im 
his written statement by $Opposit= 
Party No. 1 that “the suit is grossl7 
undervalued” and that it ought to 
have been valued’. at Rs: 33,670.70 r. 
both for the purpose of Courts juris- 
diction and Court-fee. 


-§ The Court framed a. preliminar= 
issue, Issue No, 2, in the followin; 
terms: 


"2. Is not the suit sosiy valued? 
If not, what is its correct value”?. 
..6, The learned trial Court held,— 


“Looking into the substance and th3 
nature of the claim. it is clear thet 
the claim. of the plaintiff is in sub- 


stance one for setting aside the decre2 
even though he carefully avoided to 
mention such a-. word like “setting 
aside the decree” “in his reliefs cast ia 
‘the plaint. Though the plaintiff hes 
fixed the value at Rs. 4,200/- under 


S. 7 (iv) (c), he has not disclosed any 


basis for” calculation of that value. 


(emphasis added) . 
According to the learned Judge th? 
suit ought to have been valued =t 
Rs, 29,670.70 both for the purpose ct 
Court’s jurisdiction and Court fee. He 
arrived at the amount of rupes 
29,670.70p, thus: the impugned decre= 
was for Rs. 32,069.45p. — plus the cost 
ofthe suit, Rs. 1,601.25p. minus rupees 
4,000/- which the petitioner alleged to 
have paid. He directed the petitioner 
by his impugned order to value th 


suit at Rs, 29,670.70 p. both for juris- . 


diction and court fee as stated above. 


7. The agreed position before us & 
that the present suit is “to obtain a 
declaratory. decree with . consequential 
relief” and that it-has been correctly 
valued under S. 7 (iv) (c) of .the Coust 
Fees Act (hereinafter ‘the’ Act’) read 
with S. 8 of the: Suits Valuation. Ač. 
But the controversy before üs- is thet 
the amount at which: the suit has been 
valued, namely, Rs. 4 ,200/-; -is - grosshy 
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. inadequate, as 
the Opposite Party No. 2, M/s Medica l 


relief sought is’ 
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held by the 
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learned i 
trial Court, k 


3. Shri A, Sarma,- 
for: the petitioner 


learned counsel 
submits that in a 


. Suit governed by S. 7 (iv) (c) of the 


Act, the plaintiff is at liberty to value 
th suit at any amount. ' 
The relevant poe of S. 7 of the 


. Act ‘read: 


'S, 7, Computation of fees payable 
in certain suits: , 

` The amount of fee payable 
ths Act in the suits next 
m=ntioned 
lows: 

(i) For money. In suit for money 
(including suits for damages or compen- 
sation, or arrears of maintenance of 
arnuities, or of other sums payable 
periodically) ~~ according to the amount 
claimed : 


(ii) For maintenance and annuities. 
In suit for maintenance and annuities 
or other sums payable periodically — 
according to the value of the subject 
matter of the suit, and such value . 
Shall be deemed to be ten times the 
amount claimed to be payable for one 
year; © > 

(iii) For movable property having a 
market. value, In suits for- movable 
property other than money where the 
subject matter has a market value — 
according to such’ value at the date of 
presenting plaint :— 


(iv) In suits— ` ' - 

(a) For movable property of no 
market value. For movable property 
wĖere' the subject-matter has no mar- 
ket value, as, for instance, in the case 
of document relating to title. 


(b) To enforce a_ right to share in 
joint family. property. To enforce the 
rizht to sharé. in any property on the 


under 
hereinafter 
shall be computed as fol- 


ground . that it is joint. family pro- 
perty; i a 
(c) For a declaratory decree and 


consequential relief. To obtain a dec- 
laratory decree or order, where a con- 
sequential relief is prayed, 
(d) For an injunction. To obtain an 
injunction; l 
. (e) For easements, For a right to 
same benefit. (not herein. otherwise 
provided for) to arise out of land; and 
- (f) For accounts: . For: accounts— >- 
according to the . amount: at which the 
valued in the- plaint 
or memorandum. : -of appëak i ; 
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In all suits the plaintiff shall state 
the amount at oe he values the 
relief sought. 

A perusal of sub-secs. (i), (ii) and (iii) 
shows that in the’ suits covered by 
these clauses the reliefs claimed can 


be put in definite sums of money and. 


the amounts of court-fees payable’ in 
those suits are therefore respectively, 
on (i) “the amount claimed,” (ii) “the 
value of the subject-matter of the 
suit” and (iii) the market value of the 
subject of the suit. 


A perusal of cls. (a) to (f) of sub- 
sec, (iv) of Section 7, on the other 
hand, shows that in the suits covered 
by .these provisions the reliefs claimed 
cannot .be put at any definite sum of 
money; and so in all such suits the 
plaintiff has been given the liberty to 
state the amount at which he values 
the reliefs sought. In .our opinion, 
therefore, the plaintiff can value a 
suit covered by S. 7° (iv) (c) of the 
Act at any amount. 


9, Section 7 (iv) (b) of the Act. fell 
for consideration of their Lordships of 
the Supreme Court in AIR 1958 SC 
245, in which it has been held (at 
p.. 251): ; l 


“S. 7, “sub-sec. (iv) o deals: with 
suits to enforce the right to share in 
any: property. on the ground: that it 1s 
joint: family property ‘and the amount 
of fees payable on plaints in such 
suits. is “according to the amount at 
which the relief sought is valued in 
the plaint or memorandum of appeal. is 
Section 7 further pora that in all 
suits falling under S. 7 -(iv) the plain- 
tif shall state the amount at which 
the value of the relief is sought. If 
the scheme. laid down for the com- 
putation of fees payable in suits 
covered by the several sub-sections ‘of 
S. 7 is: considered, it would be clear 
that, in respect of suits falling under 
sub-sec, (iv), a -departure has been 
made and liberty has been given to 


the’ plaintiff to value his claim for the’ 


purposes of court-fees. -The theoreti- 
cal basis of this provision appears to 
be that in cases in which the .plain- 
tiff is given the option ` to: value his 
claim, it is really difficult to value 
the claim ‘with any precision or de- 
| finiteness. Take for instance the“ claim 
for partition where’ -the . plaintiff ‘seeks 
to. enforce his.right to.share:-in any 
property on .the Eroun ‘that : it is 
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joint family property. The = basis of 
the claim is that the property in res- 
pect of which’ a share is ‘claimed is 
joint family . property. In other words, 
it is property in which the plaintiff 
has''an undivided share. What the 
plaintiff purports to do by making a 
claim for partition is to ask the court 
to give him certain specified proper- 
ties separately and absolutely on his 
own account for his share in lieu of 
his undivided share in the whole pro~- 
perty. Now it would be clear that 
the conversion of the plaintiff’s alleged 
undivided share in the joint family 
property into his separate, share can~ 
not .be easily valued in terms of 
rupees with any precision or definite- 


ness. That is why legislature has 
left it. to the option of. the ‘plaintiff 
to value his claim for the payment 


of court-fees. It really means that in 
suits falling under S, 7 (iv) (b) | the 
amount stated by .the plaintiff as the 
value ‘of his claim for partition -has 
ordinarily to be accepted by the court - 
in computing the court-fees payable 
in respect of the said relief.” l 


Their Lordships, however, kept open 
the question that now. falls for our 
following ob- 
servation : l 


“In. the, circumstances .of this case. 
it is- unnecessary to consider whether, 
under ‘the: provisions of this section, 
the plaintiff has been given an ab- 
solute right or option to place any 
valuation whatever on his relief.” 


“The ratio of the above decision of 
the Supreme Court interpreting Sec- 
tion 7 (iv) (b) of the Act, in our opin- 
ion, equally holds good in the inter- 
pretation of S, 7 (iv) (c). The same 
view was taken by .a Single Judge of 
this Court in the case of Batuk Chan- 
dra v. Kirti Ram | „Das: reposted in AIR 
1972 Gauhati 69, 


10. The view we` hase iken of 
S. 7 (iv) (c) of the Court-fees Act 
gets support from AIR 1918 PC 135 
and AIR 1915 Mad 948 (FB). 


‘In - AIR’ 1918 PC 135 (supra) 
Lordships of. the Privy. Council ap- 
proving the view of. the Bombay High 
Court . held,- “where. a plaintiff sues 
for a declaratory decree. and asks for 
consequential reilef, and puts his own 
valuation ‘upon that - consequential re- 
lief,. then for. the Purposes of court- 


their — 


1879 ` 


fee and also for: the ` purposes c& 
jurisdiction, it: is the value that the 
plaintiff puts upon the plaint that de- 
termines both.” 


A Full Bench of the Madras Higa 
Court reported in AIR 1915. Mad 943 
(supra) held— 

“A suit for a declaration that an 
instrument of mortgage or sale ex- 
ecuted by the plaintiff or a decre 
passed against the plaintiff for a dekt 
is not binding’ on him, is not a mere 
declaratory suit, but is one with cor- 


sequential reljef falling under Sec- 
tion 7 (iv) (c), Court-fees Act, ani 
the Court ‘is bound to accept the 
valuation put by the plaintiff o2 


which ad valorem fee should. be paid.’ 


(emphasis added. 
41. Shri tne: Singh, learned . Advc- 
cate General, Manipur, who has ap- 
peared in pursuance of a notice issued 
by us concedes that in a suit covered 
by S. 7 (iv) (c) of the Court-fees Ac, 
the plaintiff is at liberty to put hs 
own value; but submits that -kə 
(plaintiff) cannot put an arbitrarily 
low value; -he submits that when. the 
suit is for declaration that a decre 
is void, he must put the value at te 
amount of the impugned decree. Ih 
support of his: contention, he takes 
strong reliance on AIR 1939 Nag 5 
{FB) and AIR 1944 Pat 17 (FB) Tre 
Full Bench of the Nagpur High Court 
in AIR 1939 Nag 50 (FB) = (suprz) 
held: 


“The principle that where the sut- 
fect-matter is so related to things 


which have a real money value thet- 


the relief asked for will affect these 
then the value of the suit for tre 
purpose of jurisdiction is to be taken 
as the market value of the property 
affected, cannot be adopted as the tert 
for Mae suits of the type coming 
under -S. 7 (iv) (c), because it is net 
the value of the thing affected - thet 
settles the value of the relief sough.. 


Tt is the value of the relief sought 
which has to be determined. Clear)r, 


if it is impossible to state what thet 
value is, the. value must be a notional 
one settled by somebody’s. caprice», 
and the Act, in our opinion, enables 
the plaintiff to fix it, but it does no; 
in our opinion, follow that in a cas® 


where though the value is uncertain 
jt is ‘manifestly great, the: plaint : 3 
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at liberty, not merely to fix what 
velue he likes but to maintain. that 
vélue when a Court says it is un- 


reasonable. .We wish it to be clearly 
ur.derstood that a Court should not 
endeavour -to correct the plaintiff's 


veluation except in a clear case where 
the disparity is so great -as to show 


_ that the plaintiff has not endeavoured 


to fix a fair value at all but has 
simply set down a figure which is un- 
reasonable and bears no relation to 
the value of the right litigated. In 
our: opinion’ on ‘the true consrtuction 
of the: Act the matter can be expres- 
sed as follows: 


“a *  * Tn a ease under Sec- 
tion 7 (iv) (c) though the plaintiff 
vélues it at a certain figure the Court 
can refuse to accept that figure. The 
diference between the two, cases lies 
in this: that in ‘the first case the 
Ceurt has' something definite ‘to go on, 
wrereas in a suit to obtain a declara- 


tien it is difficult. to determine what 


the true value of the relief sought is. 
Therefore a Court in such a _ case, 
even where objection is taken should 
nct lightly disturb the plaintiffs 
veluation' and should only do so if it 
is apparent that the .valuation could 
net have been given by any reason- 
atle man as the valuation of the re- 
lief sought. In other words, unless 
the relief sought can be given some 
scrt of a value and unless that value 
wnich any reasonable man would give 
is altogether disparate from the value 
that the plaintiff has given the plain- 
tiffs valuation stands. In other words 
w2 do not -understand S. 7 (iv) (c) to 
demand a construction which would 
be appropriate if the relevant part of 
tke Act above quoted ended with the 
words “and such value shall be bind- 
img on the Court.” There is nothing 
in the Court-fees Act which shows 
that in ‘this type of case the power 
wrich the Court is given by the Civil 
Procedure Code to challenge an under- 
veluation is taken away. The only 
difficulty is the practical difficulty of 
saying what- is .-an undervalue. In 
many cases, it would be: impossible to 
say what is’ an undervalue for the re- 
lief sought ‘might be of such a nature 
that no one -could’ say with any. de- 


firiteness whether the value is -great 
or- small. : But, although there - are 
such cases, and in such cases the 
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_ Plaintiffs value must be accepted, there 
‘are other cases we apprehend (other- 
wise the question put is meaningless) 
in which it would be possible to say 
that the value assigned is unreason- 
able though it might be impossible to 
say with precision -what the true 
value is, for a value can be great or 
a value can be small without. one 
being able to say with certainty ex- 
actly how many rupees are. involved. 
In such a case, if the Court thought 
that the value assigned was unreason- 
able we see no reason why it could 
not treat that unreasonable valuation 
as an undervaluation and ‘exercise its 
powers under O. 7, R. 11.” 


The Full Bench decision of the 
Patna High Court in AIR 1944 Pat 17 
(FB) (supra) held: | | 

“In a suit to obtain a declaratory 
decree with consequential relief the 
Court is empowered under the law to 
revise the valuation put by the plain- 
tiff and if on such revision it is of 
opinion that the valuation is insuffi- 
cient or arbitrary, it has jurisdiction 
to fix a right value.” 


What fell for decision of the Nag- 
pur High Court in AIR 1939 Nag 50 
(FB) (supra) was the interpretation of 
O. 7, R. 11, Civil P. C. and of the 
Patna High Court in AIR 1944 Pat 17 
(FB) (supra) was the distinction be- 
tween S. 7 (iv) (c) and Art. 17 (iii) of 
Sch. IT of the Court-fees Act. 


Further the ratio of the Nagpur and 
Patna decisions (supra) appears to be 
at variance with that of the decision 
reported in AIR 1958 SC 245 and as 
such the said two Full Bench deci- 
sions cannot be said to have laid 
down the correct law. 


In a suit under S. 7 (iv) (c) of the 
Court-fees Act, the plaintiff is at 
liberty to value his suit at an amount 
at which he values the relief sought. 
The section has not said that he shall 


value the suit at a ‘reasonable’ 
amount, “but shall not be valued at 
an arbitrarily low value.” The prin- 


ciples of interpretation of statutes do 
not permit ‘reading these expressions 
into the section. The amount put by 
him is bound to be arbitrary inasmuch 


as no definite sum can be put as 
stated earlier. oe | 
12. In our opinion, the learned 


Court below put an erroneous’ inter- 
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pretation to S. 7 (iv) (c) of the Act, 
and thereby exercised his jurisdiction 
with material irregularity in directing 
the plaintiff to value his suit at 
Rs. 29,670.70 which was calculated 
and arrived at by it. . We therefore 
set aside the impugned order of the 


learned trial Court. The application 
is allowed, The rule .is -made ab- 
solute. We, however, make no order 


as to costs. 


LAHIRI, J.: 13. Notwithstanding 
a final opinion expressed on the issue 
by my learned brother, Islam, J. in 
Batuk Chandra v. Kirti Ram Das, re- 
ported in AIR 1972 Gauhati 69, the 
learned Judge had considered that the 
question should be referred to alarger 
Bench when the same issue came up 
for consideration before his Lordship. 
This is manifestation of judicial wis- 
dom. 

14. Let me fashion the question to 
be answered :— 

“Whether the plaintiff has been 
given an absolute right or option as 
to the valuation of relief for the pur- 
pose of court-fee under S. 7 (iv) (c) 
of the Court-fees Act, 1870? or 
‘Whether the Court has power to 
interfere in the valuation of relief ‘put 
by the plaintiff for the purpose of 
court-fee under S. 7 (iv) (ce) ?” 

15. A cleavage of opinion of dif- 
ferent Courts of India exists on the 
question. The issue came up for de- 
termination before the Supreme Court 
in Sathappa Chettiar v. Ramanathan 
Chettiar, AIR 1958 SC 245. However, 
in my opinion, the question was left 
open by the Supreme Court, as the 
determination of the question was 
considered to be unnecessary, in that 
case, = 

16. Facts leading up to the refer- 
ence, the points decided by the trial 
court, the contentions raised by the 
parties and the reasons for arriving at 
the conclusion have been succinctly 
dealt with by Islam, J. in his judg- 
ment which has enabled me to scruti~ 
nise the matter carefully. I entirely 
agree with the conclusions reached 


but, have made endeavour to arrive 
at the same conclusion by adopting 


different methods. 

17. Section 7 of the Act provides 
for computation of court-fee in res- 
pect of suits mentioned in the para-< 
graphs contained therein. An analysis 
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of the paragraphs shows that 3 moc=s 
of valuation of the subject-matter of a 
suit are contemplated, namely, (1) 3y 
valuing the subject-matter according 
to its market rate [paras. (iii), (v) (G, 
(v) (e) ete]; (2) by attributing to 
the subject-matter an artificial vale 
based on specified rules of calculation 
[paras. (v) (a) (b) and (c)]; and (3) dy 
requiring the plaintiff himself to vale 


the relief he seeks [nara. (iv)]. In 
the instant case we are  concerred 
with the last mode. Para, (iv) kas 
six clauses, clauses {a) to () and 


each of the clauses deals with a par-i- 
cular type or class of suit but, in 
spite of difference in the nature of 
the suit contemplated under Cls. a) 
to (f) of para. (iv) the computation in 
respect of them is set forth at te 
end of the paragraph. The  sub-sec- 
tion enjoins the plaintiff to “state the 
amount at which he values the relef 
sought for’ and the amount of court- 
fee payable is to be computed accord- 
ing to the amount at which the relæf 
is valued in the plaint. Therefore, 
the sub-section 
to value the relief he seeks. 


18. Another position need be claci- 
fied before proceeding further that tae 
matter comes from the State of Mari- 
pur and no amendment of the section 
has been made, as represented by tae 


counsel] for the petitioner and tne 
learned Advocate General, Maniprtr. 


They also confirm that no rules have 
been framed under S. 9 of ‘the Suts 
Valuation Act, 1887. As such, tae 
point which we propose to dispose of 
is as to whether in the absence of ary 
Rules framed under S. 9 of the Sutts 
Valuation Act and in the absence of 
any amendment of the provisions n 
the Court-fees Act, the Court has 
power to interfere in the plaintifs 
valuation of relief for the purpose of 
court-fee under S. 7 (iv) of the Cour- 
fees Act, 


19. The learned Advocate Genera, 
Manipur has contended that though 
under §. 7 (iv) of “the Act” it is fer 
the plaintiff to value the relief, Ee 
has no absolute and unfettered  rigkt 
to put any valuation he likes and tke 
Court may, in exercise of its powezs 
conferred in O. 7, R. 11 (b) of the 
C. P. ©. or, at any rate, -in exerci 
of its inherent power under S, 151 .cf 
“the Code? has the power to. recons— 
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requires the plain&ff.- 


place any valuation he 


[Prs, 17-21] Gau. 33 


der it, taking into. consideration the 
averments made in the plaint, the re- 
lief sought or which may ultimately 
be granted to the plaintiff and may 
require the plaintiff to value the re- 
lief and direct payment of the deficit 
court-fee, 

20. Order 7, R. 11 (b) with which 
we are concerned reads as follows:— 


“R. 11. The plaint shall be rejected 
in the following cases, 
(a) k4 bE d *k ** 


(b) where the relief claimed is 
undervalued and the plaintiff, on 
being required by the Court to cor- 
rect the valuation within a time to be 
fixed by the Court, fails to do SO; . 

(c) & (d) E 

Order 7, Rule 11 (b) d ae Code 
refers to the general power of the 


Court to require the ~ plaintiff” to cor- 


kkt? 


rect the valuation “where the relief 
claimed is undervalued”. It is, how- 


ever, clear that the powers conferred 
under R. 1i are general powers and 
can be taken away by a statutory 
provision. The question is as to whe- 
ther the general power conferred 
under O, 7, R. 11 (b) has been taken 
away by S. 7 (iv) of “the Act”. Sec- 
tion 151 of the Code is also subject to 
the statutory provisions contained in 
S. 7 (iv) of “the Act”. Therefore, the 
answer to the main question would 
depend entirely on a true and correct 
interpretation of S, 7 (iv) ‘of “the 
Act”, 


21. Therefore, let me consider the 
scope and effect of S. 7 (iv) of “the 
Act”. A plain reading of the section 
shows that it requires the plaintiff, in 
respect of the suits mentioned in the 
clauses, to state the amount at which 
he “values the relief sought for” and 
the amount of court-fee payable to 
be computed according to the said 
amount at which “the relief sought is 
valued” in the plaint. The paragraph 
requires the plaintiff himself to value 
the relief. Now, the question is as to 
whether the plaintiff has the right to 
likes? Does 
the paragraph impose any restriction 
or precondition in regard to the 
valuation. to be put by the plaintiff? 
I do not find any -restriction or condi- 
tion put by the legislature. As such, 
it would not be proper for a Court 
to introduce restrictions or conditions 
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into the section. The language of the 
section is clear and unambiguous. It 
Bives an unrestricted choice to the 
plaintiff. Under these circumstances, 
it is not permissible for a court to 
Say that the relief was incorrect or 
undervalued or to correct the .said 
valuation, invoking the general powers 


contained in O. 7, R. 11 (b) or under 
S. 151 of “the Code.” When S, 7 (iv) 
gives an unfettered option to the 


plaintiff to put any valuation and does 
not place any restriction or condition 
relating to the suits mentioned in the 
iparagraph, in effect it has taken 
away the general powers of the Court 
under O. 7, R. 11 (b) and S. 151 of 
jof the Code. The general power and 
ithe inherent powers stood modified by 
the special statutory provision in Sec- 
tion 7 (iv) of “the Act”. As such, the 
jCourt has: no power to interfere with 
the plaintiff’s valuation. 

22, The suit in question clearly 
falls within the ambit of: S. 7- (iv) (o) 
of the Act is the common case of the 


parties. Counsel for the defendant 
and the learned Advocate General 
Manipur, appearing on behalf of the 


State’ have conceded and did not dis- 
pute the position. 


23. Therefore, let me proceed to 
mull over the issue from another per- 
spective. The nature of the suits 
mentioned in Cls. (a) to (f) of para- 
graph (iv) of S. 7. of “the Act” are 
such that it is not capable of being 
valued in money terms on any precise 
principle in respect of the relief in 
each of the suits. That appears to be 
the natent or obvious reason for the 
legislature to leave it to the plaintiff 
to put any valuation he likes on the 
relief he seeks in the suit. 


24, It was argued at the bar by 
the learned Advocate General that the 
view aforesaid would permit the plain- 
tiff to place any arbitrary, capricious 


and fanciful value on the relief. But 
the nature of the suits contemplated 
under the sub-section are such that 


no precise value can be put on the 
relief sought and that was the obvious 
reason as to why no definite standard 
could be prescribed by the legislature. 
When from the nature of the suit no 
precise valuation could be placed by 
the legislature, can it be said that 
there exists any definite standard or 
principle by which the valuation can 
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be gauged? By what standard it 
would be determined that the relief 
has been undervalued or the valuation 
is arbitrary, capricious and fanciful ? 


25. It is not possible unless the 
section itself is rewritten or is read 
along with some expressions super-add- 
ed to it. As such, it is plain and clear 
that the Court has no power to inter- 
fere in the valuation of relief put by 
the plaintiff, 


26. If we peruse S, 11 of the Court- 
fees Act, we find that so far as the 
suits for mesne profits or accounts 
are concerned the legislature has 
ensured to safeguard the revenue so 
that the plaintiff does not get away 
without payment of adequate court- 
fee. Therefore, in the Act itself there 
are provisions enabling the court to 
ascertain prover court-fee and to 
compel a party to pay up the deficit 
court-fee. It is just an instance to 
show that in respect of some classes of 
suits the legislature empowered the 
Court but, however, in respect of the 
types, of suits covered by S. 7 (iv) of 
“the Act”, the legislature did not 
think it fit to take any such precau- 
tion as envisaged under S. 11 of “the 
Act”. 


27. The learned Advocate General. 
Manipur, has very rightly pointed out 
that the Supreme Court in Sathappa 


Chettiar (AIR 1958 SC 245) (supra) 
has observed in para. 14 that “Tt 
really means that in suits falling 


under 8. 7 (iv) (b) the 
by the plaintiff as the value of his 
claim for partition has ordinarily to 
be accepted by. the Court in comput- 
ing the court-fee payable in respect of 
the said relief’, (underscored by me) 


28. According to the learned Advo- 
cate General, -the-use of the word 
“ordinarily”, as underscored by me, is 
a pointer that the Court is not bound 
to accept the same if it finds the 
valuation to be-arbitrary or fanciful. 
This argument overlooks a very rele= 
vant and pertinent observation of their 
Lordships to wit:— “if the scheme 
laid down for the computation of fees 
payable in suits covered by several 
sub-sections of S. 7 is considered, it 
would be clear that, in respect of suits 
falling under sub-sec. (iv), a. depar- 
ture has been made and liberty has 
been given to the plaintiff to value 


amount stated 


x 
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his claim for the purposes. of cou-t- fives powers to the State Government 
fees, The theoretical basis of ‘this `t make Rules, - for determining the 
provision appears to be that in cases value of land for jurisdictional pur- 


in which the plaintiff -is given tne 
option to value his claim, it is- really 
difficult to value ' the m with any 
precision or definiteness”. The afore- 
said observation clearly ` supports - our 


views that the reason of the theoretical. 


‘basis of the provision was the difti- 
culty encountered by the legislature 
to value the claim with any precision 
or definiteness in view of the nature 
of the ‘claim. Under these circum- 
stances, 
possible for any other person or at- 


thority to determine -a precise or &- . 


finite value of a claim. In any view 
of the matter although the wo-d 
“ordinarily” has been used by their 
Lordships, 
the - plaintiff has been given an az- 
solute right or an. option to place amy 
valuation was left out of | considera- 
tion, The relevant observation has 
been quoted by my 
in para. 9 of his judgment. - 
29. Once it is accepted. that the 
valuation is left to the option of the 
plaintiff it is difficult to value 
relief with any precision or definiteness 
land. there is no escape but to con- 
clude that there canbe no. definite -r 
precise standard ` by. which the valua- 
tion put by the plaintiff can be eva- 
luated and characterised as 
fanciful: or. capricious or improper. 
Sathappa Chettiar (AIR 1958 S5C 245) 
(supra) is thus of no assistance to tke 
learned Advocate General, and, in my 
opinion, Ppor the view, that wve 
have taken, Te 


30. In my opinion, the word “ord_- 


narily” has been expressed ~ by . ther 


Lordships to indicate that in the abe- 
sence of any amendment of, “the Ac” 
or framing of Rules under. the Sui:s 
Valuation Act, 1887, the Court has ro 
power to interfere in the valuation ef 
relief put by “the plaintiff for . tre 
purpose of court-fee under S. f (iv) (2) 
of “the Act”. ; ; 


31. Valuation for the purpose cf 
court-fee under S. 7 (iv) is to a large 
extent mixed up ‘with the question cf 
valuation of suits coming under var-~ 
ous clauses of ‘the sub-section for. tke 
purpose of determination of jurisdic 
tion under the provisions of the Sui:s 
Valuation Act, 1887. 


S, 3 of “the Act”, 


as stated already, it is hardly ` 


the question. as to wheth=r. 


learned brother 


the 


arbitrar7, 


Section 3 therecf 


-Foses in respect of certain suits men- 
tioned. 
that the value l 


Section ..4 provides 
for the `. purpose of 
jurisdiction of suits coming under Sec- 
ton 7- (iv) of “the. Act” shall not ex- 
ceed the limits indicated by the Rules 


made by -the State Government under. 
where the suits re- 


late to land or interest in land. These 
s2ctions would be attracted only when 
the suits- fall under S, 7 (iv) of “the 
Act” and relate to land or an inte- 
rest in land: Directly we are con- 
c2rned with these two sections. How- 
ever, Section 8 of the Suits Valuation 
Act provides that the-valuation of the 
Suits shall be the same for the pur- 
poses of -court-fee as well as for 
jurisdiction... Section 9 empowers ‘the 
Eigh Courts to make Rules concern- 
ing the valuation of the suits men- 
tioned in the section and the subject- 
matter’ of which is not capable of 
being ‘satisfactorily valued for ` the 
purposes of the Court-fees Act and 
the Suits Valuation Act. The effect of 
S. 8 of the Suits Valuation Act vis-a- 
vis S. 7 (iv) of “the Act” has been 
considered by the Supreme Court in 
Sathappa™ Chettiar (AIR 1958 SC 245) 
(supra) vide para. 15, wherein it has 
been observed as follows (at p. 252):—. 

“There can be little doubt that the 
eect of the provisions of S. 8 is to 
make the value for the purpose’ of 
jurisdiction dependent upon the value 
as determinable for computation ` of 
court-fees and that is natural enough. 
The computation of court-fees in suits 
falling under S.: 7 (iv) of the Act de- 
pends upon the valuation that the 
p.aintiff makes in respect of his claim. 


therein, — 


-Once the plaintiff exercises his option 


and values his claim'for the purpose 
of court-fees, that determines the 
value for ‘jurisdiction. The value for 


.court-fees and the value for jurisdic- 


tion “must no doubt be the same in 
such cases; but it is the value for 
court-fees stated by the plaintiff that 
is of primary importance. It is from 
this value that the value for jurisdic- 
tion must be determined. The result 
is that it is the amount at which. the 
plaintiff has valued the relief sought 
for the purposes of court-fees that de- 
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termines the value for jurisdiction . in 
the suit and not vice versa.” 


32. The effect of S. 8 of the Suits 
Valuation Act is “to make the value 
for the purpose of jurisdiction de- 
pendent upon the value as determin- 


able for computation of court-fees”, 
and “the computation of court-fees in 
suits falling under S. 7 (iv) of the 
Court-fees Act depends upon the 
valuation that the plaintiff makes in 
respect of his case” and ‘once the 


plaintiff exercises his option and values 
his claim for the purpose of court- 
fees, that determines the value for 
jurisdiction” and “not vice-versa”. 
Therefore, the value for the 
of court-fee under S. 7 (iv) of the Act 
should be fixed first and thereafter by 
virtue of S. 8 of the Suits Valuation 
Act the same value would be the 
value for the purpose of jurisdiction. 
However, if Rules are made by the 
High Courts. the value for the purpose 
of court-fees under S. 7 (iv) of “the 
Act” will be made according to the 
said Rules. It is indubitable that the 
High Court has not framed any Rules 
under S. 9 of the Suits Valuation Act 
and, as such, the question of computa- 
tion of valuation of the court-fees 
under S. 7 (iv) of “the Act” cannot be 
questioned in the absence of any rules 
framed by the High Court. It is 
worthwhile to note that in view of 
divergent views expressed in different 
High Courts as to the power of the 
Court to interfere in the valuation put 


by the plaintiff under S. 7 (iv) of 
“the Act”, amendments have been 
made by different State legislatures 


providing the court with powers to 
question the correctness of the valua- 
tion put in respect of the suit cover- 
ed by Sec. 7 (iv) (c) of “the Act”. It 
may also be stated here that many 
High Courts have framed Rules under 
S. 9 of the Suits Valuation Act. The 
learned Advocate General concedes 
that our High Court has not framed 
any Rules under S. 9 of the Suits 
Valuation Act, 1887, nor is there any 
amendment of S. 7 of the Court-fees 
Act made by the State of Manipur. 


33. In view of the foregoing dis- 
cussions, I entirely agree with 
conclusion arrived at by my learned 
brother and hold that in the absence 
of any Rules framed under S. 9 of the 
Suits: Valuation Act and any amend- 


purpose. 


the — 
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ment made in the Court-fees Act, the 
plaintiff has an absolute right or option 
to put: any valuation of relief for the 
purpose of court-fee under S. 7 (iv) (c) 
and the Court has no power to inter- 
fere in the valuation of relief put by 
the plaintiff for the purpose of court- 
fee under S, 7 (iv) (c) of the Act. 


34. The view we have taken finds 
support in the following decisions :— 
AIR 1953 Bom 382; AIR 1958 Bom 


310; AIR 1959 Bom 517; AIR 1969 
Bom 66; AIR 1930 Cal 473; AIR 
1934 Cal 448. (FB) (Mookherjee J., 
who delivered the main judgment 


confirming the view expressed in AIR 
1930 Cal 473; AIR 1971 Punj 86; AIR 
1963 Him Pra 9; AIR 1941 Lah 97 
(FB); ATR 1941 Lah 284 and AIR 1941 
Lah 307; AIR 1946 Lah 94 (FB); AIR 
1941 Lah 1; AIR ‘1949 Lah 116 (FB); 
AIR 1952 Punj 335 (FB); AIR 1961 
Punj 426: AIR 1967 Punj 309; (1913) 
18 Ind Cas 363 (Mad) (FB); AIR 1941 
Mad 91: AIR 1959 Mys 167; AIR 1941 
Rang 322 (FB); AIR 1955 Hyd 23 (FB) 
and AIR 1972 Gauhati 69. It is un- 
doubtedly true that the Allahabad 
High Court and some of the decisions 
of the Calcutta, Patna, Orissa and 
Oudh High Court have expressed a 
different view. While considering the 
decisions expressing the other side of 
the picture, I have noted that the 
points considered by us were neither 
agitated nor taken into consideration. 
Further in Uttar Pradesh and West 
Bengal amendments have been made 
in “the Act” empowering the Court to 
revise and determine the correct 
valuation. if in the Court’s opinion the 


subject-matter of the suit is wrongly 
valued. 
35. The learned Advocate General 


has particularly referred to the deci- 
sion reported in AIR 1939 Nag 50 (FB) 
and AIR 1944 Pat 17 (FB) in support 
of his contention. On a perusal of 
the Nagpur decision, I find that the 
entire decision was arrived at on the 
assumption that the provisions of O. 7, 
R. 11 (b) of the C. P. C. are applicable 
and that the valuation put by the 
plaintiff was arbitrary and  wunreason- 
able. The question was answered on 
the assumption of the aforesaid pro- 
positions. With all respect I express 
that there is no indication in the judg- 
ment as to how the suits of the types 
mentioned in Section 7 (iv) of the 


1979 
Act can be characterised arbitrary 
or capricious when there is no prie- 
ciple for the determination of correzt 
and precise valuation of the relief. 
The said decision has not considered 


the points considered by us. With all 
respect I am unable to persuade mY- 
self to accept the decision expressed 


by the Full Bench. 


36. In Mt. Rupia v. Bhatu Mahton, 
AIR 1944 Pat 17 (FB), the Full Bench 
merely considered earlier decisions f 
the said High Court and arrived at the 
conclusion. The decision also did not 
consider and answer the question how 
was it possible to characterise the 
plaintiff's valuation in the absence >f 
any principle for arriving at a precise 
and correct valuation of the reljef. 
The Bench, in my opinion, had not 
had the opportunity of considering the 
question from the view points we hare 
looked at, as they were not urged. 
For the reasons set forth I am unable 
to accept the opinion expressed in the 
decision. 

37. In the result, I entirely agree 
with Islam, J. that the impugned ord2r 
of the trial Court directing the plain- 
tiff to value his suit at Rs. 29670.70 P. 
is liable to be set aside, the Rule be 
made absolute and in the facts and 
circumstances of the case the  partias 
Should bear their respective costs. 


Rule made absolute. 
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M/s, Choukhanybag Tea Company Pvt. 
Ltd. and others, Petitioners v. Prabk-u 
Dayal Lohia and others, Opposite Parties, 

Civil Revn. No, 193 of 1975, D/- 9-3- 
1978.* 

(A) Civil P. C. (5 of 1908), S. 151 — 
Inherent power — Cannot be resorted to 
when there is specific provision. 

The court cannot resort to its inheremt 
powers under S. 151 for setting aside diz- 
missal of suit as O. 9, R, 9 provides fcr 
the same, 


Anno: AIR Comm. Civil P. C, (9th 
Edn.), S. 151, N, 2 (A), i 


*(From Order of N, C, Barua, Asst, Dist, 
J., Dibrugarh and Lakhimpur, D/- 4-€- 
1975.) 
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(B) Gauhati High Court Civil Rules 
and Orders (Vol. 1) Ch. 38, R. 784 (6) — 
Vakalatnama in favour of Senior Advo- 
cate accepted by him and filed in Court 
— Application by bis junior to set aside 
dismissal of suit, 

The vakalatnama filed in the court con- 
tained the name of a Senior Advocate 
who accepted it. On being asked by the 
party and the Senior Advocate his junior 
presented an application for setting aside 
tne dismissal of the suit under O. 9, R. 9, 
Civil P. C. The court entertained the ap- 
plication. Held, though there was not 
scrict compliance with R., 784 (6), if the 
court had refused to entertain the appli- 
cation the junior Advocate would have 
presented a duly executed vakalatnama 
in his favour and the irregularity could 
bave been cured. No party should suffer 
for the mistake of the court and, there- 
fore, the irregularity could not be said 
to be fatal to the presentation of the ap- 
lication. AIR 1966 SC 1119, Rel. on. 

. i (Para 21) 

(C) Civil P, C. (5 of 1908), S. 115 and 
C. 9, R. 9 (Assam) — Application for re- 
scoration of suit — Application granted 
though copy of application not served on 
defendant — Revision — Held, though 
trere .was non-compliance with O. 9, R. 9, 
order could not be interfered with as 
taere was no lack of jurisdiction in lower 
court to pass the order. AIR 1951 Orissa 
256 and AIR 1973 Cal 201, held not good 
law in view of AIR 1966 SC 153 and AIR 
1359 SC 492. (Paras 23, 29, 38, 41, 44) 


Anno: AIR Comm, Civil P. C. (9th 
Fdn.), 5. 115, N. 9; O. 9, R. 9, N, 13 
Cases Referred: Chronological Paras 
AIR 1976 SC 789 39 
AIR 1975 SC 123 37 
AIR 1973 SC 76 : (1972) 3 SCC 195 35 
AIR 1973 Cal 201 41 
AIR 1972 SC 2379 36 
AIR 1971 SC 2324 32 
(1970) 2 SCC 290 30 
AIR 1966 SC 153 28, 36, 38, 42 
AIR 1966 SC 1119 20, 21 
AIR 1964 SC 1336 27 
AIR 1963 Madh Pra 127 19 
AIR 1960 Cal 61 18 
AIR 1960 Mys 217 12 
AIR 1959 SC 492 25 
AIR 1958 Andh Pra 652° 17 
AIR 1958 Raj 128 16 
AIR 1957 Andh Pra 172 (FB) 15 
AIR 1953 SC 23 20. 21; oo 
AIR 1951 Orissa 266 40 
AIR 1931 All 767 seb 
AIR 1923 Nag 281 144 
A-R 1918 Cal 482 14 
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N. M. Lahiri, D. N. Choudhuri, P, K, 
Goswami, A. K. Phookan, B. P. Borah, 
for Petitioners; J. P. Bhattacharjee and 
B. R. Dey (for Nos, 1 and 9) and K, Sarma 
(for Nos. 2 to 4), for Opposite Parties. 


ORDER :—— Petitioner No, 1 ïs defen- 
dant 1 and petitioners Nos. 2 tọ 6 are 
defendants 6 to 10. Respondent No. 1 is 
the plaintiff. Respondents. 2 to 8 are the 
nther defendants. Respondent 9 is the 
Advocate who appeared on behalf of the 
plaintiff in the lower Court. This revi- 
sion petition is directed against the order 
dated 6-6-1975 passed by the Assistant 
District Judge, Dibrugarh and Lakhimpur 
in Title Suit No. 5 of 1973 restoring the 
suit which had been dismissed for default 
on 4-6-1975. 


2. The suit was filed for specific per- 
formance of an agreement of lease dated 
15-10-1969 said to have been executed by 
defendants 1, 2, 6, 7, 8, 9 and 10 in favour 
of the plaintiff and for compensation of 
Rs, 40,000/-, or in the alternative for 
Rs. 2,00,000/- as well as for refund of 
Rs, 6850/- said to have been paid to 
defendant No. 1. 


3. The suit had been posted for hear- 
ing on 4-6-75. On that date, the plaintiff 
was absent and had not taken any steps. 
The suit was therefore dismissed, Later 
on the same day an application was filed 
on behalf of the plaintiff, being petition 
No. 1487/75, by respondent 9. On that 
application, the Court ordered that the 
record will be put up in the presence of 
both the parties on 5-6-75. The order 
sheet of 5-6-75 states that the learned 
Advocates of both the parties were heard 
and 6-6-75 was the date fixed for orders. 
On 6-6-75 the order sheet states that the 
Advocates for both the parties. were 
heard. In the course of its order, the 
Court observed that immediately after 
the order of dismissal of the suit had 
been passed, the revival petition had 
been submitted; that the Advocate for the 
plaintiff was away from Dibrugarh and 
was therefore not present, It also observ- 
ed that the Advocate before going out 
should have intimated to the plaintiff and 
have taken steps and that for the fault 
of the Advocate, the plaintiff should not 
suffer. H, therefore, purporting to exer- 
cise its power under Section 151 of the 
Code of Civil Procedure, restored the 
suit on payment of cost of Rs. 60/-, It is 
against that order that the present revi- 
sion petition has been presented. 

4. It is submitted on behalf of the 
petitioners that there was no proper 
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application in the eye of law before the 
lower Court and that therefore the lower 
Court had no jurisdiction to restore the 
suit; the lower Court could not exercise 
its inherent powers under Section 151 
C. P. C. in view of the specific provisions 
of law providing a remedy for such con= 
tingency, namely, O. 9 R, 9 C. P, C.: the 
Assam amendment to O, 9 R. 9 was in- 
tended to make it obligatory on the 
applicant to serve copies of the applica~ 
tion on the opposite parties and since no 
such copies were served on the peti- 
tioners or their Advocates in the lower 
Court, the lower Court had no jurisdic 
tion to allow the application, In any 


case, the petitioners got vested with 


certain rights when the suit was dismiss- 
ed and they could not be deprived of 
those rights without their being afforded 
opportunity of being heard and, there- 
fore, the principles of natural justice 
have been violated and that the order 
of the lower Court is therefore without 
jurisdiction. 

&. As against these contentions it is 
urged on behalf of respondent 1-plaintiff 
that the- application presented in the 
lower Court was maintainable and though 
it can be said to be defective, the defect 
was only curable since at the worst it 
was only an irregularity. Even if Sec- 
tion 151 C. P. C. is not applicable, the 
lower Court had jurisdiction to restore 
the suit under O. 9 R. 9 of the C. P, C; 
since there was no lack of jurisdiction, 
the order of the lower Court cannot he 
interfered with under Section 115 C. P. C. 
In any case, in the circumstances of the 
case no injustice can be said to have 
been caused to the petitioners by the 
order restoring the suit, it is within the 
discretion of this Court whether to inter- 
fere or not, even if it is a case which 
can be interfered with under Section 115 
C, P. C. and that this is not a fit case 
for interference. l 


6. The application presented in the 
lower Court on 4-6-75 was drawn up and 
signed by respondent 9. Two senior 
Advocates were originally appearing for 
the plaintiff in the suit, namely, Shri 
A. B. Rai and Shri K, P. Singhania. The 
application states that the plaintiff was. 
suffering badly from fever since last 3 
days and therefore could not attend the 
Court on that day since he had been 
laid up in bed due to the fever; that Shri 
K. P. Singhania who was in charge of 
the case had suddenly left for Rajasthan 
for some religious purposes and that 
serious loss would be caused to the 


1979 


plaintiff if the suit is not. revived: On zhe 
application the Court passed the order 
that a-copy. of the application should be 
served on the learned Advocate for <he 
defendant and the application .may be 


put up in, the. Presence . of pati: she | 
parties, a 
7. In this court: cian. 1, nane 


plaintiff and the plaintiff’s - Advoċzte, 


Shri K., P. Singhania, ‘have filed courter 
affidavits. A counter affidavit has. . also 
been filed by ; respondent 9, the learred 
Advocate who prepared the applicaton 


and appeared for the plaintiff in - -he 
lower Court on 4-6-75. ‘According to -he | 
affidavit of réspondent 9, since he Lad 


,no time to prepare copies of ‘his applEa- 
tion the application itself was shown to 
the learned counsel for respondents -Z to 
4 through the peon of the Court, Waat 


is clear from the facts: stated in he. 


affidavits is that no copy. of the’ applina- 
tion was served on: nor was it shown. to 
the learned: counsel who ' appeared for 
the-present™ petitioners in -the:. lower 
Court. Thus on 6-6-75, 
‘senior Advocate. on’ behalf of the plaimiff 
as well as the Advocate for resp~n~- 
dents 2 to 4, the. other contesting def-n- 
dants, were present in the Court snd 
heard. Since the petitioners ‘or tir 
counsel were not aware: of the applica- 
tion presented on 4-6-75, they were aot 
present when the > application was heerd 
-on 6-6-75. 


8. Though the application Depo to 


be both under: Section 151, C. P. C. as 
well as under O. 9 R. 9,.C. a C., sizce 
there is a specific provision which n- 
ables the Court: to set aside the orcer 


of dismissal, the lower Court could rot. 


resort to its inherent powers under Src 
tion 151, C. P. C. 7x 


9. Under R: 784 cl. (6) of Chap. 38 of 
Civil Rules and Orders (Volume J) issv2d 
by the High Court, a vakalatnama of 
mukhtarnama, “which has been filed in 
Court may subsequently, . with the per~ 
mission . of- the presiding , Judge, 3e 
accepted by an- Advocate, pleader or 
Mukhtar, if his. name appeared in te 
vakalatnama or ‘mukhtarnama at the 
time when it was first filed; in the cse 
. of such subsequent acceptance the @r- 
dorsement should contain the- particulers 
which are required in the case of tne 
first acceptance under sub-rule (5) of tne 
said Rule. As can be. gathered from te 
affidavit of respondent 9, what happened 
in the present case.. -was that on 4-6-75 
respondent 9 sought the permission of 
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she Court to accept the vakalatnama on 
behalf of. the plaintiff; The permission was 
granted.. Accordingly, . respondent 9 also 
signed in token of acceptance the vakalat- 
nama which contained the names of the 
two advocates abovesaid but his name 


was not in the vakalatnama - as required 


‘ander sub-rule (6) of Rule 784, 
10. It is the contention of the peti- 


“tioners that the said ‘vakalatnama was 


presented ‘in the Court in Jan., 1973; that 
-espondent 9 was enrolled as an Advocate 
only in February 1975:and that his name 
eould not be mentioned in the vakalat- 
nama and‘ in fact was not so mentioned, 


-Since the requirement: of sub-rule (6) 


‘was not Satisfied, the appearance of res- 
>ondent 9 could not be recognised by the 
Court. In: any case, respondent 9 could 
not act on behalf of the plaintiff and 
“herefore the - application presented by 
him on 4-6-75 was not maintainable and 
ho action can be taken on it by the 
~ourt. Reliance is placed: on the provi~ 
sions of O..3 R. 4, CoP. C. 

11, In Chhita v. Mt. Jaffo (AIR 1931 
All 767), the name. of the pleader 
through’ oversight. was omitted froñi the 
body “of the vakalatnama but at a late 
stage of the case the - defect was dis- 
covered by the. ` -counsel ‘for the defen- 
dant, The objection was sustained by the 
trial: Court. The trial Court ordered that 


. fhe case be struck off ‘the file with a 
direction that the plaint be returned to- 


the vakil for proper presentation. It was 
held that under O. 3 R, 4, C.P.C. the 
pleader was not validly appointed and 
that the plaint lodged by him was un- 
euthorised and. the order of the trial 
Court was confirmed. 


- 12. In Sakrappa Neelappa v. Shidra- 


“rappa Gangappa Katti (AIR 1960 Mys 


217) it was held that where a pleader is 


_merely authorised: by any other pleader 


kolding a vakalatnama from a party, the 
szope of his authority is merely to plead 
as E in the proviso -to sub-rule (5) of 
E. 4 of O. 3 and that if. while so plead- 
ing he stated to the Court that he gave 
up part of the case of his party, it would 


party would not be bound by . such a 
concession, It. was also held that pleading 
may also include arguing and RIST PRE 
ing the party’s case. 

13. As against these decisions, salianee 
is placed on the following decisions on be- 
half of respondent 1; ; 


14. In Mubfoozul Huq V. Mazhorul 
Huq (AIR 1918 Cal 482), an application for 


> t 


of his authority. and the. 


-æ 
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execution was filed on the last day of the 
period of limitation by a pleader on the 
authority of a vakalatnama executed by 
the decree-holder and accepted by the 
pleader, though the latter’s name did not 
appear in the body of the vakalatnama, It 
was held that the absence of the name of 
the pleader in the vakalatnama was mere- 
ly a clerical error and that in the absence 
of any evidence to show that the pleader 
was not in fact engaged by the decree~ 
holder, it should be presumed that the 
- decree-holder engaged the pleader to 
make the application and the clerical 
error might be rectified by the decree- 
holder being allowed to amend the 
vakalatnama by insertion of the pleader’s 
name. 


14A. In Mulchand v, Radhabai (AIR 
1923 Nag 281), the vakalatnama was 
signed by the plaintiff and accepted by 
the pleader but the name of the pleader 
was not in the body of the vakalatnama. 
It was held that it was a mere irregu- 
larity which does not vitiate the employ- 
ment of the pleader by the party. The 
plaint was held to have been properly 
presented since the omission of the plea- 
der’s name was due to oversight. l 


15. In Nadella Satyanarayana v. 
Yamanoori Venkata Subbiah (AIR 1957 
Andh Pra 172) (FB), the execution peti- 
tion was signed by the party as well as 
by the pleader but it was presented by 
another pleader who had no vakalat- 
nama. The question referred to the Full 
Bench was whether the presentation of 
an application by a pleader to whom 
the authority in the prescribed manner 
under R, 4 of O. 3, C. P.C. was not 
given is a nullity or only an irregularity 
which could be cured at a subsequent 
stage, It was held by the Full Bench 
that acting includes applying and a plea- 
der who makes an application on behalf 
of the party acts for him and cannot do 
so unless he is duly authorised in that 
behalf and, further, the presentation of 
an application by a pleader to whom the 
authority in the prescribed manner under 
R. 4 of O. 3, C. P. C, was not given is 
only an irregularity which could be 
cured at a subsequent stage and that it 
was not a nullity, It was further held in 
that case that the provisions of O. 3 R. 4, 
C. P. C., are not mandatory but are only 
directory and that substantial compliance 
therewith is sufficient. 


16. In Govind Singh v. Deoraj (AIR 
1958 Raj 128), the vakalatnama did not 
contain the signature of the decree- 


- 
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holder. It was held that the presentation 
of an execution application is an “act” 
as contemplated by O. 3 R.4 and the 
pleader presenting the same should be 
appointed for the purpose by a docu- 
ment in writing signed by such person 
or by his recognised agent or by some 
other person duly authorised to make 
such an appointment but that it does not 
mean that if there is some lacuna or 
defect left in the vakalatnama on account 
of a bona fide mistake or error either on 
the part of the decree-holder or his 
counsel the defect in presentation wouid 
make the execution application. a nullity; 
nor can the defects be called an ile- 
gality which must þe necessarily fatal to 
the case, It was held to be an irregularity 
which may be allowed to be cured by 
the Court but only in those cases where 
it finds that the mistake has been com- 
mitted bona fide and where the party 
was not guilty of gross negligence. 

17. In the Hyderabad Import Export 
Co. v. United Trading Co. (AIR 1958 
Andh Pra 652), the suit had been dis- - 
missed for default. Subsequently on the 
same date an Advocate, purporting to 
act as the junior of the Advocate who 
appeared for the plaintiff, presented an 
application for restoration of the suit. 
The question was whether he was not 
competent to file the application for 
restoration since he had not filed the 
vakalatnama under O. 3 R. 4, The Advo~ 
cate who presented the application subse- 
quently filed his vakalatnama before the 
application had been rejected on the 
ground that he was not competent to 
present it. It was held that the relation 
between a pleader and his client is that 
of principal and agent. Hence, the client 
may ratify the acts of his pleader and 
that when he ratifies it by means of a 
written instrument as required by O. 3 
R. 4, the same effect will follow as if the 
presentation of the application for resto- 
ration of suit had been made with proper 
authority. 


18. In Jhumarmull Sethia v. Champalal 
Bothra (AIR 1960 Cal 61) a petition was 
filed to set aside an ex parte decree and 
the accompanying vakalatnama was sign- 
edby a person not legally authorised to 
sign for the defendant, It was held that 
such a defect merely amounted to a for- 
mal defect which can be validated by 
the signature of the defendant himself 
at a later stage of the proceeding and 
when so rectified it can relate back to 
the date of the presentation of the 
petition. 


1979 


19. In State of Madhya Pradesh v. 
Yatendra Prasad Sharma (AIR 1963 
Madh Pra 127),.a memorandum of appeal 
was filed by the pleader without a vaxa- 
latnama duly signed by the party autho- 
rising him to act and appear on his be- 
half in the said appeal. It was held that 
the omission to file a vakalatnama ~vas 
purely technical in nature and that an 
opportunity should have been allowed to 
satisfy the Court that the counsel had 
been duly authorised to present the me- 
morandum of appeal by the party and 
to file a vakalatnama duly signed by the 
party in proof of that fact and that the 
subsequent filing of the vakalatnema 
even at a late point of time would care 
the defect. ; 


20. In Shastri Yagnapurushdasji v. 
Muldas Bhundardas Vaishya (AIR 1366 
SC 1119), respondent No, 1 had authoris- 
ed the Government Pleader to file the 
appeal on his behalf whereas the appeal 
had actually been filed by the Assistant 
Government Pleader., The appeal memo 
as well as the vakalatnama filed . along 
with it were signed by the Assistant 
Government Pleader but the vakakt- 
nama had been signed by respondent 
No. 1 in favour of the Government Plza- 
der. It was urged that the acceptance of 
the vakalatnama by the Assistant Go- 
vernment Pleader was invalid and ren- 
dered the presentation of the appeal n- 
competent, It was held that though 
technically the presentation of the app=al 
suffered from an infirmity, but the said 
appeal memo was accepted by the offce 
of the Registrar of the High Court sirce 
it regarded the presentation of the 
appeal to be proper; the appeal was in 
due course admitted and it finally came 
up for hearing before the High Court and 
that if the office had returned the appeal 
as irregularly presented, the irregularity 
could have been immediately correct2d 
and the Government Pleader would have 
signed both the memo of appeal and the 
vakalatnama. It was further held that no 
party should suffer for the mistake 3f 
the Court or its office and that the appel- 
late Court was right in allowing tke 
Government Pleader to sign the memo 
of appeal and the vakalatnama in order 
to remove the irregularity committed :n 
the presentation of the appeal and that 
the appeal preferred by respondent 1 
was competent. : 


21. The affidavits filed in this Court 
show that the plaintiff had asked respor- 
dent 9 on 4-6-75 to present the applice~ 
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tion for restoration. Moreover, the senior 
counsel appearing for the plaintiff, Mr. 
K. P. Singhania, had earlier asked res- 
pondent 9 to take steps in the suit. 
Hence respondent 9 had been authorised 
by the plaintiff to present the restoration 
petition, if the name of respondent 9 was 
included among the Advocates mentioned 
in the vakalatnama filed on behalf of the 


‘plaintiff, then there would have been 


compliance with .sub-rule (6) of Rule 784 
of the Civil Rules and Orders and the 
presentation of the application would not 
have been irregular in any manner, In 
fact, the application was entertained by 
the Court and action was taken on it by 
the Court. Though there was not strict 
compliance with the requirements of 
sub-rule (6) of Rule 784 if the Court had 
refused to entertain the application res- 
pondent 9 would have presented a duly 
executed vakalatnama in his favour. 
Hence the observations in Shastri Yagna- 
purushdasji v. Muldas Bhundardas 
Vaishya (AIR 1966 SC 1119) apply to 
the facts of the present case, Moreover, 
in view of the decisions referred to 
above, the irregularity in the presenta- 
tion of the application cannot be said to 
be fatal to the presentation of the appli- 
cation, It cannot therefore be said that 
the lower Court had no jurisdiction to 
entertain the application or that the 
application was not maintainable, 


22. According to the Assam amend- 
ment to Rule 9 of Order 9, C. P. C., sub- 
rule (2) is renumbered as sub-rule (3) and 
after the words “notice of the applica- 
tion”, the words “with a copy thereof 
(or concise statements as the case may 
be)” have been inserted, and the follow- 
ing sub-rule (2) has been inserted: 


(2) The plaintiff shall, for service on 
the opposite parties present along with 
his application under this rule either — 

(i) as many copies thereof on plain 
paper as there are opposite parties; or 

(ii) if the Court by reason of the length 
of the application or the number of 
opposite parties or for any other suffici- 
ent reason grants permission in this be- 
half, a like number of concise state- 
ments.” ee 
. 23. It is, therefore, clear that a copy 
of the application presented by respon- 
dent 9 on 4-6-75 had to be served on the 
petitioners or their counsel before the 
Court proceeded to pass an order on the 
application. In the present case though 
the counsel appearing for the other, 
contesting defendants was made aware’ 
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of the contents. of the application, no 

ttempt was made to serve a copy of the 
application on the petitioners. or their 
counsel appearing in the lower Court. 
Hence there was non-compliance with the 
requirements of Rule 9 of Order 9. Hence 
the order passed by the lower Court can 
be said to be contrary to the provisions 
lof Order 9, Rule 9. , 


24. The next question is whether the 
order of the lower Court can be inter- 
fered with in revision under Section 115 
of the C, P. C. 


25. In ` Chaube Jagdish Prosad v, 
Ganga Prasad Chaturvedi (AIR 1959 SC 
492), following the decision in Keshardeo 
' Chamaria v, Radha Kisen (AIR 1953 
SC 23) it was held that (at pp. 497, 498): 


eee Section 115, C. P, C. applies to 
matters of jurisdiction alone, the irre- 
gular- exercise or non-exercise of it or 
the illegal assumption of it. Thus if a 
subordinate .court had jurisdiction to 
make the order it made and had not 
acted in breach of any provision of law 
or committed any error of procedure 
which is material and may. have affected 
the ultimate decision, then the High 
Court has no power to interfere, But if 
on the other hand it decides a jurisdic- 
tional fact erroneously - and thereby 
assumes jurisdiction not vested in it cr 
deprives itself of jurisdiction so vested 
then the power of interference under 
Section 115, C. P. C., becomes operative.” 


26. On the basis of the abovesaid 
observation it is contended on behalf of 
the petitioners that where a subordinate 
court acts in breach of any provision of 
law or commits any error of procedure 
which is material and affects the ultimate 
decision, then the order could be interfered 
with under S. 115, CC. P. C. But the 
earlier part of the abovesaid observation 
makes it clear that the Section applies 
only to matters of jurisdiction alone. - 


27. In Manindra Land and Building 
Corporation Lid. vy, Bhutnath Banerjee 
(AIR 1964 SC 1336), an application under 
Order 22 Rule 9(2), C. P. C., for setting 
aside abatement of a suit was made 
beyond the period of limitation, The trial 
Court held that the plaintiff was pre~ 
vented by sufficient cause from continu~ 
ing the suit and allowed the application 
‘and set aside the abatement. In revision, 
the High Court disagreed with the trial 
Court and held that the plaintiff had 
failed to make out any good cause for 
the delay. It was held that the trial 
Court had jurisdiction to determine whe- 
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ther there was sufficient cause for the 
plaintiff for not making the application 
in time and that the High Court was in 
error interfering with the finding of 
fact. It was urged before the Supreme 
Court, relying on the observations in 
Keshardeo Chamaria v, Radha Kissen 
Chamaria (AIR 1953 Sc 23) that the 
High Court was entitled to interfere with 
the decision of the trial Court since it 
related to the question of limitation. 
Rejecting the said contention it was ob- 
served as follows (at p. 1339): 


“These remarks are not applicable to 
the facts of the present case. They apply 
to cases in which the law definitely 
ousts the jurisdiction’ of the Court to try 
a certain dispute,’ between the parties 
and not_to cases in which there is no 
such ouster of jurisdiction under the 
provisions of any law, but where it is 
left to the Court itself to determine cer- 
tain matters as a result of which deter- 
mination the Court has to pass a certain 
order and may, if necessary, proceed to 
decide the dispute . between the parties. 
The distinction between the two classes 
of cases is this. In one, the Court decides 
a question of law pertaining to jurisdic- 
tion. By a wrong décision it clutches at 
jurisdiction or refuses to exercise juris- 
diction. In the other, it decides a question 
within its jurisdiction, In the present 
case, the question whether there was a 
sufficient cause was exclusively within 
the jurisdiction of the Court and the 
Court could decide it rightly or wrongly.” 


28. The scope of Section 115 C. P.C, 
has been considered by a bench of five 
learned Judges in Pandurang Dhondi 
Chougule v. Maruti Hari Jadhav (AIR 
1966 SC 153) and it has been observed 
as follows (at pp, 155, 156): 


of Section 115 of the 
Code have been examined by judicial 
‘decisions on several occasions, While 
exercising its jurisdiction under S. 115, 
it is not competent to the High Court to 
correct errors of fact, however gross 
they may be, or even errors of law, un- 
less the said errors have relation te the 
jurisdiction of the Court to try the dis- 
pute itself. As Cis, (a), (b) and (c) of 
Section 115 indicate, it is only in cases 
where the subordinate Court has exer- 
cised a jurisdiction not vested in it by 
law, or has failed to exercise a jurisdic- 
tion so vested, or has acted in the exer- 
cise of its jurisdiction illegally or with 
material irregularity ‘that the revisional 
jurisdiction of the High Court can be 


“The provisions 
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properly invoked: It is conceivable hat 
points of law may arise in proceedngs 
instituted before , subordinate Co arts 
which are related to questions of juris- 
diction, It is well-settled that a ple: of 
limitation or a plea of res judicata sa 
plea of law which concerns the juris- 
diction of the - Court- . which tries the 
proceedings, A finding on these pleas in 
favour ‘of the party raising them wceuld 
oust the jurisdiction of the -Court, and 
so, an erroneous decision on these p eas 
can be said to be concerned with qres- 
tions of jurisdiction which fall within the 
purview of Section 115 of the Code. But 
an erroneous decision on a question of 
law reached by the subordinate Ccurt 
which has no relation to questions of 
jurisdiction of that Court, cannot be 
corrected by the High Court under fec- 
tion 115, 


The history of recent legislation in 
India shows that when Legislatures ‘pass 
Acts dealing with socio-economic matt=rs, 
or make provisions for the levy of saes- 
tax, it is realized that.. the operative 
provisions of such legislation present 
difficult problems of construction; and so, 
sometimes, the Act in question proves 
for a revisional application to the H-gh 
Court in respect of such matters or 
authorises a reference to be made te it. 
In such cases, the High Court will m- 


doubtedly deal with the problems raised - 


by the construction of the relevant pro~ 
visions in accordance with the extent of 
the jurisdiction conferred on it by he 
material provisions contained in he 
statute itself. Sometimes, however, no 
such specific provision is madé and -he 
questions raised in regard to the cen- 
struction of the provisions of suck a 
statute reach the High Court under its 
general revisional jurisdiction under Sac- 
tion 115 of the Code, In this class of 
cases, the revisional jurisdiction of the 
High Court has to be exercised in accosd- 
ance with the limits prescribed by- the 
said section, It is true that in order to 
afford guidance to subordinate Cou-ts 
and to avoid confusion in. the administra- 
tion of the specific law in question, im- 
portant questions relating to the construc- 
tion of the operative provisions contain- 
ed in such an Act must be finally dete- 
mined by the High Court but in doing 
so, the High Court must enquire whether 
a complaint made against the decision nf 
the subordinate Court on the grourd 
that it has misconstrued the relevant 
provisions of the statute, attracts the 
provisions of Section 115, Does the allez- 
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ed misconstruction of the statutory provi- 
sion have relation to the erroneous as- 
sumption of jurisdiction, or the errone- 
ous failure to. exercise jurisdiction, or 
the exercise of jurisdiction illegally- or 
with material irregularity by the sub- 
ordinate Court? These are the tests laid 
down by Section 115 of the Code and 
they have to be borne in mind before 
the High Court decides to exercise - its 
revisional jurisdiction under it.” 


29. Thus an erroneous decision on a 
question of law reached by the subordi- 
nate Court which has no relation to the 
question of jurisdiction of that Court 
cannot be corrected’ under Section 115 
but an erroneous decision on a plea of 
limitation or. a plea'of res judicata has 
been held to.be a plea of law which 
concerns the jurisdiction of the Court 
which tries the proceeding and would, 
therefore, come within the scope of Sec- 
tion 115 of the C. P. C, It is, therefore, 
clear that unless the error of law relates 
to jurisdiction of the lower Court there 
is no scope for interference in revision. 
Applying the above test to the present 
case, even if it is to be assumed that 
there- is violation of Order 9 Rule 9, 
C. P. C., it could not be an erroneous 
decision which touches the jurisdiction 
of the lower Court, It is also clear from 
the above observation that there may 
be cases of jurisdiction conferred on 
prescribed authorities under special 
statutes, like the. Rent, Control Acts etc. 
In such a case, the jurisdiction conferred 
on the specified authority will be limited 
by the terms of the statute conferring 
jurisdiction, In such cases the fact that 
the prescribed authority is a Civil Court 
would make no difference to the extent 


of jurisdiction conferred under the special 


statutes. 


30. M. K. Palaniappa Chettiar v. A. 
Ponnuswami Pillai, (1970) 2 SCC 290, is 
a case under the Madras Buildings (Lease 
and Rent Control) Act No. 18 of 1960. 
In that case the High Court in exercise 
of its powers under Section 115 C. P, C. 
set aside the decisions of the subordinate 
Courts and granted a decree for eviction 
holding that the building had been used 
for a purpose other than that for which 
it had been let out. It was held that the 
High Court had no power to set aside the 
findings of the Courts below under Sec- 
tion 115 C. P. C. The following observa- 


tions in the said decision are relied on 
by the petitioners : 


` 
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E paset At the highest the only criticism 
that could be levelled was that their 
. decision suffered from an error of law 
but however gross an error of law was 
committed by those courts, the High 
Court could not interfere under Sec- 
tion 115, C. P. C., specially when there 
was no procedural error committed by 
those courts.” 


31. Relying on the above said obser- 
vation it is contended that if there had 
been an error with regard to the proce- 
dure adopted by the lower Courts, the 
Supreme Court would have approved of 
the interference by the High Court 
under Section 115, C. P. C. But the 
above observation must be read subject 
to the following observations made im- 
mediately thereafter : 

rere The errors committed by the 
Courts do not relate to any question of 
fact which would determine their juris- 
diction to deal with the proceedings be- 
fore them. The error was purely in giv- 
ing the decision in a case in which they 
had jurisdiction to decide the dispute 
that was raised before them, In these 
-circumstances, it is clear that the High 
Court was wrong in interfering with and 
setting aside the concurrent findings of 
the three lower courts, acting under Sec- 
tion 115 of the C. P. C.” 


32, In M/s. D. L, P. Housing and Con- 
struction Co. (P) Ltd. v. Sarup Singh 
(AIR 1971 SC 2324), the lower Court had 
stayed the ‘proceedings under Section 30 
of the Land Acquisition Act pending 
decision of suit for specific performance. 
The High Court reversed the said order 
in its revisional jurisdiction, The Supre- 
me Court held that the High Court was 
in error in interfering with the order of 
the trial Court. After holding that cls. (a) 
and (b) of Section 115 C. P. C. are not 
applicable, the following observations 
were made, which are:relied on by the 
petitioners, while referring to clause (c) 
of Section 115 (at pp. 2327, 2328): 


"o... Clause (c) also does not seem to 
apply to the case in hand, The words 
“illegally” and ‘with material irregu- 
larity” as used in this clause do not 
cover either errors of fact or of law; 
they do not refer to the decision arrived 
at but merely to the manner in which it 
is reached, The errors contemplated by 
this clause may, in our view, relate 
either to breach of some provision of law 
or to material defects of procedure 
affecting the ultimate decision, and not 


- to errors either of fact or of law, after 
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the prescribed formalities have been 
complied with.” 


33. It is, therefore, contended that if 
in that case, there was breach of some pro- 
vision of law or material defect of pro- 
cedure affecting the ultimate decision, 
the Supreme Court would have affirmed 
the order of the High Court. It is thus 
contended that since there is an error 
of law committed by the lower Court in 
the present case, namely, that the 
procedure prescribed under Order 9 
Rule 9 C. P. C, has not been complied 
with, the order is liable to interference 
in revision. But the above observations 
are subject to the earlier observations 
made immediately before the said obser- 
vations after considerations of the deci- 
sions of the Privy Council and the deci- 
sion in Keshar Deo v. Radha Kissan 
(AIR 1953 SC 23), which are as follows: 


“The position thus seems to be firmly 
established that while exercising the 
jurisdiction under Section '115, it is not 
competent to the High Court to correct 
errors of fact however gross or even 
errors of law unless the said errors have 
relation to the jurisdiction of the Court 
to try the dispute itself,” 


34. Hence, the scope of Section 115 
C. P. C. cannot be said. to have been 
enlarged by the later portion of the 
observations relied on by the petitioners. 


35. In the Managing Director (MIG) 
Hindustan Aeronautics Ltd. v. Ajit 
Prasad Tarway, (1972) 3 SCC 195: (AIR | 
1973 SC 76), an interim order had been 
passed by the trial Court in the suit 
staying the operation of an order of 
suspension of the plaintiff by his em- 
ployer, That order was later revoked 
after hearing both the parties. The plain- 
tiff went up in appeal, The appellate 
Court modified the order of the trial 
Court. Both the plaintiff and defendant 
went up in revision. The High Court 
accepted the revision petition by the 
plaintiff but rejected that by the defen- 
dant, It stayed the operation of the sus- 
pension order as well as the proceedings 
in the enquiry. It was held that the High 
Court had no jurisdiction to interfere 
with the order of the first appellate 
Court irrespective of the fact whether 
the first appellate Court was right on 
wrong, its order may be in accordance 
with law or may not be in accordance 
with law, since it had jurisdiction to 
make that order. It is also observed that 
the first appellate Court had not exer~ 
cised its jurisdiction either illegally or 
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with material irregularity. Relying on the 
Tast observation it is contended by the 
petitioners that in the present case the 
lower Court had exercised its jurisdic- 
tion illegally and with material irregu- 
larity and therefore the order is liable 


to be interfered with in revision. But ihe, 


above observations do not lend them- 
selves to such an interpretation, 


36. Strong reliance is placed on cer- 
tain observations in Shri A, L. Sethi v. 
Shri N, P. Kapur (AIR 1972 SC 2379). 
In that case, the High Court in revision 
had set aside certain orders passed by 
the trial Court directing discovery of 
documents and dismissing an application 
for permission to sue in forma pauperis. 
The order of the High Court was set 
aside holding that there was not even an 
error of law committed by the tial 
Court in passing the order for discovery. 
The dismissal of the petition for permis- 
sion to sue in forma pauperis also held 
not to involve any jurisdictional error. 
But while so deciding, certain observza- 
tions were made by the learned Judzes 
which would appear to throw some 
doubt on the rationale behind the deci- 
sion in Pandurang Dhondi Chougule v. 
Maruti Hari Jadhav (AIR 1966 SC 153) 
but the learned Judges have not adopted 
a view contrary to the interpretation as 
to the scope of Section 115 therein, Mo-e- 
over, as a rule this Court should follow 
the view expressed by the larger ber.ch 
of five learned Judges in Pandureng 
Dhondi Chougule v, Maruti Hari Jadl.av 
(AIR 1966 SC 153). 


37. Reliance is placed on Ajantha 
Transports (P) Ltd. v. M/s. T. V.K. Trans- 


ports (AIR 1975 SC 123). That was a case. 


under Section 47 of the Motor Vehic-.es 
Act, 1939. Section 115 C. P. C. has been 
made applicable to such cases. While ecn- 
sidering the scope of Section 115 C. P.C. 
it was observed as follows (at p. 132): 


“Relevancy or otherwise of one or 
more grounds of grant or refusal of a 
permit could be a jurisdictional matter. 
A grant or its refusal on totally irrele- 
vant grounds would be ultra vires or a 
case of excess of power. If a ground 
which is irrelevant is taken into account 
with others which are relevant, or, a 
relevant ground, which exists, is unjuszi- 
fiably ignored, it could be said to bea 
case of exercise of power under Sec- 
tion 47 of the Act, which is quasi-judicial, 
in a manner which suffers from a mate- 
rial irregularity. Both will be covered by 
Section 115, C. P. C.” 
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38. That was a case of a specific 
authority being conferred with limited 
jurisdiction under a special statute refer- 
red to in the later part of the observa- 
tions of the Supreme Court in Pandurang 
Dhondi Chougule v. Maruti Hari Jadhav 
(AIR 1966 SC 153) referred to above. In 
such cases an erroneous decision as to 
the existence or otherwise of certain 
facts which are jurisdictional in nature 
would be liable to interference under 
Section 115 C. P. C, Since in such a case 
the specified authority would deprive it- 
self of jurisdiction by its erroneous deci- 
sion or would clutch a jurisdiction which 
it did not possess by an erroneous deci- 
sion. Such a test cannot be applied to a 
case like the present one where the lower 
Court had jurisdiction to decide whether 
to allow the application or not under 
O. 9, R. 9, C, P. Code. 

39. The next decision relied on is one 
in Hukum Chand Shyam Lal v. Union of 
India (AIR 1976 SC 789) but it does not 
deal with the scope of S, 115 of the Civil 
P.=C. 


40. In Ratnakar Ray v. Kulomoni Roy 
(AIR 1951 Orissa 266) the order passed 
under O. 9, R. 9, without service of notice 
of the application on all the defendants 
was set aside in revision on the ground 
that the order contravened O. 9 R, 9, 
CP. <. 


41. In Satya Narayan Maity v. Sunira- 
malendu Maity (AIR 1973 Cal 201) the 
trial Court directed the defendant to un- 
lock and make over the documents and 
materials kept under lock and key as 
mentioned in the application. That order 
was set aside in revision on the ground 
that it was passed without affording op- 
portunity to the opposite party to file ob- 
jections to the statements contained in 
the application. Both the above deci- 
sions appear to assume that the order 
passed in such cases can be interfered 
with under S, 115 of the Civil P. Code 
Moreover, since they are contrary to the 
decisions of the Supreme Court explain- 
ing the scope of S. 115 of the Civil P. C., 
they cannot be considered to be good law. 


42, Thus it is seen that none of the 
later decisions of the Supreme Court can 
be said to take a different view from that 
expressed in Pandurang Dhondi Chougule 
v. Maruti Hari Jadhav (AIR 1966 SC 153) 
as to the scope of revision under S, 115 
of the C. P. C. 


43. It is next urged on behalf of the 
petitioners that the failure to afford op- 
portunity to the petitioners of being heard 
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on the application made by the plaintiff 
before setting aside the order of dismis- 
sal of the suit amounts to violation of 
principles of natural justice and that, 
therefore, the order of the lower Court 
is without jurisdiction or beyond its 
jurisdiction. The right conferred on the 
petitioners is one which arises out of the 
order of dismissal of the suit. That order 
is one which is passed under the provi- 
sions of the C. P. Code. Hence the right 
conferred on the petitioners by the order 
of dismissal is subject to the said order 
being varied or set aside under the pro- 
visions of the Civil P. C. itself. There is 
ho right conferred on the petitioners apart 
from the order of dismissal of the suit. 
Hence the petitioners can be deprived of 
the said right by another order of the 
same Court. Therefore, the only right 
that the petitioners have is one under 
the provisions of the Civil P. C. If the 
order of dismissal is erroneously set 
aside by the lower Court under O. 9, 
R. 9, the remedy of the petitioners is only 
by way of revision under S. 115 of the 
C., P. C. Advisedly there is no provision 
for appeal against an order setting aside 
an ex parte order of dismissal of a suit 
though an appeal would lie against an 
order refusing to set aside such dismis- 
sal. Hence the question of violation cf 
principles of natural justice does not arise 
in the present case. 


44, .The order of the lower Court is 
therefore not Hable to be interfered with 
in revision. This revision petition is ‘ac- 
cordingly dismissed with costs, 


45. Since the suit is a very old one, 
the lower Court is directed to dispose of 
the same expeditiously. Records to he 
despatched to the lower Court expediti- 
ously, 

Revision dismissed. 
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Beni Madhab Nath and others, Avvel- 
lants v. Juyandra Nath Barman and an=- 
other, Respondents. 

Second Appeal No, 67 of 1973, D/~ 13- 
1-1978.* 

(A) Negotiable Instruments Act (26 of 
1881), S. 118 (a) — Suit on handnote — 
Presumption under S. 118 (a) in plaintiff's 


*(Against decision of P. C. Saikia, Asst. 
Dist, J., Barpeta, D/- 27-7-1972.) 


IV/KV/D957/78/GNB/LGC 


v. Juyandra Nath A. E R. 


favour is rebuttable — It can be rebutted 
by acceptable evidence — After rebuttal 
burden shifts back to plaintiff, 


The statutory presumption envisaged 
in S. 118 (a) is rebuttable. In a suit on 
a handnote after the execution of the 
handnote is proved the presumption 
under S. 118 (a) that the instrument was 
made for consideration comes into play. 
Then the burden shifts on the defendant 
to rebut that presumption by proving that 
the instrument was not supported by 
consideration by adducing (1) direct evi- 
dence (2) circumstantial evidence and 
(3) by relying upon presumptions of fact 
mentioned in S. 114, Evidence Act or 
other similar provisions of law raising 
presumption of fact in his favour. Once 
the presumption is rebutted the burden 
of proof shifts back to the plaintiff. 

(Para 6) 

Anno: AIR Manual (8rd Edn.), Negoti~ 
able Instruments Act, S. 118, N. 2, 

(B) Civil P. C. (5 of 1908), S. 100 — 
Negotiable Instruments Act “(1881), Sec- 
tion 118 (a) — Presumption under Sec- 
tion 118 (a) — Whether presumption is 
rebutted by evidence is a question of fact. 


In a suit on a handnote the question 
whether the statutory presumption under 
S. 118 (a) that the instrument was made 


_ for consideration is rebutted by the evi- 


dence adduced by the defendant is a pure 
question of fact. The court in second ap- 
peal has no jurisdiction to reappraise or 
reappreciate the finding of the court be- 
low unless the finding is shown to be per- 
verse or not based on evidence. AIR 
1965 SC 920, Rel. on. (Para 7) 


Anno: AIR Comm. C. P, C. (9th Edn.), 
S. 100. N. 28; ATR Manual (3rd Edn), Ne- 
gotiable Instruments Act, S. 118, N. 2. 


(C) Negotiable Instruments Act (26 of 
1881), S. 118 (a) — Suit on handnote — 
Consideration set up in plaint different 
from that set out in handnote — Latter 
found to be wrong — Presumption under 
S. 118 (a) is not destroyed, 


In a suit on a handnote when the consi- 
deration set up in the plaint is different 
from that set out in the instrument the 
presumption under S. 118 (a)in favour of 
the plaintiff that the instrument was 
made for consideration’ is not destroyed 
merely because the consideration set out 
in the instrument is found to be wrong 
because the presumption that is raised 
under S., 118 (a) is not in respect of the 
consideration mentioned in the negotiable 
instrument, but the presumption is im 
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favour of there being a consideration for 
the negotiable instrument, any considera- 
tion which is a valid consideration in law. 
AIR 1949 Bom 257, Rel. on, ` (Pare 8) 

Anno: AIR Manual (3rd Edn), Negoti- 
able Instruments Act, S: 118, N. 2; 


(D) Civil P, C.. (5 of 1908), O. 6, Rz. 2 


and 7 — Negotiable Instruments “Act {26.. 


of 1881), S. 118 (a) — Suit: on handrote 


y 


AIR 1965 SC 920 >, n = y 
AIR 1960 Punj 500 > °. °° IF 
AIR 1954 SC 758 - © 9 
ATR -1953 SC 235 i -9 
- AIR 1949 Bom 257 ` 8, 11 
AIR 1943 Cal 22 : | Al 


— Consideration set out in instrument 
and pleaded in plaint found to be false — 
Plaintiff cannot plead new consideratzon. 


Where in a suit on a handnote she 
plaintiff asserts in the plaint a particvlar 
form of consideration which is the same 

as stated in the instrument and ‘the same 
is found to be false, the plaintiff is r- 
bidden to plead any other considerat-on 
because that would amount to making vut 
a new case which was never pleaded by 
the party. AIR 1930 PC 57 (1) and FIR 
1953 SC 235 and AIR 1954 sc 758, Rel. on 

(Para 9) 

Anno: AIR Comm. c P. C. (9th Ed2.), 
O. 6, R. 2, N. 9; 0.6, R. 7, N. 2; AIR 
Manual (3rd Edn), ’ Negotiable. Inst>u- 
ments Act, S. 118, N. 2. 

Cases Referred: Chronological Pa-as 


AIR 1930 PC 57 (1) | 9 
AIR 1930 PC 91 :-57 Ind App & 86 7 
AIR 1927 Lah 864 ` 11 
AIR 1915 Lah 86 (2) - 11 


B. K. Das and S, S. Dey, for Appellan:s; 
P. N. Goswami, for Respondents, 


JUDGMENT :— Beni Madhab (sime 
dead) brought an action on.a handncte 
executed by the defendants for a sum sf 
Rs, 1290/-, claiming. recovery of tae 
amount with interest. The handnote r2- 


cited passing of cash consideration and the. 
same was reiterated by the plaintiff n., 
his pleading giving details as-to how ard ` 
-© why the money had to be’: borrowed Fy. 


the defendants.. According to the plairt, 
on 8-2-1967 the defendants were to pu^ 
chase a parcel of land ‘from Smt, Prae- 
mohini Debi, wife of the present plaint#? 
(since substituted as appellant on tke 
death of Beni Madhab). The defendan-s 
had not had enough money to cover the 
consideration payable to Pranmohini ard 


hence they had to borrow the ,amount:ef , 
Rs, 1290/- from Beni. Madhab-on. execu~— 


ing the handnote. and in turn they (the 
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‘defendants) paid the same to the plain- 
- tiffs wife, Pranmohini. Total claim of 


' passing of, the cash consideration; 
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the plaintiff stood at Rs. 1770/-, adding 
the interest on the amount. The case of 


-ihe defendants was that-no cash consi- 
| deration ‘had passed; 


the handnote was 
nothing but a security taken by the plain- 
-iff for payment of the balance of the 
2onsideration amount that | the defend- 


ants: had agreed ‘to pay to’ Smt, Pran- 


=nohini on: due delivery of the demised 
-and, 


POE to: the defendants a sale deed 
was executed in their favour by Pran- 
Mohini evidencing a sale of an area of 
-and measuring 3 kathas and’-15 lechas 
and payment of the entire consideration 
amount had been shown in the sale deed 
but, however, Pranmohini and ~ Beni 
Madhab were not in a position to deliver 


` possession of the entire land on the date 


of the execution of the sale deed and as- 
cured the defendants . to deliver the en- 
tire land. As such, the defendants did 


. Hot pay.a part of the consideration 


amounting to Rs, 1290/-. ‘ The defendants 


-assured payment of the amount on due 


delivery. of ‘the entire land. . As a secu~ 
tity for the payment of the part of the 
consideration of the sale amounting ta 
Bs. 1290/-, the ~-handnote was executed. 
as the vendor and/or Beni Madhab could 
cnly deliver 2: kathas 18 lechas of land 
cut of 3 kathas and 15 lechas, the defen- 
cants claimed that they weré not liable 
to pay: .the balance of consideration 
amount stipulated in the sale deed and 
as such, they were not liable to pay the 


. amount ‘of ‘Rs, 1290/- secured as payable 


under the handnote. In’ short, the plea 
of the defendants was that there: was no 
the 
handnote was executed .as security for 


the payment of the part of the considera- 


tion money of the land which remained 
unpaid and the liability of the payment 


‘ot ‘the amount being entirely dependent 


upon ` the question _ of delivery of 
possession of the entire land ‘and’ the 


p-aintiff having failed to fulfil the part 


oŻ his contract viz., to deliver possession 
o= the entire land, was not entitled to 
the amount. secured -by the handnote, 

-2. However, the- consistent claim of- 
the plaintiff .was that he had paid the 
consideration in cash (vide paras 1 and 3 


k of the plaint). ; = 


: 3. At the trial the following. issues 


` were framed : x 


a DP Whether the suit is ' tdintainable ? 
2. -Whether the snif is bad for ` non- 
:Joinder - of parties ?' l 
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3. Whether the consideration amount 
stated in the handnote passed in 
cash ? 

4. Whether the defendants are entitled 
to a compensatory cost, and, if so, 
to what extent ? 

5. What relief, if any, are the parties 
entitled to?” - 


4. The Munsiff decided the issues in 
favour of the plaintiff and decreed the 
suit. On appeal, the judgment and de- 
cree of the trial court were set aside. 
The appellate court held that there was 
a clear admission of the plaintiff that the 
defendants having failed to pay the en- 
tire consideration of the sale amount had 
executed the handnote for the unpaid 
part of the consideration amount. It held 
that the case of the plaintiff as to the 
passing of cash consideration was unreli- 
able and decided the issue No, 3 against 
the plaintiff holding that no cash consi- 
deration had actually passed in respect 
of the handnote and the same was execut- 
ed only for payment of the unpaid por- 
tion of the consideration stipulated in the 
sale deed. The appellate Court on facts 
held that the defendants were liable to 
pay the amount stated in the handnote 
on obtaining possession of the entire area 
of the land purchased by them from the 
plaintiffs wife and as the plaintiff and/or 
his wife Pranmohini could only deliver 
possession of an area measuring 2 kathas 
and 18 lechas out of the total area of 
3 kathas 15 lechas, the plaintiff was not 
entitled to recover the amount of 
Rs, 1290/-. The first appellate Court heid 
on appreciation of facts that (1) no cash 
consideration passed between the parties 
as stated in the handnote; (2) the hand- 
note was executed as a security for the 
payment of the consideration amount in 
lieu of the unpaid part of the considera- 
tion of the sale deed; and (3) as the 
vendor of the land had to deliver the en- 
tire land and could only deliver a part of 
it, the plaintiff was not entitled to re- 
cover the amount stipulated in the hand- 
note, 


5. Mr. B. K. Das, the learned counsel 
for the appellants has submitted before 
me that the first appellate court has mis- 
conceived the provisions of S, 118 (a) of 
the Negotiable Instruments Act, 1881. 
According to the learned counsel, the 
findings that no cash consideration had 
actually passed in respect of the hand- 
note are questions of law and can be 
_agitated before this Court in a second ap- 
peal. Secondly, the learned counsel sub- 


-the presumptions of fact. 
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mits that even if a particular considera- 
fion is mentioned in a negotiable instru- 
ment and that consideration is found to 
be false and some other consideration is 
set up, it is the duty of the court to take 
into consideration the other consideration 
in deciding whether the defendant has 
discharged the burden cast upon him by 
S. 118 of the said Act, 


6. In my opinion, the statutory pre- 
sumption envisaged under S. 118 (a) of 
the Negotiable Instruments Act, 1881, is 
a rebuttable presumption. After the exe- 
cution ofthe handnote is proved, the rule 
of presumption laid down in S. 118 of 
the Act comes into play and shifts the 
burden on the defendants. Thereafter, 
under S, 118 of the Negotiable Instru- 
ments Act the Court is to draw a pre- 
sumption in favour of the plaintiff that 
the instrument was made for considera- 
tion. The defendant may adduce direct 
evidence to prove that the promissory 
note was not supported by consideration 
and if he adduces acceptable evidence the 
burden shifts back to the plaintiff. Be- 
sides direct evidence the defendant may 
rely on circumstantial evidence and may 
also rely upon presumptionn of fact, 
namely, those mentioned in S, 114 of the 
Indian Evidence Act or other similar pro- 
visions of law raising presumption of 
fact in his favour. Therefore, on proof 
of the execution of the document, the pre- 
sumption raised in favour of the plaintiff 
may be discharged by the defendant by 
adducing (1) direct evidence; (2) circum- 
stantial evidence and (3) by relying upon 
Therefore, the 
presumption of law can be rebutted by 
the defendant in the manner set forth 
above and once the same is rebutted, the 
burden of proof shifts to the plaintiff. 


In the instant case, the appellate Court 
has considered the admission of the plain- 
tiff that the stated consideration, namely, 
the cash consideration did not pass be- 
tween the parties. The court also consi- 
dered that the Title Suit No. 44 of 1969 
had been instituted and withdrawn by 
Mst. Pranmohini and in the said suit the 
plaintiff had deposed that the defendants 
had failed to pay the entire consideration 
amount of the sale and they executed the 
present handnote for the unpaid part of 
the consideration. As such, on perusal of 
the evidence on record, both direct and 
circumstantial, the appellate Court con- 
cluded that no cash consideration had 
actually passed. Further on appraisal of 
evidence, direct and circumstantial, the 
frial court held that the plaintiff was not 
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entitled to get the consideration stated 
in the handnote as it was in lieu of un- 
paid part of the sale consideration and 
that there was an agreement that the ce+ 
fendants would pay the amount in ques~ 
tion only on delivery of possession of tne 
entire area of land sold by Pranmohni 
(wife of the plaintiff) and the plaintiff or 
Pranmohini had failed to deliver the en= 
tire area of the demised land and as the 
defendants could not obtain possession of 
the entire area they were not liable to 
pay the amount in question. The hari= 
note was taken as a mere security for 
the payment of the consideration stated 
as “paid” in the sale deed, 


7. Whether a statutory presumptin 
ł&s rebutted by the evidence adduced is a 
pure question of fact. Shah, J, as 38 
then was, in Official Receiver v, Abcul 
Shakoor in AIR 1965 SC 920, held as fesl- 
lows (at p, 923): 

“The District Court inferred from tie 

fact found that the statutory presumption 
under S. 118 of the Negotiable Instro- 
ments Act had been weakened and tne 
burden which lay upon the insolvent was 
discharged and it was not open to the 
High Court exercising jurisdiction under 
S. 75 (1) Proviso 1, nor even under Pos 
viso 2, of the Provincial Insolvency Acti 
to set aside the judgment of the Distrxt 
Court for it is well settled that the ques- 
tion whether a statutory presumption is 
rebutted by the rest of the evidence is a 
question of fact: Wali Mohammad v, 
Mohammad Baksh, 57 Ind App 86 af 
p.92:(AIR 1930 PC 91 at p,93)”, (En 
phasis supplied). 
As such, the question whether statuto-y 
presumption is rebutted by the rest Df 
the evidence, is a question of fact, I have 
no jurisdiction to reappraise or reapprs~ 
ciate the same. However, the counsel Dr 
the appellants has not questioned during 
the course of the argument that any f 
the findings of the appellate court was 
perverse or not based on evidence. -n 
the result, I reject the first contention f 
the learned counsel for the appellants, 


8. Now let me deal with the last com- 
tention of the learned counsel for the ap- 
pellants. The plaintiffs case is that tle 
consideration mentioned in the. ‘negotiab. € 
înstrument, in fact, passed at the time af 
the making of the instrument. The plea 
ofthe passing of cash consideration has 
been pleaded by the plaintiff in hs 
pleading and an issue was struck, The 
plaintiff having proved -the. executicn. 
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of the instrument the burden shifted on 
the defendants to prove failure of consi- 
deration. The parties. went to evidence 
as to the said consideration and the 
court disbelieved the plaintiff’s case, In 
the present suit, the claim for recovery 
of the money on the handnote was that 
the amount was borrowed in cash and 
the plaintiff alleged the same in his 
plaint, The court found that the recital 
of the consideration in the handnote was 
admittedly false, The presumption as to 
the consideration shifted to the plaintiff. 
It has been held in Tarmahomed v, Tyeb 
Ebrahim, reported in AIR 1949 Bom 257 
that if a particular consideration is 
mentioned in a negotiable instrument and 
that consideration is found to be false 
and some other consideration is set out, 
that is a factor which the court would 
take into consideration in deciding 
whether the defendant has discharzed 
the burden cast upon him by Section 118, 
But, it has been held as well that it is a 
very different thing to say that merely 
because the consideration mentioned in 
the negotiable instrument turns out to 
be false, therefore, the statutory pre- 
sumption is rebutted and the burden is 
drawn upon the plaintiff to prove the 
consideration, . The language of Sec-, 
tion 118(a) clearly shows that when a 
consideration is set up in the plaint be- 
ing different from that set ou, in the 
document, is of no consequence, It has 
been held in Tarmahomed (supra) that 
the presumption that is raised under 
Section 118 is not in respect of the con- 
sideration mentioned in the negotiable 
instrument but the presumption is in 
favour of there being a consideration for 
the negotiable instrument, any considera- 
tion which is a valid consideration in 
law, I respectfully agree with the view 
expressed by Chagla C, J., as he then 
was, that merely because the consideza~ 
tion mentioned in the instrument turns 
out to be wrongly described, the pre- 
sumption in favour of the plaintiff is not 
destroyed. The presumption that is 
raised under Section 118 is not in res- 
pect of the consideration mentioned in 
the negotiable instrument, but the pre- 
sumption is in favour of their being a 
consideration for the negotiable instru- 
ment, any consideration which is a valid 
consideration in law, 


9. In the instant case, ié court Eas 
found the consideration set forth in the 


instrument to be false. In the pleading 


‘of the plaintiff as well, the plaintiff took 
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up the plea of passing of cash considera- 
tion. Under these circumstances, a ques- 
tion arises as to whether the onus of 
proof of consideration other than that of 
original one pleaded would be on the 
plaintiff, In my opinion, in a case where 
the plaintiff asserts in the plaint a parti« 
cular form of consideration and the sama 
is found to be false, the -party is fory- 
bidden to plead any other new consi- 
deration. Jt would amount to making 
out a new case which was never pleaded 
by the party. This view finds support in 
Siddik Mahomed Shah v, Mt. Saran (AIR 
1930 PC 57 (1)), Trojan & Co. v. Nagappa 
Chettiar (ATR 1953 SC 235) and Sheodari 
Rai v. Suraj Prasad (AIR 1954 SC 758). 

10. Therefore, when the nature of the 
consideration appears to be the same as 
stated in the negotiable instrument and 
asserted by the plaintiff to be the same 
in his pleading, in my opinion, on the 
proof that the said consideration did not 
pass, the party is not entitled to nor the 
court can make out a new case for the 
party. As such, when the positive case 
of the appellant was passing of cash 
consideration and the same was found to 
be false, the question of consideration 
of some other nature or character can 
not arise in the instant case, 


11. Be that as it may, in the instant 
case we are not yery much concerned 
with the aforesaid principles of law ar 
difference of views expressed . between 
the Bombay and Calcutta High Courts 
vide AIR 1949 Bom 257 and AIR 1943 
Cal 22 on the one side and Lahore and 
Punjab High Courts in AIR 1927 Lah 864, 
AIR 1915 Lah 86 (2) and AIR 1960 Punj 
500 on the other, In the instant case, the 
appellate court has considered that there 
was no passing of the consideration 
stated in the negotiable instrument and 
pleaded in the plaint and further held 
that the negotiable instrument had to be 
executed as a security for the unpaid 
part of the said consideration referred to 
above, The Court below has held that as 
the defendants did not get possession of 
the entire area purchased by them, the 
plaintiff was not entitled to get the 
money secured by the Negotiable Instru- 
ment. In the present case, the appel- 
late court has found that the story of 
passing of cash consideration was false 
and that the defendants are not liable 
to pay the amount in view of the failure 
on the part of the plaintiff to perform 
their part of the agreement, which the 
plaintiff was bound to do before getting 
the amount in question, 


a ey See. 


{Prs, 1-2} Dy. Commr., Kamrup v, Narayan Chandra 


A.I. R. 


12. In the result, I hold that the find- 
ings of the court below are correct and 
justified and do not require any inters 

ference at this end. 
13. ‘The appeal is dismissed with costs. 
Appeal dismissed, 
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The Deputy Commissioner, 
Appellant v. Narayan Chandra 
and others, Respondents, 


First Appeals Nos, 461 to 466 of 1973, 
D/- 27-2-1979.* 

Civil P. C. (5 of 1908), S. 34 — Appli- 
cability — Acquisition under the De- 
fence of India Rules — Award — Award 
though not technically a decree, spirit 
of S. 34 may be made applicable in 
awarding compensation. (Para 4) 


Anno: AIR Comm, C.P.C. (9th Edn,), 
S. 34 N. 1A, 


M. K. Sarma, Govt, Advocate, Assam 
for Appellant; T, C. Das and M, Das, for 
Respondents, 


BAHARUL ISLAM, J.:— These six ap« 
peals arise out of six land acquisition 
cases and are directed against a common 
award made by the District Judge, 
L.A.D. Gauhati, and Arbitrator under 
the Requisitioning and Acquisition of 
Immovable Property Act, 1952. The facts 
are common, This judgment of ours, 


Kamrup, 
Kumar 


therefore, will dispose of all the six 
appeals. i 
2.. The material facts are that the 


lands in question belonging to the six 
respondents were requisitioned in 1963 
for the construction of a bye-pass of the 
National High Way. The lands were aca 
quired on 27-5-67 ‘and admittedly fall 
within Greater Gauhati. The Deputy 
Commissioner, who is the appellant be~ 
fore us in all these appeals, awarded 
compensation at the rate of Rs, 2,500 per 
bigha. The respondents accepted the 
amount under protest as they had claim- 
ed compensation at the rate of Rs, 15,000 
per bigha. Their case was that the land 
in question had great potential value 
as it was situated adjacent to Pandu 


*(From Judgment and Award, D/- 7-2 
1973 passed by Dist, J. L.A.D, at Gaus 
hati.) 


‘EW/EW/C438/79/CWM 
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town, N. F. Railway Head Quarter, Jau- 
kbari Railway Station, Gauhati Uri- 
versity, Engineering College and varicus 
other public and private institutions. 
Ultimately when the matter came up Dr 
disposal before the District Judge, - 2e 
awarded compensation at the rate 2! 
Rs. 9,500 per bigha. He based his awacd 
on Ext, 4, which was an award made uy 
him in connection with some: other lard. 
The learned: District Judge found that 
the land of Ext. 4 and the lands und2r 
the proceedings in hand were similar. 


3. The claimants, in support of their 
claims, proved. some sale deeds mark-d 
as Exts, 1 and.3. Learned counsel for 
the Collector submits that although n 
the basis of the value of the land f 
these two documents the value of. tae 
lands of the present proceedings shoud 
be much higher than Rs. 2,500, the lands 
covered by Exts.. I and 3 were of smell 
plots and cannot form the basis of valua- 
tion. That is true, but the learned Dis- 
trict Judge has based the valuation pri- 
marily. on Ext. 4. It is submitted by the 
learned counsel for the respondents ard 
not denied by the learned counsel fer 
the appellant, that the land of Ext. 4 
was for the same purpose and had been 
acquired by the same notification as n 
the cases in hand, P.W. 2, Narayen 
Chandra Kumar, deposes in his evidenee 
that the land of Ext. 4 and the lancs 
of the present claimants ‘are contiguos 
and of the same quality’. He further de~ 
poses that the lands acquired in tke 
present proceedings fall in greater Gat- 
hati and are situated near some impor— 
ant institutions like the Gauhati Univer- 
sity, Pandu town, the Railway Heed 
Quarters, and other public and privat 
institutions, Learned counsel for the ap- 
pellant submits that the evidence of tk 
claimant - witness. No. 2 has been contre- 
dicted by the evidence of claimant wit 
ness No. 1 when the latter deposes thet 
the lands in question are low lying 
paddy land, whereas the lands covered 
by Ext. 4. are high land. The contradic 
tion is not. material. Even if the land i3 
question is low lying and the: land cf 
Ext. 4 is higher, there will be a small 
difference between the -values of tha 
land of Ext. 4 and of the lands in th 
present cases and will not be of any 
significant importance. In ‘our opinio® 
the award given by the learned Distric 
Judge does not. appear to be erroneous, 


4. In the instant case. the. Distric 
Judge has awarded. interest at the rate 


- Moirangthem Bidhu Singt v. 


Gau. 51 


cf 6 per cent per annum from the -date 
cf acquisition till the date of payment:' 
Learned counsel ‘for the „appellant sub- 
mits that as the lands were acquired 
under the Defence of India Rules, no 
interest could be awardéd.as the De- 
fence of India Rules do not provide for 
a decree for interest. On the other hand 
the learned counsel for the respondents 
submits that under Section 34 of the 
Code of Civil Procedure interest can be 
cecreed. Section 34 of the Code gives 
power to a court to decree interest at a 
reasonable rate when the decree is for 
payment of money. Although technically 
an award. may not be called adecree, in 
our opinion the spirit of Section 34 of 
tne Code of Civil Procedure may be 
made applicable in awarding compensa- 
tion for land. acquired under the Defence 
of India Rules. The claimant is also 
otherwise entitled to compensation as 
money was blocked by the Collector for 
a long time. That being the position, in 
or opinion,.the learned District Judge 
has committed no error in awarding in- 
terest at the rate of 6 per cent. 


5. As a result of the foregoing dis- 
cussions wedismiss the appeals, We leave 
the parties to bear their own costs. 


Appeals dismissed. 


Ganesh Singh. 


AIR 1979 GAUHATI 51 
(MPHAL BENCH) 
-BAHARUL ISLAM, J. 


Moirangthem Bidhu Singh,. Appellant 
v. Ganesh Singh (Dead) ba others, Re- 
spondents, 

Second Appeal No. 30: of 1974, D/- 
9-1-1979.* 


Transfer of Property Act (4 of 1882}, 
S. 106 — Suit for ejectment | — Notice to 
quit — Legality, 


Where both the courts below proceeded 
or. the footing that if the service of no- 
tice on tenant was proved, it would be 
for them to examine the notice and find 
waether or not it was in accordance with 
law and they concurrently found that 
nct only a registered notice of eviction 
was served on the tenant but that it was 
valid one, it could not be said that the 
tenancy. was not terminated in accord- 
ance with law merely because the Courts 
did not frame an issue on the point. 

(Para 4) 


*(Against Judgment and Decree of Dist.. 


J., Manipur, D/-' 17-5-1974.) 
EW/EW/C452/79/AS/SNV. 


52 Gau. R, K. Angousana Singh v. L. N.N: O,. Leinambi Devi 


Anno: AIR Comm, T., P, Act (4th Edn.) 
S. 106 N. 24, 

Y. Imo Singh, for Appellant; L, Nanda- 
kumar Singh, for Respondents, ` 

JUDGMENT:— This second appeal is 
by the defendant who lost in both the 
Courts below. 

2. The facts material for the pur= 
pose of disposal of the question of 
law urged before me by the leamed 
dais for the appellant may be stated 
thus: 


The suit Iand is situated within the 

Municipal area of the Imphal Municipa~< 
lity. The plaintiffs’ case is that they are 
the owners of the land in question and 
that they leased out the suit 
land to the defendants with effect 
from Ist April 1950 at a monthly rental 
of Rs, 30, later on, raised to Rs. 45 per 
month, with effect from 1955. As the 
plaintiffs required the property in ques- 
tion, they issued a notice to the defen- 
dant terminating the tenancy by the 
end of February 1959 and requesting 
him to vacate the property with effect 
from the ist of March 1959, In spite 
of the notice, it has been alleged, the 
defendant did not vacate the house, 
Hence, the plaintiffs filed the suit 
for eviction and also for arrears of 
rent and for mesne profit. 
3. The defendant, inter alia, took the 
plea in his written statement that no 
. notice to quit was served on him, It 
may further be mentioned that in the 
suit the defendant also totally denied 
the plaintiffs’ ownership to the pro- 
perty. His case was that the land in 
question belonged to the Government 
and the house in question was construct- 
ed by him. 

4. Both the Courts below concur- 
rently found that the plaintiffs were 
the owners of the land and the house 
in suit and that the defendant was 
their tenant, The only other question 
ifor decision was whether the tenancy 
in question was terminated in accord- 
ance with law. It is true, as submitted 
by Mr. Imo Singh, learned counsel ap- 
[pearing for the appellant, that the 
‘Courts did not frame a precise issue on 
‘the point, But nevertheless, both the 
Courts below have given the necessary 
findings on the question as the plea of 
the defendant was that no notice of 
eviction was served on him, Both the 
Courts below proceeded on the footing 
that if the service of notice on the 
defendant was proved, it would be for 
the Court to examine the notice and 
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find whether or not it was in accord- 
anca with law, As stated, both the 
Courts below have not only found that 
a registered notice of eviction was ser- 
ved on the defendant, but that it was 
a valid one, The learned District Judga 
has found that under Section 106 T.P. 
Act, a notice was served on the defen- 
dant terminating the tenancy with tha 
end of February 1959 and he has based 
his finding on a perusal of the notice 
in question and also on the evidence of 
the respondent Ganesh Singh, since de- 
ceased, The learned District Judge fur- 
ther has found that the notice was 
served on the defendant on 10th Febru- 
ary 1959, terminating the tenancy by 
the end of that month, which gives the 
defendant more than 15 days’ time, The 
Submission of the appellant is that 
there is no finding by any of the 
Courts below that the tenancy was 
with effect from the first of an English 
month The answer jis that it is the 
plaintiffs’ case in the plaint and nof 
denied by the defendant in the written 
statement, 


5. Another submission made by tha 
learned counsel for the appellant is 
that in the suit the plaintiffs claimed 
an alternative remedy, namely, that if 
the plaintiffs failed to prove tenancy, 
the suit may be treated as one for title 
and their title be declared and the de=- 
fendant evicted as trespasser. Tha 
learned Munsiff granted the alternative 
decree, Im my opinion, it was unneces= 
sary as the plaintiffs succeeded to estab- 
lish the tenancy, 


6. This appeal has no substance and 
is dismissed with costs. 
Appeal dismissed, 
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(IMPHAL BENCH) 
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R. K. Angousana Singh and others, 
Appellants v. Laisram Ningol WNingth- 
emcha Ongbi. Leinambi Devi and others, 
Respondents, 

Second Appeals Nos. 22 and 23 of 
1972, D/- 10-1-1979.* 

Civil P. C. (5 of 1908), O. 6, R. 7 — 
New ground of claim or defence -—~ 
Permissibility. 


*(Against decision of Dist. J., Manipur, 
D/- 8-6-1972.) 
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In a Civil Suit, the -parties are borend 
by their pleadings,. A party is entitled 


to lead evidence only to prove a œs: 
set out in his pleading, and cannot be. 


allowed to lead evidence to -make  dut 
anew case not pleaded, 
l (Pare 7) 


The plaintiffs filed the suit for deda- 
ration of their title to a share of ha 
property and for partition, -Their casa 
in the plaint was that plaintiff Na I 
was the wife and plaintiffs Nos, 2 tw 4 
were the sons of the Late ‘G’ and the-e< 
fore entitled to his share -in joint p-o- 
perty, That case was merely denied by 
the defendants in their written stae« 
ment, Only during . trial the def-n= 
dants directed cross-examination of hée@ 
plaintiffs and their witnesses to prcvée 
that plaintiff No. 1 had been married to 
‘'N’ and that ‘N’ was alive and tbat 
her marriage with “G”? was during he 
subsistence of marriage with ‘N’ and was 
therefore void and plaintiffs 2 to 4 barn 
out of such marriage were illegitim.té 
children and as such the plaintiffs corld 
not inherit the.property claimed 3y 
them, wn 

Held, the case sought to be made 2y 
the defendants during trial was a n:w 
case and could not be allowed, 

(Para 7j 

Anno: AIR Comm, C, P, C, ies Edra), 
O. 6, R. 7, N., 2, 


Ch, Nodiachand Singh, for Appias 


L. Nandakumar Singh, for Respo- 
dents, : 
JUDGMENT :— These two appe-ls 


arise out of a common judgment pass- 
ed by the District Judge, Manipur, in 
-two appeals, which again. arose out Df 
the same suit. I shall, therefore, ds 
pose of both the appeals by this con» 
mon judgment, 


2. Shri Nodiachand Singh, learn2d 
counsel appearing for the appellants in 
both the appeals, urges before me ory 
one point, which is common in boch 
the appeals, The point urged is that 
the Courts below committed an error 
in holding. that the marriage between 
- plaintiff No, 1 and Gopalsana Singh 
was valid when the previous husbard, 
Nipamacha Singh, of plaintiff No, 1 is 
alive and no divorce has been provei, 

3. In order to appreciate the poiat 
urged the following material facts ony 
' need be stated: 

‘The plaintiffs filed the suit for dech- 
ration of their title to a share of tke 
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property and for partition. According 
to them, the suit property originally 
belonged to one R. K, Chandrahas Singh, 
who died before 1942 leaving behind 3 
sons, defendant No, 1, defendant No. 2 ` 
and R, K, Gopalsana Singh, since de- 
ceased, and 9 wives, Gopalsana: Singh 
died - leaving his widow, plaintiff No. 1 
and 3 sons, plaintiffs Nos, 2,3 and 4. As 
their title to the suit property was dis- 
owned by defendants Nos, 1 and 2 and 
their possession of their shares of the 
property was disturbed by defendants 
Nos. 1 and 2, they filed the suit for 
title and for partition by metes and 
bounds, There is no dispute that the 
property under dispute belonged to 
Tombi Devi, The basis of the claim. of 
the plaintiffs was stated in para- 
graph 1 of the plaint that the above- 
mentioned R. K, Chandrahas Singh, was 
the father of defendants Nos. 1 and 2 
and grandfather of plaintiffs Nos, 2 to 
4, The third son was Gopalsana Singh, 
who died leaving the plaintiffs 2 to 4 
and his widow plaintiff No, 1, _ 


4, Defendants Nos, 1 and 2, contested 
the suit by filing a written statement, 
In paragraphs 2 and 5 in their written 
statement, they have simply denied 
“that the plaintiffs are the heirs of 


late R. K, Gopalsana Singh”, In other 
words, they have denied the plaintiff 
No. 1 was the widow of Gopalsana 


Singh and plaintiffs Nos, 2 to 4 were 
the sons of plaintiff No. 1 by Gopalsana™ 
Singh, 

5. On the basis of the contentions of 
the parties on the above-mentioned 
points, the trial Court framed the 
following amongst other, issue, which 
only is material: 


“Whether the plaintiffs are the heirs 

of late Gopalsana Singh?” 
In view of the argument made before 
me by the learned counsel appearing 
for the appellants, the issue may ba 
reframed as follows; 

“Whether plaintiff No, & was the 
widow and plaintiffs Nos. 2 to 4 were 
the sons, of late Gopalsana Singh?” 
Both the parties led evidence on the 
point, On a consideration of the evi- 
dence on record,- they have concurrent- 
ly found that plaintiff No, 1 was the 
widow and plaintiffs 2 to 4 were her 
sons by late Gopalsana Singh, This is 
a finding of fact, 

6. The learned counsel for the ap- 
pellants however submits that there is 
evidence on record to show that plain- 
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tiff No. 1 had been married to one 
Nipamacha Singh before her marriage 
with Gopalsana Singh; there is also 
evidence on record, the learned coun- 
sel for the appellants submits, that 
Nipamacha Singh is still alive; that the 
defendants have not proved that plain- 
tiff No. 1 has been divorced by Nipa- 
macha Singh before her alleged marri- 
age with Gopalsana Singh. That being 
the position, the submission continues, 
the marriage of plaintiff No, 1 with 
Gopalsana was void as marriage by a 
woman of a mam during the subsistence 
of her marriage with an earlier hus- 
' band, is not permissible under the 
Hindu Law and plaintiffs Nos. 2 to 4 
shall be held to be illegitimate child- 
ren of the aforesaid alleged marriage 
and as such the plaintiffs cannot in~ 
herit the property claimed by them, 
The submission of the learned counsel 
is that the Courts below are wrong in 
drawing the inference that there had 
been a divorce of plaintiff No. 1 by 
Nipamacha, aforesaid, before the marri- 
age of plaintiff No. 1 and Gopalsana 
Singh. Both the Courts below have 
concurrently found on the basis of the 
evidence on record that there was a 
valid marriage between plaintiff No. £ 
and Gopalsana Singh in accordanca 
with the custom prevalent amongst the 
Manipuri Hindus, It has been found that 
plaintiff No. 1 eloped with Gopalsana 
and after elopment there has been a 
marriage by Keinakatpa (by exchange 
of garland) which isan acceptable form 
of marriage. among the Hindus in Mani- 
pur. The learned Courts below have 
also found that- both the plaintiff No. 1 
and Gopalsana were living as husband 
and wife for more than 20 years and 
the members of the family treated them 
as husband and wife, Therefore they 
drew the inference that there had been 
divorce of plaintiff No. 1 before her 
aforesaid marriage with Gopalsana, 


7. I need not examine whether the 
aforesaid inference of divorce is valid 
or not. Suffice it to say that in a civil 
suit, the parties are bound by their 
pleadings, It was the plaintiffs’ case 
in the plaint that plaintiff No. 1 was 
the wife and plaintiffs Nos, 2 to 4 were 
the sons of late Gopaisana, That case 
was merely denied by the defendants 
in their written statement. It was not 
their case in their- written statement 
that the plaintiff No. 1 had been mar- 
ried to one WNipamacha Singh, that 
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Nipamacha Singh was alive and that 
Nipamacha Singh had not divorced the 
plaintiff No. 1. Only during trial the 
defendants directed cross-examination 
of the plaintiffs and their witness to 
prove that plaintiff No. 1 had been} 
married to Nipamacha Singh and _ that} 
Nipamacha Singh is alive and :that heri 
marriage with -Gopalsana was during! 
the subsistence of her marriage with 
Nipamacha,. This is a new case sought} 
to be made by the defendants during 
trial, and ought not to have been al-} 
lowed by the trial Court. A party is! 
entitled to lead evidence only to prove) 
a case set out in his pleading, and can- 
not be allowed to lead evidence to make 
out a new case not pleaded. Once thej 
plaintiffs have proved, as concurrently 
found by both the Courts below, that 
the plaintiff No. 1 was married to Gopal- 
sana and that plaintiffs Nos. 2to4 wera 
born. out of that wed-lock, there was 
an end of the matter. The plaintiffs 
have discharged their burden and prov-= 
ed their case, 


_ 8. This appeal has no force. 
dismissed with costs, 


. Appeal dismissed, 






It is 





AIR 1979 GAUHATI 54 
CHAND MAL LODHA C. J. AND 


BAHARUL ISLAM, J. 

The Collector of Kamrup, Appellant 
v, Md, Abdul Ali Fakir, Respondent. 
First Appeal No, 65 of 1970, 

25-9-1978.* 


Land Acquisition Act (1 of 1894), Sec- 
tion 23 — Claimant doing business in 
bricks — Brick field acquired — Com- 
pensation — Whether he can claim 
amount on account of price of bricks 
lying on field or for closure of business. 


Where the brick field of the claimant 
doing business in bricks was acquired 
under the Act the claimant is not en- 
titled to claim by way of compensation 
any amount om account of the price of 
the bricks lying on the field in the 
absence of evidence to show that he 
was prevented from removing ‘the bricks 
or that the bricks had been damaged | 
at the- time of taking possession by the 
Collector, Nor can he claim any dama- 


*(From decision of G. Hussain, Asst, 
Dist, J. No. 1, Gauhati, D/- 17-1-1970) 
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ges for closure of his business due to 
acquisition of the land because there 
is no provision in the Act -for. awarding 
the same. | (Para 4) 
Anno: AIR. Manual (3rd. Edn.), Land 
Acquisition Act, S. 23, N. 2, 14. 


J. N. Sarma, for Appellant; J, M. 
Choudhury, for Respondent, ` 
LODHA, C. J:— This is an appeal 


by the Collector of Kamrup under Sec- 
tion 54 of the Land Acquisition Act, 
1894 against the award. by the Assistant 
District Judge No. 1, Kamrup dated 
17-1-1970 whereby he awarded the fol- 
lowing items to the respondent by way 
of compensation of the land acquired : ? 

(i) Rs. 2,500/- on account of the price 
of the land measuring 5 Bighas; 

(ii) Rs. 2,000/- on account 
houses built on the land: and 

Gii) Rs. 7,000/- on account of 
price of 70, 000 bricks lying on 
land, 


Z Learned’ counsel for the appel- 
lant has raised objection as to the last 
item of Rs, 7,000/- only. His conten-ion 
is that this item of compensation. does 
not fall under any of the clauses of 
Section 23 which deals with matzers 


of -wo 


the 
. the 


to be considered in determining the 
compensation. It is urged . that the 
bricks lying on the land cannot be 


considered as a part of the land. nor 
' the price of the bricks can be awarded 
by way of damages as it is not the re- 
spondent’s case that he sustained 
damage at the time of Collector's iak- 
ing possession -of the land by reasor. of 
the acquisition injuriously affecting his 
other property. 


3. On the other hand learned coun< 
sel for the respondent submits that the 
item of Rs, 7,000/- is covered by clause 
‘fourthly’ of Section 23 (1) of the Land 
Acquisition Act, which’ provides that 
the damage, if any, sustained by the 
person imterested, at the time of the 
Coliector’s taking possession. of the lend, 
by reason of the acquisition injuriously 
affecting his other property, movecble 
or immovable, can be taken into consi~ 
deration. 


4. The only evidence in this conrec- 
tion is that of the respondent himself. 
He has stated as P. W. 1 that akout 
70,000 bricks were there in the brick 
field and the price of the bricks was 
Rs. 100/- to Rs. 150/- per thousand. He 
further goes on to state that his busi- 
ness in bricks had been closed due to 
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acquisition. It is not his case that he 
was not allowed to remove the bricks 
at the time of taking: possession of the 
land by the Collector or that the bricks 
were - damaged at the time of taking 
possession. His grievance is that his, 
business in -bricks had been closed due 
to acquisition. There is no provision 
in the Land Acquisition Act for award- 
ing damages for closure of amy business 
due to acquisition of land. There is 
nothing on the record to show that he 
was prevented from removing the bricks 
or that the bricks had been damaged 
at the time of taking possession, Con- 
sequently he is not entitled to claim 
any amount on account of the price of 
the bricks, which he could have remov- 
edorfor ought we know, he might 
have removed. In amy case, he is not 
entitled to get this amount of Rupees 
7,000/- on account of the price of the 
bricks, 


"5. We, therefore, allow this appeal 
in part and modify the award made by 
the lower court by deleting the amount 
of Rs. 7,000/-. The respondent will 
be entitled to get Rs. 4,500/- (Rupees 
four thousand five hundred) only. In the 
circumstance there will be no order as 
to the costs, 

j Appeal partly allowed. 


AIR 1979 GAUHATI 55 
K. LAHIRI, J. 


Chandra Kanta Deka and others, Ap~ 
pellants v. Hem Chandra Deka and 
others, Respondents. 


Second Appeal No. 167 of 1973, Dj- 
9-3-1978,* 


(A) Civil P. C. (5 of 1908), S. 100 — 
Finding - as to possession based on evi- 
dence is one of fact — High Court in 
second appeal will not imterfere unless 
it is based on mere conjectures and sur- 
mises, 


Appreciation of oral and documentary 
evidence is absolutely within the juris- 
diction of the Courts of fact and in 
second appeal the High Court cannot 
interfere with findings of fact based on 
appreciation of evidence, Ordinarily a. 


*(Against decision of R. M. Chakravarty, 
Asstt. Dist, J., Darrang, Tezpur, Dj- 
15-9-1973.) 
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finding as to possession based on evi- 
dence is a question of fact as the deter~ 
mination thereof is the result of ap- 
preciation of oral as also documentary 
evidence. Therefore the High Court will 
mot interfere with that finding in second 
appeal unless it is based on mere con- 
jectures and surmises having no back- 
ing of evidence. AIR 1971 Cal 252 Dist. 

(Paras 7, 10, 11) 


Anno: AIR Comm. C. P. C, (9th Edn,), 
Ss, 100, 100-A, 101, N. 13. 


(B) Civil P. C. (5 of 1908), S. 160 — 
Evidence Act (1 of 1872), S. 3 — Find- 
ing of fact — Interference in second 
appeal — Finding based on admissible 
and imadmissible evidence — High Court 
can reconsider finding — But it will 
not interfere on plea that some infe- 
rences or surmises have been drawn 
on evidence by Court of fact. 


If a finding of fact is based on ad- 
rmissible as also inadmissible evidence 
and if they are mixed up it should be 
the duty of the High Court in, second 
appeal to consider as to whether the 
finding is sustainable on admissible evi~ 
dence. While appreciating evidence a 
Court of fact is bound to draw infe- 
rences from proved facts and such con- 
clusions based on legal evidence can- 
not be brushed aside as. inadmissible 
evidence, Under Section 3 Evidence 
Act a fact is said to be proved when 
the Court after considering the matter 
before it either believes it to exist or 
considers its existence so probable that 
a prudent man ought to act on the 
supposition that it exists. A Court is 
to act on its belief and judicial consi- 
deration and upon supposition in order 
to arrive at its conclusion that a fact 
has been proved in connection with 
the case, Therefore some amount of 
conjectures or surmises is part of the 
judicial process, Therefore on the plea 
that some inferences or surmises have 
been drawn by the Court of fact on 
evidence the High Court in second ap- 
peal is not competent to re-examine 
the finding of fact as a third Court of 
fact. However if the inferences are 
drawn on no evidence whatsoever the 
question may amount to a question of 
law and that too in exceptional cases. 

(Para .10) 


Anno: AIR Comm. C. P. C. (9th Edn.), 
Ss. 100, 100A, and 101, N. 53; AIR 
Manual (3rd Edn), Evidence Act 
S. 3 N. 18, 20, 21, 22, a 
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(C) Evidenee Act (1 of 1872), Ss. 3 
and 110 — Revenue receipts are no 
evidence of possession of land. 


The land revenue receipts do not 
ipso facto prove actual possession of 
the land in favour of the holder of the 
receipts, . (Para 7) 


Anno: AIR Manual (8rd Edn.), Evi- 
dence Act, S. 3 N. 10; S. 110 N. 3, 4. 
Cases Referred: ~ Chronological Paras 
ATR 1971 Cal 252 9 


S.- N. Medhi, for Appellants; J. N. 
Sarma, for Respondents. 


JUDGMENT :-- The appellants hav- 
ing lost hands down in the Courts þe- 
low have projected the Second appeal 
against the concurrent findings of fact 
p law, The plaintiffs are the appel- 
ants, 


2. The plaintiffs’ case, in short, is 
that Baneswar and Fuleswar, while 
living jointly, had purchased two par- 
cels of land jointly — one in Mouza 
Shymbari and another in Mouza Dohi 
and had joint possession over the pur- 
chased land, After Baneswar’s death 
his son Asar Deka separated from his 
(Asar’s) uncle Fuleswar in the year 1935. 
There was a partition, in consequence 
whereof the parcel of land in Dohi 
Mouza fell in the share of Fuleswar 
(father of the present plaintiff) where- 
as Asar and his brothers got the land 
in Shymbari Mouza, The plaintiffs are 
the sons of Fuleswar and the defen- 
dants Nos, 1 to 3 are the sons of late 
Asar Deka. The suit land is in Dohi 
Mouza and measures 10 Bighas 1 Katha 
and 15 Lechas. According to the plain- 
tiffs, the suit land had fallen in the 
share of Fuleswar who was in posses- 
sion thereof since 1935. After Fule- 
swar’s death his sons (the present 
plaintiffs) paid land revenue in respect 
of the suit land, According to the 
plaintiffs, the suit land which had 
been mutated in the name of Baneswar, 
the elder brother of Fuleswar and the 
Karta of the family, continued to re- 
main in his name and notwithstanding 
the partition in the year 1935 it had 
been mutated in the mame of Bane- 
swar’s son, after the death of Baneswar 
and thereafter in the name of Hem 
Chandra, the defendant No. 1, after 
the death of Asar. As there had been 
no dispute between them, the plaintiffs 
in spite of the knowledge of the muta- 
tion in favour of Asar and Hem Chan- 
dra did not raise any objection to 
the mutation, However, on 7-4-1969, 
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the defendant No, 1 sold a portion of 
the suit land (fully described in Sck=- 
dule ‘B’ of the plaint) to defendant 
No, 4. At this the plaintiffs protested. 
The defendants Nos. 
title of the plaintiffs in the suit lamd 
and hence the suit. Inter alia tae 
plaintiffs prayed for permanent injurm- 
tion restraining the defendants from 
transferring and/or occupying the stit 
land, Later, the plaint was amendzd 
and a special prayer was made on 28-i- 
1970 for khas possession of the land n 
suit, 


3. The defendants’ case, in short, is 
that late Baneswar and Fuleswar wee 
separated as far back as 50 years ard 
thereafter that Baneswar was the trea 
owner of the land he had mutation, 
Baneswar’s som late Asars name w.s 
mutated as he had title and possessi 
over the land, In due course, the narre 
of the defendant No. 1 Hem Chandra 
was mutated, being the heir and succe -= 
sor of late Asar, According to the d= 
fendants they were in possession ard 
the defendant Hem Chandra had tke 
right to dispose of the property ami 
the disposal in favour of defendart 
No. 4, Dambrudhar was a valid trar= 
saction, 


4. In fact, the crucial question befor3 
the Court was as to whether the sut 
land was the paternal property of tis 
plaintifis or the defendants and as 
which of the parties was in physical 
possession of the suit land, As many Ss 
7 issues were struck by the trial Count 
and they were all disposed of in favour 
of the defendants, The trial Court gavs 
much importance to Issue No. 6, the cru» 
cial question, as to whether the suit land 
is the paternal property of defendant 
Nos. 1 to 3 and as to whether they wera 
in possession of the same, Thereafter, 
the trial Court considered as to whethe= 
the defendant No, 1 had the authority 
to sell the suit land, Many other ancil- 
lary issues were determined, which are 
not at all pertinent to the question in= 
volved in the second appeal, However 
it appears clear that the trial Cour” 
while determining the issue in questior 
considered the evidence, oral as well as 
documentary, and their effect, The tria 
Court dismissed the suit and an appeal 
was taken. The appellate . Court consi- 
dered the merits.of the case in details 
and did not find any reason to disturbi 
the findings arrived at a A trial Courts 
Hence this appeal, . 
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5. Mr, S, N, Medhi, the learned coun- 
çel appearing on behalf of the appellants 
presented before me the points for argu- 
ment, Five points were taken by Mr. 
Medhi, However, during the course of 
the argument, the learned counsel, in 
fitness of things, did not at all press the 
points Nos, II, II and.IV, However, the 
learned counsel has strenuously urged 
the 5th point, So far as the first point 
is concerned Mr, Medhi has very clearly 
conceded that any decision in his favour 
on the said point may not come to his 
help or assistance if the other point urg- 
ed by him is not accepted, I set out 
hereinbelow the points which were 
sought to be urged before me:— 


“(I) Defendants having failed to prova 
by evidence on record that there was 
partition between Baneswar and Phule- 
swar on a specific date and there being 
no evidence on the point as regards time 
from which the defendants 1 to 3 came 
to possess the suit land as of their own 
right by virtue of being heirs of late 
Baneswar, the learned courts below 
erred in law in holding that the suit was 
barred by limitation. 


(iT) P.W, 2 Fuzulu having stated in his 


evidence that Phuleswar purchased the 


suit land from his father by 6 Silver 
coins and under the law no . document 
being required to be executed for such 
sale, the learned courts below were not 
justified in holding that the story of 
purchase of the suit land by Baneswar 
and Phuleswar jointly was not believ- 
able at all, 


(fil) There being evidence on record 
that Baneswar being the elder brother 
and Karta of the family the suit land 
purchased by the two brothers was mu- 
tated in his name, the learned courts 
below, on a proper consideration of the 
evidence on record, should have held 
that the suit land fell in the share of 
Phuleswar, 

(IV) There being evidence on record 
fo show that the partition took place be- 
tween Phuleswar and Ashar, father of 
defendants 1 to 3, by way of family 
arrangement, the learned courts below 
should have held that there was a parti- 
tion and that the plaintiffs were in pos- 
session of the suit land since the time 
of their father for more than 35 years, 

(V) The learned courts below failed to 
take into consideration the Exts, 1 to I 
(7), revenue receipts, produced by the 
plaintiffs and erred in law in dismissing 
the plaintiffs’ suit,” 
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.6. The contention of the learned couns 
sel that the courts below have failed to 
take into consideration Exts, 1 to 1 (7), 
the revenue receipts, is not fully cor- 
rect. I find from the judgment of the 
trial Court that while considering the 
oral and documentary evidence, the trial 
court has considered Exts, 1 to 1(7), The 
observations of the trial Court regarding 
these documents are as .follows:— 


“Ext. 1 to Ext. 1(7) are the land reve= 
nue receipts but then defendant also 
paid revenue as per Ex, ‘Gha’, Ex. ‘Uma’ 
and Ex. ‘Ja’, Land revenue receipts are 
not clear proof of actual possession,” 


(vide page 31 of the Paper Book) 


7. The appellate Court has also taken 
into consideration Exts, 1 to 1(7), the 
revenue receipts. At page 52 of the 
paper book, we find that the appellate 
Court has taken notice of the existence 
ofthe revenue receipts, He has consider- 
ed the effect of the revenue receipts 
vis-a-vis oral amd documentary evidence 
adduced by the parties, while consider- 
ing the question of title as also the ques- 
tion of possession of the suit land, The 
finding of the trial Court to the effect 
that revenue receipts are mot proof of 
actual possession, has not been contest- 
ed to be incorrect by the learned coun 
sel for the appellants, Indeed, revenue 
receipts do not ipso facto prove actual 
possession of a land in favour of- the 
holders of the receipts, Courts below 
have considered the revenue. receipts of 
the plaintiffs as also the revenue receipts 
granted in favour of defendant No. 1. 
They took into consideration the effect 
of mutation, oral evidence in support of 
possession and then accepted the plea of 
the defendants, I do not find that there 
was any error of law committed by the 
Courts below. Ordinarily a finding as 
to possession based on evidence is a 
question of fact as the determination 
thereof is the result of appreciation of 
oral as also documentary evidence, On 
a perusal of the judgment of the Courts 
below I find that the Courts below hava 
taken into consideration Exts, 1 to 1(7) 
and weighed the same along with other 
evidence of the plaintiffs as also the 
defendants and have accepted the de= 
fence plea, It is entirely within the realm 
of the Courts of fact, 


8. Under these circumstances, T am 
constrained to hold that it is not correct 
- that the Céurts below did not at all 
take into consideration Exts, 2 to 1(7) 
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They have taken into consideration and 
weighed it, From the findings of the 
Courts below it appears clear that they 
have found the evidence produced on 
behalf of the defendants to be more re- 
liable, Under these circumstances, I do 
not find any force in the contention of 
the learned counsel for the appellants. 


9. Counsel for the appellants. has 
relied on A. K, Roy v. K, C, Sen Gupta, 
AIR 1971 Cal 252 and draws my atten- 
tion to a passage, which reads as under 
(at p, 255):— l 


“If a Court bases its judgment partly 
on evidence, partly on no evidence, part- 
ly on surmises and partly on conjectures, 
it is difficult for a court of higher juris- 
diction sitting in appeal to decide as to 
which part of evidence and which part 
of conjecture and surmises and which 
part .of no evidence entered into consi« 
deration. of the court in arriving at a 
finding of fact. This situation raises a 
question of law which entitles the court 
in second appeal to decide that law upon 
reading entire evidence minus the con- 
jecture and surmises,” 


16. In the instant case, the contin- 
gencies envisaged are conspicuously ab- 
sent in the present case, In my opinion, 
if a finding is based on admissible as 
also inadmissible evidence and if they 
are mixed up, it should be the duty of a 
Court in a second appeal to consider as 
to whether the findings are sustainable 
on admissible evidence, I am also of the 
opinion that while appreciating evidence 
a Court of fact is bound to draw infer- 
ence from proved facts and such conclu- 
sions based on legal. evidence cannot be 
brushed aside as inadmissible in evidence, 
The words and expressions contained in 
S, 3 0f the Indian Evidence Act reinforce 
the view expressed by me, Proof, in my 
opinion, isa method by which the exist- 
ence or non-existence of some fact may 
be established to the satisfaction of the 
Court or the Tribunal charged with the 
duty of trying fact, Apart from evidence, 
namely, the testimony of witnesses and 
the production of documents and things 
there are other means of proof such as 
admissions, judicial notice and presump~ 
tion. A Court charged with the duty of 
trying fact is entrusted to comsider the 
relevancy according to the rules of logic 
and common experience of men, A fact 
fs said to be proved when the Court after 
considering the matters before it (i) 
either believes it to exist, or (ii) con~- 
siders its existence so probable that a 
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prudent man ought, under the circum- 
stances of the particular case, to act u2- 
on the supposition that it exists. Ther- 
fore, a Court is to act on its belief ard 
judicial consideration and to act upon 
supposition in order to arrive at the cor- 
iclusion that a fact has been proved in 
‘connection: with the case. Under the:e 
circumstances, it is not corréct to séy 
that it is not within the domain of the 
Courts and the Tribunals to act on belie, 
consideration and supposition in order 
to arrive at the conclusion that a fact 
has been: proved, In my opinion, sore 
amount of conjecture or surmises ar 
part of the judicial process. I am of tke 
opinion that on the plea that some infer- 
ence or surmises have been drawn by a 
Court of fact, the High Court is not cow- 
petent to re-examine the fact as a third 
Court of fact. However, if the inferences 
are drawn on mo evidence whatsoeve:, 
the question may amount to a question 
of law and that too in exceptional cases. 
However, in the instant case, the cour- 
sel for the appellants has not been abke 
to point out that any finding was basei 
on mere conjectures and surmisés having 
no backing of evidence,- As such, in anv 
view of the matter, the decision is nc 
applicable in the present case. 


11. The only case of the appellant 
before me is that there was mo proper 
appreciation of the documentary evi~ 
dence, Exts. 1 to 1(7). Appreciation. _ oe 
oral or documentary evidence is absolute- 
ly within the jurisdiction of the Courts 
of fact and in a second. appeal this Court 
cannot interfere with such findings, «A 
faint argument has been made before m+ 
that the Courts below were wrong in 
deciding Issue No. 3, which reads a: 
under:— 


‘Whether the suit is barred by limi- 
tation?” 


12. An alternative plea was taken up 
by the defendants. The Courts below 
having found title and possession in fav- 
our of the defendants.should not have 
determined the issue at all. In fact, the 
determination of the issue jis wrong. 
Findings arrived at by the Courts below 
in respect of other issues were sufficient 
for the decision of the suit. Having found 
the title and possession in favour of the 
defendants Nos. 1 to 3 the Court below 
ought not to have determined this issue. 
It should have been left aside under 
O, 20, R. 5 of the C.P.C. However, the 
unmecessary determination of the issue 
in favour of the defendants did not in 
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any. way affect the merits of the case. 
Counsel for the parties have conceded 
that a wrong decision on this issue did 
not affect the merits of the case and does 
not render the judgment and decree re- 
versible. 

.13. In the result, the appeal is dis- 
missed on contest, However, in- view of 
the nature of the contest and relationship 
of the main parties, I do not propose to 
burden the plaintiffs with any cost in 
this Court, Parties shall bear their re- 
spective costs in this appeal. 


Appeal dismissed. 


AIR 1979 GAUHAT] 59 
“(AGARTALA BENCH) 
C. M. LODHA, C. J. AND BAHARUL 
ISLAM, J. 
Rashendra Mohan Dutta, Petitioner v. 
S. K. -Nanda and others, Respondents. 


Civil Rule No. 14 of 1978, D/- 12-9- 
1978.* . 


(A) U. P. Panchayat Raj Act (26 of 
of 1947), S. 12 (c) (as applicable to Tri- 


' pura) — U. P. Panchayat Raj Rules 


(1947), RK. 24 (as applicable’ to 
Tripura) — Election petition — Only 
Sub-Divisional Officer entitled to 


entertain — Sub-Divisional Magistrate 
who is also functioning as Sub-Divisional 
Officer is also competent to entertain it 
>- Merely the description of the Officer 
as Sub-Divisional Magistrate would not 
vitiate order, .. (Para 2) 


(B) U. P. Panchayat Raj Act (26 of 
1947), S. 12 (as applicable to Tripura) — 
Election to office of Pradhan — Name of 
respondent proposed for Jalai Gao Sabha 
— Respondent describing Vati Jalai as 
his constituency —- Tribunal coming to 
a finding - that Vati Jalai was part of 
Jalai Village — Held, it was a pure 
question of fact and no exception could 
be taken to the finding ‘ (Para 2) 


D. Purkayastha and G, C, Bhattachar- 
jee, for Petitioner, 


LODHA, C., J.:—By this petition under 
Article 226 of the Constitution of India 
the petitioner has challenged the correct- 
ness of the order dated 28th August, 
1978, .passed by the Sub-Divisional 
Magistrate, Kailashahar Division, hold- 


*(To quash order of S.D.M. (Executive) 
Kailashahar, D/- 28-8-1978.) 
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ing that the nomination of the respon- 


dent No. 4 for the office of Pradhan of 
Jalai Gaon Sabha has been wrongly re- 
jected and in this view of the matter he 
set aside the election of the petitioner 
and directed fresh election, 


2. Two points have been 
support of the petition— 


(1) that the Sub-Divisional Magistrate, 
Kailashahar had no jurisdiction to enter- 
tain and decide the election petition un= 
der Section 12 (c) of the U. P. Pancha- 
yat Raj Act, 1947, It is argued that un= 
der Rule 24 of the Rules framed under 
the U. P. Panchayat Raj Act, 1947, which 
has been made applicable to the State 
of Tripura, a Sub-Divisional Officer 
alone is competent to entertain and de= 
cide an election petition. It may be 
pointed out that no such objection was 
taken before the Tribunal but we allow- 
ed the learned counsel for the petitioner 
to argue the point in case he was able 
to make out that there was an inherent 
lack of jurisdiction, . However, in our 
opinion, he failed to do so, It is conced- 
ed that Shri S. K. Nanda who decided 
the election petition as Sub-Divisional 
Magistrate was also the Sub-Divisional 
Officer. It is thus clear that Shri S. K 
Nanda was performing the functions of 
Sub-Divisional Magistrate as well as 
Sub-Divisional Officer and therefore 
merely the description of the officer as 
Sub-Divisional Magistrate would not 
vitiate the impugned order, 


urged in 


(2) The other point argued by the 
learned counsel is that the respondent 
No, 4 had been proposed by the proposer 
for Jalai Gaon Sabha, whereas he had 
described himself Vati Jalai as his Con- 
stituency. The learned Tribunal. has 
come to the conclusion that Vati Jalai is 
a part and parcel of Jalai village and it 
is only a portion of the village Jalai, 
This question is a pure question of fact 
and the Election Tribunal has found that 
the Gaon Sabha is the same, namely, 
Jalai and has further found ‘that theré 
is no inconsistency or contradiction re- 
garding the COnSRIEHES, and the Gaon 
Sabha. 


3. No just exception can be taken to 
this finding. 

4. The result is that we find no force 
in this application and reject it summa- 
rily, 

Application dismissed. 
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A. I. R. 
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C. M. LODHA, C. J. AND 

D. PATHAK, J, i 


Chandra Kanta Arandhara and T 
Petitioners v, State of Assam and others, 
Respondents. 


Civil Rules Nos. 270 and 291 of 1977, 
D/~ 7-12-1978. 

(A) Assam Excise Rules (1945), Rr. 219, 
223 (3) (prior to amendment in 1979) — 
Settlement of country spirit shop — Eli- 
gibility —- Educated unemployed — Ma- 
beatae whether necessary ‘qualifica- 

on, 

The standard adopted by the authority 
that since the person has not passed 
Matriculation, he cannot be considered 
to be an educated unemployed youth and 
as such not entitled to settlement can- 
not be said to be perverse finding, 

(Para 3) 


(B) Assam Excise Rules (1945), R. 223 
(3) — Settlement of shop — Financial 
consideration — Relevancy. 


If a person is chosen im preference to 
another for settlement of shop, on ac- 
count of financial considerations, it can- 
not be said to be irrelevant considera- 
tion, (Para 5) 


D. K. Hazarika {in C., R. No. 270 of 
1977) and G. K. Talukdar and S, N. 
Chetia (in C. R. No. 291 of -1977), for 
Petitioners; J. N. Sarma, Govt, Advo- 
cate, B. K. Goswami, G. XK. Talukdar, 
D. N. Konwar, S. N. Chetia (in C. R. No. 
270 of 1977) and Dr. M. K. Sarma, Govt. 
Advocate (for Nos. 1, 2 and 3) in C. R 
No, 291 of 1977, for Respondents, 


LODHA, C. J.:— Both these Civil Rules 
can be disposed of by a single order as 
they are directed against a common 
order dated 31-8-77 by the Government 
of Assam functioning as an appellate au- 
thority under S. 9 of the. Assam Excise 
Act, 1910-in respect of settlement of a 
Country Spirit Shop called “No, .14 Dil- 
lighat Country Spirit Shop”, 


2. It appears that the shop was settl< 
ed by the Primary Settling Authority in 
favour of Chandra Kanta Arandhara, 
petitioner in Civil Rule No, 270/77, by 
his order dated 7-2-76. Dissatisfied ' with 
this order, three bidders, namely Kula- 
dhar Bharali, Subodh Kumar Konwar 
and Girin Rajkonwar filed three separate 
appeals before the Government of 
Assam. Kuladhar Bharali’s appeal was 
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dismissed ‘in default, He has not 
proached this 
Konwar’s appeal. was allowed, - The 
settlement in favour of Chandra Kanta 
Arandhara, petitioner in Civil Rule No. 
270/77, was set aside and the shop was 
settled in favour of Subodh Kumar Kon- 
war, Girin Rajkonwar’s appeal was also 
dismissed, Consequently, Chandra Kanta 
Arandhara and Girin Rajkonwar have 
approached this Court by separate peti- 
tions, which have been registered as 
Civil Rules Nos, 270 and 291 of 1977, re= 
spectively, 


3. Mr, D. K. Hazarika, learned coun» 
sel for the petitioner in Civil Rule No. 
270/77, hag submitted that the very pre« 
mises on which the impugned order is 
passed are incorrect, He submits that 
merely because his client was not a Ma- 
triculate, he was not disqualified from 
getting the shop settled in his favour 
because the law, then, in force did not 
` require the person in whose favour the 
shop is to be settled must be a Matricu~ 
late. On the other hand, all ‘that was 
envisaged was that the person must þe 
an educated unemployed youth, He sub- 
mits that his client has read up to Ma- 
triculation even though not passed the 
Matriculation Examination and, therefore, 
he must be deemed to be educated. In 
this comnection, he has also argued that 
even though his client. was a Salesman 
at the time of submission of tha tender, 
he had given up the job at the time of 
settlement and, therefore, he should 
. have been treated as an educated unem= 
ployed youth. Learned counsel, however, 
failed to lay his hands on any provision 
of law or a decided -case wherein it has 
been held that a person would be cons 
sidered to be educated even though he 
has not passed Matriculation, It is cor- 
rect that the Government of Assam, by 
a Notification No. Ex, 144/72/Pt/8 dated 
28th Oct., 1977, defined the term ‘educat- 
ed unemployed youth’ as mentioned in 
sub-rule (2) of R. 223 of the Assam Ex~ 
cise Rules ‘a person not exceeding 35 
years of age who has passed the H.S.L.C, 
or its equivalent Examination and is 
without any employment’. But, for that 
reason, we are unable to hold that, if 
prior to that Notification the same stan- 
dard was employed. by the Government 
for judging whether a person was edu- 
cated or mot, the authority had commit~ 
ted any error of law. The standard 
adopted by the authority in the impugn- 
ed order that since Chandra Kanta Aran= 
. Idhara had not passed Matriculation, he 


ap“ 
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Court, -Subodh Kumar | 


- [Prs, 2-8] Gau. 61 


could not be considered to be an educat-| 
ed unemployed youth, cannot be said to 
be a perverse finding, . 


4. It is admitted that Chandra Kanta 
Arandhara was a Salesman at the time 
of submission of the tender, Nothing 
concrete has been placed before us to 
show as to when he gave up this job, 
But, apart from that, learned counsel has 
failed to satisfy us that the question: 
Whether a person is employed or un- 
employed must be judged not with re- 
ference to the date of submission of the 
tender but with reference to the date of 
settlement. Consequently, we are not in 
a position to hold that the finding of the 
Appellate Authority that the petitioner 
could not be considered as unemployed 
is patently wrong. In this view of the 
matter, if the settlement made in favour 
of Chandra Kanta Arandhara by the 
Primary Settling Authority was set aside, 
the appellate authority cannot be said 
to have committed any error of law or 
any other manifest error in exercise of 
its jurisdiction, So far'as Subodh Kumar 


' Konwar is concerned, he is admittedly 


a Matriculate and is thus an educated 
person, He is also employed, As we shall 
presently show, his financial position 
has also been duly considered, 


5. As to the Civil Rule No. 291/77, 
the appellate authority has held that 
Girin Rajkonwar’s financial position was 
not sound inasmuch as he had only 
Rs. 2,064/65 P, to his credit in the Bank 
Account at the time of submission of 
his tender, whereas Subodh Kumar Kon= 
war had Rs. 6,000 to his father’s credit 
in the Bank Account, In these circum~ 
stances, if the Appellate Authority chose 
Subodh Kumar. Konwar in preference 
to Girin Rajkonwar on account of finan- 
cial considerations, we cannot say that 
the appellate authority has fallen into 
any error of law, Consequently, we do 
not see any force in the petition filed by 
Girin Rajkonwar, 


6. As already stated above, we also 
do not see substance.in the petition filed 
by Chandra Kanta Arandhara, petitioner 
in Civil Rule No, 270/77, and both the 
petitions deserve to be dismissed. 


1. Accordingly, we dismiss both the 
petitions but make no order as to costs. 


8. Before. parting with the case we 
may here mention that the settlement is 
to expire on 31st March, 1979 and the 
petitioner Chandra Kanta Arandhara has 
been fortumate enough to enjoy the 
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settlement for a major portion of' the 
term in pursuance of the stay order 
granted by this Court. Ordinarily, we 
would have allowed him to continue, 
keeping in. view the short period left, 
but at the same time, we feel that when 
the order passed by the Appellate Au- 
thority is legal and proper, there is no 
reason why the successful party. should 
not be allowed to enjoy the settlement 
for the rest of the term.. 


9. The stay order is discharged and 
the authority concerned may be inform- 
ed immediately. . 

Petitions dismissed. 
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(AGARTALA BENCH) 


C. M. LODHA, C. J. AND BAHARUL 
. SLAM, J. 
Unit Officer, M/s. N.P.C.C, Ltd., Appel- 
lant v. Madhusudan Deb Barma. and 
others, Respondents, 


First Appeal (M.A.) No, -3 
14-9-1978.* 

(A) Arbitration Act (10 of 1940), Ss. 13 
and 30 — Powers of arbitrator in mak- 
ing award — Arbitrator can. give a lump 
sum award instead of separate award 
for each claim, (Para 5) 


Anno: AIR Manual (8rd Edn. dy Arbi- 
tration Act, S. 13 N, 4. : 
(B) Arbitration Act (10 of 1940), Ss. 13, 
14 — Making award — Arbitrator is‘not 
bound to follow the procedure laid down 
in Civil P. C. - (Para 6) 
Anno: AIR Manual (3rd Edn.), Arbi- 
tration Act, S. 13 N. 4; S. 14 N. 3. 
(C) Arbitration Act (19 of 1940), S. 39 
— ‘Error of law’ — Award not based on 
any legal proposition — - Cannot be said 
to be erroneous. a 


The Arbitrator gave no reason for ‘the 
award, Consequently there is no legal 
proposition which may be said to be the 
. basis of the award, with the result that 
there is no room for argument that the 
legal proposition is erroneous. ‘Therefore 
the agument that there is error in law 
on the face of the awad cannot stand 
and must be rejected. AIR 1923 PC- 66 
and AIR 1967 SC 1030, Rel, on. E 

(Para. 4) 


E O A E E E E E 

"(From judgment and decree- passed by 
S. C. Das, Addl, Sub-J,, Tripura, D/- 
3-5-1975.) . 
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of 1975, D/- 


N. P. C. C. Ltd. v: Madhustdan Deb (Lodha C. J.) 


A.I R. 


Anno: AIR ‘Manual (3rd ‘Edn.), Arbi- 
tration Act, S. 30 N. 35. 


Cases Referred: Chronological Paras 


AIR 1967 SC 1030: 1967 All LJ 360 4 
AIR 1923 PC 66 . 3 


M. R. Choudhury and D. R. ahoudiury, 
for Appellant; S. Deb, for Respondents. 


LODHA, C. J:— This is an appeal 
under S, 39 (6) of the Arbitration Act, 
1940 from the order by the ‘Additional 
Subordinate Judge, Tripura dated 3rd 
May, 1975 in Arbitration Case No. 5 of 
1972 whereby the learned Addl, Sub- 
ordinate Judge refused to set aside the 
award passed on 29th Nov., 1973 by Shri 
J. M. Basu, Construction Superintendent 
National Project. It appears that the 
appellant National Project Construction 
Corporation Ltd, (which will hereinafter 
be referred to as Corporation), Gumti 
Unit, Jatanbari, South Tripura invited 
tenders for excavation of power channel 
from Cross Drainage No. 5 to Cross 
Drainage No. 1 for the Gumti Hydro 
Electric Project and Messrs. Deb Barma 
Construction Company (which will here- 
inafter be referred to as Construction 
Company) submitted tender which was 
accepted by the said Corporation and a 
formal agreement was drawn between 
the parties on 14-6-1973 with respect to 
the works to be carried out by the Con- 
struction Company. However, certain dis- 
putes and differences arose between the 
parties. The Construction Company 
claimed against the Corporation Ru- 
pees 4,09,424/-. whereas the Corporation 
refuted the Company’s claim, : Conse- 
quently the matters of dispute were re- 
ferred to the Arbitrator as per Cl. 8 of 


the agreement. Both the parties filed 
written statements and produced their 
witnesses before the Arbitrator, On 


29-11-73 the Arbitrator made his award 
the relevant portion of which reads as 
follows:— 


“After going through the detailed 
statement of claims, counter statements, 
all documents and depositions filed by 
the parties and allowing full opportuni- 
ties to adduce evidence, if any, J make 
my award with respect to this said 
agreement dated 14th June, 1968. 


I award Rs, 64,830 (Rupees. sixty four 
thousand eight hundred and thirty only] 
in favour of the claimants and against 
the respondents which is considered to 
be justified by me. 

The ‘cost of the proceedings shall ba 
borme by the respective parties, . 


1979 


This award has been made by me on 
this day the 29th November, 1973.” 


2. Both the'parties filed objections to 
the award and prayed that the same may 
be set aside. The Construction Compeny 
however, withdrew its objection. Conse- 
quently the learned Addl. ° Subordinate 
Judge dealt with the objections filed by 
the Corporation. The objection by -he 
Corporation was that the Arbitrator Lad 
misconducted himself inasmuch as he iid 
not frame issues nor did he deal with 
each claim separately but gave a conso~ 


lidated award and further that he gave. 


no reasons in support of his award. 


3. After having heard learned cown- 
sel for the parties, we are satisfied taat 
the Corporation has failed to establish 
any misconduct on the part of the Arbi- 
trator nor there is error in law on “he 


face of the award. In. AIR 1923 PC 66 


the Privy Council observed as foliows-—~ 


"An error in law om the face of the 
award means, in their Lordships’ view, 
that you can find in the award or a docu- 


‘ment actually incorporated thereto, as. 


for instance, a note appended by the 
arbitrator stating the: reasons for 118 
judgment, some legal proposition whch 
is the basis of the award and which you 


can then say is erroneous.” K 


4. In the present case, it is clear, aad 


it is also the contention on behalf of tne 
appellant, that the Arbitrator gave 310 
reason for the award, Consequently there 
is no legal proposition which may 3€ 
said to be the basis of the award, wih 
the result that there is no room fr 
argument that the legal proposition is 
erroneous. Therefore the argument that 
there is error in law on the face of tne 
award cannot stand and must be reject~ 
ed. In this connection we may refer 0 
the following observations of their Lord- 
ships of the Supreme Court in Firm Mz 
danlal Roshanlal v. Hukumchand Mills 
Ltd., Indore, reported in AIR 1967 £C 
1030 (at p. 1031):— 

“In the present case, the arbitrater 
gave mo reason for the award. We co 
not find in the award any. legal proposi< 
tion which is the basis of the award, far 
less a legal proposition which is errone- 
ous. It is not possible to say from tke 
award that the arbitrator was under a 
misconception of law. - The  contenticn 
that there are errors of law on the fae 
of the award is rejected.” 


5. There is also no force in the ap- 
pellant’s contention that the Arbitratcr 
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was bound to give his award with respect 
toeach claim. Inthe Supreme Court case 
referred to above it was held that the 
Arbitrator could give a lump sum award 
and he was not bound to give separate 
award for each- claim. 


6. The last contention raised on be- 
half of the appellant that the Arbitra- 
tor should have framed issues is also de- 
void of substance. The Arbitrator was 
not bound to follow the procedure laid 
down im the Civil P. C, 

7 We are, therefore, of opinion that 
the Arbitrator did not commit any legal 
misconduct nor is there any error in 
law apparent on the face of the award. 
The award is final both on fact and law 
and cannot be interfered with. The re- 
sult is that we do ‘not find any force in 
this appeal and hereby dismiss it, but 
make no order as to costs, 

BAHARUL ISLAM, J.:— I agree. 


Appeal dismissed. 





‘AIR 1979 GAUHATI 63 
(AGARTALA BENCH) 


C. M. LODHA, C. J. AND BAHARUL 


l ISLAM, J 

Sukhamay Sen Gupta, Petitioner v. 
State of Tripura and others, Respondents. 

Civil Rule No, 13 of 1978, D/~ 12-9- 
1978. 

(A) Commissions of Inquiry Act (60 of 
1952), S. 3 — Notification under — Noj 
mentioning names of persons to be pro- 
ceeded against in enquiry but mention- 
ing categories: of such persons — Notifi> 
cation not vitiated. AIR 1977 Mad 192 
Rel. on. (Paras 8, 9) 

Anno: AIR Manual (8rd Edn.) Commis- 
sions of Inquiry Act, S. 3 N. 5. 

(B) Commissions of Inquiry Act (60 of 
1952), S.3 — Notification under — Set- 
ting out specific charges — Held not 
liable to be quashed for indefiniteness. 
AIR 1969 SC 258, Rel. on. (Para 5) 

Anno: AIR Manual (3rd Edn.), Com» 
missions of Inquiry Act, S. 3 N. 5. 
Cases Referred: Chronological Paras 
AIR 1977 Mad 192 — -_ . 8 
AIR 1969 SC 258: 1969 Cri LJ 520 3, 4 

A. M. Lodh, for Petitioner, D. P. 
Kundu, Advocate General with S. Das, 
P. Bhattacherjee and D. Guha, for Res- 
pondent No. 1. 
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_ LODHA, C. J.— By this petition un- 
der Art. 226 of the Constitution of India 
the petitioner has challenged the lega» 
lity and validity of the Government Noti- 
fication marked ‘Annexure A~l’ issued by 
the Government of Tripura in exercise 
of its powers under S, 3 of the Commis- 
sions of Inquiry Act, 1952 (which will 
hereinafter for the sake of shortness be 
referred to as ‘the Act’) and published 
in Tripura Gazette Extraordinary Issue 
dated Feb. 23, 1978. 


Z The case came up for admission 
today but the Advocate-General for the 
Government of Tripura has put in ap- 
pearance to oppose the admission of the 
rule. Consequently we have heard the 
learned counsel for the petitioner as 
well as the learned Advocate-General. 


3. Learned counsel for the petitioner 
has led a two pronged attack against the 
Notification, It is argued, in the first in- 
stance, that the names of the persons, 
against whom inquiry into matters 
mentioned in the Notification is to be 
made are not given, The other conten- 
tion of the learned counsel for the peti- 
tioner is that the matters contained in 
the impugned Notification are not defi- 
nite and, therefore, the Notification is 
bad. In support of his contention thé 
learned counsel has cited AIR 1969 SC 
258 (Krishna Ballabh Sahay v. Commis- 
sion of Inquiry). At this stage, we may 
observe that the opposite parties have 
had no opportunity to file any counter- 
affidavit on any points of fact but we da 
not consider it mecessary to have any 
counter-affidavit as the points raised by 
the learned counsel for the petitioner, in 
our opinion, can be decided without 
entering into facts. 


4. In AIR 1969 SC 258 (Krishna Bal- 
labh Sahay v. Commission of Inquiry’ 
their Lordships were pleased to observe 
(at p. 262):— 


“It cannot be stated sufficiently strong- 
ly that the public life of persons in au- 
thority must never admit of such charges 
being even framed against them. If they 
can be made then an inquiry whether to 
establish them or to clear the name of 
the person charged is called for. If the 
charges were vague or speculative sug- 
gesting a fishing expedition we would 
have paused to consider whether. such 
an inquiry should be allowed to proceed. 
A perusal of the grounds assures us that 
the charges are specific, and that re- 
cords rather than oral testimony will be 
used to establish them,” = 


Sukhamay Sen Gupta v, State (Lodha C. J) 


A.I. R. 


5. Some of the charges referred to 
in the judgment of the Supreme Court 
are exactly similar to the charges con- 
tained in the impugned Notification, We 
are, therefore, unable to come to the 
conclusion that the Notification is liable 
to be quashed on the ground of indefi- 
niteness, To quote a few charges they 
are: 


“2, The terms of reference of the Com- 
mission shall be as follows: 


(a) to inquire into the facts amd cire 
ee relating to specific instance. 
of— 


(iv) acquisition of assets or pecuniary 
resources disproportionate to legitimate 
sources of income during the aforesaid 
period, 

(v) securing pecuniary or other bene- 
fits by abusing exploiting or taking ad- 
vantage of official power or position 
during the aforesaid period; 

(vii) Misuse, fraudulent- use or mis- 
appropriation of money or property or 
funds belonging to State Government, 
statutory corporations or bodies, or 
Government Companies and undertaking 
during the aforesaid period.” 


It cannot, therefore, be said in the 
present case that the Notification is 
liable to be struck down on the ground 
that it lacks in definite matters of pub- 
lic importance. The matters mentioned 
in para 2 of the Notification are, in our 
Opinion, definite matters of public im- 
portance, 


6 Now coming to the other conten= 
sion that the persons against whom the 
inquiry is to be conducted have not 
been specified, we may point out that 
even in the Supreme Court case, in 
para 2 (d) of the Notification, it is men- 
tioned that it would be open to the 
Commission to make inquiry regarding 
illegal gains, corruption, favouritism, ab- 
use of power or other malpractices in 
respect of any other person or persons 
holding official position either as a mem-= 
ber of Council of Ministers or other- 
wise besides the persons mentioned in 
the Notification, 


7. Now, in the present case, the 
proviso to para 2 specifically mentioned 
that the inquiry shall be in regard to 
conduct of political authorities, that is, 
any member of the Council of Ministers 
of the State of Tripura, any member of 
the Tripura Legislative Assembly or 
any other person “holding any public 
Office by reason of his political affiliation 
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or association; public servants as defn- 
ed in the Indian Penal Code; and smi- 
ends and relations of such political 
authorities or public servants or other 
persons in whom such political autho- 
rities or public servants or other per~ 
sons in whom such political authorities 
or public servants were interested, 

8. In this connection reference may 
also be made to AIR 1977 Mad :92 
(M. Karunanidhi v. Union of India) te- 
lied upon by the learned Advocae~ 
General, Kailasam, C, J. as he then was, 
speaking for the Court observed as Ðl- 
lows (at pp. 196-197):— 

“At this stage, when the enquiry was 
ordered, the name and other parti- 
culars need mot be mentioned. It is an 
enquiry into a matter of public impr- 
tance relating to the allegations mede 
by particular persons. As to who are 
the persons that are to be  proceeced 
against will be decided at a later stege 
and if any person is aggrieved, he vill 
have ample opportunity to defend hin= 
self before the Commission, The ¿b= 
sence of mention of the names or ~he 
particulars of persons against thəm 
whom the enquiry is to be proceeced 
in the memo of 1-12-1975 will not v-ti- 
ate the notification made under S-=c~ 
tion 3.” ~~ 


9. In the present case it may be 
pointed out that even though the parti~ 
culars of persons against whom the 
enquiry would be proceeded are xot 
mentioned but the categories of suich 
persons have been mentioned in he 
proviso to para 2 of the notification. 

10. Thus both the points canvassed 
by the learned counsel are devoid of 
substance. The learned counsel ‘or 
the petitioner did not argue any oter 
point. 

11. This petition has no force 
is hereby summarily dismissed. 

| Petition dismiss=d, 


and 
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. K. LAHIRI, J. 

Kamdev Nath Choudhury, Defendant- 
Appellant v. Devendra Kumar Nah, 
Plaintiff-Respondent. 

Second Appeal No, 47 of 1971, 
14-5-1979,* 


"(Against judgment and order of T. Lr 
Dutta, Addl. Sub. J., ‘Tripura, Agar 
_ tala, D/- 12-7-1971). 
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Specific Relief Act (1963), S. 16 {c) 
— Civil P. C. (1908), O. 6, R.2 — 
Averment in plaint of plaintiff's readi- 
ness to perform contract — Absence of 
— Not fatal to suit if readiness is 
otherwise indicated, 


A sale of, property by A to B for. 
certain amount alsg provided for a re- 
sale to A on his paying the said 
amount to B, A offered the amount to 
B who refused to sell back. A thereon 
deposited the amount by a chalan and 
filed a suit against B for the specific 
performance of the contract of re-sale. 
The plaint did not, however, contain 
the specific averment of the plaintiffs 
readiness to perform his part, 


Held that provisions regarding plead- 
ings in civil actions ought to be treat- 
ed technically. (1851) 117 ER 1229 and 
AIR 1952 SC 47 and AIR 1978 SC 484, 
Rel. on. (Para 5) 

If plaintiff expresses that he was not 
responsible for non-completion of con- 
tract and was disposed and able to 
complete it, he should not be non-suit- 
ed merely because specific words re- 
quired in the forms of the Civil P, C. 
are not reflected in pleadings, 

(Para 8) 


The plaintiff instead of expressing in 
somany words that he was ready and 
willing to perform the contract did de- 
posit the entire consideration money 
into court. This is a clear manifesta- 
tion of his “readiness and willingness” 
and the act of deposit is full and com- 
plete compliance of the provisions of 


Section 16. (Para 12) 
Cases Referred: Chronological Paras - 
AIR 1978 SC 484 10 
AIR 1952 SC 47 9 


(1851) 117 ER 1229:17 QB 127, Cort 
y. Ambergate ete. Railway Co. 6 
P. M. Palit, for Appellant; R. Ghosh, 

for Respondent, l 
JUDGMENT:— Whether the impugn- 


'ed judgment and decree of specific per- 


formance of contract is liable to be 
set aside being hit by Section 16 (e) 
of the Specific Relief Act, 1963 as the 
plaintiff had failed to aver performance 
of, or readiness and willingness to per- 
form the contract according to its con- 
struction, 

2. The plaintiff sued the defendant 
for 1 kani of land, The plaintiff sold 
the suit land to the defendant for a 
consideration of Rs. 300/- on the condi- 
tion of re-purchase if the consideration 
amount was repaid within three years, 


Thereafter it is averred by the plain- 
tiff that he offered the consideration 
money of Rs. 300/- to the defendant in 
Pous, 1966 A. D. and asked the defen- 
dant to execute a deed of reconvey- 
ance in favour of the plaintiff. The de- 
fendant did not accept it. There was 
a panchayat on or about the 12th day of 
Jaistha, 13874 B. S. corresponding to 
27-5-1966 wherein the plaintiff offered 
the money to the defendant and de- 
manded due execution of the deed of 
reconveyance but without any success. 
As the causes of action arose in the 
month of Magh, 1374 B. S. and 12th 
of Jaistha, 1374 B. 5. (27-5-1966 A.D.) 


on account of the refusal of the ac- 
ceptance of the consideration money 
and refusal to reconvey the land the 


plaintiff filed the suit in the court of 
the Munsiff, Dharmanagar and deposit- 
ed a sum of Rs. 300/- incash into court 
by a challan and prayed for a decree 
for réconveyance in respect of the suit 
land, The defendant contested the suit 
but did not take up any specific plea 
that there was no averment in the 
plaint as to the readiness and willing- 
ness to perform the contract by the 
plaintiff in his pleading, According td 
the defendant, there was no stipulation 
for reconveyance of the land as claim- 
ed by the plaintiff. The court of the 
first instance framed several issues but 
none touching the question as to the 
absence of averment as required under 


Section 16 (c) of the Specific Relief 
Act, 1963, for short “the Act”, The 
trial cdurt decreed the suit. The 
appeal preferred by the appellant- 


defendant was abortive. Being aggriev- 
ed the defendant has brought the se- 
cond appeal. 


3. Mr, P..M. Palit, the learned 
counsel appearing on behalf of the ap- 
pellant has urged that there is no 
averment in the plaint that the plain- 


tiff had performed or had always been . 


ready and willing to perform the con- 
tract and as such the impugned judg- 
ment and decree are liable to be set 
aside. No other point has been urged. 
According to the learned’ counsel 
specific performance of a contract can- 
not be enforced in favour of a person 
who fails to aver and prove that he 


has performed orhas always been ready. 


and willing to perform the essential 
terms of the contract which were to 
be performed by him. Mr. Palit points 
out Order 6, Rule 6 of the Code and 
Submits that an averment td the above 
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effect is a condition precedent as 
contemplated under the said Rule, 
Order 6, Rule 6 reads as follows:— 


“Condition precedent. Any condition 
precedent, the performance or occur- 
rence of which is intended to be con- 
tested, shall be distinctly specified in 
his pleading by the plaintiff or defen- 
dant, as the case may be; and, sub- 
ject thereto, an averment of the per- 
formance or occurrence of all condi- 
tions precedent necessary for the case 
of the plaintiff or defendant shall be 
implied in his pleading.” 


4. A person is entitled to bring an 


- action in respect of a certain right or 


to a certain sum of money, but in 
Some cases he is required to do some- 
thing before he can sue either by rea- 
son of the provisions of some statute 
or On account of some agreement be- 
tween the parties. These are the condi- 
tions precedent. According to Mr. Palit, 
Section 16 (c) of “the Act” enjoins a 
party seeking relief of specific per- 


‘formance of a contract to aver in the 


plaint the requisites set out in S. 16 (c) 
of “the Act”. According to the learned 
Counsel, the averment must be strictly 
in compliance with Forms Nos, 47 and 
48 of Appendix A of the Civil P, C, 
Order 48, Rule 3 reads as follows:— 


“Use of forms in appendices. — The 
forms given in the appendices, with 
such variation as the circumstances of 
each case may require, shall be used 
for the purpdses therein mentioned.” 


5. Therefore, in my opinion, the 
forms in appendices of the Civil P. C. 
are merely guidelines assisting the 
litigant and the court. In my opinion, 
a substaintial compliance with the rule 
is enough, Procedural laws are intend- 
ed to facilitate and not to obstruct the 
course of substantive justice, Provisions 
regarding pleadings in civil actions 
ought not to be treated technically. 
Pleadings are meant to give to each 
side intimation of the case of the other 
so that the case may be not (sic), to 
enable the court to determine the real 
issue between the parties and to pre~ 
vent deviations from the course which 
litigation on particular causes of ac- 
tion must take. In a suit for specific 
performance of contract if the plaint 
does- not contain the specific words as 
set out in the forms and/or the specific 
words “readiness and willingness’ on 
the part of the plaintiff but read as a 
whole it appears to the court that it 
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complies with the provision of law in 


substance the plaint © should not be 
thrown out. 

6. Lord Campbell. in Cort v. Amber- 
gate, etc, Railway Co, (1851) 117 


ER 1229 (1236) : 17 QB 127 dbserved as 
follows:— 


“In common sense the meaning of 
such an averment of readiness and will- 


ingness must be that the non-comple- - 


tion of the contract was not the fault 
of the plaintiffs, and that they were 
disposed and able td complete it if it 
had not been renounced by the defen- 
dant”, 


7. If that be the true test, it is 
enough compliance of Section 16 of 
“the Act” if it is asserted in a plaint 
that the plaintif was not responsible 
for non-completion of the contract and 
he was disposed and able to complete 
it had it not been renounced by the 
defendant. 


8. It is undoubtedly true that there 
are divergent views as to the extent of 
the strictness in which plaints are re- 
quired to be drafted. However, I have 
not been able to persuade myself to 
accept that if a plaintiff expresses that 
he was not responsible for non-com- 
pletion of the contract and he was dis- 


posed and able to complete it, he 
should be  non-suited merely be- 
cause the specific words required in 
the forms of the Civil P. C. are not 
reflected in the pleadings. ` 

9. There is another aspect of the 


matter to which I cannot shut my eyes 
bearing in mind that the Privy Coun- 
cil and Supreme Court have said on a 
number of occasions that some latitude 
must be given in the case of Moffusil 
pleadings. In this regard let me refer 
to an observation of Vivian Bose, J. in 
Kedar Lal Seal v. Hari Lal Seal, AIR 
1952 SC 47. Bose J., speaking for the 
SAPETE Court, observed:— 


“r would be slow to throw out a 
claim on a mere technicality of plead- 
ing when the substance of the thing is 
there and no prejudice is caused to the 
other side, however, clumsily or inartis- 
tically the plaint may be worded.” 

10. The object of all laws istogive 
relief to a deserving party. To uphold 
the cause of justice mere technicalities 
must be shorn of. It is true that if pre- 
judice is caused to the other party due 
td defective pleadings, the party at 
fault should not be given the undue 
advantage, The following observations 
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of the Supreme Court in Ganesh Trad- 
ing Co. v. Moji Ram, AIR 1978 SC 484, 
are relevent. 

“Procedural law is intended to faci- 
litate and not to obstruct the course of 
substantive justice. Provisions relating 
to pleadings in civil cases are meant to 
give to each side intimation of the case 
of the other so that it may be met, to 
enable Courtsto determine what is real- 
ly at issue between parties, and to 
prevent deviations from the course 
which litigation on particular causes of 
action must take.” 


11. In this backdrop let me proceed 
to examine as to whether there are 
sufficient averments made by the plain- 


- tiff as contemplated under Section 16 


(c) of the Specific Relief Act, 1963 read 
with Explanation (ii). 


12. On perusal of the pleading I find 
that the plaintiff has specifically stated 
in his plaint that he offered the consi- 
deration money to the defendant in 
the month of Jaistha,, 1374 B. S., cor- 
responding to 27-5-1966 and also in the 
month of Pous, 1966 A. D. but the de- 
fendant refused to accept it and did 
not execute the document. The plain- 
tiff has, in fact, deposited Rs. 300/- into 
court, the consideration amount by a 
challan, He has stated_in para 8 (Ka) 
of the plaint “That the suit be decreed 
tothe effect that the defendant executes 
valid sale-deed for the land in favour 
of the plaintiff on taking Rs, 400/-, the 
amount which has been deposited 
by the plaintiff in court through chalan, 
as per contract dated 27-5-1965 A. D. 
and gets it registered.” The averments 
in paragraphs 2, 4 and 5 of the plaint 
clearly show that the plaintiff had per- 
formed the part of his contract, offer- 
ed the consideration money. This shows 
that the plaintiff has always been ready 
and willing to perform his part of the 
contract. This has been averred clearly 
and specifically. This is substantial and 
due compliance with the provisions of 
the law. The plaintiff instead of ex- 
pressing in so many words that he was 
ready and willing to perform the con- 
tract did deposit the entire consideration 
money into court. This is a clear mani- 
festation of his “readiness and willing- 
ness”, In my opinion, the act of de- 
posit of the consideration money into 
court is full and complete compliance 
of the provisions of Section 16 of “the 
Act”, The Explanation to Section 16 
deals with procedure and not with sub- 
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stantive law. The basic principle be- 
hind Section 16 (c) read with Explana- 
tion is that any person seeking benefit 
of the specific performance of contract 
must manifest that his conduct had 
been good all throughout entitling him 
to obtain the specific relief. The sec- 
tion imposes a personal bar. The court 
is to grant or refuse relief on the basis 
of the conduct of the person seeking 
the relief. If the pleadings manifest 
that the conduct of the plaintiff en- 
titles him to get the relief on perusal 
of the plaint he should not be debarred 
to have the relief under the section. 
On perusal of the Law Commission’s 
Ninth Report, 934 it will be clear that 
clause (c) of Section 16, a new provi- 
sion incorporates the principles laid 
down by the case laws that in a suit 
for specific performance, the plaintiff 
must show that all conditions prece- 
dent have been fulfilled and also allege 
and prove a continuous readiness and 
willingness to perform his part of the 
contract. The Explanation has done 
away with the former rigour of tender- 
ing the consideration money into court 
and softened it to the extent that he 
should merely express his readiness and 
willingness to perform the contract ac- 
ccording to its true construction. In view 
of the fact and circumstances of the 


case, I have no hesitation in coming to’ 


the conclusion that in the instant case 
the plaintiff has fully averred in his 
plaint that he had offered the consi- 
deration money to the defendant as 
enjoined under the contract and as a 
manifestation of his readiness and will- 
ingness to perform the contract deposit- 
ed the money into court by challan. 
Under these circumstances, there can- 
not be doubt whatsoever that the 
plaintiff has duly fulfilled the requisites 
contemplated under Section 16 of the 
_ Specific Relief Act, 1963, It is worth- 
while to note at this stage that the 
defendant did not take up this plea nor 
made any staternent in his written state- 
ment alleging non-compliance of the 
provision of Section 16 of “the Act” 
by the plaintiff. Accordingly no issué 
was framed. The argument that has 
been advanced by Mr. Palit is entirely 
anew ground I have allowed the 
appellant to take up the ground and 
to argue it as it is a question of law. 


However, I do not express my final 
opinion as td whether a party is en- 
titled to take up such a plea in a 
second appeal for the first time, 


Lourembam v, Laisram (Saikia J.) 


A. LR. 


13. In the result, the appeal is dis- 
missed with costs, 
Appeal dismissed. 
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Lourembam Heramot Singh, Appel- 
lant v. Laisram Angahal Singh and 
others, Respondents. 


Second Appeal No. 1 of 1973, 
9-5-1979.* . 

Evidence Act (1872), Ss. 63 and 67 — 
Certified copy of document — Mere 
registration is not proof of execu- 
tion — Execution and contents must be 
proved in ordinary way — Mere proof 
of admission of execution befere Regis- 
trar is not enough. 


Though the certified copy of a docu- 
ment (sale deed) is as ggod as the 
original and its correctness is presum- 
ed, mere registration is not a proof of 
its execution, Execution and contents 
of a certified copy must be proved ac- 
cording to law in the ‘ordinary way. 
The mere proof of admission of execu- 
tion before the Registrar ddes not 
satisfy the requirements of Section 67 
which requires that the signature of 
the executant must be proved to be in 
his handwriting. More than a mere ad- 
mission of a signature is needed to 
amount to admission of execution of a 
document. (Para 9) - 


Ch. Nodiachand Singh, for Appellant, 


JUDGMENT:—— This defendant’s Se- 
cond Appeal is directed against - the 
judgment and decree of the District 
Judge, Manipur, passed in Civil Appeal 
No. 25 of 1972, reversing the judgment 
and decree of the learned Munsiff, 
Thoubal, passed in O. 5. No. 30 of 1967, 


2. The respondent No. 1 as plaintiff 
instituted the Original Suit No. 30 of 
1967 alleging that the land under patta 
No. 33/1466 (old) 33/1862 (new) Th. at 
Khangabok measuring an area of .1B. 
2K, 12L. belonged to, and stood in 
the name of Shri Ningthoujam Tompok 
Singh son of late N. Amu Singh, 
The said Ningthoujam Tompok Singh 
sold the land to Shri Madan Mohan 
Sharma on 17-3-1953 and Shri Madan 
Mohan Sharma sold the same. to 


*(Against judgment and decree of Dist. 
J. Manipur in C. A. No. 25 of 1972). 


GW/HW/D754/79/GNB 


D/- 
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Shri Kameshon Singh on 27-1-1955, who 
ultimately sold it to respondent Nc 1 
on 6-2-1960 by a registered sale de=d; 
and the respondent No. 1 alleged taat 
as the Revenue. Courts allowed he 
name of his vendor Kameshon Sirgh 
to be entered as pattadar of the lend 
on 8-1-1965, his. title had been clouced 
and hence he sued for declaration of 
his title ‘over the suit land and ‘or 
permanent injunction restraining -he 
defendants (appellants) from interfer- 
ing with his pdssession. 


3. The appellant (defendant) cən- 
tested the suit on the ground that he 
purchased the suit land from the œi- 
ginal owner Shri Ningthoujam Tompok 
Singh by a registered deed of sale on 
7-8-1950 and that since then he Fad 
been possessing the suit land as: owrer 
through Ningthoujam Tompok Sinzh, 
the vendor, as his tenant till 1967 and 
thereafter the appellant (defendant) al- 
lowed the respondent No. 1 (plaintiff! to 
cultivate the suit land as tenant of fhe 
appellant as agreed upon among the 
parties and as such there was no carse 
of action for the suit and the alleged 
registered deed dated 6-2-1960 was n- 
valid and inoperative in law and the 
suit not maintainable, 


4. The suit was was originally troed 
by Shri L. Rabindra Singh, Mun iff 
(IV), Manipur, who passed the jucg- 
ment and decree dated 26-11-1969, ds- 
missing the suit. The respondent No. 1 
having appealed, the Additional District 
Judge, passed the judgment dared 
20-4-1971, and remanded the suit. 


5. The learned Munsiff, Thoubal, on 
remand, after reformulating the isstes 
and after giving the parties opportun ty 
to adduce further evidence dismissed 


the suit by his judgment and decree 


dated 29-4-1972. The respondent No 1 
preferred an appeal to the District 
Judge, who by his judgment and decree 
dated 18-9-1972 and 29-9-1972, respec- 
tively allowed the appeal and decre=d 
the suit, holding that the execution of 
the sale deed dated 7-8-1950 was rot 
proved. Hence, this Second Appeal. 


6. Mr. Ch. Nodiachand Singh, fhe 
learned counsel for the appellant, 
mainly urges two points before me; 1) 
that the finding of the lower appellete 
Court that the execution of the sale 
deed dated 7-8-1950 has not been prcv- 
ed is erroneous in law and it is liakle 
td be set aside and the lower apprcl- 
late Courts finding that the appellant 
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has no title on the basis of that sale 
deed is ‘similarly erroneous, and (2) 
that the finding of the learned lower 
appellate Court on the question of pos- 
session is- perverse and contrary to 
law and liable to be set aside. l 


7. It is found in evidence that the 
sale deed date 7-8-1950 was not pro- 
duced by the appellant in original but 
a certified copy was produced after the 
loss of the original was satisfactorily 
explained. But, so far as the execution 
was concerned, while the learned trial 
Court accepted the certified copy as 
admissible and genuine, the learned 
lower appellate Court held that the 
execution of the document had to be 
proved separately and as it was not 
separately proved, the learned Court 
held that the execution of the docu- 
ment was not proved according to law 
and ng title could be derived there- 
from, and no title could be declared on 
its basis, 


8. The question that arises in this 
Second Appeal is, whether the above 
two findings are liable to be interfered 
with? 

9. The execution or authorship of a 
document is a question of fact and 
may be proved like any other fact. 
Registration does not’ make a private 


‘document a public document. The Court 


is not bound to treat the registration 
endorsement as a conclusive proof of 
fact of execution. Though a certified 
copy is as good as the original and 
correctness of certified copies is pre- 
sumed, mere registration is not a proof 
of its execution. Execution and ‘con- 
tents of a certified copy shall have to 
be proved according to law in the ordi- 
nary way. There must be some evi- 
dence to show that the execution and 


. genuineness of a document were prov- 


ed. Mere registration of a document 
is not, by itself, sufficient proof of its 
execution. Again, the mere proof of 
admission of execution before the 
Registrar does not satisfy the require- 
ments of Section 67 of the Evidence 
Act, which requires that the signature 
of the executant must be proved to be 
in his handwriting. More than a mere 
admission of a signature is needed to 
amount to admission of execution of a 
document. Applying these principles 
to the evidence on record, it is found. 
that it was not proved that the sale 
deed was signed by Tompok Singh, The 
lower appellate Courthas not committed 
any error in holding that the execution 


70 Gau. [Prs, 1-4] Panmal v. Oriental Fire & General Ins. Cø, 


of the document was not  prdved ac- 
cording to law. Besides, this finding is 
one of fact and is: not amenable to 
interference in Second Appeal. 

10. The next point is about posses- 


sion. It was held by the lower appel- 
late Court that the appellant has not 
been in possession for the requisite 


period for adverse possession., This be- 
ing also a pure finding of fact, is not 
amenable to interference in Second 
Appeal. The finding is based on evidence 
on recdrd and is not perverse. 
= I In the result, this Second Appeal 
is found to be without merit and it is 
dismissed. The parties are left to bear 
their own costs. Appeal dismissed. 
Appeal dismissed, 
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Panmal Ranka, Appellant v. Oriental 
Fire and General Insurance Co. Ltd. 
and andther, Respondents, 

First Appeal No. 46 of 1972, 
19-2-1979.* 

T. P. Act (1882), S. 135 — Dissolu~ 
tion of partnership — Assets and liabi- 
lities taken out by one partner and 
-business carried on as proprietary busi- 
ness — No sanction of insurance com- 
pany by endorsement upon policy as 
required by condition of policy obtain- 
ed — Suit by proprietor against insu- 
rance company on the basis of policy 


D/- 


is not maintainable. (Para 9) 
N. M. Lahiri, Advocate General, 
Meghalaya; S. K. Senapati; R. K. Deb, 


for Appellant;. S. K. Sen, for Respon- 
dents. 

BAHARUL ISLAM, J.:— This appeal 
is by the plaintiff and is directed 
against the judgment and decree pass- 
ed by the learned Assistant District 
Judge- No. 2, Cachar, Silchar. 

2. The facts material for the 
pose of disposal of this appeal 
be stated thus: 

Plaintiff Panmal Ranka and defendant 
No, 2 Puranmal Ranka, are brothers. 
They were the partners of a registered 
partnership firm known as M/s. Ganga 


*¥rom decision of A. N. Sharma, Asstt. 
Dist, J., No. 2, Silchar, Cachar, D/~ 
13-12-1971. 
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pur- 
may 


A.I. R. 


Textiles situated at Jamira, Part IV, 
in the Hailakandi Sub-division in the 
district of Cachar at a distance of about 
12 miles from the Mizo border. The 
firm was insured with defendant No. 1, 
the Oriental Fire and General Insurance 
Company Ltd. and obtained an insu- 
rance policy for the period from 24-5- 
1966 to 24-5-1967 for a sum of Ru- 
pees 30,000/- on terms and conditions 
set out in the policy issued by the de- 
fendant No. 1. During the continuance 
of the said policy the partnership firm 
was dissolved and defendant No. 2 gave 
up all his rights, claims and interest 
in the firm. 


It has been alleged by the plaintiff 
that on 9-11-1966 at night a gang of 
armed people forcibly entered the shop 
house of the firm, looted property in- 
cluding cash of Rs. 9,000/- and set fire 
to the shop house which was com- 
pletely gutted. The plaintiff then sent 
information to defendant No. 1 about 
the loss and demanded payment in 
terms of the policy. Accordingly an 
assessor of the defendant No. 1 came 
to the place of occurrence and assess- 
ed the loss of the plaintiff. While the 
plaintiff was expecting satisfaction of 
the claim the defendant No. 1 informed 
the plaintiff its inability to entertain 
the claim of the plaintiff under the 
policy alleging that the loss sustained 
by the plaintiff was the result of the 
act of hostilities of the Mizo rebels and 


was therefore not covered by the 
policy. The plaintiff, therefore, was 
compelled to file the suit claiming 


Rs. 30,000/- with costs against the de- 
fendant No. 1. 


3. Defendant No. 1 only has filed a 
written statement and contested the 
suit. His material pleas are that the 


` plaintiff is not the policy holder of the 


insurance policy in question; there was 
no ‘privity of contract between the 
plaintiff and defendant No. 1 and as 
such the suit by the plaintiff was in- 
competent, The second material plea 
is that the insurance policy does not 
cover the risk of any loss or damage 
caused by the Mizo hostiles occasioned 
by or through any consequence of the 
Mizo rebellion. 


. 4, The trial court framed a number 
of issues including the following which 
are material: 


(1) Has the plaintiff cause of action? 
(2) Is the suit maintainable? 
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(4) Has. there been privity of ccn- 
tract between the plaintiff and the de- 
fendants? 


(7) Is the loss of property of the n- 
sured by arson and looting due to the 
act of the Mizo rebels?” 

The trial court decided issues Nos. 1, 
2,4 and 5 in favour of the plain iff 
but decided issue No. 7 against the 
plaintiff. Hence this appeal. 


5. Shri N. M. Lahiri, learned Adro- 


cate General, Meghalaya, appearing ‘or. 


the appellant, submits that the decision 
of the. trial court on issue No. 7 is 
erronedus; while Shri S5, K. Sen, leam- 
ed counsel appearing for the respcn- 
dent (the Insurance Company) subncits 
that the decision of the trial court on 
issue Nos. 1, 2 and 4 in favour of the 
plaintiff is erroneous. His submission is 
that the learned trial court having held 
that there was not privity of contract 
between the plaintiff and the defendent 
No. 1 ought to have held that the swit 
by the plaintiff was incompetent. 

6. It is necessary first to examme 
the contention of the respondent inés- 
much.as, if it is held that the suit y 
the plaintiff is incompetent, it will rot 
be necessary for us td examine tne 
contention of the appellant. 


7. What was insured was admittecly 
the registered partnership firm, Ms. 
Ganga Textiles; that the firm was ds- 
solved and that one of the’ partners, 
namely, defendant No. 2, retired from 
the firm, are not in dispute. There is 
also nd dispute that this suit has bean 
brought, not by the firm, but by one 


of the partners, namely, Panmal Ranka, | 


whose case is that on dissolution, all 
the properties of the firm and its æ- 
sets and effects passed on to him and 
that he was carrying on business -n 
the name of the firm, M/s. Ganga Tex- 
tiles, of which he was the proprieter 
and as such he claims he is competent 
to file this suit. 


‘Partnership’ and ‘partnership . firm’ 
are defined under Section 4 of. tue 
Indian Partnership Act of 1932 (hereia- 
after called ‘the Act’). Partnership has 
been defined. as the relation between 
persons whd have agreed to share tke 
profits ofa business ecarriedon by allcr 
any of them acting for all. Persons wro 
have entered into partnership with ore 
another are called individually ‘par-- 
ners’ and collectively ‘a firm’. It is 
clear from the definition that there 
cannot be a partnership firm of ore 
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person. Dissolution of a partnership 
firm is provided for under Section 39 
of the Act. Sectidn 40 of the Act, pro- 
vides that a partnership firm may be 
dissolved. with the consent of all the 
partners -or in accordance with a con- 
tract between the partners, 


8. It is the case of the plaintiff that 
the partnership firm was dissolved 
under a Deed of Dissolution of Partner- 
ship dated 10-8-1966 proved as Ext. 1 
in the suit. In spite of that the learn- 
ed trial court has found. that “the firm 
M/s. Ganga Textiles is still in exis- 
tence.” This finding is contrary to the 
plaintiff's own admitted case and is 
erroneous. The only question for deci- 
sion is whether the plaintiff, one of the 
partners of the partnership firm that 
was ‘insured, can bring the suit. That 
is possible if the policy was assigned 
to him in accordance with law and the 
agreement between the parties. 


9. Section 135 of the T. P. Act pro- 
vides : a 

“Every assignee by endorsement or 
other writing, of a policy of insurance 
against fire, in whom the property in 
the subject insured shall be absolutely 
vested at the date of the assignment, 
shall have transferred and vested in 


General Ins. Co. 


‘him all rights of suits as if the con- 


tract contained in the policy had been 
made with himself.” ` 

This section provides that the assign- 
ment may be by endorsement or even 
by other writing of the policy of in- 
surance against fire etc. It is not 
denied that there is no endorsement of 


an assignment of the policy on the 
insurance policy. According to the 
learned counsel for the appellant the 


assignment of the policy is included in 
Ext. 1. Learned counsel bases his 
Submission on clause V of Part 4 of the 
Deed for Dissolution of Partnership. 
Clause V is in the following terms: 
“(V) The first party shall carry on 
the said business that is carried on 
under the name and style of Messers. 
Ganga Textiles for his own benefit 
from the 15th day of August, 1966 and 
Shall take over all debts and liabilities 
of the partnership outstanding on the 
same date as also all stock in trade, 
materials and effects and book debts 
belonging to the partnership on that 
date.” 
Learned counsel submits that the ex- 
pression ‘effects’ includes the insurance 
policy. In our opinion, the submission 
has no substance, for, what under Cl, V 
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were transferred were the stock in 
trade, materials and effects belonging 
the partnership firm and in which the 
defendant No, 1 had share, but the 
insurance policy was not included in 
the “effects” of the partnership as it 
concerned the insurer a third party 
who had a say in the matter in ac- 
cordance with clause (d) of Condition 8 
of the policy. 

Clause (d) of Condition 8 of the insu- 
rance policy which is material is in 
the following terms: 

“8. Under any of the following cir- 
cumstances the insurance ceases to 
attach as regards the property affected 
unless the insured, before the decur- 
rence of any loss or damage obtains 
the sanction of the Company signified 


by endorsement upon the policy by. 


dr on behalf of the Company:—_ 

(a) to (c) x x x x x 

(d) If the interest in the property 
insured pass from the insured other- 
wise than by will or operation of 
law.” — 

It is not the plaintiff’s case that the 
interest in the property of the 
insured firm passed to the plaintiff by 
will or by operation of law. It is his 


definite case that it passed on to him.. 


by the act of the partners. The case, 
therefore, is covered by Condition 8 (d). 
In accordance with this clause, there- 
fore, the insurance ceased to attach as 
regards the property effected by the 
loss as the insured, namely, the regi~ 
stered partnership firm did not obtain 
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any sanction of the company by en- 
dorsement upon the policy either by 
or on behalf of the company. As 
such,: interest in the registered firm so 
far as the insurance is concerned, did 
not pass on to the plaintiff and the 
policy did not protect the plaintiff and 
as such he had no ldcus standi to bring 
this suit, The submission of the re- 
spondent on the maintainability of the 


suit by the plaintiff prevails and the 
plaintiff's suit is liable to be dismiss- 


ed on this point alone. 


10. It has been found by the trial 
court that the plaintiff or the. register- 
ed partnership firm did not comply. 
with Condition 8 (d). It has however, 
erroneously found that the plaintiff was 
competent to file the suit as he was 
carrying -on the business under the 
name and style, M/s. Ganga Textiles, 
It has errdneously equated the one man 
proprietary firm, M/s. Ganga Textiles, 
to the registered partnership firm, M/s. 
Ganga Textiles. The former is but an 
alias of the proprietor, 

As we have held against the plaintiff 
on this point, we need not examine the 
contention of the learned counsel for 
the appellant on the other’ point raised 
by the appellant, l 
_ ii. In the result the appeal is dis- 
missed, but we leave the parties to 
bear their own costs, 

_K,. N. SAIKIA, J:— I agree, 
Appeal dismissed, 
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Goa Government Subordinate Revenue 
Service (Combined Cadre of Aval Kar- 
kuns, Cirele Inspectors and Talathis of 
the Collectorate of Goa and Directorate 
of Land Survey) (non-Gazetted non-Mini- 


sterial) Recruitment Rules (1973) — Not . 


violative of Arts. 14 and 16 of Constitu- 
tion of India — (Constitution of India 
Arts. 14 and 16). 


‘The rules are not violative of Arts. 14 
and 16 of the Constitution on the ground 
that the rules create two classes of Tala- 
this for the purpose of promotion, out 
of one class of Talathis which’ existed 
prior to 1973, The classification is not 
made on the basis of any distinction 
existing at the time of recruitment, The 
classification is purely based on acade- 
mical qualifications, Such classification is 
unquestionably 
nexus with the purpose to be achieved. 
AIR 1974 SC 1, Foll. (Paras 8 and 9) 


Anno: AIR Comm. Constn. of Ind. 
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reasonable and bears a' 


- 8. X. Kakodkar with Leo Velho, 
Petitioners; J. Dias, Govt, Advocate, for 
Respondents, 

ORDER :— This is a writ petition 
against the order dated . September 10, 
1973, of the Collector promoting the res- 
pondents from Talathis to Circle Inspec- 
tors under the Goa Government Subor- 
dinate Revenue Service (Combined Cadre 
of Aval Karkuns, Circle Inspectors and 
Talathis of the Collectorate of Goa and ` 
Directorate of Land Survey) (non-Gazet- 
ted mon-Ministerial) Recruitment Rules 
1973, (hereinafter referred to as “the 1978 
Rules”). 


2. The facts relevant for- the disposal a 


of this petition fall within a very narrow ` 


compass. The petitioners and the respon- 


. dents were appointed Talathis in the year 


1966 under what we shall for brevity’s 
sake refer to as “the 1966 Rules”, On 
28-6-1973 Government framed “the 1973 
Rules” in supersession to “the 1966 Rules. 
Both under “the 1966 Rules” and “the 1973 
Rules” the minimum qualification requir- 
ed for appointment as Talathis was the 
passing of the VIII Standard with Eng- 
lish or equivalent, The petitioners and 
the respondents were recruited by the 
same method (direct recruitment) and 
from the same source. Under “the 1966 
Rules” all the Talathis who possessed the 
VIII Class with English or equivalent 
were eligible for promotion to the post 
of Circle Inspector. Under “the 1973 
Rules” only the Talathis who possessed 


the S. S. C. E. or equivalent qualifica- 


tion were eligible for promotion to the 
posts of Circle Inspectors, The order 


‘dated September 10, 1973, promoting the 


respondents was passed under “the 1973 
Rules”. It is therefore that the appoint- 
ment and the rules are challenged on the 


for - 


<b “the 1973 
(ts. mot-violative of Arts, 14 and 16 as alleg- 
ake as ed: ‘by the petitioner as the classification 


ay 
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ground that that part of the rules which 
creates two classes of Talathis for the 
purpose of promotion, out of one class 
of Talathis which existed prior to 1973, 
is unconstitutional. 


‘3: The case of the respondents is that 
Rules” are valid in law and 


“Ys based on intelligible differentia and 
`` bears a nexus to the obiect sought to be 
achieved. 


4. The classification is based purely 
‘on. ‘educational qualifications, Such a 


| ¿ @lassification is founded on a substantial 


‘difference which distinguishes the res- 


ca “+ pondents from the petitioners and is well 


-” correlated to the object sought to be 
- achieved, - “namely, efficiency of Circle In- 


> spectors; It is true that there may be in 


the class of Talathis constituted by the 
petitioners who are now not eligible for 
promotion in view of “the 1973 Rules”, 
_ some’ persons who might prove to be 
>C more efficient Circle Inspectors than the 
respondents, but I am concerned only 
with the question whether the classifica- 
‘tion rests on a reasonable basis and whe- 
-ther it bears a nexus with the object in 
view, It will not be open for me to go 
into a minute evaluation of the basis of 
classification and thereby arrogate to my- 
self legislative powers. It cannot be 
. gainsaid that Talathis possessing higher 
.. educational, qualifications can be presum~ 
‘ed. to have better mental equipment. 


5. “Roshanlal v. Union of India’ (AIR 


1967 SC’ 1889), ‘Mervyn Coutinho v. Col- 
lector of Customs, Bombay’ (AIR 1967 
SC 52), ‘S. M. Pandit v. State of Gujarat’ 
(AIR 1972 SC 252) were relied upon by 
Shri Kakodkar, but ‘The State of Jammu 
and Kashmir v, Triloki Nath Khosa’ (AIR 
1974 SC 1), provides a complete answer 
to all the arguments advanced and autho- 
rities cited by Shri Kakodkar. The autho- 
rities on which Shri Kakodkar relies 
were considered in “Khosa” and distin- 
© guished, ‘Union of India v. Dr. (Mrs.) 

-S. B. Kohli’, (AIR 1973 SC 811), ‘Ganga 
Ram vV. Union of. India’ (AIR 1970 SC 
2178), ‘State of Mysore v. P. Narasing 
Rao’ (ATR 1968 SC 349), Mervyn Coutinho 
(AIR 1967 SC 52) amd Roshanlal (AIR 
1967 SC 1889) and various other authori- 
ties were also considered. 


6. In Narsing Rao (AIR 1968 SC 349) 
the cadre of tracers was reé-organized 
into two, one consisted of matriculate 
tracers with a higher scale of pay and 
the other of non-matriculate ‘tracers in a 
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lower scale of pay and it was held that 
Arts. 14 and 16 do not exclude the lay- 
ing down. of selective tests, nor do they 
preclude the Government . from laying 
down qualifications. for the posts in ques- 
tion. In ‘Dr, (Mrs:) Kohli’ (AIR 1973 SC 
811), the Central Health Service Rule 
requiring that a Professor in Orthopae- 
dics must have a post-graduation in a 
particular speciality was upheld on the 
ground that a classification made on the 
basis of such requirement was not with- 
out reference to the object sought to be, 


achieved and that there could be no ques-. 


tion of discrimination. The argument: 


that efficiency could be achieved without ie 


a specialization decree was brushed aside 


-as “strange”, 


7. In Roshan Lal vacancies in Grade 
‘D’ of Train Examiners were filled in by 
(a) direct recruits, i.e, apprentice Train 
Examiners and (b) promotees from the 


class of skilled artisans in the ratio of 50 .. 


to 50. Promotion from Grade ‘D’ to Grade 
'C was to be made on the basis of senio- - 
rity-cum-suitability, In October 1965 the 
Railway Board ‘issued 
providing that 80% of the vacancies in 
Grade ‘C’ would be filled up from the 
class. of apprentice Train Examiners re= . 
cruited in or after April 1, 1966 and the . 


remaining 20% from amongst the Train ` 


Examiners in Grade ‘D’, The notification | 
further provided that the apprentice 
Train Examiners who were absorbed in 
Grade ‘D’ before April, 1966, would be 
accommodated en bloc in Grade ‘C’ in 
the 80% of the vacancies, without under- 
going, any selection, With regard to 20% 
of the remaining vacancies, it was pro- 
vided that the promotion would be on. 
the basis of selection and not on the basis 
of seniority-cum-suitability. The peti- 
tioner Roshal.Lal Tandon, filed a writ 
petition. He contended that he had en- 
tered the Railway Service in 1954 as a 
skilled artisan and was later selected 
and confirmed in Grade ‘D’ as .a - Train. 
Examiner. He challenged that part of 
the notification which . gave favourable 
treatment to the apprentice Train Exa- 
miners, who had already been absorbed 
im Grade ‘D’, His case was that he, along 
with the direct recruits, 
class in Grade 'D’ and according to the . 


=. conditions of service applicable to them,. 


seniority was to be reckoned with from 
the date of appointment as Train Exa- 
miners in Grade ‘D’ and promotion to 
Grade ‘C’? was to be on the basis of 
seniority-cum-suitability, irrespective of 
the source of recruitment, He further 


w 


a motification - 


formed one 
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argues that since he was appointed to 
Grade ‘D’, after undergoing the necas- 
sary selection and training and. since ie 
was integrated with others, who. had 
been appointed ‘to Grade -‘D’* by direct 
recruitment, no differentiation cold 


be made as between him and the direct. 


recruits in the matter of promotion to 
Grade ‘Œ. His objection was upheld 
by Their Lordships of the Supreme 
Court ‘on the ground that no ds- 
crimination can be made between 
Trainees and Promotees by reference to 
source from which they were dravn. 
‘Mervyn Coutinho and Pandit were aso 
' based on the ratio enunciated in Roshan 
Lal. Chandrachud, J., as he then was, 
who spoke for the Supreme Court in 
Khosa’s case, observed that Roshan Lal 
Tandon, Mervyn Coutinho and Pan lit 
formed a class apart, His Lordship aso 
observed that the very Bench whkrh 
decided Roshan Lal’s case, held about a 
fortnight later, in Narsingrao’s case that 
higher educational qualifications are a 
relevant consideration for fixing a higher 
pay scale. His Lordship also remarked 
that in Roshan Lal's case the fact tkat 
the re-organization was made witk a 
. view to obtaining a better and mere 
- technically trained class of Examiners 
who. had become necessary on account of 
the acquisition of modern types of Rel- 
ling Stock, complicated designs of car- 
riages and wagons and greater speed of 
trains under the dieselisation and elect-i- 
fication programmes, was not brought to 
the notice of the learned Judges wno 
decided that case. What impact thee 
facts would have in the mind of Their 
Lordships who decided Roshan Læs 
ease and what would be ultimate cœ- 
clusion could not be speculated, Fis 
Lordship said, 


8. Shri Kakodkar then points out to 
me that, whereas in Roshan Lal’s ese 
there were birth marks which wee 
sought to be revived after they were 
defaced by integrating direct recruits and 
promotees in one class, in the present 
case there were no such birth marks at 
all and that therefore under no circun- 
stances a distinction can be made t=- 
tween the Talathis with VIII standard 
and Talathis with S.S.C.E. for the prr- 
pose of promotion. 
not take the case of the petitioner amy 
further because a classification. which is 
made in the present case is not made «n 
the basis. of any distinction existing at 
the time of recruitment. The classifica- 
tion is purely based on academical qua- 
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fications. Such classification is unques- 
fionably reasonable and bears a nexus 
with the purpose to be achieved. 


9. Lastly, Shri Kakodkar submits 
that the case before me should be decid- 


ed on the general considerations made ._ 

by Krishna Iyer, J., who spoke for him- => -~ 
in paras 5: 
and 6 of their concurring judgment and ` 
by 


self and P, N. Bhagwati, J., 


also _to the observations made 


Chandrachud, J., (as he then was), who 


spoke for the Supreme Court,.in para 56. 


of the judgment. I am quoting below the 
three paragraphs :— 


“Para 5: — Mini-classifications ‘based 
on micro-distinctions are false’ to our 
egalitarian faith and only substantial and 
straightforward classifications plainly pro- 
moting relevant goals can have consti- 


tutional validity, To overdo classification ~ | 


is to undo equality. If in this case Gov- 
ernment had prescribed that only ‘those 
degree-holders who had secured over 


70% marks could become Chief Engi- 


neers and those with 60% alone be eligi- 
ble to Superintending Engineers or that 
foreign degrees would be preferred we 
would have unhesitatingly voided it. 


Para 6: — The role of classification 
may well recede in the long run, and the 
finer emphasis on broader equalities im- 
plicit in the concluding thought of the 
leading judgment will abide. The deci- 
sion in this case should not —— and does 


not — imply that by an undue accent on . 


qualifications the Administration can cut 
back on the larger tryst of equalitarian- 


ism or may hijack the founding and 


fighting faith of social justice into the 
enemy camp of intellectual domination 
by an elite, The Court, in extreme cases, 
has to be sentinel on the qui vive, 


Para 56: —. But we hope that this 
judgment will not be construed as a char- 
ter for making minute and microcosmic 
classifications. Excellence is, or ought to 
be, the goal of all good Government and 
excellence and equality are not friendly 
bed-fellows. A pragmatic approach has 
therefore to be adopted in order to har- 
monize the requirements of public ser- 
vices with the aspirations of public ser- 
vants. But let. us not evolve, through 
imperceptible extemsions, a theory of 
classification which may subvert, perhaps 
submerge, the precious guarantee of 


‘equality. The eminent spirit of an ideal 


society is equality and so we must not 
be left to ask in wonderment: What after 


4 


all is the operational residue of Sana iis l 


and equal opportunity ?” | 


=<. @pinion that though persons 
: -directly and by promotion were integrat- 
-7 - “ted into a common class of Assistant Engi- 
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However, it- seems to me that notwith- 
standing these observations we have to 
consider also para 55 of the judgment, 
which lays down the law on the subject 
and with which all the Judges concur- 
red, It reads as follows :— 

“Para 55: — We are therefore of the 
appointed 


neers, they could, for purposes of promo- 
tion to the cadre of Executive Engineers, 
be. classified - ‘on the basis of educational 
qualifications, The rule providing- that 
graduates shall be eligible for such pro- 
‘|motion. to: the exclusion of diploma-hol- 
. {ders does not violate Arts. 14 and 16 of 
' Ithe Constitution and must be upheld.” 
-` 10. In the circumstances, I find no 
. substance in this application which is 
dismissed with costs, 
Application dismissed. 


AIR 1979 GOA, DAMAN & DIU 4 
TITO MENEZES, J. C. 

Gurunath Sitaram Dabholkar, Peti- 
tioner. v, Union of India and others, 
Respondents, 

Special Civil. Appin. (Writ Petn.) 
Nos. 36, 37 of 1974 and 37 and 38 of 
1975, D/~ 28-9-1978. 
` Constitution of India, Arts, 14 and 16 
+ oe Classification for purposes of pay — 
Validity.. 

Matriculate and non-Matriculate tea- 


. - chers, who- were clubbed together in the 


Recruitment Rules, separated later on 
into two classes for the purposes of pay 
— Held the classification on the basis of 
educational qualifications was both intel- 
ligible and bears a rational nexus to the 
purpose to be achieved. AIR 1974 SC 1; 
(1975) 1 Serv LR 258 
(Pat) and AIR 1968 Punj 337, Rel. on. 


(Para 5)- 


Anno: AIR Comm., Constitution of 
India (2nd Edn.), Article 14 N. 41-A (b); 
Art, 16, N. 3 (e). 
Cases Referred: 
AIR 1979 Goa 1 
(1975) 1 Serv LR 258 (Pat) 

AIR 1974 SC 1: 1974 Lab IC 1 

AIR 1972 SC 252 : 1972 Lab IC 155 
AIR 1968 SC 349 : 1968 Lab IC 360 
AIR 1968 Punj 337 : 1968 Lab IC 1076 
AIR 1967 SC 52 

AIR 1967 SC 1889 


P. Mulgaonkar, for Petitioners; J. Dias, 
Govt. Advocate, for Respondents. 
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Chronological Paras 


Sa OT EN n OA OFA ca iN 


: Gürunath v, Union of India (Menezes J. C.) 


` petitioner Dabholkar 


A. I.R 


ORDER: — These four petitions con- 
tain common questions of fact and law, 
They are disposed by. this common judg- 
ment, 


2.° By the Government Notification 
dated July 23, 1966, published in the 
Government Gazette dated August 25, 
1966, Series I, No. 21,-Government made 
rules relating to the recruitment of non= . 
Gazetted, non-Ministerial posts in the 
Department of Education under the Goy- 
ernment of Goa, Daman and Diu. In the 
Schedule ` attached to the said Noti- . 
fication, the primary school 
chers in this territory were divided 


into two classes. One class, mentioned in `. 


Item 32, ie. Class II primary teachers, 
constituted by persons recruited from - 
amongst the untrained teachers posses- 
sing the Matriculation or Primary School 
Certificate Examination, (PSCE) with at 


least 50% marks'in the aggregate, with a | 


pay scale of Rs, 110—185; and the other ` 
class, mentioned at item 33, i.e. Class I, 
constituted of. trained teachers with 
Matriculation or with PSCE with 50% 
marks in the scale of Rs. 118—225.. The 
petitioners Dabholkar and Isaac . were 
untrained PSCE teachers in Class II- 
(Item 32). The petitioners Talkar and i 
Sharfuddin were trained teachers - with 
PSCE in Class I. By the order dated | 
15-1-1971 the scale of trained Matriculate — 
teachers was raised from Rs. 118—225 to 
Rs, 125—320, with effect from 27-5-70. 
Later on by the order dated 26-11-1971, 
the scale of pay of Matriculate trained 
teachers was again raised to Rs, 165—350. 
These twe upgraded scales were not 
given to the petitioners, However, train- — 
ed non-Matriculate teachers were given 
those scales after 7 years of service and 
untrained non-Matriculate teachers were. 
given those scales after 15 years of ser-- 
vice. It is for these reasons that the peti- 
tioners come before me with these writ 
petitions. 


3. The contention of the petitioners is 
that the petitioners and the trained 
Matriculate teachers formed one class 
and that the two impugned orders divid- 
ed them into two classes. with. different 
pay scales. It is argued that this classifi- 
cation is not intelligible and does not 
bear a reasonable nexus to the air that 
is sought to be achieved by the ea 
cation. 


4. I must. at the outset state that the 
and the petitioner 
Isaac were untrained teachers in Class II 
and therefore were not similarly situated 
to the Matriculate trained teachers, who 


tea- 
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were in Class I and were later.on given 
higher scales of pay -by the impugned 
orders. Their case therefore can be dis- 
missed in limine, 


5. The ‘petitioners. Talkar om Shari- 
uddin were trained teachers in Class 1 
with scale of pay Rs. 118—225, but they 
did not possess the Matriculation cert 
ficate. The short question before me 
therefore is whether the Matriculate and 
non-Matriculate teachers who were cluk~ 


bed together, could later on be separate - 


into two classes for the purpose of par. 
T have considered, State of Jammu & 
Kashmir v. Triloki Nath Khosa, AIR 19%4 
$C 1 by Chandrachud, J., as he then was, 
wherein, ‘Mervyn Coutinho v, Collectcr 
of Customs, Bombay’, AIR 1967 SC 53, 
‘Roshan Lal Tandon v. Union of Indie, 
AIR 1967 SC 1889, ‘State of Mysore ~. 
P. Narasinga Rao’, AIR 1968 SC 349 ard 
"S. M. Pandit v. State ‘of Gujarat’, -AIR 
1972 SC 252, were considered. All these 
cases have also been considered by me 
in a recent decision given in Writ Pets. 
No, 33 of 1974, D- 23-9-1978 : (reported 
in AIR 1979 Goa 1). I have also cor- 
sidered two more recent cases, namel”, 
‘Dr. Raj Nandan Prasad Singh v. State 
of Bihar’, reported in 1975 (1) Serv L3 
258 and ‘Punjab State v. Lekh Rej 
Bowry,’ AIR 1968 Punj 337, which aw 
on all fours with the present ones ard 
which have followed the decision in AIR 
1974 SC 1. I find no reason to change 
the view adopted by me, namely, thet 
classification like the one im the presert 
case, on the basis of educational qualif~ 
cations, is both intelligible and bears a 
rational nexus to the purpose to ke 
achieved, 


‘6. In the circumstances, the four pet 
tions | are dismissed with costs. 
Petitions dismissec., 





AIR 1979-GOA, DAMAN AND DIU 5 
` "TITO MENEZES, J. C. 
_ Managing Committee of the Mazania c# 


the Temple of Shri Shantadurga and its- 


branches of Amona, Bicholim and other, 


Applicants v. Union of India and others, . 


Respondents. 


Special Civil Appin. (Writ Petn.) No. 43 a 


1977, D/- 3-10-1977. 


Decree Law Nos, 37, 542, Arts. 67, 72 
and 76 — Failure to give two hour’s time feor 
voters to cast Votes — ~ Election: whem cam b 
LU/AV/E TA3ITIINSS Da a 


` 
“ 
y 


“Managing Committee Shantadirga Temple v. Union of India [Prs. - 


1-2] Goa 5 
challenged on that ground-— Preof — 


‘Minutes of election proceedings — Value of. 


There is no dispute that two houcs time 
must be given for the voters to cast their votes, 
in view of Art. 67 of the “Decree Law”. 
There can be also no dispute that the minutes 


are full proof of whatever happened during ~- 
Unless th2 peti- -50 3: 
tioners (defeated candidates) got a protest re- ~. 


the election proceedings. . 


garding the alleged failure of the Election. 
Committee to allow two hours time for voters 
to cast their votes, recorded in the minutes of | 
the meeting, or in some other documents, it 
would not be possible for them to challenge - 
the election on this ground because under Arti- 
cle 76 only documentary proof is allowed to 
be adduced in addition to the minutes. >f elec- 
tion, in testimony of the facts occurred during 
the election. (Paras 4, 7) 


If the time which was. given for the voting 
does not appear from the minutes of the meet- 
ing, it is not possible to conclude that the pre- 
scribed time was not given. Quite on the com- 
trary there is always the presumption -hat an 
act which is to be performed according to _ 
certain procedure laid down by law has: been 
performed according to that procedure. There 
is a presumption that the election haz taken 
place in accordance with law, i.e., that the 
time given for election was two hours as pre- 
scribed by Art. 67 of “the Decree Law”. The 
burden is on the election petitioner tc prove 
that the prescribed time was not given to the 
voters in the election which is challenged. 
No conclusion could be drawn adverse to the 
successful candidates because they. had not | 
produced any- evidence to prove that two 


- hours time had been given for the vcters to .. 


cast their votes, (Paras 4, 5) 

The fact that two hours time was given for. 
the voters to vote is not, one of the various 
facts which- need be mentioned in the 
minutes of the meeting in accordance with © 


the provisions of Art. 72. No conclusion can : l 


therefore be drawn from the minutes -of the 
meeting that two hours time was noi given 
for voting. _ (Para 6) 
A. Pinto Furtado, for Applicants; J. Dias, 
Govt. Advocate (for Nos, 1 to 5 and 15) and 
Noronha Rodrigues, for Respondents, 


ORDER :— The .petitioners pray that the 
order of the Administrative Tribunal dated 
June 25, 1977, annulling the election of the 
petitioners Nos. 2 to 6 to the Managing Com- 
mittee of the Mazania of the temple of Shri 
Shantadurga and its branches of Amana, on 
13th February, 1977, be quashed. 


2. The petitioners were elected or 13-2- 
1977 as members of the Managing Committee 


‘of Shri Shantadurga and the respondents 


Nos. 6 to 13 were declared- defeated; as the — 
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patitioners had secured the total of 200 votes 
and the respondents 155 votes. The election 
was challenged before the Administrative Tri- 
bunal on the ground that several irregularities 
were committed in the course of elections, 
which rendered the elections null and void. 
Various irregularities were alleged before the 
Administrative Tribunal but the Tribunal con- 
sidered only one of them and that is that the 
period of two hours was not given for the 
voters to cast their votes. The learned Admin- 
istrative Tribunal held that the period of two 
hours was not given for the voters to cast 
their votes and on this single ground annulled 
the election. 


3. In support of their election petition be- 
fore the Administrative Tribunal the respond- 
ents herein, who were the petitioners before 
the Administrative Tribunal, produced the 
minutes of the election proceedings and the 
affidavits of Esvonta Xiva Porobo, Rajaram 
Vaman Porobo and Ulas Xiva Porcbo. The 
affidavits were not relied upon by the learned 
Administrative Tribunal because reliance on 
affidavits was not, according to.them, permit- 
ted by law. This ruling of the learned Admin- 
istrative Tribunal was not challenged before 
me. The respondents have submitted to the 
finding of the Tribunal. They agree with the 
Tribunal that the only piece of evidence on 
which they could rely was the minutes of the 
meeting. The ruling of the Tribunal appears 
to be correct. The ruling is based on Art. 76 
of the Decree Law No. 37, 542 (hereinafter 
called “the Decree Law”), which reads as 
follows :— 


“Art. 76:— As actas eleitorias faz2m prova 

Plena, sendo apenas admissivel prova docu- 
mental em contrario ou alem do seu con- 
teudo,” 
No other documentary evidence was adduced. 
Shri Antonio de Noronha Rodrigues, learned 
advocate for the respondents, accepts this posi- 
` tion as legally correct. 

4. In the impugned judgment the learned 
Tribunal states :-— 


“In terms of Art. 76 of the Decree, the 
minutes are full proof of whatever happened 
during the election proceedings. If it is men- 
tioned in the minutes that, in terms of Art. 67 
of the Decree, the Chairman did not wait for 
two hours, the legal inference will be that the 
closing of the voting took place before the 
expiry of 2 hours time. We think that, when 


there is nothing in the minutes to show that 


2 hours time was observed, it is nct possible 
for us to infer that the chairman Ought to 
have observed the same time, morecver, when 
on the part of the respondent no evidence 
whatsoever has been produced. It is not the 
case of the respondent that all the voters men- 


A. LR. 


tioned in the list exercised their right to vote.” 
It appears to me that the reasoning adopted 
by the Tribunal is not sound. There is no 
dispute that two hours time must be given 
for the voters to cast their votes, in view of 
Art. 67 of the “Decree Law”. There can be 
also no dispute that the minutes are full proof 
of whatever happened during the election pro- 
ceedings. In the first two sentences of the 
afore quoted passage the Tribunal lays down a 
proposition of Jaw. The said two sentences 
do not contain a finding of fact. As I have 
said I am entirely in agreement with these 


‘two propositions of law. I am however un- 


able to agree with the learned Tribunal that 
if it is not mentioned in the minutes that the 
Chairman did not wait for two hours, the 
legal inference will be that the closing of the 
voting took place before the expiry of two 
hours time. The Tribunal drew a conclusion 
not from what appeared in the minutes of the 
meeting, but from what did not appear in the 
minutes of the meeting. If the time which 
was given for the voting does not appear from 
the minutes of the meeting, it is not possible 
to conclude that the prescribed time was not 
given. Quite on the contrary there is always 
the presumption that an act which is to be 
performed according to certain procedure laid 
down by law has been performed according 
to that procedure. There is a presumption that 
the election has taken place in accordance 
with law, i.e., that the time piven for elec- 
tion was two'hours as prescribed by Art. 67 of 
“the Decree Law”. The burden is cast on the 
election petitioner to prove that-the prescrib- 
ed time was not given to the voters in the 
election which is challenged in these proceed- 
ings. The learned Tribunal therefore labour- 
ed under an error when it held that “when 
there is nothing in the minutes to show that 
two hours time was observed, it is not possi- 
ble (for us) to infer that the Chairman ought 
to have observed the same time.........” 

5. From the observations of the learned. 
Tribunal it also appears that the erroneous 
conclusion was drawn because “on the part of 
the respondent no evidence whatsoever has 
been produced”, Undue burden was cast on 
the respondents before the Tribunal. No con- 
clusion could be drawn adverse to the res- 
pondents before the. Tribunal because they 
had: not produced any evidence to prove that 
two hours time had been given for the voters 
to cast their votes. The observation made by 
the learned Tribunal in the judgment, namely, 
“it is not the case of the respondent that all 
the voters mentioned in the list exercised their 
Tight to vote”, also indicates that conclusions 
were drawn because the respondents before 


the Tribunal did not raise the case (and also 
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perhaps press it), that all the voters mentior- 
ed in the list had exercised their right to vote. 


6. As rightly pointed out by Shri Pint> 
Furtado, learned advocate for the petitioners, 
Art. 72 of “thé Decree Law” lays down tha 
facts which should be mentioned in the minu- 
tes. of the meeting. The fact that two hours 
time was given for the voters to vote is nct 
one of the’ various facts which need be mer 
tioned in the minutes of the meeting in ac- 
cordance with the provisions of Art. 72. N? 
conclusion can therefore be drawn from tha 
iminutes of the meeting that two hours tims 
was not given for voting. 


7. Some of the respondents were represent 
ed in the election proceedings by Shri Noronha 
Rodrigues, learned advocate for the respond- 
ents. Shri Noronha Rodrigues did record 2 
protest against some of the irregularities whick, 
according to him, were committed during ths 
election. A protest was recorded because tha 
list of the candidates Nouso Ramachondra 
Gaunso Gaocar and others was voted by a 
declaration of votes not certified by a Notary 
Public as required by law. Another protest 
was recorded because the election which had 
to be held by secret ballot was transformed 
into an election by open ballot. No protest 
was however recorded because, as alleged twe 
hours time was not given for the voters te 
vote. The protests made by Shri Noronha 
Rodrigues on behalf of some of the -elector3 
were recorded in the minutes of the meeting. 
The respondents are presumed to know tha: 
under the law they had to have a protest re- 
corded regarding the alleged failure of the 
Election Committee to allow two hours time 
for the voters to vote. They ought to have 
known that unless this fact had been recorded 
in the minutes of the meeting, or in some 
other documents, it would not be possible for 
them ‘to challenge the election on this ground 
because, as we have already observed, under 
Art. 76 only documentary proof is allowed tc 
be adduced in addition to the minutes of elec- 
tion, in testimony of the facts occurred dur- 
ing the election. 


8. The only argument advanced by Shr: 
Noronha Rodrigues, learned advocate for the 


respondents, is that the minutes of the meet- . 


ing indicate that two hours time was not giver. 
for voting, 


9. The original of the minutes of the 
meeting was annexed to the election petition. 
The relevant portion of the minutes which was 
read to me by Shri Noronha Rodrigues read: 
as under :— 


“Feita primeira chamada os eleitores pre- 
sentes exerceram o seu direito do voto Or 
lista dobrada em quatro e entregaram um £ 
um ao Sr. Presidente de mazania, chamad<e 
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esta que fora feita a base do livro do registo 
de mazanes tendo o Sr. Escrivao tomada nota 
no mesmo livro dos votantes que exerceram 
o seu direito de voto, por discarga feita a 
margem do dito livro. Em seguida, o Sr. 
Presidente marcou o prazo de meia hora para 

qualquer votante exercer o seu direito apos o ` 


que se faria a segunda chamada e dada encer- `> 


rada a votacao o que goi feito, depois de çer- 
tificado que nao existia eleitor algum presente 
que nao tivesse votado.” 

From the minutes the facts appear tö have Oc- 
curred in chronological order are as follows: 


The first call was made to the electors to 
exercise their right of vote. The electors pre- 
sent exercised their right to vote and handed 
over, one by one, their lists to the Chairman. 
Thereafter, the Chairman fixed the time limit: 
of half an hour for the voters to exercise their 
right. It is stated in the minutes that after the 
vote was exercised, a second call would be 


made. The records do not state that a second 


call was in fact made. Thereafter the minutes 
state that the voting was closed after it was 
ascertained that there was no elector who was 
present who had not voted. It is not stated 
in the minutes that the voting was closed after 
the second call was made or after half hour. 
From the fact that the minutes stated that half . 
hour’s time was fixed for the voters to exercise 
their vote, Shri Noronha Rodrigues wants us 
to conclude that the voting was closed after 
the lapse of half hour. It is, however, to be 
noted that the Chairman has determined that 
there would be a second call after half hour. 
The fact whether such call was in fact made 
or not is not mentioned in the meeting. It is 
to be noted that half hour’s time was given 
after the voters present had exercised their 
right to vote. Neither a conclusion nor even 
a surmise is possible that since the Chairman 
had fixed half hour’s time for voting the clos- 
ing was done after half hour. It would not. 
be reasonable to annul the election merely on 
the basis of a surmise. Be that as it may, the 
learned Administrative Tribunal itself did not 
give a finding that it could be concluded from 
the minutes of the meeting that two hours 
time was given for the voters to vote. The 
conclusion of the Tribunal is that “if it is not 
mentioned in the minutes that the Chairman 
did not wait for two hours, the legal infer- 
ence will be that the closing of the voting 
took place before the expiry of two hours.” 


10. The Tribunal has not considered vari- 
ous other points on which the respondents 
base their challenge to the election. These 
must be considered by the Tribunal. 


11. J therefore allow the application and 
set ‘aside the impugned order of the Admin- 
istrative Tribunal annulling the elections and 


ae S 
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remand ‘the case to the Tribunal for deciding 
it according to law in the light of the obser- 
vations made by me in this judgment. 


Order accordingly. . 


‘AIR 1979 GOA, DAMAN AND DIU 8 
TITO MENEZES, J. C. 


oy N. Bandekar, Applicant v. M/s. Janardan 
‘G. Thaly & Co., Respondent. 


Civil Reva. Appin. No. 80 of 1976, D}- 
21-6-1977. - 


Civil P. C. (1998), O. 1, R. 10 (2) — Scope 


~ .— Rule provides only for addition or subtrac- 


tion- of parties — Order of substitution is 
illegal. (Para 4) 
It is evident from the wording in sub-r. (2) 
that stress has to be laid on the word “join- 
ed” and the words “be added”. The use of 
these words clearly indicates that the substitu- 
tion of one party by another is not allowed. 
What is allowed is the subtraction of one and 
the addition of another. ‘Therefore the sub- 
stitution ordered by the Court would be bad 
in law. AIR 1958 Cal 681, Rel. on; AIR 1964 
. Cal 57, Distinguish. (Para 4) 
Anno: AIR Comm. Civil P. C. (1908), O. 1, 
R. 10, N. 10. 
Cases Referred : 
AIR 1964 Cal 57 
AIR 1958 Cal 681 ' 4 


F. Rebello, for Applicant, 


ORDER :— This civil revision application 
is taken up for hearing ex parte. The respond- 
ents were not present at the time of the hear- 
ing. > 

2. The respondents filed a suit against M/s. 
V. N. Bandekar for recovery of the sum of 
_Rs. 4,815.98/- being the amount allegedly due 
on account of timber supplied by the plain- 
tiffs to the defendants. An objection was rais- 
ed by the defendants that they were not a cor- 
porate body or legal person and that there- 
fore the suit of the plaintiffs was bad in law 
_ and not maintainable. The learned trial court 
framed issue No. 4 which reads :— 


“Issue No, 4:— Whether the defendant 
proves that they are not a corporate body or 
legal person and as such suit is bad and not 
_~maintainable ?” 


The trial Court came to the finding that the 
defendants were not a corporate body or legal 
person. However, instead of dismissing the 
suit the Court allowed the plaintiffs to amend 
the plaint and substitute the defendant “Shri 
V. N. Bandekar” for the defendants “M/s. 
V. N. Bandekar”, Against this order Shri 
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V. N: Bandekar, the substituted defendant, 
comes before me in revision. 


3, Shri Ferdino Rebello, learned advocate 
for Shri Bandekar, raised three points, in the 
course of his arguments. The first one is that 
the suit was barred by limitation against Shri 
Bandekar when the amendment application 
was made to the Court. According to the: 
plaintiff the cause of action arose on 27th 


‘December, 1973, the date on which a notice 


was sent to the defendants to make the pay- 
ment of the sum of Rs. 4,815.98 together with 
interest thereon at the rate of 12% per annum.. 
Shri Rebello contends that the cause of action, © 
if any, had arisen on the 27th December, 1971, 
the day on which the timber was supplied to 
the defendants and not on the 27th December, 
1973. The contention of Shri Rebello is cor- 
rect. The Court was moved for obtaining the 


- amendment on December 9, 1975. The limi- 


tation period for the suit is three years, There- 
fore against Shri Bandekar the snit was barred 
by limitation. 


. 4, The second point raised by Shri Rebello 
is pertinent. He contends that the learned . 
trial Judge had ordered the substitution of - 
the party in exercise of the powers conferred 
by O. 1, R. 10, sub-rule (2). This sub-rule 
enables the Court to order that the name of - 
ahy party improperly joined be struck out and 


the name of any other person who ought to _ 
have been joined, be added. Jt is evident. 


from the wording of sub-rule (2) that stress 
has to be laid by the Legislature on the words 
“Joined” and the words “be added”. The use 
of these words clearly indicates that the sub- 
stitution of one party by another is not al- 
lowed. What is allowed is the subtraction 
of one and the addition of another. There- 
fore the substitution ordered by the trial Court 
is bad in law. I am supported by the decision 
in ‘Sisir Kumar Tarafdar v. Manindra Kumar 
Biswas, AIR 1958 Cal 681. That was a Divi- 
sion Bench decision, wherein the Court held 
that the first part of the sub-rule (2) gives the 


. Court the power to strike out the name of any 


party improperly joined and the second, for 
the addition of a party. The learned Judges 
poined out to the significance of the words 
“joined” and “added” and to the omission of 
the word “substituted” in the wording of the 
sub-rule (2). They opined that the absence of 
the word “substituted” was deliberate. They 
state that the case of mere substitution as dis- 
tinct from addition is not contemplated by 
sub-rule (2). l 

5. The third point raised by Shri Rebello 
is that once the Court had held that the de- 
fendants were not a body corporate or legal 
person, it was not possible to proceed with 
the suit against Shri Bandekar. He places 
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reliance on ‘Rajendra Nath Tikku v. Royal 
Calcutta Turf Club’, AIR 1964 Cal 57. There, 
a club which was an wnincorporated and wn- 
registered body was sued as such. Subsequeat- 
- ly an amendment was applied for to bring on 
record some of the members of that body in 
a representative capacity. The Court held that 
the club, being unincorporated. and unregis- 
teréd had no legal entity and could not be stad 
in its own name and therefore the amendment 
to bring on record some of the members of 
that body in a representative capacity could 
not be allowed. The plaint in -such circum- 


stances, the Court concluded, could not be szid 


to be merely suffering from mis-description in 
. Felation to the defendants, which was incor- 
able by amendments. AIR 1964 Cal 57 is not 
a case to the point. The main point in that 
case is that the plaintiffs were not allowed to 
sue the members of the club in a represenia- 
tive capacity by means of an amendment. 


6. In view of my findings on the first two 
points raised by Shri Rebello, I allow this revi- 
sion application and quash the order of the 
trial Court dated June 24th, 1976, and dismiss 
the suit of the respondents. 


Revision allow-d. 


“AIR 1979 GOA, DAMAN & DIU 4 
TITO MENEZES, J. C. 


Baban Naik and others, Petitioners v, 
Union of India, New Delhi and others, 
- Respondents. 


Special Civil Appin. No. 77 of 1058, 
D/- 22-9-1978. 

(A) Maharashtra Co-operative Socie- 
ties Act (24 of 1961), S. 157 (as applied 
to Goa, Daman & Diu) — Notification 
under CDB/Coop/1366/77-78, dated 18-5- 
1978 — Validity — It is ultra vires 
S: 157 and is without jurisdiction. 


The impugned Notification dated 18-5- 
1978 exempting the Goa, Daman aad 
Diu Co-operative Fisheries Federation 
Ltd., Panaji, from the operation of the 
later part of S. 78 (1) of the Act which 
has breached important safeguards in 
S. 157 is ultra vires the powers of the 
Administrator of Goa, Daman and Tiu 
under S. 157 of the Act and is, therefoze, 
- without jurisdiction. ` . (Para 6) 

The part of S. 78 (1) which is exempt- 
ed by the Notification imposes upon the 
Registrar the condition that he shall rot 
supersede the Committee unless he gives 
an opportunity to the Committee of 
stating its « its objections to its supersessicn. 
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The said part also casts upon ‘thé Regis- 
trar the obligation of consulting the 


_Fedéral Society to which the Society is 


affiliated. The said part does not cast 
any duty on the Society. Section 157 
does not give Government power 


to exempt the Registrar from comply- fa 
ing with the requirements of~ any 
of the provisions of the Act. ‘Power - 
to effect modifications is given to the. 
Government under S. 157 but such modi- - 
fications must be made without affecting 
the substance of any provision ‘of the 
Act, The Notification does ‘not merely 
create an exemption but effects a modi- 
fication which affects the substance of 
8S. 78 (1). (Paras 4, 5) 


The Notification -was passed to the. 
prejudice of the Society without giving 
it an opportunity to represent its case. 
Most of the reasons for which the Notifi- 
cation was passed are bad or non-exist~ 
ing. For these two reasons also the Noti- 
fication is liable to be quashed. 

(Para 11) 


(B) Maharashtra Co-operative Socie- 
ties Act (24 of 1961), S. 78 (1) — Gov- 
ernment order dated 23-5-1978 purport- 
ing to remove the Committee of a regis- 
tered Society — Validity — Order held 
bad in law irrespective of validity of 
impugned notification under ‘S, 157 — 
Maharashtra oo _ Societies 
Rules (1962), R ` 


Rule 61 lays down the poe for i 


suspension and removal of members -of 
the Committee and other office-bearers. 
It is true that sub-r. (1) was made subject 
to the provision of S. 78 of the Act but 
it is pertinent to note that sub-r, (2) en- 
joins the Registrar to consult the Federal. 
Society to which the Society is affiliated 
and to give the Committee an opportu- 
nity to show cause why an order of 
supersession should not be made, and 
this rule is not subject to the provisions 
of 5. 78 of the Act. The enactment of. 
sub-r, (2) of R. 61 which is made not- 
withstanding the provision of sub-r. (1) 
of R. 61 can lead us to only one con- 
clusion and that is that the provisions 


-regarding consultation with the Federal 


Society and the affording of an opportu- 
nity to the Committee to show cause 
why it should not be removed, have to 
be complied. with in any case. The Gov- 
ernment failed to comply with the pro- 
vision of subsr. (2) and therefore, ` the 
order of supersession is bad in law de 
hors the invalidity of the Notification. 

i P 13) 
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(C) Constitution of India, Art. 226 — 
Alternative remedy — Remedy by way 
of appeal open — Writ petition te chal- 
lenge validity of order under S. 78, 
Maharashtra Co-operative Societies Act 
— Maintainability. 

In view of the provisions of S. 78 (1) 
the Registrar acquires jurisdiction to pass 
the order only after he gives the Com- 
mittee an opportunity to state its objec- 
tion to its supersession ‘and after consult- 
ing the Federal Society to which the 
Society is affiliated. In the present case, 
admittedly no such opportunity was 
given or consultation made. Inasmuch 
as the Order was passed totally without 
jurisdiction it is non est. It need not 
be set aside because it is non-existing. 
Therefore, the argument that if at all 
the Notification is found to be bad and 
has to’ be set aside, the petitioner should 
be referred to the Co-operative Tribunal 
to have the Order quashed, has no sub- 
stance, ; ' (Para 15) 

Aono: AIR Comm., Const. of India 
(2nd -Edn.), Art. 226, N. 19. 

Cases Referred: Chronological Paras 
AIR 1974 Madh Pra 59: (1974) 10 Co-op 

LJ 93 (FB) 5 
- M. Bruto da Costa, for Petitioners; 

J. Dias, Govt. Advocate (for Nos. 1, 2, 3, 
4 and 9), R. D. Khalap (for No, 10) and 
G. D, Kamat (for No, 5), for Respondents. 


‘ORDER: — The order contained in the 
notification dated May 18, 1978 and the 
order dated May 23, 1978 are challenged 
in this writ petition. By the impugned 
notification the State Government in 
exercise of the powers vested in it by 
S. 157 of the Maharashtra Co-operative 
Societies Act, 1966 as applied to the 
Union Territory of Goa, Daman & Diu, 
(hereinafter referred to as “the Act’), 
purports to exempt the Goa, Daman and 
Diu, Co-operative’ Fisheries Federation 
Ltd., Panaji, a registered’ Society which 
shall hereinafter be referred to as the 
“Society”, the respondent No. 10 herein, 
form a part of the provisions of S. 78 (1) 
of “the Act”. By the impugned order 
Government purported to remove the 
Board of Directors (hereinafter referred 
to as “the Committee”) of the Society 
including the Chairman and the Vice- 
Chairman, 


2. The case of the petitioners is as 
follows :— 

The petitioners and the respondents 
Nos. 3 to 8. were nominated by the Gov- 
ernment to constitute the Committee of 
the Society and were empowered to 
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dure. 


A.LR, 


elect a Chairman and Vice-Chairman to 
act as such till elections were held in 
accordance with the established proce« 
The Committee thus -constituted, 
elected the first’.and second petitioners 
as the Chairman and Vice-Chairman res- 
pectively, in thé: meeting held on 
March 21, 1973. .Under the management 


.of the Committee, . the Society worked 


properly and substantially fulfilled all 
the obligations indicated by the bye- 
laws, In the Audit Report for the years 
1975-76 and 1976-77, the Auditors stated 
that the Society is working properly and 
has fulfilled the objectives to some ex- 
tent and that its prospects were good, ` 
According to the Auditors, the function~ 
ing of the Society has also been good. 
Under the management of the Committee 
the Society made substantial profits. 


In June 21, 1977, the Committee fram~« 
ed rules for election of the Committee 
and after placing them before a special 
general body meeting, submitted the 
rules for approval of the Registrar, the 
respondent No. 3 herein. The Registrar 
instead of approving the Rules, delibe- 
rately and with ulterior purposes kept 
the rules in abeyance without approving 
them, for over a period of 9 months, No 
technical difficulties existed to ‘excuse 
the delay in approving the Rules. In the 
absence of rules the Committee had to 
continue to function amd in fact conti- 
nued to function even after Jan. 27, 1978. 
Such continuation after the expiry of 6 
years’ ‘term amounts to an ‘implied ex- 
tension- by the Government of ‘the term 
of “the Committee”, The conduct -of ‘the 
Registrar (Respondent No, 3), in sending 
his representative to attend the -géneral 
body meeting called. on Feb. 14, 1978, 
and that of the Assistant Registrar in 
attending the special general body meet- 
ing held on April 30, 1978, and also the 
fact that the Registrar deemed it neces- 
sary to pass an order removing the -Com- 
mittee, confirm the fact that the Govern< 
ment had impliedly extended the term 
of “the Committee.” 


By the Notification dated May 18, 1978 
(hereinafter referred to as “the Notifica- 
tion’), purported ‘to have been passed 
under S. 157 of the Act, the Govern- 
ment purported to exempt the Society 
from a proviso to sub-s, (1) of S. 78 of 
“the Act”, The notification modified in 
substance the provisions of S. 78 -of the 
Act and is therefore ultra vires S. 157 of 
the Act. Before the Notification was 
passed no opportunity was given to the 
Society to represent its case, though if 
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contained: an order to the prejudice of 
the Society. The notification is therefore 
_ Wegal, null and void.. 


Subsequently, purporting to exercise 
powers under S. 78 (1) (b) of “the Act” 
read with cl. (b) of sub-r. (1) of R. 6 of 
the Rules the Registrar of Co-operative 
societies (hereinafter referred to as “the 
Registrar”) by the order dated May 23, 
1978 (for short “the Order”) removed the 


Committee including the Chairman end 
Vice-Chairman and appointed Sari 


K. C. D. Gangwani as. Administrator of 
the Society with immediate effect to 
manage the affairs for a. period of 6 
months. The. order could not be pass2d, 
not only because umder the provisions 
of S. 78 the Registrar had not duly end 
legally been exempted, but also becarse 
he had not at all been exempted fram 
complying with the provisions of 
R: 61 (2), 


All the aforesaid acts of the Registzar 
and of the Government are mala file. 
The Registrar acted at the instigation of 


the Chief Minister who: has been act-ng’. 


in utter disregard of, and- in a manrer 
highly prejudicial to, the co-operative 
movement. In. the year 1972 the peti- 
tioners Nos. 2. and 3. were elected to -he 
Legislative Assembly of the. Union Terri- 
tory of Goa, Daman and. Diu on a Maka- 
rashtrawadi Gomantak ticket and were 
thus members of the ruling party at -he 
time the order nominating. them as 
members. of the Committee of the £o- 
ciety, was passed, Dissatisfied with Eer 
leadership, after the death of the forr-er 
Chief Minister Shri Dayanand. Bandodkar, 
the said petitioners left, the Maharazh- 
trawadi Gomantak Party and joined -he 
Janata Party. The said petitioners serios- 
ly imperilled the political position of he 
present Chief Minister, Smt. Sashikala 
Kakodkar; by depriving her of a lazge 
number: of votes in the elections to -ħe 
Legislative Assembly .of the Union Terri- 
tory of Goa, Daman and Diu in 1977. The 
present Chief Minister, Smt, Sashikala 
Kakodkar is bent upon. resorting to all 


means: to: reduce the influence of the said - 


petitioners on the electorate of Goa, The 
present Chief Minister, Smt. Sashikala 
Kakodkar holds im the present minisiry 
also the portfolio of Co-operation. In 
the 1967-1972 term, Smt. Kakodkar was 
not holding. the portfolio: of Co-operation. 
Smt: Kakodkar has been manipulating 
the levers of power and. has been using 
the Registrar as: an instrument to. achieve 
her goal of reducing the influence of che 
said petitioners. l 
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Shri K, C. D. Gangwani, the Law 
Secretary to the Govemment of Goa, 
Daman and Diu coerced the petitioner 
No. 1 Shri : Baban Naik who was the 
Chairman of “the Society” to hand over 
charge to him. Shri Gangwani came to 
the commercial establishment of Shri 
Baban Naik and coerced Shri Naik to 
accompany Shri Gangwani to the office 
of “the Society”. Shri Baban Naik was, 
under duress, compelled by Shri Gang- 
wani to sign a declaration that he had 
handed over charge to Shri K, C. D. 
Gangwani. The second petitioner Shri 
Punaji Achrekar who was the Vice-Chair- 
man of the Society did mot hand over 
charge, The third petitioner Shri Jaising- 
rao Rane who was a Director of the 
Society and the remaining petitioners 
who were also Directors did not hand 
over charge at all.. Therefore, not only 
because the impugned. order and the 
notification are bad, but also because ~ 
charge of the Society was not handed 
over as aforesaid, Shri Gangwani cannot 
function as the Administrator of the 
Society. 


The petitioners pray that the motifica- 
tion. dated May 18, 1978 and the Order 
dated May 23, 1978 be quashed; that the 
respondents be directed to approve their 
election rules and to hold their elections 
to elect the members of the Committee 
and that pending the hearing, Shri 
K.. C. D. Gangwani be restrained from ` 
acting, and functioning as the Administra- 
tor under the said Notification and Order. 
This last prayer was not decided because 
the parties. agreed that the entire peti- 
tion could be heard and the prayer be 
disposed of accordingly. 


3. Shri Pukhraj Bumb, the Registrar 
of the Co-operative Societies replied to 
the petition and put forth the following 
case sm 


An order under S. 78 of the Act is 
appealable and therefore the petition is 
not maintainable under Art. 226 of the 
Constitution, The term of the Board of 
Directors had expired on Jan. 28, 1978 
and the petitioners have from that day 
ceased to be the Directors of the Society. 
The petitioners have no locus standi in 
this petition, Since the Committee had 
ceased to exist, no prejudice was caused 
to the Society by the exemption made by 
the Notification, The first. petitioner ac- 
cepted the appointment of the Admin- 
istrator, handed. over charge to him and 
ceased to attend the Society’s Office since 
then, without any protest, He has there- 


. . have 'ceased to be Directors. 
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fore, no locus standi in this petition. No 
particulars of the alleged coercion or 
duress were given, These charges are 
false and puerile. With the exception of 
the Chairman and Vice-Chairman who 
were to act as such till the election was 
held as per the Bye-law No. 27 the re- 
maining members of “the Committee” 
The func- 
tions of the Society other than those 
which are required to be performed by 
the General Body, are to be performed 
by the’ Committee and with the excep- 
tion of the function of exercising general 
control over the affairs of the Society and 
of presiding over the. meetings, there are 
no other functions to be performed by the 
Chairman or the Vice-Chairman, When 
there is no Committee there is no Exe- 
cutive Body and therefore the Society 
cannot function at all properly. The 
continuation in the office of the Chair- 
man and Vice-Chairman is of no avail to 
the Society. When there is no Committee 
the Administrator of the Society is sine 
qua non for the proper functioning of 
the Society, The Registrar had to appoint 
` an Administrator to administer the So- 
ciety. No elections for electing the Com- 
mittee can be held without a Committee. 
The appointment -of the Administrator 
was essential for that purpose also. In 
the audit for the years 1975-76 and 1976- 
77 the Auditors had passed strictures 
about the violation of the Bye-laws by 
the petitioners and has also pointed out 
that due to bad management of the peti- 
tioners the Society had suffered trading 
losses in certain items of the business. 
The Society was not properly managed 
by. the Committee. The petitioners have 
falsely alleged that they have earned 
profit for the Society. 


The Committee delayed in framing the 
` Rules and submitting them for the ap- 
proval of the Registrar, The delay in 
approval was caused by the fact that the 
Rules required a detailed scrutiny. The 
Rules were approved in July 14 ,1978. 


The Chief Minister has nothing to do 
with the appointment of the Administra- 
tor. The motives imputed to the Chief 
Minister are ridiculous, The fact that 
the petitioners joined the Janata Party 
has nothing to do with the appointment 
of the Administrator. The position of the 
Chief Minister was not imperilled, in the 
election held in 1977 because the first 
petitioner had joined the Janata Party. 
The allegations made against the Chief 
Minister are irrelevant. The Registrar 
was not influenced by the Chief Minister, 


‘may, by general or special order, 
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In view of the exemption granted by 
the Government there was no question 
of giving any opportunity to the peti- 
tioners Nos, 1 and 2 of stating their 
objections. The other petitioners were 
not in the picture at all as they had 
ceased to be Directors, 

The respondents pray that the peti- 
tion be dismissed. 

4. The main attack is against “the 
Notification” which reads as under :— 


NOTIFICATION 
CDB/Coop/1366/77-78 


Whereas tha term of office of the pre- o 


sent Board of Directors of the Goa, 
Daman and Diu Co-operative Fisheries 
Federation Ltd., Panaji, constituted under 
Govt. Notification No. CDB/Coop/1366/ 
71-72 dated 29-1-73 has: expired with 
effect from 27-1-1978. 


And whereas there is no likelihood of 
constituting a new Board in accordance 
with bye-laws in the mear future for 
want of eligible and qualified members, 

And whereas provision has to be made 
for continuing the said Federation, , 


Now, therefore, the Administrator of 
Goa, Daman and Diu in exercise of the 
powers vested in him under S. 157 of the . 
Maharashtra Co-operative Societies Act, 
1960 as applied to the Union Territory 
of Goa, Damen and Diu hereby exempts 
the Goa, Daman and Diu Co-operative 
Fisheries Federation Ltd. Panaji from the 
operation of the following part of sub- 
sec. (1) of S. 78 of the said Act namely:— 


‘after giving the Committee an oppor- 
tunity of stating its objections (if any), 
within 15 days from the date of issue of 
notice, and after consulting the Federal 
Society to which the Society is affiliated, 
by order in writing remove the Com- 
mittee, and, 


By order and in the name of the 
Administrator of Goa, Daman and Diu. 
Sd/- 
Under Secretary (Revenue) 
Panaji, 18th May, 1978. _ 


The Notification was passed under 
S. 157 of the Act which I reproduce be- 
low :— 

“Sec. 157 — The State Government 
to be 
published in the Goa, Daman and Diu 
Gazette, exempt any Society or class of 
Societies from any of the provisions of 
Act, or may direct that such provisions 
shall apply to such Society or class of © 
Societies with such modifications not 
affecting the substance thereof as may be 


specified in the order: 
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Provided that, no order to the pre- 
judice of amy Society shall be passed. 
without an opportunity being given tc 
such Society to represent its case.” 


This section. empowers the State Gov- 
ernment to exempt a Society and not tc 
exempt the Registrar from any, provisior 
of the Act, The word, “exempt” implies 
freedom from compliance, Section 15% 
gives the Government power to exclude 
a Society or. some Societies from a duty 
imposed upon them by some provisions 
of the Act. The Act contains some pro- 
visions which requires the Registrar tc 
do or not to do something. It also con- 
tains some other provisions which ‘re- 
quires the Society to.do’or to  abstair. 
from doing certain other things. The 
part of S. 78 (1) which is exempted by 
the Notification imposes upon the Regis- 
trar the condition that he shall noi 
supersede the Committee unless he gives 
an opportunity to the Committee oi 
stating its objections to its supersession 
The said part also casts upon the Regis- 
trar the obligation of consulting the 
Federal Society to which the Society i: 
affiliated. The said part does not cast any 
duty on the Society, Section 157 does noi 
give Government power. to exempt the 
‘|Registrar from complying with th= 
requirements of .any of the provision: 
of the Act. It is apparent that when th= 
Legislature delegated to the Govern- 
ment such wide powers as those con- 
tained in S. 157 it did not intend to giv? 
to the Government power to avoid th 
compliance with any of the provision; 
of the Act requiring Government or any 
of its officers to do or not to do any act, 
or to take or not to take amy course e 
action which the Government was boun3 
to do or to take or was bound to abstain 
from_ doing or abstain from taking. 

Section 78 (1) reads :— 

“S. 78 (1) — If, in the opinion of ths 
Registrar. the Committee of any Societ» 
persistently makes default, or is negl- 
gent, in the performance of the duties 
imposed on it by this Act or the rules c 
the bye-laws, or commits any act which 
is prejudicial to the imterests of the 
Society or its members, or wilfully dis- 
obeys directions issued by him- for the 
purposes of securing proper implemer- 
tation of co-operative production and 
other development programmes approv- 
ed or undertaken by Government, or *s 
otherwise not functioning properly, th 
Registrar may after giving the Commit- 
tee an opportunity of stating its objec- 
tions (if any), within 15 days from tka 
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date of issue of notice, and after con- 
sulting the Federal Society to which the 
Society: is affiliated, by order in writing, 
remove the Committee; and 


(a) appoint a Committee, consisting 
of three or more members of the Society, 
in its place, or $i 


(b) appoint one or more administra- — 
tors, who need not be members of the 
Society,- to manage the affairs of the- 
Society for a period (not exceeding two 
years) specified in the order; which . 
period may, at the 
Registrar, be extended from time to. 
time, so however, that the total period 


does not exceed four years in the aggre- 


gate.” (Emphasis supplied) 


Sub-section (1) with the exclusion of) 
the two cls. (a) and (b) has a monolithic): 
structure. The first part of it giving the 
Registrar power to remove a Committee, 
is closely blended with the second part 
requiring him to give the Committee an) - 
opportunity of stating its objections to] ` 
its removal and to consult the Federal 
Society. In fact the two conditions name- 
ly of giving en opportunity and of con- 
sulting are made conditions precedent. to 
the exercise of the power given to. the 
Registrar in the first part, by the use of 
the word, “after”. It is only after an op- 
portunity is given and a consultation is 
made that the Registrar gets the power 
to supersede a -Committee if the pre- 
requisites contained in the first part ofj- 
sub-s. (1) are satisfied, The second part] - 
of sub-s, (1) contains an important prin-| - 
ciple of natural justice which cannot be 
brushed aside by the Government by the 
use of a délegated power. I entirely agree 


with Shri Bruto D’Costa, learned Advo-| -~ 


cate for the petitioners that the Notifica-| | 
tion does modify S. 78 (1) in its applica-| ` 
tion to the Society. Power to effect modi- 
fications is given to the Government 
under S. 157 but such modifications must}: 
be made without affecting the substance 
of any provision of the Act. Unques- 
reasons already stated 
by me the modification operated by the 
Notification in S. 78 (1) affects the sub- 
stance of that provisions of law. 


5. It is contended before me by..Shri 
Dias learned Government Advocate, on 
the strength of ‘Collective Farming So- 
ciety Ltd. v. State of Madhya Pradesh’, 
(1974-10 Co-op, LJ 93) : (AIR 1974 Madh 
Pra 59 (FB)) that a portion of a sub-sec- 
tion can be exempted under S. 157, In’ 
that case a proviso to S. 53 of the Madh- 
ya Pradesh Act, which corresponds to 


discretion of the... 
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S. 78 of the Act, was modified. The ag- 
gregate period of 2 years during which 
a supersession could last, was extended 
by a Government order. In (1974) 10 
Co-op. LJ 93 : (AIR 1974 Madh Pra 93 
(FB)) the modification did not affect the 
provision of S, 53 of the Madhya Pra- 
desh Act, in substance, As I have al- 
ready stated, in the case before me, the 
Notification does not merely create an 
exemption but- effects a modification 
which affects the substance of S. 78 (1). 


6. The power contained in S. 157 is a 
legislative power delegated to Govern- 
ment by the Legislature. No guidance is 
given in that Section as to the manmer 
in which the powers are to be exercised. 
jEx-facie 5. 157 would appear to suffer 
from the vice of excessive delegation. 
However, if we look at the preamble and 
the scheme of the Act we find that the 
power given under S, 157 is not so un- 
fettered as it appears to be. What is en- 
visaged by the Act is the orderly deve- 
lopment of the co-operative movement in 
accordance with the directive principles 
of State Policy enunciated in the Consti- 
tution of India, In the light of these con- 
siderations the limitations existifig with- 
in the Section assume importance. The 
first of such limitations is that the ex- 
emption cannot be made in favour of the 
delegate who holds legislative powers, 
that is, the Government, or in favour of 
any of its officers but in favour of 
a Society. The second is that the modi- 
fication should not affect the substance 
of the provisions of the Act, modified 
by the use of the delegated power and 
the third is that the power should not 
be exercised to the prejudice of any 
Society without giving the Scciety an 
opportunity to represent its case. It 
seems to me that if those limitations are 
not given the importance which I attach 
to them, the Section would be suffering 
from the vice of excessive delegation. 
The Legislature cannot be deemed to 
have abdicated its essential functions and 
made an uncontrolled delegation of its 
powers. Co-operative principles have 
been formulated on the basis of expe- 
rience gained by passage of time. One 
of such principles is neutrality. The co- 
operative movement must be allowed to 
remain above party politics, It is a 
national movement and has for its object 
the economic uplift of mankind, 


Considering all the aforesaid reasons 
I find that the Notification has breached 
important safeguards. It is ultra vires 
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the Registrar to act in breach of 
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S. 157 and is passed without jurisdiction, 
It must for that reason be quashed, 


T.. Strangely enough, the portion of 
S. 78 (1) exempted by the Notification 
includes the power given to Government 
under that sub-section to remove the 
Committee. The Notification besides ex- 
empting the Government from giving a 
show cause notice to the Society and 
from consulting the Federal Society, also 
took away from Government the power 
to remove the Committee, Therefore if it 
is assumed for argument’s sake that the 
Notification is valid, the Order would be 
bad becaus2 the Notification would have 
taken away the power of Government to 
pass the Order, 


8. The thrust of the attack in this 
petition is against the failure of the 
Government to give an opportunity to 
the Society to represent its case against 
the exemption made by the Notification. 
No answer is given by the respondents 
as to why an opportunity was not given 
to the Society. It is alleged that the 
order contained in the Notification was 
not to the prejudice of the Society. [ft 
seems to me that an order which enables 
the 
principles cf natural justice, has neces- 
sarily to be an order to the prejudice of 
the Committee and through the Com- 
mittee to the prejudice of the Society. 
The argument that the Committee had 
ceased to exits from January 28, 1978 is 
irrelevant, The notification was passed 
to enable the Registrar to supersede the 
Committee, The order of supersession 
was considered to be necessary. To say 
that the order is superfluous because the 
committee no longer existed is tant- 
amount to saying that the notification is 
superfluous and if that is so, the Noti- 
fication should not at all have been pas- 
sed. Besides, it is admitted that the 
Chairman and the Vice-Chairman were 
entitled to continue to function: It would 
not therefore be correct to say that the 
Committee has ceased to exist and to 
argue. that no prejudice was caused be- 
cause the Committee was no longer 
existing. 


9. The reasons given by Government 
for the issuance of the Notification are 
that the term of the Committee had ex- 
pired in January 28, 1978; that there 
was no likelihood of a new board (Com- 
mittee) being constituted in the near 
future for vant of eligible and/or quali- 
fied members and that provisions had to | 
be made for continuing the Society, 
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Some of ‘these’ reasons are not existing 
and others are not germane to the pur- 
pose for which Section 157 was enacted. 
The cessation of the Committee is mo 
reason for the issuance of an order 
under Section 157. The existence or 
absence of eligible and qualified mem- 
bers of the Society to ` constitute the 
Committee is a question to-be decided 
by the general body of the Society. If 
the argument of the. Government, that 
the Society had no members qualified 
and eligible to constitute the Committee, 
jis taken to its logical conclusion the 
Society would have to be dissolved, 


10. It is said that the Notification was 
passed because a provision had to be 
made continuing the Society. It is not 
understood how the deletion of a part 
of the provision which embodies a prin- 
ciple of natural justice would ensure the 
continuation of the Society. The Society 
exists and will continue to exist by vir- 
tue of its registration under the Act. The 
necessity for making a provision for the 
continuation of the Society which is 
avowedly a reason for passing the Noti- 
fication is non-existing. It is evident 
from the recitals of the Notification that 
the. power under Section 157 was invok- 
ed by Government for reasoms whick 
are not germane to the purpose soughi 
to be achieved by that section. Consider- 
ing all the aforesaid facts the allegations 
of the petitioner that the Notificatior 
was passed for the sole purpose of re- 
moving the Chairman and the Vice- 
Chairman is not totally misplaced, 


11. The Notification was passed tc 
the prejudice of the Society withou' 
giving it an opportunity to represent its 
case, Most of the reasons for which the 
Notification was passed are bad or non- 
existing. For these two reasons alse 
the Notification is liable to be quashed. 


12. With the exit of the Notification 
the Order cannot survive. I would ge 
a step further and say that the Ordez 
is bad in law irrespective for the vali- 
dity of the Notification. I shall mow con- 
sider the validity of the Order apar: 
from the validity of the Notification. 


43. The Order is passed in exercis? 
of the powers conferred by Clause (t) 


of sub-section (1) of Section 78 of th: 
Act read with Clause (b) of sub-rule (1) 
of Rule 61 of the Co-operative Society 
Rules, 1962 (hereinafter referred to æ 
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. repealed Rule 61. 
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“the Rules’). Section 157 of the Act gives 
Government. power to give ‘exemption 
from: the provision of the Act but no 
power is given for exemption from the 
provision of the Rules, This is so, obvi- 


ously because Government has power to 


make or repeal the Rules. Government 
could in exercise of that power, have — 
It is possible that - 
Government chose not to repeal that. 
Rule because it might be improper to 
do so solely for the purpose of remov- 
ing a managing Committee of a particulr 
society. Be that .as it may, the fact re- 
mains that R. 61 is in force and has not 
been complied with, That Rule lays down 
the procedure for suspension and remo-|: 
val of members of the Committee and 
other office-bearers. It is true that sub- 


-rule (1) was made subject to the pro- 


vision of Section 78 of the Act but it is 
pertinent to mote that sub-rule (2) en- 
joins the Registrar to consult the Fede- 
ral Society to which the Society is affi- 
liated and to give the Committee an 
opportunity to show cause why an order 
of supersession should not be made, and 
this rule is not subject to the provisions 
of Sec, 78 of the Act. The enactment 
of sub-rule (2) of Rule 61 which is 
made notwithstanding the provision of 
sub-rule (1) of Rule 61 cam lead us to 
only one conclusion and that is that the 
provisions regarding consultation with 
the Federal Society and the affording of} 
an opportunity to the Committee to 
show cause why it should not be remov- 
ed, have to be complied with in any 
case. The Government failed to comply 
with the provisoin .of sub-rule (2) 
and therefore, the order of supersession 
is bad in law de hors the invalidity of 
the Notification, 


14. The Order and the Notification 
were sought to be justified by the al- 
leged necessity to appoint an Admin- 
istrator as, according to the respondents 
the Committee had ceased to function 
from January 28, 1978. It was not 
stated that the necessity to appoint an 
Administrator had arisen all of a sudden. 
Even if that had been so, the unexpect« 
ed necessity would not justify the 
manner in which Government and the 
Registrar proceeded to pass the Noti- 
fication and the Order, Besides, the ap- 
pointment of the Administrator was not 
the only solution. The Committee had de 
facto been functioning after January 27, 
1978, meetings were held and the Regis- 
trar himself has attended them either 
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personally or by proxy. There was, as 
is argued by Shri Bruto D’ Costa, a tacit 
acquiescence with the continuation of 
the Committee, If the Government 
were in fact anxious to see- that the 
functioning of the Society was not mar- 
red by the deficiency of the number ot 
Directors, Government could in exercise 


‘of the powers conferred on it, also ap- - 


point members of the Committee which 
were necessary to carry out the func- 
tions of the Society, Neither were any 
steps taken in anticipation. to see that 
the way- was cleared for holding elec- 
tions of a mew committee after the term 
of the present Committee had expired 
on January 28, 1978, The Committee 
‘framed Rules for elections of the mew 
committee on June 21, 1977 well in 
advance of the expiry of its term. The 
rules were submitted for the approval 
of the registrar on or about 16-8-1977 
but they were not approved till Janu- 
ary 27, 1978. It is alleged that the Act 
had been amended in September 
1977 and that by the amended Act 
the rules had to be framed by the regis- 
trar, It is further alleged that the 
amended Act received the assent of the 
President in July 6, 1978 and that soon 
thereafter rules were framed by the 
Registrar. It is not understood why in 
the meantime, the rules framed by the 
Society were not approved or notice of 
supersession given and consultation with 
federal society held. Even if we assume 
that urgency had arisen unexpectedly, 
such urgency or for that matter any 
sort of urgency, would not justify the 
failure to give notice and hold consulta- 
tion, 


15. It is contended by Shri Dias that 
an appeal lies to the Co-operative Tri- 
bunal against an order passed under 
Section 78 by the Registrar and, there- 
fore, the validity of the Order could 
not be considered in proceedings under 
Article 226 of the Constitution. The 
validity of the Order was examined be- 
cause of the allegations of mala fide 
against the Registrar and against the 
Chief Minister, The appreciation of the 
contentions raised by the petitioner 
against the validity of the Order reveals 
that the infirmities in it are such that 
render the order null and void ab initio. 
In view of the provisions of Sec. 78 (1) 
the Registrar acquires jurisdiction to 
pass the Order only after he gives the 


Committee an opportunity to state its 
‘jobjection to its supersession and after 
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consulting the federal society to which 
the Society is affiliated (emphasis sup- 
plied). In the present case, admittedly 
no such opportunity was given or con- 
sultation made, In as much as the Order 
was passed totally without jurisdiction 
it is non est. It meed not be set aside 
because it is non-existing. Therefore, 
the argument that if at all the Notifica- 
tion is found to be bad and has to be 
set. aside, the petitioner should be refer- 
red to the co-operative Tribunal to have 
the Order quashed, has no substance, I 
will not be justified in placing the peti- 
tioner in the unnecessary jeopardy of- 
taking recourse to two forums, Further, 
it is pertinent to note that Shri K. C.D. 
Gangwani who has been appointed the 
Administrator by the Order is also the 
Chairman of the Goa, Daman and Diu 
Co-operative Tribunal by virtue of the 
appointment Order No, CDB/Co-op/Tri- 
bunal 30/71/72-73/Vol. 11/645 dated 22-1- . 
ee published in Government Gazette 
o. 44, 


16. In the circumstances I quash and 
set aside the Notification and, as the 
Order becomes automatically void and 
ineffective in law. Shri K. C. D. Gang- 
wani shall cease to function as the 
Administrator under the said Order and 
from impeding the petitioners from act- 
ing as members of the Committee until 
proper action is taken, The respondents 
are directed to hold the elections of the 
members of the’ Committee as early as 
possible. The respondents shall pay to 
the petitioners the costs of the petition, 


Petition allowed, 


ind 


— 


t 
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Narayan Puno Gaudo, Appellant v. 
Kishore Tanu. Chodankar and anota.er, 
- Respondents, | 

First Civil Appeal No. 28 of 1975, D/- 
19-7-1978. RSE 

Motor Vehicles. Act (4 of 1939), 5ec. 
110-B — Goa, Daman and Diu Motor 
Accident Claims ‘Tribunal Rules (1866), 
Form Comp. A,. Col. 12 — Accident — 
Claim for compensation —— Claimant 
must plead negligence and prove it. (Cort 
— Compensation — Negligence — Plea of 
= Motor Accident). 


In cases arising as a result of an ac- 
cident in which compensation is clained 
it is necessary for the claimant to all- 
ege rashness or negligence on the dart 
of the offending driver and to prove it 
to make him liable for the accident. 971 
` Ace CJ 49 (Ori) and AIR 1977 SC 1248, 
Rel. on. (Para 7) 


It is true that S. 110-B does not sreci- 
fically lay down that it is only when 
negligence on the part of the drver 
concerned is proved that compensacion 
can be awarded, But to discover the 
criterion or test for fixing liability one 
has to turn to the Law of Torts accerd- 
ing to which negligence in causing the 
accident in question is essentially neces- 
sary to hold the negligent person li-ble 
for damages. So negligence being the 
essential element for determining the 
liability it is necessary that the Ciai- 
mant should allege the said fact im the 
Claims petition. In addition to ‘the 
above requirement, the statutory ferm 
in Goa, Daman and Diu State also cills 


for the same particulars under Column. 
12. 7 (Pare 7) 
Where all that the relevant columns 


of the claim petition stated was that 
the deceased whilst riding onacycle -vas 
knocked down fatally by certain track 
coming from the opposite direction, ihe 
averments in the Claims Petition cauld 
not be held to spell ott negligence on 
the part of the ‘driver. No presumpfon 
of negligence can arise assuming tnat 
the truck in question hit the deceasec. 


(Pare 8) 


Anno: AIR Comm. M, V. Act, (ist Edn) 
S. 110-B N. 1. 


Cases Referred: Chronological Pa-as 
ATR 1977 SC 1248 l 7 
1971 Ace CJ 49 (Ori) 7 
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vV. N. Lawande, for Appellant; A. J. 
Kenkre, for Respondents, 

JUDGMENT :— This appeal is direct- 
ed against the order of the Motor 
Accident Claims Tribunal, Panaji, dis- 
missing a claim to a sum of Rs, 5000/-~ 
on a preliminary point. 

2. One Vishnu, aged about 14 years, 
son of the claimant was proceeding on 
a cycle on Merces/Mestha Bhat road on 
14-2-1974 at about 12.30 p.m, Truck 
No, GDT-5609 coming from the oppo- 
site direction hit him with the result 
that the skull of the deceased was 
smashed and he died instantaneously. 
The truck belonged to respondent No. 2 
and. was being driven by respondent 
No. 1 at the time of the accident. The 
claim was preferred in the Form Comp. 
A prescribed under the Goa, Daman and 
Diu. Motor Accident Claims Tribunal 
Rules, 1966 framed in exercise of the 
powers conferred by S.111-A of the 
M. V. Act 1939 as extended to the Union 
Territory of Goa, Daman and Diu. 


3. The claim was contested by the 
respondents who filed a joint written 
statement denying that the truck knock- 
ed down the boy. According to them 
the deceased was riding his cycle in a 
rash and negligent manner which result- 
ed in the accident. Besides, pleas such 
as limitation and non-joinder of parties 
were also taken, 

4, On 15-3-1975 the Accidents Claims 
Tribunal framed the following two pre- 
liminary issues :— 

“(1) Whether the claim petition is 
liable to be dismissed being barred by 
limitation and also for non-joinder of 
the insurance company as party? 


(2) Whether it is liable to be dismiss- 

ed also on the ground that no rashness 
or negligence is alleged on the part of 
the opponents?”, 
No evidence having been led by the 
parties on the said two issues, the Court 
heard arguments advanced by the re- 
spective lawyers. Issue No. 1 which 
related to the question of limitation was 
answered in favour of the claimant 
while issue No. 2 which related to the 
question whether the suit was main- 
fainable for want of any allegation in 
the claimant’s petition about rashness 
or negligence on the part of the owner 
and the driver of the vehicle was an=- 
Swered in the negative and con- 
sequently the Claims Petition was dis- 
missed, 


5. Mr. Lawande, appearing for the 
appellant whilst challenging the orders 
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dismissing the Claims Petition, submits 
that though there is no express aver- 
ment in the body of the petition. regard- 
ing rashness and negligence there are 
averments in the petition which disclose 
the allegation of rashness and negligence 
on the part of respondent No, 1. The 
learned trial Judge ought to have seen 
that the description as to how the acci- 
dent occurred and the manner in which 
the deceased was injured and the ex- 
tent of the injury sustained by the 
deceased are sufficient to make out a 
ease of rashness and negligence on the 
part of the respondent No. 1. 


6. Mr. Kenkre, appearing for the 
respondents, on the other hand, sub- 
mits that there is nothing in the 


averments which would go to show that 
the Claimant alleged rashness and negli- 
gence on the part of the respondent 
No. 1. He submits that it is absolutely 
necessary that a Claimant in a petition 
like this has to lay the foundation for 
fastening on the offending driver of the 
vehicle with civil liability by alleging 
negligence. 


7. In cases arising as a result of an 
accident in which compensation is claim- 
ed it appears to me that it is for the 
claimant to plead negligence and prove it. 
I am supported in my above view by a 
number of decisions but I would refer 
only to two decisions, namely 1971 Ace 


CJ 49 (Ori) and AIR 1977 SC 1248. 
The learned counsel for the ap- 
pellant does not also dispute the 


. above proposition, This will be clear on 
a reference to the appeal memo filed by 
him in the case. In para 2 of the ‘appeal 
memo it has been stated that in the 
Claims Petition the petitioner inadver- 
tently forgot to make an averment as to 
the negligence and rash driving 
of respondent No. 1 at the 
time of the accident. The other aver- 
ments which are to be foumd under the 
heading “Grounds” go to state that al- 
though the expressions “rashness and 
negligence” are not mentioned in the 
Claims Petition, all the facts necessary in 
that connection have been stated. There- 
fore it is not disputed by the learned 
Advocate appearing for the plaintiff that 
it is necessary to allege rashness or neg- 
jligence on the part of the offending dri- 
ver to make him liable for the accident. 
The statutory form prescribed by this 
Government requires particulars in re- 
gard to cause of action under col. 12. 
This clearly ‘calls for a plea of negligence. 
Such a column-is not to be found in the 
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ALR. 
statutory form prescribed by other State 
Governments. It is true that S. 110-B of 
the M. V. Act, 1939 does not specifically 
lay down that it is only when negligence 
on the part of the vehicle concerned is 
proved that compensation can be award- 
ed. But it has to be remembered that 
S. 110 to S. 110-F of the said Act which 
includes S, 110-B merely deal with the 
subject of substitution of Motor Acei- 
dents Claims Tribunal in place of Civil 
Courts for the purpose of adjudication of 
claims for compensation in respect of 
accidents involving deaths or bodily in- 
juries to persons arising out of the use of 
the motor vehicle. To discover the crite- 
rion or test for fixing liability one has 
to turn to the Law of Torts according to 
which negligence in causing the accident 
in question is essentially necessary to 
hold the negligent person liable for dam- 
ages. So negligence being the essential 
element for determining the liability it is 
necessary that the claimant should allege 
the said fact in the Claims Petition. In 
addition to the above requirement, the 
statutory form also calls for the- same 
particulars under col, 12, 


8. Now coming to the contention whe- 
ther there are materials in the Claims 
Petition which would go to show that 
negligence has been pleaded though the 
expression “negligence” as such has not 
been used. Column 11 of the Claims 
Petition may in this connection be per- 
used. The averments which have been 
inserted into that column read as fol- 
lows: — “The deceased was riding on a 
cycle and met with accident when truck 
No. GDT-5069 coming in the opposite 
direction hit him and knocked him down 
fatally.” Column 12 which calls for 
grounds on which compensation claimed 
(mention briefly the cause of action) has 
been left blank. Column 6 is meant to 
indicate the nature of injuries sustaimed. 
There it has been mentioned that the 
skull of the deceased was seriously in- 
jured as a result of which he died 
instantaneously. The deceased also sus- 
tained fractures of various parts, So what 
we get on a reading of the relevant co< 
lumns of the Claim Petition is this: The 
deceased whilst riding on a cycle was hit 
and knocked down fatally by truck No. 
GDT-5069 eoming from the opposite 
direction and as a result of the accident 
he sustained fracture of the skull and in- 
juries in other parts in his body. At this 
stage a reference may be made to’ the 
written statement in which the collision 


of the truck with the deceased has been 
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denied. I am unable to hold that the 
averments in the Claims Petition reier- 
red to above do spell out negligence on 
the part of the driver, No presumption 
of negligence can arise assuming that 
the truck in question hit the deceased. 

9, It will be noticed that the learned 
Accident Claims Tribunal was prepared to 
consider an amendment to the petition 
if made; but the learned counsel insisted 
that the Claims Petition did not reqrire 
any amendment. To this Court also no 
prayer for amendment of the Claims 
Petition in the light of the legal position 
has been-made. This appeal ceme 
up for the first time before me on 
20th June, 1978 for hearing. The mater 
was heard in part and it was adjourned 
to enable the appellant’s lawyer to make 
further submission and to cite authcri- 
ties. The learned Advocate did not turn 
up when the matter was listed for hear- 
ing on the next date. So there is no 
scope for considering any question of 
amendment of the petition, 

16. For the reasons stated above I find 
no illegality committed by the. learned 
Claims Tribunal in rejecting the Claims 
Petition by recording a negative answer 
to the preliminary issue No. 2. Accord- 
ingly I find no merit in this first apreal 
which is dismissed, but in the cirecm- 
stances without costs. 

i Appeal dismissəd. 
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Domingo Santana D’Souza and others, 
Appellants v. M. R. Wagle Trust «nd 
others, Respondents. 

Misc. Civil -Appeal No, 24 of 1077, 
D/- 30-6-1978. 

(A) T. P. Act (4 of 1882), Ss. 106, [11 


— Lease for’ fixed period — Ends by. 


efflux of time — No necessity of terrai- 
nating lease by notice, AIR 1956 SC 17, 
Disting. (Pare. 6) 


_ Anno: AIR Comm., T. P. Act (th 
Edn.). S. 111, N. 27; S. 106, Notes 2 & 3. 


(B) Civil P. C. (5 of 1908), O. 39, KR. 1 
— Temporary injunction — Grant of =m 
Plaintiffs owners of suit land and in 
possession and incurring expenditure ‘or 
improvements — Temporary injunction 
granted against lessees, 

In the instant case plaintiffs were “he 
owners of the suit land which was used 


SV/TV/E570/78/DVT 


. Judge, Panaji, 


month of December, 
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for fishing operations. They filed.a suit 
for permanent injunction restraining the 
respondents-lessees from interfering with 
the suit land and also filed an applica- 
tion for temporary injunction, Jt was 
found that the lease of the respondents 
in respect of the suit land had ended by 
efflux of time and that plaintiffs were 
in possession of the suit land -and had 
incurred much expenditure for improve- 
ment of the same. 

Held, the balance of convenience was 
in favour of the plaintiffs and that they 
were entitled to temporary injunction. 

(Para 8) 
. Anno: AIR Comm., Civil P. C. (9th 
Edn.), O. 38, R. 1, Notes 2, 7, 
Cases Referred: Chronological Paras 
AIR 1956 SC 17 5 


S. K. Kakodkar with U. S. Kolwalkar, 


for Appellants; M. S, Usgaonkar, for 
Respondents. 
JUDGMENT: — The appellants are 


aggrieved by the order of temporary in- 
junction passed by the Senior Civil 
in a suit. for permanent 
injunction filed by the respondents 
against the appellants to restrain the 
respondents from interfering with the 
suit land, 


.2. The case of the respondents/origi- 
nal plaintiffs is as follows :— 


The plaintiffs are the owners of the 
property known as “CONOM” situated at 
Siridao and which consists of drains, 
ponds, bunds and coconut gardens. Fish- 
ing is done in the drains and ponds and 
there is a sluice gate and a protective 
bund for the purpose of controlling the 
inlet and outlet of water necessary for 
fishing operations. Fishing operations are 
done normally between the months of 
May and January of the next year. 
Thereafter the sluice gate is closed till 
the month of May. During the months 
in which the sluice gate is closed the 
bunds are kept dried in order to facilitate 
the “work. of cleaning the drains and re- 
pairing the bunds. The respondent used 
fo sell to the defendants the right to 
catch fish within the said land during the 
period from the month of May up to the 
The consideration 
was to be paid in a lump sum or in 
instalments up to the end of January. In 
the year prior to the suit the right to 
catch fish was sold for Rs, 1,600/-. Fish 
was to be caught from the month of May 
to Dec., 1976. In Feb, 1977 the plaintiffs 
closed the sluice gate by employing their 
own labourers, They did the work of 
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cleaning the drains and bunds and pur- 
chased wood to replace the planks of 
the sluice gate. They engaged carpen~ 
ters to fix planks. All this was done by 
the plaintiffs because they had decided 
to develop the property for the purpose 
of breeding shrimps, prawns, pinfish, 
oysters and pisciculture and so on. They 
were doing the preparatory work in con- 
sultation with and with the help of the 
National Institute of Oceanography 
(N.1.0.), which was imparting scientific 
knowledge om payment of agreed fees, 
Further work of contouring, bunding, 
fortyfying of drains, levelling and desilt~ 
ing was done. The N.LO, loaned to the 
respondents the services of their Senior 
Research Fellow by name Shri Verlekar. 
The plaintiffs paid his salary at the rate 
of Rs. 950/- per month, Verlekar used 
to be in the property daily from 18-4-77 
onwards, Other scientists of the N. I.O, 
also used to visit the property for. the 
purpose of carrying on scientific experi- 
ments. They introduced larvae and fixed 
~ plastic trays for culturing oysters, The 
respondents applied on 3-3-77 for conver- 
sion of the land for pisciculture and the 
permission for conversion was granted by 
the Collector by the order dated 8-6-77. 


Thereupon the plaintiffs entered im a- 
formal agreement with the N.LO, and 


paid to it for consultancy by way of 
fees a sum of Rs. 10,000/-, They engaged 
one Madeva Conconcar to do the job of 
watching the suit land and regulating 
the flow of water, Madeva worked in the 
property since Feb., 1977 and started 
occupying a hut constructed by the res- 
pondents near the sluice gate, . 


On 25-6-77, the third appellant and a 
son of the first appellant assaulted 
Madeva while he was maintaining watch. 
Sometime thereafter the respondent 
received .a notice from the third appel- 
lant dated 4-7-77 to the effect that the 
third appellant was a lessee in respect 
of the sluice gate having paid Rs, 1,600/- 
on 9-5-77 on account of rent for the cur- 
rent year, Thai allegation is false as the 
payment was done by the first appellant 
as rent for the previous year from May 
to Dec., 1976. It is clear that the appel- 
Iants intend to interfere with the sluice 
gate. They threatened he labourers of 
the respondent, i 


3. The case of the appellants/original 
defendants is as. under -— 

The third appellant Is living in the 
suit property as mundkar carrying: out 
watch and ward duties in respect of the 
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coconut trees existing in it, The sluice 
gate is operated by him and his family 
members for over 40 years for fishing 
purposes on lease. They have been pay- 
ing to the respondents rent in respect of 
such fishing rights, . The rent has been 
periodically increased and is at present 
Rs, 1,600/-- The fishing is not stopped 
from May. to January but continues 
throughout the year, The fishing: opera- 
tion stopped only for a few days in a 
period of 5 or 6 years, On that occasion 
the planks of the sluice gate were re- 
placed. by the respondent. The rent was 
always paid in advance and was never 
allowed to fall in arrears. The ponds and 
drains never remained dry from Jan. to ` 
May 1977 and no cleaning or repairing 
work was done by the respondents 


. during that period..The sluice gate was 


not closed in Feb, as alleged, nor was 
any cleaning or repairing work done at 
that time. Allegation about the research 
carried on by Shri Verlekar and other 
scientists of the N.I.O. are false, The 
respondent was not in possession of the 
sluice gate, ponds, drains and channels 
from Feb. to May 1977. The allegation 
regarding the construction of a wall near 
the sluice gate and the residence therein 
of one Madeva for watching purposes is 
false. Other allegations about possession 
also are denied, l 


4. The point raised by the. appellants 
in the memo of appeal that they were 
the protected tenants of the sluice gate 
under the provisions of the Goa, Daman 
and Diu Agricultural Tenancy Act, 1964- 
and that the Civil Court should stay pro- 
ceedings and refer the matter to the 
Mamlatdar for deciding whether the ap- 
pellants are protected tenants, has nof 
been pressed before me. This point was 
considered by the trial Court and I feel 
that. the trial Court has rightly held 
that the Agricultural Tenancy Act is nof 
attracted to the facts of this case. 


5. The main point of law raised be- 
fore me is that the appellants were the 
Iessees of the right to catch fish, Reliance 
was placed on ‘Ananda Behera v. State of 
Orissa’, ATR 1956 SC 17, wherein it was 
held that the sale of a right to catch 
and carry away fish in specific portion of 
the lake over a specified future period 
amounts to a license to enter on the land 
coupled with a grant to catch and carry 
away the fish that is to say, it is a profit 
a prendre which is regarded in. India 
as a benefit that arises out of the land 
and as such is immovable property. The 
argument of Shri Kakodkar is that sinca 


1979 


there was| in the present case a lease ci 
immovable property, the lease was ter- 
minable only by a notice given by the 
respondents, No such notice was given 
by the respondents. and therefore the 
lease still | subsists, That being so, Shri 
Kakodkar contends, no cause of action =3 
disclosed in the plaint and the suit must 
be dismissed. The respondents have thus 
failed to make out a prima facie casa 
and their application for interim injunc- 
tion could mot be granted, it is arguet 


6. I am unable to agree with Shi 
Kakodkar. The question of notice wouki 
arise only if there was no contract fixirZ 
the term of lease. In the present case a 
contract exists, whereby the lease was 
to begin on the day on which it wes 
signed and was to end on the 31st Jar, 
1976. The lease was for a fixed perici 
and ended by the efflux of time. THe 
question òf terminating the lease by a 
notice, therefore, does not arise, I woud 
like to place on record that I should nct 
be taken either to have held that tha 
present transaction regarding the rigkt 
to fish was a lease or a sale of suc 
right. 


7. I shall now consider the questica 
of factual possession. The evidence ip 
this regard was rightly assessed by ths 
trial Court, The various affidavits filed 
clearly indicate that the possession cf 


the bunds and drains was during the 


material period with the respondents ard - 


that he had carried out the work cf 


cleaning the drains and ponds, pu~ 
chasing | wood. to replace planks 
of the | sluice gate, engaged car- 


penters to fix planks, obtaining permis- 
sion of the Collector to convert the lar3j 
for pisciculture, entering into a contract 
with the |N.LO. for obtaining scientific 
know-how, and so on; that scientisis 
from the|N.LO. had carried out exper- 
ments and that payments were made D 
the scientists; that the respondents caz- 
ried out the work of contouring, bunding 
and fortifying the drains, levelling ard 
desilting: that various amounts were paid 
to the scientists of the N.LO, and so on 
I need not repeat all the acts of posses- 
Sion of the suit land by the respondents, 
which are alleged im the various affide- 
vits which are on record. 
them minutely and considered them ard 
I am entirely in agreement with the 
trial Court that the respondent has mads 
out a prima facie case, - 


8. The! balance of convenience is in 
favour of the ‘respondent because the 
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suit land is dai in his possession 
since about Feb, 1977. He has made con- 
siderable expenses and has started breed- 
ing shrimps, prawns etc, in the suit land, 
If after all that the respondent has done 
the land is returned to the appellant, the 
loss caused to the respondent will be’ 
irreparable, 

9. In the result the appeal is dismis- 
sed. The costs of this appeal shall be the 
costs in the cause. 

Appeal dismissed. 





AIR 1979 GOA, DAMAN & DIU 21 
TITO MENEZES J. C, 


Lakshimibai Narayan Patil of Volvoi, © 
Ponda and others, Petitioners v, Union of 
India and others, Respondents, 


Special Civil Appins. (Writ Petns.). 
Nos, 75 to 77 of 1977 and 103, 111 of 1978 — 
D/- 4-4-1979. 

(A) Goa, Daman and Diu Agricultural 
Tenancy (Fifth Amendment) Act (17 of 
1976) Pro. — Act is violative of Arts. 14 
and 19 of Constitution — Protection of 
Art, 31A is not available (Constitation of 
India Arts, 14, 19 (1) (Í), 31A). . 

The Amendment Act violates the 
fundamental rights safeguarded by 
Arts. 14 and 19 (1) ( of Constitution and _ 
is void. The scheme of the impugned 


Act does not . constitute Agrarian Re- 


form and therefore, it is not protected by 
Art, 31A of the Constitution. (Case law 
discussed). (Paras 44, 46, 48) 

An Act which enables the State to take 
away all the land held by the landlord 
and vest it on the cultivator without pro- 
viding that there should be no concen- 


‘tration of land in the hands of the cul- 


tivator is not only violative of Arts. 14 
and 19 but does. not come under the pro- 
tective canopy of Art. 31A, because it de- 
troys the very purpose sought to be 
achieved, namely, the distribution of land 
so as to best subserve the common good 
and to avoid the accumulation of wealth 
to common detriment. It is true that 
what is for common good or common de- 
triment is for the Legislature to deter- 
mine but the change should not be some- 
thing which no reasonable man would 
regard as a change for the better. Equi- 
table distribution of land must be made 
subject to a limit and must be made not 
only amongst the tillers of the soil but 
also amongst the owners who may need 
it for personal cultivation, - The owner 
who desires to cultivate his own land 


DW/DW/C36/79/MVI 
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personally has to be placed in a common 
level with those who cultivate the Land 
personally. Such measure alone en- 
visages the common good spoken of by 
Art. 39. ~ (Para ii) 


The report of the Commission who 
worked for months on the problem of 
Land and Agrarian Reforms in Goa 
throws considerable light on the condi- 
tions prevailing in this territory and the 
real problems arising in the system of 
land tenure. No doubt it is not for a 
Court of law to go into these problems, 
but the Court has to ascertain whether 
in the circumstances of the case the 
scheme of the Impugned Act constitutes 
an Agrarian Reform. The condition of a 
small landowner is not much better than 
that of an agriculturist and in this con- 
text the absence of the fixation of a ceil- 
ing area and the repeal of the provi- 
sions of the Principal Act providing for 
resumption of land, assume special im- 
portance, The system under which the 
distribution has to be made has to be 
evolved by the legislature, but whatever 
be the system, equitable distribution 
must be safeguarded, It would be ab- 
surd to say that in discharge of their 
function to determine whether an Act 


contains an Agrarian Reform which. 


brings it within the purview of Art. 31A 
the Court cannot examine whether the 
scheme of distribution of land under- 
taken by the Government was done in a 
manner which a man of ordinary under- 
standing would consider equitable. . 
(Paras 9, 27) 


The taking of a step towards Land 
Reform is not Agrarian Reform and is 
not covered by Art. 31A, Reference is 
made in the Statement of Objects and 
Reasons, to Land Reforms and not to 
Agrarian Reforms. Land Reforms are 
not Agrarian Reforms and are not pro- 
tected by Art. 31A. What that Article 
protects are Agrarian Reforms, The use 
of the expression “Land Reforms” and 
not “Agrarian Reforms” in the State- 
ment of Objects and Reasons is signifi- 
cant and is perfectly understood when 
the entire scheme of the Act is consi- 
dered. The Act does not aim at equit- 
able distribution of the means of 
agricultural production amongst those 
who are connected with it. The 
land held by the owners in the instant 
case is for the purpose of agriculture 
and falls squarely under sub-cl. (iii) of 


Art. 31A (2) (a) and not under sub-cl, (i) ' 


of Art. 31A (2) (a). (Para 41) 


A.I, BR. 


Anno: AIR Comm., Constn, of India 
(2nd Edn}, Art. 14, N. 39; Art, 19, N: 64: 
Art. 34, N, 1 (k).. 

(B) Evidence Act (1 of 1872), S. 35— 
Transcripts of newspapers — Relevancy. 

The fact that landlords in Goa are 
small holders of land has to be accepted. 
Transcripts of newspapers produced by 
the petitioners to prove the statements 
alleged to have been made by the late 
Chief Minister to the effect that there 
were very few big landlords in Goa, are 
not relevant, (Para 9) 


Anno: AIR Manual (8rd Edn.), Evi. 
Act, S. 35, N. 19. 
Cases Referred: Chronological Paras 
AIR 1977 SC 915 11, 43 
AIR 1975 SC 1036 26 
AIR 1975 SC 1193 4] 
AIR 1975 Punj & Har 353 11, 42 
AIR 1974 SC 1522 11i, 39 
AIR 1974 SC 2098 40 
AIR 1973 SC 2734 $ 38 
AIR 1972 SC 2240 35 
AIR 1972 SC 2301 37, 41 
AIR 1971 Ker 98 (FB) 11, 35 
AIR 1965 SC 632 33 
AIR 1965 SC 1017 34 
AIR 1962 SC 137 32 
AIR 1960 SC 1080 31 
ATR 1959 SC 459 29 
ATR 1959 SC 519 30 

F. Nariman Sr, Counsel, B. Zaiwalla 


and M. 8S. Usgaonkar, for Petitioners in 
all the petitions; J. Dias, Govt. Advo- 
cate for Govt, of Goa, Daman & Diu, 
(for No. 2) and P. K. Patkar, (for No, 3) 
in Writ Petn, No. 103 of 1978 (for 
No. 1) in all the writ petitions, for Res- 
pondents. Respondent -No. 3 in person 
in Writ Petn, Nos, 75, 76 and 77 of 1977 
and 111 of 1978. i 


ORDER: — In these five writ peti- 
tions the petitioners assail the consti- 
tutional validity of the Goa, Daman and 
Diu Agricultural Tenancy (Fifth Amend- 
ment) Act, 1976 (Act 17 of 1976) herein- 
after referred to as ‘the Impugned Act 
on the ground that the Act violates 
Arts. 14 and 19 (1) @) of the Consti- 
tution of India and is not covered by 
Art. 314A. 


2. The case of the petitioners, in 
short, is as follows :— 


In Writ Petitions Nos. 75, 76 and 77 of 
1977 the petitioner is the owner. of plots 
of land admeasuring 2725 sq. m, The 3rd 
respondents in those petitions are the 
tenants in respect of the said plots, In 
W. Ps. 103/78 and 111/78 the petitionérs 
are the owners of two plots admeasuring 
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13325 sq, m. and 2000 sq, m. respectively 
and the 3rd respondents claim to be the 
tenants in respect thereof, 


In addition to the lands mentioned 
above, the third respondent in W. P. 
75/77 holds as tenant, 10 plots of lands 
admeasuring 3100 sq. m, In W, P. 76/77 
the third respondent holds as tenant, in 
addition to the lands mentioned abova 
two plots of land admeasuring 4850 sq.m. 
In W. P, 77/77 the third respondent 
holds as tenant, in addition to the lands 
mentioned above one plot of land ad- 
measuring 100 sq. m, 


Landlords in Goa are generally small 
holders of land, The petitioners are some 
such holders. Besides the said lands the 
petitioners do not possess any other 
lands, The petitioners do not have any 
other source of income besides the rent 
from the lands leased to the 3rd respon- 
dents, 


The Impugned Act came into force on 
Oct. 8, 1976, From the ‘tiller’s day’, i.e. 
April 20, 1976, the entire land belonging 
to the petitioners was divested from them 
and vested in the third respondents, The 
price of the land was neither paid nor 
even determined. Provisions are not 
made for payment of interest on the 
price due, until the price is received by 
the landlord. Immediately after the en~- 
forcement of the Impugned Act the pre- 
sent Chief Minister made a statement 
to the press that the agricultural tenants 
need not pay the rent to the “Bhatkars” 
from April 20, 1976, In April 1977, the 
Minister of Agriculture, while replying 
to a question in the Assembly also 
stated that the tenants need not pay 
rent to the landholders from the 'tiller’s 
day’. The third respondents stopped pay- 
ing rent and the petitioners are thus 
totally deprived of any income and are 
reduced to penury, 


3. Mr. Nariman, learned counsel for 
the petitioners, argues that the Impugn~ 
ed Act does not contain a scheme for 
Agrarian Reforms, The landlords in Goa 
who are generally small owners of land, 
have been divested of their land with- 
out any reservation. No ceiling area was 
fixed, On the other hand, land was allow- 
ed to be concentrated in the hands of 
tenants to any extent, in total disregard 
to the plight of the small landlords who 
are not in a better position than that of 
the tenant. The Impugned Act is a piece 
of colourable legislation enacted with 
the sole purpose of destroying a parti- 
cular class of persons belonging to 
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Society and apggrandising of another 
class. It fixes no ceiling for the holcing 
of land either by the tenant or by the 
landlord, The Impugned Act is the azti- 
thesis of Agrarian Reforms. In relavion 
to the Principal Act which the Impugn- 
ed Act seeks to amend, the Impugned 
Act gives a retrograde step inasmuck as 
it repeals Chap, III of the Principal Act 
whereby provisions are made for the 
resumption of land by the landlord for 
personal cultivation in disregard to the 
recommendation of the Planning Cem- 
mission. To lend colour to the Impugned 
Act, a recital is made in its Staterrent 
of Objects and Reasons that the ‘Bill’ 1s 
based on similar legislation which is in 
force in Maharashtra, In actual fact, the 
Impugned Act has left out all the pravi- 
Sions of the Maharashtra Act which are 
beneficial to landlords. The concepts of 
“economic holding” and “fragmentation” 
were overlooked. The sole object of the 
Act, as is evident from the Statements of 
Objects and . Reasons, is “to confer 
ownership rights on the cultivating 
tenants” thereby creating a new class of 
landlords. Land not purchased by 
tenants is distributed to persons totally 
unconnected with agriculture. Land 
taken away from landlords and not pur- 
chased by tenants is vested in cercain 
cases in the Government without any 
obligation to assign it for purposes con- 
nected with agriculture and giving Cov- 
ernment liberty to appropriate it for any 
use, The Impugned Act does not bro- 
vide for an equitable distribution waich 
will subserve the common good. Nei-her 
does it prevent the accumulation of lends 
in the hands of some to common detri- 
ment, It discriminates between landlord 
(former owner) and tenant (new owner). 
It provides for a compensation that is 
not real and genuine, but illusory. 


4, Mr. Nariman concludes that the 
Impugned Act does not effect any Azra- 
rian Reform so as to bring it under the 
protective umbrella of Art. 31A, and 
that it infringes the provisions of Arts. 14 
and 19 (1) (£) of the Constitution.. 

5. The Ist and 3rd respondents have 
not filed their affidavit in reply, except 
in W. P. No. 103/78 by respondent No. 3. 
The 8rd respondent in all the petitions, 
who are the tenants of the lands in 
question have not controverted the 
material facts alleged by the petitioners, 


6. Shortly stated, the case of the 2nd 
respondent is as under: 


It is not admitted that the petitioners 
are small land owners or that they kave 


Se 


petitioner are 


‘tiller, the owner 
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no other income besides the income 
from the lands in question or that land- 
lords in Goa are generally small holders 
of land. The Impugned Act does not 
create any unreasonable discrimination 
between the landlord and the tenant. 
Provisions have been made for payment 
of reasonable compensation and will be 
implemented shortly. It is not admitted 
that the third respondents have stopped 
paying rent to the petitioners, 

7. The arguments advanced by the 
generally refuted by the 
2nd respondent, These: respondents con- 
tend zm 


The impugned Act ïs aimed at creat- 
ing a class of peasant proprietors 
making the actual. cultivator the owner 
of the land. The fixation of the ceiling 
is not essential and does not render the 
impugned Act bad in law. In any event 
provisions for fixing a ceiling on the hold- 
ing of land are on the anvil and will be 
enacted in the near future, The Impugn- 
ed Act does not discriminate between 
the tenant and the landlord, The divest- 
ing of ownership of Iand from the land- 
Jord and the vesting it on the tenant is 
not arbitrary. The landlord who culti- 


` yates personally has not been. deprived 


of his rights but only those landlords 
who have been cultivating through 


tenants have been deprived of their land — 


by the Impugned Act. It was not neces- 
sary to provide for resumption of the 
land by the landlord. The Principal Act 
as amended by the Impugned Act is 
similar to the Maharashtra Act inasmuch 
as it makes provision for making the 
of the land tilled by 
him, The Impugned Act is a piece of 
legislation providing for land to the 
filler, It constitutes'an Agrarian Reform 
in its essence since it abolishes inter- 
mediaries between the State and the 


cultivator and is immune from attack ~ 


under Articles 14 and 19 of the Consti- 
tution. 


. 8. From the facts of their cases as 
stated above and the contentions raised 
by the parties, two issues arise for my 
determination, . Whether the Impugned 
Act is an Agrarian Reform protected 
against the infringement of fundamental 
tights, by Art. 31A of the Constitution 
and in case it is not whether the Impugn- 
ed Act is violative of Art. 14 or Arti- 
cle 19 (H (f) of the Constitution and 
does not impose reasonable restrictions 
on the right to acquire, hold and dispose 
of property in the interest of general 
public, - 


respondents, 


A.L R. 


9. On facts my findings are that the 
petitioners are small land holders, They 
have averred that the land held by them 
and described by them in the petition is 
the only land which they possess, Their 
holdings range between 2725 sq. m. and 
13.325 sq, m, Their averments in this re- 
gard have not been specifically contro- 
verted by the 2nd respondent, The other 
particularly the 3rd res- 
pondents in all the petitions, who are 
cultivating the lands belonging to the 
petitioners, have not at all filed. their 
affidavits in reply, except in W. P. 
No, 103/78 by respondent No. 3. The 
petitioners have supported fheir aver- 
ments by documents including certified © 
copies of the relevant entries in the 
Record of Rights, 


The fact that landlords in`Goa are 
small holders of land has also to be ac- 
cepted. Transcripts of newspapers pro- 
duced by the petitioners to prove the 
statements alleged to have been made by 
the late Chief Minister to the effect that 
there were very few big landlords in 
Goa, are not relevant. It is argued by 
Mr. Zaiwalla, learned counsel for the 
petitioners that though Government had 
with them all the relevant land records, 
Government had not specifically con- 
troverted the statement of the peti- 
tioners that landlords in Goa are gene- 
rally small land holders, There is some 


‘weight in this contention particularly in 


view of the admission of Mr. Dias, 
learned Government Advocate that the 


question in the present case is not the 
abolition of Zamindaris and is not cover- 
ed by Art. 31A (2) (a) @. 


In support of their contention that 
landlords in Goa are small holders of 
land, the petitioners also rely on the 
Report of the Land Reforms Commis- 
sion under the Chairmanship of Shri 
A. L. Dias, LC.S., appointed by Govern- 
ment Noiification No. 2 dated the 28th 
Feb. 1963 published in the Official Gazette 
of the 4th March 1963. The relevant 
paragraphs of the report are 9 at p, 48, 
para 16 at p. 18 and para 19 (7) at p. 21, 
They read as under:— . | 


9. The only question which remains 


‘to be considered in this context relates 


to the owner’s right to resume land for 
personal cultivation, On this issue the 
Planning Commission has observed that 
the resumption of land for personal 
cultivation should be permitted parti- 
cularly in the case of small owners whose 
economic circumstances are not so dif- 
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ferent from those of tenants that tenancy 
legislation should operate to their 
advantage. This observation has special 
significance in the case of the agrarian 
structure of Goa where we have a negi- 
gible number of large land owners and 
a large number of small owners whcse 
only or main source of livelihood is their 
income from land. We realise that allow- 
ing the owners to resume lands may i1- 
volve the ejection of tenants but the 
various State Governments which have 
legislated for the recognition of the 
right of resumption doubtless did so w-th 
a full consciousness of the implication 
of this measure. We feel that in the pecu- 
liar conditions in Goa this right should 
not be denied provided adequate saie- 


» 
-I 


guards are adopted against the abuse of ` 


this concession. As the majority of. hod- 
ings in Goa are small and with a view 
to minimise the scope for any large sczle 
ejectment of tenants, the maximum ar2a 
prescribed for resumption by the lard- 
lord need not be of the same extent as 
is permissible in some of the other Staves 
like Maharashtra, 


16. There is no adequate data re- 
garding the size of holdings. We heve 
been able to glean some information re- 
garding three talukas and this can be re- 
garded as fairly illustrative regarding 
the situation obtaining in the entire ter- 
ritory (vide tables 4, 5, 6 and 7), It will 
be seen from these tables that the size 
-of the majority of holdings vary t=- 
tween 1 to 2 hectares, In the coas-al 
tract large size holdings are miairly 
owned by Comunidades but. the unit of 
cultivation is on an average less thin 
0.5 hectares. Private lands are much 
fragmented........ TEEPEE - 


19. (7) There is much fragmentation of 
land and the unit of cultivation on 
an average in the paddy land is .aboat 
0.5 hectares, 


To my mind the report of the CommsB- 
sion who worked for months on the pro- 
blem of Land and Agrarian Reforms in 
Goa throws considerable light on tke 
conditions prevailing in this territory and 
the real problems arising in the system 
of land tenure, I am aware that it is not 
for a Court of law to go into these pre- 
blems, but this Court has to ascertan 
whether in the circumstances of the caze 
the scheme of the Impugned Act consti- 
tutes an Agrarian Reform, The cond- 
tion of qa small land owner is not much 
better than that of an agriculturist arg 
4in this context the absence of the fixs- 
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tion of a ceiling area and the repeal of 
the provisions of the Principal Act pro- 
viding for resumption of land, assume 
special importance. The Land Reforms 
Commission has found’ out that the unit 
of cultivation in this Territory is, on an 
average, 0.5 hectares in the paddy land 
and that private lands are much frag- 
mented, In these conditions the fixing 
of an “economic holding” and the defin- 
ing of “fragment” as was done in the 
Maharashtra Act is also of relevance, 


On the question of the price of the 
land acquired by the tenants there can 
be no doubt that it was low. In the case 
of Selaulim Irrigation Project which was 
also an agricultural’ project, the price 
paid was almost double the price pay- 
able by the tenants in the present case. 
In addition to this, the value of trees is 
also paid in the case of Selaulim Pro- 
ject. In the Maharashtra Act provisions 
are made for payment of constructions 
and other such improvements made in 
the land, No such provision is made in 
the present case. The payment of price 
is deffered in the present case without 
any provision made for payment of inte- 
rest, 


10. Before I proceed to adjudicate 
upon the issues of law some general 
considerations are necessary regarding 
the concept of Agrarian Reform, 


11. Article 38 of the Constitution pro- 
vides that the State shall strive to pro- 
mote the welfare of the people by secur- 
ing and protecting a social order in 
which social and economic justice shall 
inform all the institutions of national 
life and Art. 39 lays down that the State 
shall, in particular, direct its policy to-. 
wards securing that the ownership and 
control of the material resources of the 
community are so distributed as best to 
subserve the common good and that the 
operation of the economic system does 
not result in the concentration of wealth 
and means of production to the common 
detriment, The bulk of material resour- 
ces in our country are unquestionably 
agricultural and Art. 38 and more parti- 
eularly Art. 39 aim at the distribution 
of these resources as best to subserve 
the common good and to prevent: the 
concentration of wealth to common 
detriment, Stress must be laid on ths 
word ‘common’ which undoubtedly means 
the community or a group of persons 
commonly associated in one way or the 
other with a particular means of produc- 
tion, It becomes necessary in view of 
Art, 39 (b) that the agricultural resour- 
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ces be distributed as best to subserve 
the common good. To give effect to the 


principles enshrined in Arts, 38 and 39, 


Art, 31A was introduced by the first 
amendment to the Constitution and laws 
containing Agrarian Reforms were im- 
munized against attacks on the ground cf 
violation of Arts, 14, 19 and 31. Wheat 
was aimed at is distribution of owner- 
ship and control of agricultural lands as 
to best subserve the common good and 
not merely the abolition of ownership 


and control by one group and the passing - 


of that ownership and control to another 
group. This object was sought to be 
achieved by fixing ceiling areas on lands 
which could be held by a person ani 
by prescribing an economic holding, 
Agrarian Reforms seek to equitably dis- 
tribute land between the landholders 
and the tenants. A balance was sought 
_ to be struck between these two. Redis- 
tribution of lands so that a few may nct 
‘monopolize the land is the _ cardinel 
principle on which an agrarian economy 
in an egalitarian society is based. 
Nayar, C, J. observed in ‘V, N. Nara 
yanan Nair v., State of Kerala’ (AIR 1971 
Ker 98) (FB) (at pp. 106, 107) :— 


“The expression ‘Agrarian Reform’ 
‘carries with it egalitarianism in rela- 
tion to the holding of land, or, to adopt 
the language of Art. 39 of the Consti- 
tution, an equitable distribution of whet 
is still in this country the most material 
resource, land, so as best to subserve the 
common good, thus securing to the 


measure possible adequate means of. 


livelihood for the citizens of the country. 
It is a directive principle of the Const:- 
tution and nothing more, that some deci- 
sions have in mind when they speak of 
the furtherance of the socialistic pattern 
of society as a vindicating factor. Of 
course, not every change is a reform, It 
must be a change for the better; some- 
thing calculated to effect an improve- 
ment and advance the common good. 
But, this is. largely a matter of policy 
within the province of the legislature 
and not of the Court unless, of courss, 
the change is’ something which no 
reasonable man would regard as a 
change for the better.” 


An Act which enables the State -to 
take away all the land held by the land- 
lord and vest it on the cultivator with- 
out providing that there should be no 
concentration of land in the hands of the 
cultivator is not only violative of Arts. 14 
and 19 but does not come under the 
protective canopy of Art, 31A, because 












something which no reasonable man 
would regard as a change for the better. 
Equitable distribution of land must be 
made subject to a limit and must be 
made not only amongst the tillers of the 
soil but also amongst the owners who 
may need it for personal cultivation. 
The owner who desires to cultivate his 
own land personally has to be placed in 
a common level with those who culti- 
vate the land personally. Such measure 
alone envisages the common good spo- 


ken of by Art, 39. I may mention here 
the words of Goswami, J. in ‘Kh. ee 
Ali v. State of J. & K? (AIR 1974 sc 
1522) (at p. 1526) :— | 


In the nature of things it is impera- 
tive that a ceiling area has to be fixed 
and those who have so far enjoyed land 
in large tracks, mostly without personal- 
ly cultivating the same are allowed to 
share with others who have no land of 


their own but are the genuine tillers of 
the land. Even so no one is allowed to 
own land more than the ceiling area. 
(emphasis supplied), 


The concept of sharing flows from the 
concept of distribution as best to sub- 
serve the common good and avoidance 
of concentration to common detriment. 
In ‘Saroj Kumari v. State of Haryana’ 
(AIR 1975 Punj & Har 353) the Punjab 
and Haryana High Court observed (at 
pages 358, 359) :— 


“Agrarian Reform does not mean that 


-a landowner should be deprived of his 


entire land and be not left with any 
part thereof, What it means is that only 
surplus area may be acquired from each 
landowner and distributed amonst the 
needy sections of the community, that 
is, landless persons, agricultural workers 
and ejected tenants etc. The surplus 
area can be said to be that area which 
is In excess of the needs of a landowner, 
the extent of which has to be determin- 
ed by the Legislature. If the entire land 
is taken away from a landowner, it will 
amount to making landowners landless 
and distribute their land amongst others 
which cannot be the object of any Agra- 
rian Reform or the policy of the State 
enshrined in cls, (b) and (c) of Art, 33° 
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of the Constitution. Some economically 
viable unit has to be left with every 
Jandowner particularly because the land- 
owners by and large, depend on agri- 
culture as their only means of liveli- 
hood.” 


The Agrarian Reform is directed against 
the inequalities of land ownership ead 
not against ownership of land simpliciler 
and it is therefore, that the notion of 
ceiling area becomes necessary for “he 
purpose of bringing about equitasle 
ownership. In this regard I would quote 
the words of Bhagwati, J. in ‘D. G. 
Mahajan v, State of Maharashtra’ (AIR 
1977 SC 915) (at p. 922):— 


“The imposition of ceiling on agricul- 
fural holdings was found necessary a: a 
part of the scheme of Agrarian Reform 
because it was calculated to remove wkn- 
due balance (imbalance) in society restvlt- 
ing from landless class on the one hend 
and concentration of land in the hards 
of a few on the other. The concept of 
socio-economic justice embodied in -he 
Constitution in fact rendered the impcsi~- 
tion of ceiling inevitable, as this sep 
was symbolic of new social ideas. The 
growth of monopolistic tendencies in 
land ownership had to be arrested, if -he 
optimum area was to be made available 
to the largest number of people, The 
Panel on Land Reform set up by “he 
Planning Commission in 1955, therefcre, 
unanimously accepted the principle that 
there should be an absolute limit to he 
amount of land which any individual 
might hold and observed that the policy 
of imposition of ceiling would be able to 
make contribution towards achieving the 
following objectives: (i) meeting the 
widespread desire to possess land; ii) 
reducing glaring inequalities in owner- 
ship and use of land; (iil) reducing n- 
equalities in agricultural income and (rv) 
parti the sphere of self-emnplcy- 
men 


1. If is in the light of these gene-al 
observations supported by judicial dicta 
that I have to examine whether the Irn- 
pugned Act is an Agrarian Reform prò- 
tected by the umbrella of Art, 314, The 
notion of ceiling area has now become 
an essential component of an Agrarian 
Reform, Judged in this light the Impuga- 


ed Act becomes vulnerable to attack of 


constitutionality under Arts, 14 and £9, 
as we shall presently see. 


' 18. I shall now ‘proceed to examine 
the relevant provisions of the Impugn=d 
Act and the Maharashtra Act, 
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14. It is stated in the Statements of 
Objects and Reasons of the Impugned 
Act that that Act seeks to confer owner- . 
ship rights on cultivating tenants. This 
is stated to be a major step towards land 
reforms. It is further stated in the 
and Reasons that 
the Bill is based on similar legislation 
which is in force in the State of Maha- 
rashtra, Finally it is said that by the 
TImpugned Act it is sought to “catch up 
with the rest of the country within 15 
years of liberation of this Territory.” 


By 5, 3 of the Impugned Act, Caap- 
ter ITA consisting of 12 Sections, namely, 
Ss. 18A to 18L are inserted into the 
Principal Act, by way of amendment. 
The Sections relevant for our purpose 
shall presently be considered. Sec, 18A 
provides that every tenant shall be deem- 
èd to have purchased from his land_ord, 
the land held by him as a tenant and . 
such land shall on the ‘tillers day”, vest 
in him free from all encumbrances sub- 
sisting on that day. Under S. 18J (2) the 
Mamlatdar is given power to resume 
and dispose of land not purchased by the 
tenant. Sec 18J (2) (i) provides that 
75% of such land shall be sold to the 
Scheduled Caste and Scheduled Tribes. 
The remaining 25% shall be sold in the 
following order of priority: (a) to the 
surviving members of the Defence Fecrces 
or Ex-servicemen or Freedom Fighters 
who agree to cultivate the land perscnal- 
ly; (b) to agricultural labourers; (c) to 
the landless persons and (d) to Co-orera- 
tive Farming Societies. Sub-sec. (4: of 
Section 18J provides that any lands of- 
fered for sale under sub-sec. (2) which 
have not been sold, shall vest in the Gov- 
ernment, . Section 4 of the impugned 
Act is very important: It repeals 
Chapter TII of. the principal Act and 
takes away from the Jandlord the right 
fo resume land for personal cultivetion 
which was safeguarded for him under 
that Chapter. 


15. The Maharashtra Act is the Act 
on which, according to the Statement 
of Objects and Reasons, the impugned Act 
is moulded. S. 2 (2D) defines "Ceiling 
area” in relation to land held by a per- 
son, whether there is an owner or a terant, 
or partly as owner and partly as tenant, as 
the area of land fixed as “ceiling area” 
under S. 5 or 7. S, 2 (6A) defines ‘2co- 
nomic holding” in relaton to land held 
by a person whether as owner or as 
tenant or partly as owner and partly as 
tenant, -as the area of the land fixec as 
economic holding under S, 6 or 7. S, 2 
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(6B) defines “fragment” as a fragment 


defined under sub-sec. (4) of S. 2 of tha 


Bombay Prevention of Fragmentation 
and Consolidation of Holdings Act, 1947, 
By S. 31 the landlord was given the right 
to terminate the tenancy of any land if 
he bona fide requires it for personally 
cultivating it or for non-agricultural pur- 
poses. S, 29 (2) provides for recovery of 
possession by the landlord. Under S, 32 
every tenant shall be deemed to have 


purchased from the landlord the land - 


held by him as a tenant, if the landlord 
has not given a notice of termination of 
his tenancy under S, 31, S. 32A lays 
down that a tenant shall be deemed to 
have purchased land under S. 32; (1) in 
ease of a tenant who does not hold anv 
land as owner but holds land as tenant, 
upto the ceiling area; (2) in case of a 
tenant who holds land as owner below 
. the ceiling area, such part of the land 
only as would raise his whole area to the 
extent of the ceiling area. S. 32B pro- 
vides that if a tenant holds land partly 
as owner and partly as tenant, but the 
area of land held as owner is equal to or 
exceeds the ceiling area, he shall not be 
-= deemed to have purchased the land held 
by him as tenant under S, 32. By S, 32E 
it is provided that the balance of any 
land after the purchase by the tenan? 
under S. 32 shall be disposed of in tha 
manner laid down in S. 15 as if it were 
land surrendered by the tenant, Provi- 
sions for disposal of land not purchased 
by the tenant are made in S, 32P, In 
such cases the land shall, subject to th 
provisions of S. 15, be surrendered to tha 
former landlord. In case the entire land 
or any portion thereof cannot be sur- 
rendered in accordance with the provi- 
sions of S, 15, the land shal] be disposed 
of by sale to any person in the followinzg 
order on priority:- (i) a Co-operative 
Farming Society, the members of which 
are agricultural labourers, landless per- 
sons or small holders or a combination cf 
such persons; (ii) agricultural labourers} 
(iii) landless persons; (iv) small holders; 
(v) a Co-operative Farming Society of 
Agriculturists (other than small holders), 
who hold land either as owner or tenant 
or partly as owner or partly as tenant, 
land less in area than an economic hold- 
ing and who are artisans; (vi) an agri- 
culturist (other than a small holder) who 
holds either as owner or tenant or partiy 
as owner and partly as tenant, Tand less 
în area than an economic holding and 
who is an artisan; (vil amy other Co« 
operative Farming Society; fviil) any 
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other agriculturist who holds either as 
owner or tenant or partly as owner and 
partly as tenant, land larger in area 
than an economie holding, but less in 
area than a ceiling area; (ix) any person 


not being an agriculturist who intends 


to take the profession of agriculture, 


16. The object of the Impuened Act 
is stated to be the conferral. er pena 
ship on cultivating tenants, This is, 
ostensibly, its limited purpose. As tight- 
ly pointed out by Sri Nariman the sole 
object of the Act is to create a new class 
of landlords and abolish the existing 
one. This object of conferring ownership 
on tenants is referred to in the State- 
ment of Objects and Reasons as a major 
step towards Land Reforms, The object 
of the Act is not stated to be the intro- 
duction of Land Reforms but the taking 
of.a major step towards Land Reforms. 


This assumes significance when we con- 
sider the statement of the 2nd respon- 
dent that the concept of ceiling area 
would be introduced shortly, It is note- 
worthy that the second respondents 


‘themselves felt the need of fixing a land 


ceiling, The taking of a step towards 
Land Reform is not Agrarian Reform and 
is not covered by Art. 31A, Reference 
is made in the Statement of Objects and 
Reasons, to Land Reforms and not to 
Agrarian Reforms, Land Reforms are 
not Agrarian Reforms and are not pro- 
tected by Art, 31A. What that Article 
protects are Agrarian Reforms, The use 
of the expression “Land Reforms” and 
not “Agrarian Reforms” in the State- 
ment of Objects and Reasons is signifi- 
cant and is perfectly understood. when 
we look at the entire scheme of the Act. 
The Act does not aim at equitable dis- 
tribution of the means of agricultural 
production amongst those who are con- 
nected with it. 


17. Tt is further stated in the Statement 
of Objects and Reasons that the Bill is 
based on similar legislation which is in 
force in the State of Maharashtra, As a 
matter of fact, however, this is not so, 
The Maharashtra Act is clearly an Agra- 
rian Reform as can be seen from the 


relevant provisions reproduced . by me 


above. The Impugned Act has left ouf 
most of those provisions of the Maha- 
rashtra Act which are essential for 
making an Act as Agrarian Reform. The 
Tandiod is allowed under the Impugned 
Act to be totally. deprived from his land 
‘even if he has no other land or no other 
income sufficient to maintain himself. 
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On the other hand the tenant is allow- 


ed. fo concentrate in his hand any 
amount of land, Whereas the Maha- 
rashtrg Act allows the landlord to re- 
sume Jand for personal cultivation or for 
using it for non-agricultural purposes, 
the Impugned Act . goes a step in the 
opposite direction and takes away tra 
right of resumption given to the land- 
lord by the Principal Act. The entire 
Chap, IJI of the Principal Act relatirg 
to the resumption of land was repealed 
by S. 4 of the Impugned Act. Wherezs 
the Maharashtra Act adopts the concept 
of “ceiling area” and defines it, the Im- 
pugned Act, far from following the 
Maharashtra Act in this regard, repea's 
the provisions of S, 20 (4B) of the 
Principal Act which embodies that cor- 
cept, 

18. I shall examine the remainirg 
provisions of the Maharashtra Act which 
were left out by the Impugned Act. 
Section 2 (2D) defines “Ceiling Area”, 
Section 2 (6A) defines “Economic Hol:3- 
ing.” Section 2 (6B) defines ‘fragment’. 
Secs, 31, 29 (2) and 32 give the landlo-d 
the right of retention or resumption 3f 
his land for personal cultivation, withm 
the ceiling area. Sections 32A and 32B 
apply the ceiling area, to the tenant 
also and does not allow the vesting of 
ownership rights in respect of any lazd 
held by him above the ceiling area, or 
divests him of any land held by him 
above the ceiling area, Section 32E pro- 
vides that the balance of land after pur- 
chase by the tenant under S. 32 shal] >e 
disposed of in the manner .laid down 
under 8. 15 as if it were land surrende-- 
ed by the tenant. Section 32P lays dovn 
that such land shall, subject to the pro- 
visions of S, 15, be surrendered to the 
former landlord, In case land cannot e 
surrendered in any way, it is provided 
that such land shall be disposed of `y 
sale to any persons in the order of prio- 
rity given therein. It will be noticed 
that the persons to whom land is to be 
sold include small owners of land, Noae 
of the aforesaid provisions of the Maka- 
rashtra Act are incorporated in the Im- 
pugned Act. The Statement in the 
Statement of Objects and Reasons that 
the Bill is based on similar legislation 
which is in force in the State of Maka- 
rashtra makes the Impugned Act a 
colourable piece of legislation, 


19. The fourth para of the Statement 
of Objects and Reasons reads :— 

“By this measure -we are trying to 
catch up with the rest of the country 
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within 15 years of liberation of this 
territory.” 
This statement also is aimed at colour- 
ing the Impugned Act as a measure of 
Agrarian Reform, It is not understood 
what is meant by “catch up with the 
rest of the country within 15 years of 
liberation of this territory.” It is well 
known that one of the important pre- 
paratory steps for Agrarian Reforms 1s 
the survey and settlement of land. The 
survey and settlement has not, however, 
been made up till now, 


20. It is urged before me by Mr, Dias 
that the Court cannot look into 
the Objects and Reasons of an Act for 
the purposes of interpreting any provi- 
sions of the Act. In the present case how- 
ever, the Statement of Objects and 
Reasons was examined for the purpose 
of finding out whether the scheme of 
the Impugned Act in its pith and sub= 
stance constitutes an Agrarian Reform 
and not merely a pretence of such re- 
form, For such purposes it is legitimate 
for the Court to go into its preamble, 


21. Under S5, 18-J, inserted into the 
Principal Act by the impugned Act, the 
Mamlatdar is given the power to dispose 
of land, not purchased by the tenant, 
and sell it to persons not connected . 
with agriculture. Section 18J provides 
that 75% of land shall be sold to per- 
sons belonging to Scheduled Castes and 
Scheduled Tribes. Giving of lands to 
Scheduled Castes and Harijans not eon- 
nected with agriculture is not a distr- bu- 
tion conducive to Agrarian Reform. The 
sale of land to Scheduled Castes and 
Harijans can be effected to those er- 
sons, under the Impugned Act, without 
their being. agriculturists and without 
even ascertaining whether they are wil- 
ling to cultivate the land, 


22. The remaining 25% is to be sold 
in the following order of priority :-—~ 

(a) A serving member of defence force 
or ex-serviceman or freedom fighter who 
agrees to cultivate the land personally. 


(b) Agricultura] Labourers, 

(c) Landless Persons. 

(da) A Co-operative Farming Society. 
Persons in category (a) which rank first 
are unconnected with agriculture. Under 
S. 32P of the Maharashtra Act which 
deals with this subject, members of the 
defence forces or ex-servicemen or =ree- 
dom fighters are not contemplated as 
of the unpurchased “and. 
The Impugned Act after divesting the 


land from the landlord, without any 
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limitation, makes no provision to give to 
him land which is not purchased by the 
tenant. S, 18J (4) provides that any land 
or portion thereof which is offered for 
Sale and is not purchased shall vést in 
the Government. No provision is made 
for disposal of this land for any agrict]- 
tural purpose, 


23. It is next contended by Mr. Dias 
that 5. 18J is an ancillary provision that 
could be severed from the rest of Chep. 
HA, and, if it is found that S. 18] is 
ultra vires the Constitution, that section 
alone should be struck down. It is said 
that the distribution of unsold land 
which vests in the Government can be 
provided for by rules to be made und2r 
the Act. In any event, Mr, Dias states, 
unsold and undistributed land is negli- 
gible and cannot substantially affect the 
vires of the Act. Mr, Nariman on the 
other hand argués that S, 18J is. inter- 
connected ‘with the rest of Chap, 2 and 
more particularly with S. 18A, S. 18A 
comes into the picture when the tenant 
wants to retain the land and 5. 18J when 
the tenant does not want to retain tbe 
land or the purchase becomes ineffez- 
tive, The scheme of S. 184 and S, 18 
is, therefore, inseparable. If S. 18J is 
held to be bad, S, 18A and other con- 
sequential provisions contained in Chap. 


TIA will also fall through and the en- 


tire scheme ceases to be an Agrarian Re- 
form. Now, the argument of Mr. Dies, 
that the amount of land which is unso_d 
and undistributed will be small, is irre- 
levant as long as we cannot say with 
certainty what will be the amount of 
land which will vest in the Governmert. 
There can be no doubt that the provi- 
sions of S, 18J (4) cannot form part of 
an Agrarian Reform since it vests lard 
in the Government without any obliga- 
tion to distribue it for agrarian purposes. 
There is nothing to enable us- to sey 
what will be the amount of land that wil 
vest in the Government under S. 187 (4), 
The argument of Mr. Dias that provi- 
sions can be made by the Rules for dis- 
posal of the land covered by S, 18) (4), 
is of no avail because Rules have not 
been made for that purpose. In ary 
event, in view of the general observe~ 
tions already made by me, regarding the 
concept of Agrarian Reforms and tke 
provisions of Chap. ITA, the question of 
the severability of S. 18J is not crucial, 


24, Chap. III of the Principal Act 
made provisions to enable the landlord 
to resume the land for personal cultiva- 
tion. The entire Chap. III was repealed 
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by S. 4 of the Impugned Act. It is 
argued by Mr, Patkar on behalf of the . 
rd respondent in W. P. No. 103/78 that 
some of the landlords availed of the op- 
portunity given by Chap. HJ of the Prin- 
cipal Act to resume the land and did in 
fact apply for and resume land for agri- 
Dias, however, 
admits that the provisions of Chapt, IT 
of the Principal Act had been repealed 
before it had come into force. Mr. Dias 
is’ right. The necessary Notifications 
under Chap, III have not been published 
by Government and no landlord could 
avail of the provisions of the Chapter 
and resume the land for personal culti- 
vation, 


25. The right of resumption of land 
by the landlord for personal cultivation 
can be equated to the right of the cul- 
tivator who owns the land which he cul- 
tivates. The lot of the small landlord is 
not better than that of a tenant, The 
taking away of the right of the landlord 
to resume land for personal cultivation, 
which was given to him by the Principal 
Act, has to be considered in the light of 
the absence of any provisions in the Im- 
pugned Act fixing a ceiling within which 
the title in respect of the land did nof 
pass to the tenant, Under the Maharash~ 
tra Act and all other similar enactments 
bringing about Agrarian Reforms of this 
type the landlord is entitled to retain for 
personal cultivation the ownership of 
land within the ceiling area prescribed, 
It is stated by Mr. Dias that there is no 
right of resumption in the States of U, P., 
Delhi and West Bengal but Mr. Dias 
has not stated that any of these States 
have adopted Agrarian Reforms and en- 
acted legislation for that purpose, nor 
has he shown to me any Act passed by 
the Legislature of those States wherein 
the right of resumption of land was. not 
given. l 

26. Mr. Dias further argues that in 
the present case there is no distribution 
of land by the State but merely the tak- 
ing of land from the landlord and the 
giving it to the cultivator and that, there« 
fore, the question of equitable distribu~ 
tion does not arise. The argument is 
misconceived. Though apparently under 
the provisions of Section 18A the land is 
deemed to have been purchased by the 
tenant from his landlord, the ‘whola 
transaction juridically involves the abo- 
lition of the title of the landlord in fav- 
our of the -State who is the paramount 
holder of all the land and the subsequent 
investing of its titles on the cultivator, 
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could be ordained by the State and. br. 


the State alone, as the sovereign entity 
on whom all the land vests and unde= 
whom all the intermediaries hold th» 
land. If any authority is necessary i. 
support of this proposition it is šup- 
plied by Laxminarayan Dipchand Mahe: 
shwari v. Maharashtra Revenue Tribuna.. 
(AIR 1975 SC 1036). 


27. Mr. Dias then argues that wha- 
is equitable distribution is a matter o: 
policy which falls entirely within the 
sphere of legislative activity, Į agree tha: 
the system under which the distributior. 
has to be made has to be evolved by the 
legislature, but whatever be the system 
equitable distribution must be safeguard 
ed. It would be absurd to say that ir 
discharge of their function to determine 
whether an Act contains an Agrarian Re- 
form which brings it within the purviev 
of Article 31A the Court cannot examine 
whether the scheme of distribution of 
land undertaken by the Government wa 
done in a manner which a man of ordi- 
nary understanding would EORR 
equitable, 


28. It is next urged by Mr. Dias tha 


there is no law or ruling requiring tha: 


an enactment falling within the protec- 
tive field of Art. 31A should make pro~ 
visions for a ceiling area. That Articla 
itself read with Arts, 38 and 39 of the 
Constitution lays down the law on thw 
subject. I must admit that this is a case 
sui generis. However, the  authoritie-: 
already quoted by me above and th= 
whole gamut of decisions through whicl 
Mr. Zaiwalla has taken me and which 
I shall presently consider, leaves no scope 
for the argument of Mr. Dias, Fron 
them it is clearly deducible that ther 
can be no Agrarian Reform without ar 
equitable distribution of land and the 
landlord being given, in suitable cases 
an opportunity to cultivate, within thi 
ceiling limits the land he owns, A ceil- 
ing area is a necessary corollary of equit: 
able distribution. It will be notice. 
from these rulings that the Legislatures 
in numerous States who undertook Agra+ 
rian Reforms proceeded to do so by dis- 
tributing the land divested from th 
landlord not only by the actual tiller bus 
also by the owner in case he desired te 
cultivate it personally. This was don» 
either by retaining in the hands of tb» 
landlord land below the ceiling area and” 
or by allowing him to resume land foz 
personal cultivation within that ceiliig 
Mr, Dias could not point out to me: 
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- single piece of legislation from where. it 


could be said that the landlord was not 
allowed to share with the cultivator the 
land involved in the scheme as a whcle, 
It is also evident from the numercus 


“eases considered by me in this Judgment 


that the Courts have considered the fx- 
ing of a ceiling essential for securing an 
equitable distribution in schemes resem- 
bling the scheme subjudice before ma. 


I shall now examine the other rulings 
relied upon by the parties: 


29. ‘Shri Ram Ram Narain Medhi v, 
State of Bombay’, AIR 1959 SC 459 is 
the first of such cases. The Bombay 
Tenancy And Agricultural Lands (Amerd- 
ment) Act, 1956, was impugned on the 
ground that it infringes fundamencal 
rights under Arts. 14, 19 and 31 and was 
not protected by Art. 314 of the Cœ- 
stitution. It is observed by their Lord- 
ships of the Supreme Court that the Act 
was enacted as a further measure of 
Agrarian Reform with a view to achieve 
the objective of establishing a socialistic 
pattern of Society in the State within 
the meaning of Arts, 38 and 39 of the 
Constitution, Its object was to bring 
about such distribution of ownership and 
control of agricultural land as best to 
subserve the common good, thus elimi- 
nating concentration of wealth and means 
of production to the common. detriment. 
This, object was sought to be achieved 
by fixing ceiling areas of land which 
could be held by a person and by pre- 
scribing what was an economic holding. 
It sought to equitably distribute the 
lands between the land-holders and the 
tenants and except in those cases where 
the land-holder wanted land for culti- 
vating the same personally for which 
due provision was made in the Act, 
transferred by way of compulsory pur- 
chase all the other land to tenarts, 
Provision was also made for disposal of 
balance of land after purchase by tenarts. 
S. 31 of the Act empowered the landlcrd 
to terminate the tenancy for personal 
cultivation and non-agricultural purposes. 
Fifty Acres of land were prescribed as 
the limit of the holding either by the 
landlord or by the protected tenant, 
which provision was analogous to the 
one regarding ceiling area and economic 
holdings. Under the Act the tenant also 
is not entitled to hold land beyond the 
ceiling area, There is a balance sought 
to be struck between the interests of. the 
landlord’and those of the tenants so that 
the means of production was not concen- 
trated, The landlord was entitled to the 
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rents of the land as if there had been 
no purchase of the land by the tenant 
and the payment of such rents is made 
the first charge on the land. There was 
ee no scope for the argument tkat 
the 


able legislation. It was held that the Act 
was covered by Art.-31A of the Consis 
tution, pS 


30. Atma Ram v, State of Punjeb, 
AIR 1959 SC 519. There the impugn2d 
Act was the Punjab Security of Land 
Tenure Act. The Act prescribes the 
limit of 100 standard acres of land (equi- 
valent to 200 ordinary acres) which covld 
be held by a land owner for his sef- 
cultivation; and it was termed “permissi- 
ble limit’, . The excess was released for 
re-settlement of tenants ejected or to be 
ejected under the provisions of the Act, 
So to say, it creates a pool of surplus 
area meaning thereby the area otker 
than the reserved area in excess of the 
permissible area.. If was held that the 
Act was covered by Art. 31A of the Con- 
stitution. 


31, ‘Kavalappara Kottarathil Kochuni v, 
States of Madras & Kerala’, AIR 1960 SC 


<- 11080, is a case strongly relied upon 3y 


‘Mr. Dias, However, that case deals oriy. 
with the question as to, “What is an 
estate?”, Such a question does not arise 
in the case before me. In that case tne 
Madras Marumakkathayam (Removal of 
Doubts) Act, 1955 was challenged, There 
the question was whether the petitioners 
sthanam is an “estate” within the mea. 
ing of Art, 31 of the Constitution. It was 
held that the object of the Fourth Amend- 
ment of the Constitution was to bring 
about a change in agricultural econonry, 
but not to recognize or confer any tifle 
in the whole or part of an estate on 
junior members of their family. Tne 
Act was held to be a law regulating, i1- 
ter se, the rights of a proprietor in an 
estate and the junior members of tis 
family and is therefore not covered by 
Art. 31A as it does not modify any. of 
the rights appertaining to “janman righi”, 
it does not purport to modify or extin- 
- guish any right in an estate. The avow- 
ed object.of it is only to declare that 
particular sthanmas to be Merumakka- 
thayam tarwads and the property per- 
taining to such sthanamas as the pro- 
perty of the said tarwads and their 
property to have always been tarwad 
property, The result is that the scle 


title of the sthanee is not recognized and 
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compensation was illusory or that - 
the Impugned Act was aq piece of colour-- 


settlement for 


A.L R. 


‘the members of the tarwad are given 
> rights therein. The Act does not effec- 
tuate any Agrarian Reform and regulate 


the rights inter se between landlords and 


_ tenants. The finding was that the Act 


was nof covered by Art, 31A and this 
finding is contrary to the one sought to 
be obtained by Mr, Dias in the present 


- Case, 


32. ‘“Sonapur Tea Co, Ltd, v. Deputy 
Commr,,’ AIR 1962 SC 137, is the next 
case that I will consider. The Assam 
Fixation of Ceiling on Land Holdings 
Act was held to fall within the protec- 
tion of Art. 31A, It was observed by 
their Lordships of the Supreme Court 
that the Act conforms to the pattern 
usually followed by the several States 
in the Country for giving effect to the 
Agrarian Reforms. The Act was passed 
because the Legislature deemed it neces- 
sary to make provisions for the im- 
position of limits on the amount of land 
that may be held by person in order to 
bring about an equitable distribution of 
land. That being the object of the Act, 
the principal provision imposes a ceiling 
on existing holding, by S, 4. Their Lord- 
ships emphasized that S, 4 was the key 
Section of the Act and prescribed a ceil- 
ing on existing holding, The limit pre~ 
scribed was 150 bighas in aggregate, The 
excess land was transferred to the State. 
Interim payment of compensation was 
allowed to be made, The area of land 
settled on the tenant together with any 
other land: held by him or any member 
of his family either as tenant or as 
owner, could not exceed the aggregate 


limit fixed. It was provided for the tak- 


ing over of the excess land under an= - 
nual lease. Mr. Dias draws my atten- 
tion to the passage of the judgment 
wherein it is stated that the object of 
Agrarian Reforms generally is to abolish 
the intermediaries between the. State and- 
the cultivators and to help the actual 
cultivator by giving him the status of 
direct relationship between himself and 
the State. This passage cannot be in- 
terpreted out of context. There can be 
no dispute that if there is mere divest- 
ing of the land from the landlord and 
vesting of it in the State without its ræ- © 
agricultural purposes, 
there is no land reform. In the case be- 
fore me, the State did vest the land in 
the cultivator, However, in the process 
of divesting it from the landlord and 
vesting it on the tenant, the principle of 

equitable distribution was lost sight of, 


` 
` 
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33. ‘Ranjit Singh v. State of Punzab’, . 


AIR 1965 SC 632 is a case where the ast 
Punjab Holdings (Consolidation and Pre- 
vention of Fragmentation) Act, 194€ as 
amended by Act 27 of 1960 was hele. te 


be a piece of Agrarian Reform, withir the. 
meaning of Art. 31-A, The scheme of the . 


Act was a larger Agrarian Reform then 1t 


was ordinarily carried out in the varoùs 


States. There, land was assigned to 
various . panchayats for the use of the 
general community, or for hospi-als, 
schools, manure pits, tanning grounds, 
and soon, enuring for the benefit of raral 
population. We, in the instant case, are 
not concerned with such larger refo ‘ms. 

34. P. Vajravelu Mudaliar v. Sp. Dy. 
Collector AIR 1965 SC 1017 is also not 
a case of great help, to us. There, the 
Land Acquisition (Madras Amendn=nt) 
Act, 1961, was held to be outside the 
ambit of Art. 31A, because land was ac- 
quired for public purposes, to wit, for 
the development of the area as the 
“neighbourhood” in the Madras cite in 
accordance with the Land Acquisaion 
and Development Scheme of the Gov~ 
ernment. The acquisition for housing 
under the Act is for slum clearance and 
for relieving congestion of housing ac- 
commodation. The contention that such 
acquisition would be in connection with 
Agrarian Reform in enlarged sense was 
rejected, Their Lordship held that -hey 
could not hold that such a slum clear -nre 
relates to an Agrarian Reform in its 
limited or wider sense, 


35. V. N. Narayanan Nair v. Stat- of 
Kerala (AIR 1971 Ker 98) (FB) (suora) 
has already been considered by me in 
one of its aspects, Mr, Dias invites my 
aitention to paras 16, 18, 19, 22, 23, 34 35, 
41 and 98. Paras 16. 18 and 19 are not 
relevant for our purpose. From para: 
graph 22 it is seen that their Lordsiips 
of the Kerala High Court held that the 
Act as a whole is a measure of Agracian 
Reform because it confers fixity of terure 
and fair rent on cultivating tenants and 
abolishes intermediaries like landlords 
and distributes land in excess of the « eil- 
ing to the landless. It will be seen -hat 
by the Act in Narayanan Nair’s ase 
also, only that land which.was in excess 
of the ceiling area was distributed. It 
did not totally deprive the landlord fom 
it as is done in the cases before me. 
Paras 23, 34, 35 and 98 are not relevant. 
In paragraph 41 their Lordships have ob- 
served that the implementation. of the 
slogan “Land for the tiller’, has alvays 
been regarded as a measure of Agrarian 
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Reform, The rest of the paragraph deals 
with the compensation payable and their. 
Lordships gave a finding that the com- 
in that. case was more than 
of landlordism 
and creation of a class of peasant pro- 
prietors making the cultivator the owner 
of the land is an Agrarian Reform, but 
there can be no dispute, as can be seen 
from the various rulings considerel by 
me in this Judgment, that equitable dis~ 
tribution has to preside over such boli- 
tion and creation, 


36. Balmadies Plantations v, Staze of 
Tamil Nadu (AIR 1972 SC 2240) involves 
the question of validity of the Guda- 
lur Janmam Estates (Abolition and Con- 
version into Ryotwari) Act, 1969. As it 
can be seen from the title of the Act 
itself, the abject of the Act was the aboli- 
tion of a Janmam Estate and the conver- 
sion of the Estate into Ryotwari, The 
petitioners main argument was that ori- 
ginally the Janmis of the estates were 
absolute proprietors of the land and did. 
not pay lard revenue but there was later 
on gradually an erosion and the Jarmam 
Estates: became a Ryotwari Estate after 
the resettlement in 1926. As suck the 
petitioners submitted, the Act. did not . 
apply to lends in dispute, This coaten- 
tion was rejected by the Supreme (Court 
in that case and it was held that the 
petitioners continued to the janmis and, 
therefore, they were entitled to the 
absolute proprietorship of land without 
paying even the land revenue, It is this 
type of estate which that Act 
sought to abolish. Section 2 (7) of the 
Act defines “Janmi” as a person entitled 
to an absolute proprietorship of the 
land. By S. 3 (b) every Janmam Estate 
including ail communal lands and pcram~. 
bokes, waste lands, pasture lands, forests, 
mines and minerals, querries, rivers and 
streams, tanks and irrigation works, ishe- 
ries and ferries situated within the 
boundaries thereof stand transferred to 
the Government and vest in them frée 
of all encumbrances, By cl. (e) of 5, 3 
the janmi and any other person whose © 
rights stand transferred under cl. (9) or 
cease and determined under cl. (c), is en- 
titled only to such rights and privileges 
as are recognised or conferred’ on him . 
by or under the Act. By cl, (f) of S. 3 
the relationship of janmi and tenanf was 
as between them, extinguished, This 
was the scheme of that Act and it is seen 
from it that it was a scheme for aboli- 
tion of a Janmam Estate. within the 
meaning of Art, 31A (2) (a) (i) The 


~ 


¢ 


34 Goa [Prs. 36-37] Lakshimibai v. Union of India (Menezes J: C.) ` 


scheme of Agrarian Reform. in Balma- 
dies was not similar to the one in the 
case before me, Apart from the fact that 
in the case before me the petitioners are 
small landlords, it is clearly admitted by 
` Mr, Dias that the scheme in the Impugn- 
ed Act is not for the abolition of an 
estate within the meaning of Art. 31A, 
sub-Art, (2), cl. (a), sub-cl, (i). In this 
connection it is pertinent to consider 
the Statement of the Objets and Reasons 
preceding the 4th Amendment to the 
Constitution, It reads as under :— 


“Tt will be recalled that the Zamin- 
dari abolition laws which came first in 
our programme of social welfare legis- 
lation were attacked by the interests 
affected mainly with reference to Arti- 
cles 14, 19 and 31, and that in order to 
put an end to the dilatory and wasteful 
litigation and place these laws above 
challenge in the Courts, Arts. 31A and 
31B and the 9th Schedule were enacted 
by the Constitution (lst Amendment) 
Act, Subsequent judicial decisions inter- 
preting Arts. 14, 19 and 31 have raised 
serious difficulties in the way of tne 
Union and the States putting through 
other and equally important social wel- 
fare legislation on the desired lines, e.g. 
-the following: 


(i) While the abolition of zamin- 
daries and the numerous intermediaries 
between the State and the tiller of 
the soil has been achieved for the most 
part, our next objectives in land reform 
are the fixing of limits to the extent of 
agricultural land that may be owned or 
occupied by any person, the disposal of 
any land held in excess of the prescrib- 
ed maximum and the further modifica- 
tion of the rights of land owners and 
tenants in agricultural holdings, 

+ * * 


It is accordingly proposed in cl. (3) of 

the Bill to extend the scope of Art. 31A 
so as to cover these categories of essen- 
tial welfare legislation.” 
The object of the Fourth Amendment 
relevant to the present enquiry was only 
to enable the State to implement 
its next objective in the Land Reform, 
namely, the fixing of limits to the extent 
'.of agriculural land that may be owned 
or occupied by any person the disposal 
of any land held in excess of the pre- 
scribed maximum and the further modi- 
_ fication of the rights of land owners and 
tenants in agricultural holdings, It is 
therefore, that in the scheme before 
me, the fixation of ceiling is indispens- 
able, 
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37, Kannan Devan Hills (Resumpticn 
of Lands) Act, 1971 was challenged as 
being unconstitutional -in The Kannan 
Devan Hills Produce Co; Ltd, v, State 
of Kerala (AIR 1972 SC 2301). Lands 
comprising the entire revenue village 
of Kannan Hills had been given on lease 
to one John Daniel Munro, It is stated 
in the fifth recital of the preamble of 
that Act that large extents of agricul- 
tural land in that village had not been 
converted into plantations or utilised for 
purposes of plantation and such lands are 
not required for purposes of the existing 
plantations. In the sixth recital it is 
stated that the Govt. consider that 
such agricultural lands should be resum- 
ed for the distribution thereof for culti- 
vation and purposes . ancillary thereto. 
Accordingly the lands were resumed by 
Government under S., 3 (1) of that Act, 
Under sub-s, (3) of S. 3 nothing contained 
in sub-s. (1) shall apply in respect of so 
much extent of land held by a lessee 
under his personal cultivation as is with- 
in the ceiling limit. Sec. 4 provides for 
restoration of possession of land in cases 
where the person in possession of a plan- 
tation considers that any lands, the 
possession of which has vested in Gov-= 


ernment under sub-s. (1) of S. 3 

“(a) is necessary for any purpose an= 
cillary to the cultivation of plantation 
crops in such plantation or for the pre- 
paration of the ‘same for the market; or 


(b) being agricultural land interspers- 
ed within the boundaries of the area 
cultivated with plantation crops is neces- 
sary for the protection and efficient 
management of such cultivation; or 


(c) is necessary for the preservation of 
an existing plantation, he may, within 
60 days from the date of publication of 
this Act in the Gazette, apply to 
the Land Board for the restoration of 
possession of such land.” 

After reserving such extent of land the 
possession of which has vested in the 
Government, Government was to assign 
the remaining land to agriculturists and 
so on. These were the broad outlines of 
the scheme of that Act. The scheme was 
totally different from the one in the 
Impugned Act, There, land which was- 
not converted into plantation, which 
conversion appears to be the purpose for 
which land was leased and which was 


. not required for the purpose of the 


existing plantation, was resumed by the 
Government, Even then the holder was 
given the right of restoration of posses~ 
sion of that land that was necessary for 
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purposes ‘ancillary to cultivation or of 
land interspersed or of land necessary 
for preservation -of the existing phn- 
tation, The idea of ceiling was also incor- 
porated in the Act. 


38. In State of Kerala v. Gwa ior 


Rayon Silk Mfg. (Wvg.) Co, Ld. (IR 
1973 SC 2734) the State acquired certain 
private Forest land without the neces- 
sity to pay compensation. After making 
certain reservations the land was assisn- 
ed to agricultural labourers and “he 
poorer classes desiring bona fide to trike 
agriculture as their means of livelihood. 
The contention was that forest land in 
the State of Kerala cannot generally be 
regarded as agricultural land and can- 
not, therefore, be the subject of an Aga- 
rian Reform and also that the Agraran 
Reform envisaged by the Act impugned 
in that case is not real or genuine ut 
illusory, The first of these two ponts 
does not concern us as the land in -he 
case before me is admittedly agricultu-al., 
Regarding the second point we find that 
the scheme of Agrarian Reform in 
Gwalior Rayon’s case was totally differ- 
ent from the one in our case, There, 
forest land was acquired, trees were 
felled and forest land was changed into 
agricultural land. Besides, the report of 
the judgment of the Supreme Court in 
that case speaks of certain reservations 
made by Government before assignment 
of land to agriculturists and so on. If is 
not stated by Mr. Dias that in Gwa3or 
Rayon’s case, land was not reserved for 
the owner within ceiling limits. The 
Kerala Private Forests (Vesting end 
Assignment) Act, 1971 which was chal- 
lenged in that case is not before me, 


39. Kh. Fida Ali v. State of J.& ZX. 
(AIR 1974 SC 1522) (supra) has been 
quoted by me while making gene-al 
considerations about the concept of Ag-a- 
rian Reforms. Goswami, J., refets to per- 
sonal cultivation of the land as -he 
golden web throughout the warp ed 
woof of the Jammu and Kashmir Ag-a- 
rian Reforms Act. It is pointed out by 
his Lordship that the tillers were aso 
subjected to the ceiling provisions so 
that a granary of land is created ‘or 
equitable distribution which should be 
subject to a limit i.e, the ceiling area 


40. Acharya Maharajshri Narencra 
Prasadji Anandprasadji Maharaj v. State 
of Gujarat (AIR 1974 SC 2098) on whch 
Mr. Dias relied deals with the Guja-at 
Devasthan Inams Abolition Act, 1969, As 
a consequence of that Act the petitione’s 
rights in respect of 79 bighas of inam 
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lands were extinguished, As the tite of 
the Act indicates the Agrarian Reform 
was for the purpose of abolitior. of 
inams within the meaning of sub-cl, (i) 
of cl. (a) of sub-art, (2) of Art. 314A. I 
would like to emphasize that Mr. Dias 
specifically admitted, for reasons tha are 
obvious, that the impugned Act does not 
contain a scheme for an abolition of jagir 
inam or muafi or any janmam right, The 
land held by the owners in the case be- 
fore me is for the purpose of agriculture 
and falls squarely under sub-cl. (iii) of 
Art. 31A (2) (a) and not under sub-cl, {i)} - 
of Art. 31A (2) (a), 


41, In Godavari Sugar Mills Lte. v. 
S. B, Kamble (AIR 1975 SC 1193) the 
constitutional validity of Maharashtra 
Agricultural Lands (Ceiling on Hold:ngs) 


Act, 1961 was examined. Khanna, J., 
who spoke for the Supreme Court 
observed “a scheme of rural develop- 


ment envisages not only equitable dis- 
tribution of land but also raising of eco- 
nomic standards and bettering of rural 
health and social conditions in the vil- 
lages.” His Lordship was summarising 
the principles laid down in Kannan 
Devan Hill’s case (AIR 1972 SC 2301) in 
which the Act challenged envisaged a 
larger scheme. It must also be noted - 
that in the Act impugned, in Godevari 
Sugar Mills, provisions were made fixing 
a ceiling area and only the surplus land 
was distributed, A few blocks of land 
were also required not to be fragmented 
to ensure high production. 


42, Saroj Kumari v, State of Harana 
(AIR 1975 Punj & Har 353) (supra) 
reports of judgment of a Full Bench of 
the Punjab and Haryana High Court. 
The Act challenged, was the MHarvana 
Ceiling on Land Holdings Act, 1972, Sec- 
tion 2 of the Act declares that the 
Act has been passed for giving effect tc 
the policy of the State towards securing 
the principles specified in cls, (b) anc (c), 
of Art. 39 of the Constitution of Irdia. 
The purpose of this declaration was to 
make the provisions of the Act immune 
from challenge on grounds of violstion 
of the fundamental rights guaranteec by ` 
Arts, 14, 19 and 31 of the Constitution 
as is provided in Art. 31C, The main 
attack of the petitioners there, is 
acainst the constitutionality of that 
part of S, 4 of that Act and other allied 
provisions which prescribe the permis- 
sible or rather the ceiling area for a 
family. From the observations made by 
their Lordships it is seen that the noticn 
of permissible area contained in S, 4 of 
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the Haryana Act was.likely to cause in- 
justice to holders constituting a family. 
It was held by their Lordships of Punjab 
and Haryana High Court that the provi- 


sions of S. 4 could not be said to be nr. 
the interest of or by way of agricultural’ 


reforms, it was said that it was the very 
negation thereof and cannot be upheid 
-as valid or constitutional. I find from 
Saroj Kumari’s case that certain provi- 
sions .of law which relate to ceiling area 
were considered to the outside the pur- 
view of Agrarian Reform and it can be 
- concluded from that fact that the ceiling 
area’ or rather the permissible area, as 
it is referred to in the Haryana Act, is 
an indispensable part of an Agrarian 
Reform, It is in this context that 
their Lordships made the observation 
which I have reproduced in the earlier 
part of my judgment. The argument of 
the Advocate-General of Haryana that 
the scheme of that Act was to reduc? 
the ceiling limit in order to find more 
Surplus area for Agrarian Reform and 
that the Legislature could adopt any 
device to achieve that purpose and that 


the Haryana Act was protected by Arti-. 


cles 31A and 31C, was rejected by their 
Lordships. 


' 43.. In Mahajan’s case (AIR 1977 SC 
' 915) (supra) the very question involved 
was the lowering of the ceiling on agri- 
cultural holding, The only question con- 
sidered in that case was whether the 
Act, in so far as it creates an artificial 
concept of family unit for fixing a ceiling 
on holding of land by such family unit, 
was in conflict with the 2nd previso to 
cl. (1) of Art, 31A and if it was, whether 
it was protected under Art. 31B. The 
observations of Bhagwati, J., who spoke 
for himself and on behalf of Ray, C. d., 
Beg and Shinghal, JJ. have been repro- 
duced by me in the earlier part of, this 
judgment. 


44. As I conclude this detailed exami- 
«nation of all the authorities on this sub- 
ject I come to the firm conclusion that 
the scheme of the Impugned Act does 
‘not constitute an Agrarian Reform and 
is, therefore, not protected by Art. 31A, 
Since the Impugned Act is open to chal- 
lenge on the vice of unconstitutionality 
under Arts. 14 and 19, I shall proceed to 
decide that question. > | 

45. The arguments of the petitioners 
are weighty. The respondents, quite 
understandably, have not raised any 
opposition to the challenge made by the 
petitioners regarding the violation of the 
fundamental rights under Arts. 14 and 19, 


the price in ten 
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They take shelter under Art, 31-A, 
The unconstitutionality of the Impugned 
Act proceeding from the violation of 


these two Articles is writ large in the 


Impugned Act. Land from the petitioners 
has been taken away and given to the 
third respondents without regard to the 
total deprivation of the petitioners from 
it or the enrichment of the 3rd respon- 
dents. The fact of personal cultivation 
by the 3rd respondents alone was consi- 
dered to the total detriment of 
the right of the petitioner to cul- 
tivate personally, if so desired, even a 
small portion of the land they enjoyed 
for unknown number of years. Compen- 
sation was fixed at 15 times the net 
average annual income of the land for 
the three years immediately preceding 
the tiller’s day as per the table given in 
the Act. The Mamlatdar was given the 
power to fix the net average annual in- 
come, That fixation has not yet been doue 
nor is it known when it will be done. 
The rates given in the table are low and 
discriminatory. The rate per hectare of 
garden land of coconut is Rs. 4,000/-, 
arecanut Rs, 3,000/-, mango Rs, 2,500/-, 
cashew Rs, 1,600/- of Rice land, Kher 
Rs. 4,000/-, Khazan Rs. 3,600/-, Morod 
Rs, 1,600/- of wet land of sugarcane 
Rs. 2,500/-. The price fixed is far smaller 
than the price fixed by the Government 
for the acquisition of land for the Selau- 
lim Irrigation Project, That is a project 
for irrigation of agicultural land. The 
rates in the case of Selaulim Project 


are; per hectare of garden land of 
coconut, I class Rs. 7,000/-, II class 
Rs. 6,000/-, areca Rs. 5,000/-, Mango 


Rs, 5,000/-, cashew I class Rs, 3,500/-, II 
class Rs. 2,500/-. In addition to this price 
the owner is entitled to the value of 
trees. The rates per hectare of Rice 
land, Kher, double crop, Rs, 10,000/-, 
Vaingon Rs, 7,000/-, Sorod Rs, 6,000/-. No 
provisions are made for payment of com~ 
pensation of any structure built on the 
land, as is done under the Maharashtra 
Act. The tenant is given the right to pay 
equal annual instal- 
ments, No provision is made for the pay- 
ment of interest until the price is fixed 
by the Mamlatdar, and further, until the 
payment is completed, In case of default 
the rate of interest payable is 6% per 
annum. The compensation payable is illu- 
sory. 


46. The impugned Act violates the 
fundamental rights safeguarded by Arti- 
cles 14 and 19 (1) (f) of the Constitution 
of India. l 
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the petitioners in Writ Petitions Mos. 
103/78 and 111/78 that he does not wish 


to argue on the nature of the agre- 


ments under which land is held from -he 
petitioners, by the’ 3rd` respondents. In 
view of the order which I propose to 
pass that question. need- not in fact be 
agitated before me, The petitioners in 
these two petitions are free to raise che 
question before the proper forum. 

48. I allow all the five Writ Petitions 
and declare the Goa, Daman and Diu 
Agricultural Tenancy (Fifth Amedment) 
Act, 1976 to be unconstitutional and void 
and quash it. In the circumstances of 
these cases there shall be no order as to 
costs. 

Petitions aiio ved. 
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- Assumpcao Ribeiro and others, Peti- 
tioners v. Elaviano Boaventura Salvador 
Silveira, and others, Respondents. 


` Civil Revn. Appin. No, 112 of 1£76, 
D/- 7-12-1978. 


Civil P, C. (5 of 1908), S. 151 — Crimi- 
nal case — Stay of Civil snit pending 
disposal of criminal case —- When op-n 


_ The only relevant consideration wkile 
disposing of the prayer for staying a 
civil suit pending disposal of a crimhhal 
case started on the same facts is che 
likelihood .of embarrassment. Where, 
therefore in a civil suit for recovery of 
certain amount as damages on the grornd 
that the defendants formed an unlawful 
assembly and by entering the plaintiff's 
house, damaged doors, windows and fir- 
nitures thereof, and the defendants were 
facing criminal trial. on the same fasts, 
on an application by. the defendants for 
stay of civil suit until disposal of crimi- 
nal case, the Civil Court should stay zhe 
civil suit because embarrassment would 
be caused to the defendants in dischs- 
ing their case, if they were required to 


file written statements. AIR 1954 SC 
397 Applied. (Para 2) 
Cases Referred: Chronological Paras 


AIR 1954 SC 397: 1954 Cri LJ 1019 2 
P. Mulgaonkar, for Petitioners; Atade 
Lobo, for Respondents, 


‘ORDER :— The petitioners are def- m- 
dants in a suit brought by the resp~n- 
dents for recovery of certain amount on 
the ground ‘that the petitioners formed 


AW/AW/A179/79/SSG 


A. Ribeiro v. E. B, S. Silveira (Mishra Addl, J. C.) 
47, Mr. Nariman states on behalf of 
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‘an unlawful assembly and entered into 


their house and damaged their doors, 
windows and furniture between 7.00 a.m. 
to 12.00-am. on 20th May, 1975. This 


‘suit has been filed on 28th Jan. 1976. The 


petitioners and three others are now fac- 
ing their trial instituted -by the Ribandar 
Police on the basis of a complaint filed 
by the 6th respondent in relation to the 
incident, that took place on 20th May, 
1975. The petitioners moved the Civil 
Court to stay the Civil suit brought by 
the defendants until disposal of the Cri- 
minal Case, on the ground that they 
would be embarrassed in their defence in 
the Criminal Case if they are to file their 
written stafements in the Civil Suit. 
The learned Civil Judge Senior Division 
having rejected their prayer, they have. 
filed this present revision application, . 


2, In support of their case the peti- 
tioners cited the case of M. S. Sheriff v. 
State of Madras (AIR 1954 SC 397), in 
the Lower Court as well in this Court. 
As in the opinion of the learned Civil 
Judge there was no cause for embarrass- 
ment to the petitioners such as existed 
in the case cited above, it has been found 
that the decision has no applicability, 
The only relevant consideration while 
disposing of the prayer for staying a 
Civil Suit pending disposal of a Criminal 
Case started on the same facts is the like- 
lihood of embarrassment, as has beeni 
held in the judgment of the Supreme 
Court. In the present case the embar- 
rassment likely to be caused is that the 
petitioners if required to file the written 
statement will have to disclose their 
case, This will prejudice them in effec- 
tively contesting the criminal case. I 
find that this submission has some force. 
The learned Civil Judge has failed to 
take note of this fact. Further, I am. 
told that the criminal case is fixed to be 
taken from day to day with effect from 
lith December. It is expected that the- 
criminal trial will soon come to a close, | 
say within a month or so. Civil cases 


‘often drag on for years and therefore 


nothing serious will turn-out if the pre- 
sent Civil Suit is stayed for a period of 
one or two months more until disposal 
of the Criminal case, 


3% In this view of the matter I feel 
that the learned Civil Judge has not ai- 
dressed himself to the correct legal posi- - 
tion and has thereby acted with material 
irregularity and that the order should 
therefore be set aside. The revision peti- 
tion is allowed, but in’ circumstances 
without costs and hearing of the Civil 
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Suit is stayed until disposal of the Cri- 
minal Case, . 
Petition allowed. 
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Kamalakant Mulla Naik, Applicant v. 
Dharma Devba Kalangutkar, Respondent. 


Civil Revn, Appln. No, 39 of 1977, 
D/- 6-12-1978. | 

Civil P. C. (5 of 1908), Ss. 9, 115 — 
Jurisdictional error —- Goa, Daman and 
Diu Agricultural Tenancy Act (1964) (as 
amended by Goa, Daman and Diu Agri- 
cultural Tenancy (5th Amendment) Act 
(1976), Ss. 11, 18-A — Lease of coconut 
garden raised by landlord, for plucking 
fruits — Notice terminating lease under 
T. P, Act--Decree -passed for eviction and 
mesne profits — 5th Amendment mak- 
ing lease one of agricultural land, coming 
into force during execution proceedings — 
Objection by J. D, that Civil Court had 
no jurisdiction to proceed with the ex- 
ecution case — Examination of the gues- 
tion by the ‘Civil Court — Not jurisdic- 
tional error. 


A coconut garden raised by the land- 
lord decree holder (respondent) was 
given to the lessee judgment-debtor (ap- 
plicant) on lease for plucking fruits. The 
respondent validly terminated the ten- 


ancy on 31-12-1971 by giving a notice as. 


required under the T. P. Act. Since the 
applicant did not hand over possession, 
the respondent obtained a decree for 
possession together with mesne profits 
on 23-3-1974. During the execution 


proceedings, the 5th Amendment of 1973 , 


came into force. In view of the provi- 
sions contained in the said Act, the ap- 
plicant judgmént-debtor filed an appli- 
cation stating therein that the decree 
dated 23-3-1974 could not be executed 
and that the Civil Court had no juris- 
diction to proceed with the case, Ac- 
cording to the contention, as the judg- 
ment-debtor had become the owner of 
the suit property after the 5th Amend- 
ment, he could not be evicted therefrom. 
It was not in dispute that the garden 
came to be regarded as agricultural land 
only after the 5th Amendment which 
came into force on 8-10-1976. The ob- 
jection was rejected by the Civil Judge 
who ordered execution case to proceed: 

Held: The Coconut garden came to be 
regarded as agricultural land, admitted- 
ly after the tenancy of the judgment- 
debtor applicant was terminated and he 
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was declared a trespasser being called 
upon to pay mesne profits. His tenancy 
could not therefore be governed by the 
provisions of the Agricultural Tenancy 
Act but by Transfer of Property Act. 
True it is that he had not been 
physically dispossessed from the suit 
property. His continuance in pos- 
session however, could not make him a 
tenant by fiction of law within the mean- 
ing of the Act. (Para 4) 


A perusal of S, 18-A makes it clear that 
in order to take advantage of the bene- 
fit of that provision a person must te . 
in possession of the agricultural land as 
a tenant. If he was not in possession as 
a tenant, but in some other capacity, he 
cannot get the protection, the privilege 
or the benefit of the aforesaid provisions. 

(Para 4) 

Such being the position, the Civil 
Judge did not commit any jurisdictional 
error when he found that he had juris- 
diction to proceed with the execution . 
case, (Para 4) 


It may be borne in mind that the Civil 
Court is not to stay its hands as soon as 
a litigant before it raises a plea touch- 
ing the jurisdiction of the Court, The 
Court must conduct a prima facie ex- 


amination to find out whether the cons 


tention ‘has any substance and if it is 
found that it is without any force and 
therefore the Court holds that it has 
jurisdiction, it cannot be said that it has 
committed an error, (Para 4) 


G. D. Kamat, for Applicant; M. S, 
Usgaocar, for Respondent, 


ORDER: — This civil revision applica- 
tion arises out of an order dated 2nd 
March, 1977 passed by the learned Civil 
Judge Junior Division, Panaji in Execu- 
tion Case No. 31/1974 on his file. 


2. The suit property is a coconut 
garden. The respondent purchased the 
same by a deed dated 10th August, 1970. 
No sooner he entered possession and 
started plucking the coconuts, the appli- 
cant filed Civil Suit No, 133/70 for a 
permanent injunction and also prayed 
therein for a temporary injunction re- 
straining the respondent from interfer- 
ing with the possession of the applicant 
over the suit property. The Civil Court 
prima facie came to the conclusion that 
the applicant was a lessee in respect of 
the said property and accordingly grant- 
ed the injunction prayed for by the ap- 
plicant, When the said Civil Suit was 
pending, the respondent sent a telegram 
dated 30th June, 1971 terminating the 
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tenancy of the applicant"and further re- 
quiring him to hand over the possession 
to the respondent on 1-1-1972, Since the 
applicant did not hand over possesion 


the respondent filed a suit being Suif. 
No. 3/72 for possession of the suit fro- . 


perty together with mesne profits in the 
‘Court of Civil Judge Junior Divison, 
Panaji. The Suit was decreed on 2¢-3- 
1974 on the ground that the lease in re- 
spect of the suit property was validly tər- 
minated by the respondent. The applicant 
thereupon preferred an appeal against 
the said judgment and decree to the 
Court of District Judge, The Addl. Dis- 
rict Judge, Panaji who heard it, dismis- 
sed the same some time in Nov. 1£76. 
Execution Application No. 31/1974 fiied 
by the respondent soon after the decree 
by the original Court was passed had 
been stayed by an Order of the Appel- 
late Court. After the disposal of «he 
appeal referred to above, the order st:y- 
ing the execution proceedings stood <u- 
tomatically vacated and the execution 
proceedings revived. In the meantime, 
the Goa, Daman and Diu Agricultical 
Tenancy (5th Amendment) Act, 1976 had 
come into force in this Territory, In 
view of the provision contained in “he 
said Act, the applicant filed an appliza- 
tion stating therein that the decree dazed 
23-3-74 passed by the Civil Judge 
Junior Division, Panaji in Civil Suit 
No. 3/72 could not be executed and that 
the Civil Court had no jurisdiction to 
proceed with the case. The judgment- 
debtor who had become the owner of the 
suit property in view of the provyisicns 
of the Act referred to above, could not 
therefore be evicted thereform, This cb- 
jection did not find favour with the learn- 
ed Civil Judge who by the impugned orcer 
rejected the same and ordered that the 
execution case should proceed. Being 
aggrieved by the said order, the jucg- 
ment-debtor has filed this revision peti- 
tion. 


3. The principal contention of Shri 
G. D. Kamat, learned counsel for 
the judgment-debtor is that the judg- 
ment-debtor was admittedly a 
tenant of the suit property. He was 
sought to be evicted on the ground of 
unlawful cultivation but not «an 
any of the grounds mentioned in Sex- 
tion 11 of the Goa, Daman and Diu Agri- 
cultural Tenancy Act, 1964. As the 
judgment-debtor is still: in possession 5f 
the suit property, he. by fiction of law, 
is still the tenant and by virtue of tke 
Sth Amendment he has become tke 
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owner in respect of the suit land and he 
cannot be dispossessed therefrom other- 
wise than in. accordance with the pro- 
visions of the Goa, Daman & Diu Agri- 
cultural Tenancy Act, 1964 (to be herein- 
after called as “the Act”). The corten- 
tion of Mr. Usgaocar, learned counsel for 
the respondent, is the ténancy spoken 
of under the Act is different from the 
tenancy concerning the suit property. 
The tenancy in the concerned suit was 
under the T. P, Act because the land 
concerned was not an agricultural -land 
within the- meaning of “the Act’. A 
garden raised by the landlord was given 
to the judgment-debtor on lease for 
plucking fruits. Such a tenancy is not 
covered by “the Act”, The landlord ter 
minated the tenancy by giving a notice 
as required under the Transfer of Pro- 


‘perty Act, It was held by the Civil 


Court that the notice of termination was 
in order and that the tenancy was neld 
to have come to an end on 31-12-1971. 
Thereafter the continuance in possession 
of the judgmentsdebtor on the suit ro- 
perty is that of a trespasser. That b2ing 
the position 5. 18A of the Act is of no 
avail to the judgment-debtor because on 
the tiller’s day i.e. on 20th April 1976, he 
was no longer a tenant. As the conadi- 
tion precedent for availing of the benefit 
of the 5th Amendment has not teen 
made out, the judgment debtor’s plea is 
not acceptable. 


4, It is not in dispute that coccnut 
garden came to be regarded as agrizul- 
tural land: only after the 5th Amend- 
ment, which came into force on 8-10-76 
and which defined “agriculture” as to 
include , garden produce and defined 


“garden” as land used for cultivacing . 


coconut. trees, etc.. This was admittedly 
after the tenancy of the judgment-cep- 
tor was terminated and he was declered 
a trespasser being called “upon to pay 
mesne profits, His tenancy could not there- 
fore be governed by the provision of “the 
Act”. It had to be governed therefore by 
the provisions relating to tenancy obtain- 
ing in the T.P., Act. There is no substance 
in the contetion that eviction of the 
applicant was not sought for on any of 
the grounds contained in S. 11 of “the 
Act” because the applicant was not a 
tenant within the meaning of the said 
Act, The protection against eviction is 
available ‘in terms of S, 11 of “the Act” 
to a person who is a tenant within the 
meaning of “the Act”. Position would 
have been different had there been n 
order of eviction as in the present cese. 


~ the 
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In the instant case before the fifth 


-= Amendment came into force, the judg- - 


ment-debtor ceased to be a tenant and 
{his satus vis-a-vis the property in the 
suit became that of a trespasser, . True 


it is that he has not been physically dis- 


possessed from the suit property. His 
| continuance in possession cannot make 
ihim a tenant by fiction of law within the 
imeaning of “the Act”. S. 18A is a deem- 
ing provision which was brought into 
existence by the Fifth Amendment made 
in the year 1976. Tiller’s day has been 
defined to mean the. date of the intro- 
duction of the Goa, Daman and Diu Agri- 
cultural Tenancy (5th Amendment) Bill, 
1976 in the Legislative Assembly, It is 
not in dispute that the Bill was intro- 
duced on 20th April, 1976. According to 
the said provision on the tillers day 
every tenant shall subject to the other 
provisions of “the Act” be deemed ta 
have purchased from his landlord the 
land held by him as a tenant (emphasis 
supplied) and such land shall vest in him 
free from all encumbrahces subsisting on 
this date. A perusal of the provisions 
of the aforesaid section. makes it clear 
that in order to take advantage of the 
benefit a person must be in possession 
of the agricultural land as a tenant, If 
he was not in possession is a tenant. but 
in some other capacity, he cannot get 
the protecton, the privilege or the be- 
nefit of the aforesaid provisions, Mr. 
Kamat has not been able to point.out 
any provision in “the Act” which says 
that this benefit is available to a per- 
son notwithstanding any decree or order 
passed in respect of the property. On 
the tiller’s day there was no subsisting 
tenancy. What was subsisting’ was that 
judgment debtor was in occupation 
of the suit property as a trespasser, the 
éarlier tenancy having come to an end 
by virture of the notice later on con- 
firmed by the decree of the Court. Since 
the applicant was, not a tenant under 
[sy subsisting agreement in occupation 
f the suit property on 20th April, 1976, 


p 
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ie. on the tiller's day, he cannot take 
shelter under S, 18A. Similarly, he also 
cannot take shelter under S. 18 (2) and 
(4) which again says that in order to 
take shelter thereunder, it must be 
established that the person is in occupa- 
tion of the land as a tenant. Such he- 
ing the position, the learned Civil Judge 
Junior Division does not seem to have 
committed any jurisdictional error when 
he finds that he has got jurisdiction to 
proceed with the execution case. Jt may 
be borne in mind that the Civil Court is 
not to stay its hands as soon as a liti-j. 
gant before it raises a plea touching the 
jurisdiction’ of the Court, The Court 
must conduct a prima facie examination 
to find out whether the contention has 
any substance and if it is found that. it 
is without any force and therefore the 
Court holds that it has jurisdiction, it 
cannot be said that ıt has committed an 
error, The same thing has happened-in 
this case. True it is that the applicant . 
was once a tenant in respect of the suit 
property; but this tenancy was under 
a different law and never under 
“the Act” then ‘obtaining in this Terri- 
tory. Merely because he was once tenant 
he could be deemed to be so. by fiction 
of law on the tiller’s day because he has 
not been physically dispossessed. He 
must prima facie establish that he was 
and still is a tenant and therefore en- 
titled to the protection available to him 
under the different provisions of the Act, 
The Civil Court on prima facie examina- 
tion finds that the present possession’ of 
the applicant is that of a trespasser, In 
such circumstances if the Civil .Court. 
holds that it has jurisdiction to go into ` 
the matter it does not commit any juris- 
dictional error that calls for interference 
by this Court, ' 


5. In the view that I have taken, the 
revision application fails and the same 
is accordingly dismissed on contest with 
costs. 3 

_ Revision dismissed. - 


/ : © END 
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` EDUCATION 
——South Gujarat University Act (38 of 
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District Magistrate or Police Comnis- 
sioner to enforce surrender of land- is 
neither arbitrary nor unguided 
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AIR 1979 GUJARAT 1 
FULL BENCH 


B. J. DIVAN, C. J., A. D. DESAI AND 
D. P. DESAI, JJ. 


Patel Kashiram Lavjibhai, Appellant v. 
Ne ia Bechardas and others, Respcn- 
ents, 


Letters Patent Appeal No. 260 of 1977, 
D/- 19-6-1978.* 


Letters Patent (Bombay), Cl. 15 — Appzal 
under Cl. 15 against decision of single Jucze 
of Gujarat High Court in writ petition unser 
Art, 226 — Maintainable. Letters Patent Ap- 
peal. ATR 1978 Guj 96, Overruled. 


An appeal lies against a decision of a Sn- 
gle Judge of the Gujarat High Court in the 
exercise of the jurisdiction of the High 
Court under Article 226 of the Constitution 
under Cl. 15 of the Letters Patent; and it is 
‘not barred by the wordings of Cl. 15 of the 
‘Letters Patent. The decision of the learned 
‘Single Judge cannot be said to be given in 
the exercise of revisional jurisdiction of the 
High Court; and there is no other bar uncer 
Cl. 15 of the Letters Patent. AIR 1978 Guj 
96, Overruled. Case law discussed. 


(Para 13) , 


An order made by a single Judge of the 
High Court in exercise of the powers unc2r 
Art. 226 of the Constitution is neither in ex- 
ercise of its appellate jurisdiction nor in the 
exercise of its revisional jurisdiction. It is in 
exercise of its extraordinary original jurisdic- 
tion. Jt is clear from the language of Art. 226 


°(Against order of rejection passed by A. D. 
Desai J., in Spl. Civil Appin. No. 1110 2 
1977, D/- 25-8-1977.) . 
IV/1V/D687/78/SNV 

1979 Guj./i I G—24 


of the Constitution prior to its amendment 
and even after its amendment by 42nd 
Amendment Act of 1976, that when a High 
Court issues a writ, direction or order under 
Art. 226 in respect of an order passed by any 
tribunal functioning within the territories 
over which the High Court exercises jurisdic 
tion, it does so, because the Tribunal is also 
an authority within the meaning of the provi- 
sions of Cl. (1) of Art. 226. Both, before 
and after the 42nd Amendment Act of 1976, 
Cl. (1) of Art. 226 mentions only “any au 
thority”; and it is as an authority function- 
ing within the territories over which the Sigh 
Court exercises its jurisdiction that Tribunal’s 
orders are also subject to the jurisdiction ot 
the High Court under Art. 226. There is no 
exercise of the power of superintendence 
which is contemplated by Art. 227 of the 
Constitution. All that the High Court does 
in exercise of the jurisdiction under Art. 226 
is to see to it that any proceedings commenc- 
ed against the citizens of the country are 
conformable to the law if a writ of certiorari 
is to be issued, and if a writ of prohibition 
is to be issued, it is issued to the inferior tri- 
bunals in the States to function within the 
limits of their respective jurisdictions. The 
power is a power of judicial review in the 
context in which it has to see to it that the 
proceedings pending before the Tribunel as 
well as before any authority constituted uader 
law are in conformity with law, and the pro- 
ceedings are carried out in accordance with 
law. The power of superintendence under 
Art. 227 is quite distinct from this power 
under Art. 226. Case law discussed. 

(Paras 14, 15) 


Anno: AIR Manual (3rd Edn.), Letters 
Patent (Bom.), Cl. 15, N. 2; AIR Comm. 
Const.. of India, Art. 226, N. 57 (A). 


-a 


2 Guj. [Prs. 1-3] 


Cases Referred : Payas 
AIR 1978 Guj 96 1, 2, 16 
AIR 1972 SC 1598 : 1972 Lab IC 864 9 


Chronological 


AIR 1970 SC 1 1, 18 
AIR 1967 SC 1401 12 
AIR 1965 Madh Pra 15 16 
AIR 1968 SC 946 1, 11, 15 
AIR 1957 All 414 (FB) 16 
AIR 1954 SC 215 6,9 
AIR 1953 SC 210 10, 15 
AIR 1953 SC 357 18 
AIR 1958 Cal 483 (SB) 5, 16 
AIR 1953 Cal 636 l 5 
AIR 1952 Mad 800 11, 16 
AIR 1947 PC 90 1 
AIR 1948 PC 164 10, 15 
AIR 1988 Mad 722 ist 


AIR 1980 Mad 896 : ILR 58 Mad 979 ll 
1918 AC 546 : 109 LT 562, National Tele 
phone Co. v. Postmaster General 18 


K. G. Sheth, for Appellant; S. B. Majum- 
dar, for Respondent No. 1; Sharad D. Shah 
and H. M. Mehta, appeared as Interveners. 


DIVAN, C. J.:— The question which has 
been referred by the Division Bench of this 
Court for the decision of the Full Bench is 
as follows: 

“Whether an appeal against the decision of 

a single Judge of this High Court in the 
exercise of the jurisdiction of the High Court 
under Art. 226 of the Constitution is barred 
under Cl. 15 of the Letters Patent (a) be- 
cause the decision of the single Judge can be 
said to be given in the exercise of revisional 
jurisdiction of the High Court; or (b) it is 
otherwise barred?” 
The Division Bench consisting of two of us 
(Chief Justice and D. P. Desai, J.) referred 
this question to the larger bench, because it 
was felt that the decision of the Division 
Bench consisting of $. H. Sheth and R. C. 
Mankad. JJ. in Letters Patent Appeal No. 303 
of 1977 decided on 6-2-1978 : (reported in 
AIR 1978 Guj 96) had not taken into con- 
sideration two decisions of the Supreme 
Court, viz. State of Uttar Pradesh v. Vijay 
Anand, AIR 1963 SC 946 and Shankar v. 
Krishnaji, AIR 1970 SC 1; and it was also 
felt that it was unfortunate that the atten- 
tion of the learned Judges who decided 
Letters Patent Appeal No. 303 of 1977: 
(reported in AIR 1978 Guj 96) was not drawn 
to these two decisions of the Supreme Court 
in State of Uttar Pradesh v. Vijay Anand 
(supra) and Shankar v. Krishnaji (supra). 


2. The Division Bench consisting of S. H. 
Sheth and R. C. Mankad, JJ. in Letters Patent 
Appeal No. 308 of 1977 : (reported in AIR 
1978 Guj 96) held that if there is a judicial 
decision delivered by any Court or Tribunal 


P. K. Lavjibhai v. Narottamdas (FB) (Divan C. J.) . 


A. I. R. 


and that decision is challenged under Art. 226 
of the Constitution, the judgment or order of 
a learned ‘single Judge of this High. Court 
in those proceedings under Art. 226 ‘would 
be in exercise of the revisional jurisdiction 
of the High Court and hence a Letters Patent 
Appeal under Cl. 15 of the Letters Patent 
would not be maintainable. In that decision, 
the Division Bench consisting of S. H. Sheth 
and R. C. Mankad. JJ. further held (at 
p. 100) :— 


“In our opinion, a judicial decision is one 
which is rendered by a Court or an autho- 
rity which has no interest in the subject- 
matter of the decision and which is rendered 
after hearing both the parties. In other 
words, when a Court or an authority, howso- 
ever it might have been described, decides 
a lis between two contesting parties, the de- 
cision which it rendets is a judicial decision. 
When such a decision is impugned before the 
High Court, what the High Court does is to 
revise it. While doing so. the High Court 
may confirm it, modify it or quash it. The 
revisional jurisdiction of the High Court with- 
in the meaning of that expression as used 
in Cl. 15 of the Letters Patent embraces 
within its sweep all judicial orders made by 
Courts, Tribunals and other authorities how- 
soever they might have been described. Such 
a function may be performed by a Tribunal, 
by the State Government or by an officer of 
the State Government. Irrespective of who or 
which authority exercises this jurisdiction if 
the decision rendered by such an authority 
or Tribunal is a judicial decision by which 
the lis or the contest between the parties is 
decided, the High Court in exercise of its 
power under Art. 226 does nothing more than 
to revise that decision. It may quash it or it 
may confirm it. But essentially the jurisdic- 
tion which the High Court exercises is that 
of revising the judicial decision impugned be- 
fore it. Therefore, irrespective of whether 
such a decision has been impugned under 
Article 227 or Art. 226, none of which makes 
any references to a right of appeal, appeal 
against the decision of a learned single Judge 


* from such a decision is excluded by Cl. 15 of 


the Letters Patent.” 


3. It is, therefore, clear that the Division 
Bench consisting of S. H. Sheth and R. C. 
Mankad, Jj. held that an appeal against a 
decision of the learned single Judge in exer 
cise of the jurisdiction of this Court under 
Art. 226 of the Constitution would not lie, be- 
cause the decision complained of before the 
single Judge is rendered by a Court which 
has no interest in the subject matter of the 
decision and is rendered after hearing both 
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the parties, and the -decision of the sirgle 
Judge-is given in exercise of revisional juris- 
diction of thé High Court. In’ view -of the 
language of Cl. 15 of the Letters Patent, the 
Division Bench held that the Letters Parent 
Appeal would not lie because of the clear 
language of CI. 15, of the Letters Patent which 


bars an appeal against such a decision ct a. 


single Judge. - It must be observed that this 
decision of the Division Bench consisting of 
S. H. Sheth and R. C. Mankad. JJ. was cən- 
fined only to the exercise of the jurisdic-ion 
by a learned single Judge under Art. 226 of 
the Constitution in reference to what may be 
described as judicial decision whatever may 
he the authority or Tribunal’ by which that 
judicial decision was rendered. 


4, Cl. 15 of the Letters Patent of this 
High Court provides : 

“And we do further ordain that an apreal 

shall lie to the said High Court of Judicature 
at Bombay from the judgment (not being a 
judgment passed in the exercise of appellate 
jurisdiction in respect of a decree or order 
made in the exercise of appellate jurisdic- 
tion by a Court subject to the superin‘en- 
dence of the said High Court and not being 
an order made in the exercise of revisional 
jurisdiction, and not being a sentence or order 
passed or made in exercise of the power of 
superintendence under the provisions of Sec- 
tion 107 of the Government of India Act. or 
in the exercise of criminal jurisdiction) of one 
Judge of the said High Court or one Judge 
of any Division Court, pursuant to S. 108 
‘of the Government of India Act, and that 
notwithstanding anything hereinbefore pro- 
vided, an appeal shall lie to the said High 
Court from a judgment of one Judge of the 
said High Court or one Judge of any Dvi- 
sion Court, pursuant to S. 108 of the Govern- 
ment of India Act, made ón or after the irst 
day of Feb. 1929 in the exercise of appel- 
late jurisdiction in respect of a decree or 
order made in the exercise of appellate jcris- 
diction by a Court subject to the superin- 
tendence of the said High Court where «he 
_Judge who passed the judgment declares that 
the case is a fit one for appeal; but that zhe 
right of appeal from other judgments of 
Judges of the said High Court of such Dvi- 
sion Court shall be to us, or heirs or succes- 
sors in our or their Privy Council, as herin- 
after provided.” 
An analysis of the provisions of Cl. 15 of =he 
Letters ‘Patent makes it clear that no appeal 
lies against any one of the following catego- 
ries of judgments; 


(1) judgment passed in the exercise of ap- 
pellate jurisdiction in respect of a decree or 
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..order made .in the exercise of appellate juris- 


diction: by a Court subject to the superimten- 
dence of the High Court; l 

(2) order made in the exercise of revisional 
jurisdiction; and 

(3) a sentence or order passed or maje in 
exercise of the power of superintendence 
under the provisions of S. 107 of the Gov- 
ernment of India Act (1915), or in the exer- 
cise of criminal jurisdiction. 
Clause 15 of the Letters Patent provides for 
an appeal against the judgment of a zingle 
Judge of the High Court; and if an order 
passed by a learned single Judge amounts to 
“Judgment”, an appeal would lie unless the 
appeal is specifically barred as falling andér 
one or the other of the three categories which 
have been set out hereinabove. The rest ot 
the provisions regarding certificate in case of 
Second Appeals are not material for the pur- 
poses of this judgment. In the present case, 
we are concerned only with the two esclud- 
ed categories viz. (1) an order made ia the 
exercise of revisional: jurisdiction; and (2) a 
sentence or order passed or made in exercise 
of the power of superintendence unde- the 
provisions of S. 107 of the Government of 
India Act (1915), or in the exercise o2 cri- 
minal jurisdiction, 


ð. In Sukhendu v. Hare Krishna, AIR 
1958 Cal 686, a Division Bench of the Cal- 
cutta High Court has traced the entire h story 
of the Letters Patent of the Calcutta High 
Court; and it is well settled that the Latters 
Patent of the Bombay High Court whica ap- 
ply to our High Court as well, are on the 
same lines as the Letters Patent of the Cal- 
cutta High Court. As pointed out by Das, J. 
speaking for the Division Bench in that case, 
a difference of opinion arose between diffe- 
rent High Courts as to whether an appeal 
would lie from the judgment of a learned 
Judge of any one of three High Courts, viz. 
High Courts of Madras, Bombay and Caicutta 
sitting singly in a Civil Revision case. In con- 
sequence of the divergence of opinior: be- 
tween the different High Courts on the ques- 
tion whether an appeal lay under Cl. “5 of 
the Letters Patent against a judgment of a 
single Judge exercising powers of revision, the 
Letters Patent came to be amended on March 
il, 1919, by substituting the words “nct be- 
ing an order made in exercise of revisional 
jurisdiction and not being a sentence or order 
passed or made in exercise of the powe2r of 
superintendence under the provisions of Sec- 
tion 107 of the Government of India Act, 
1915, or in the exercise of criminal jurisdic- 
tion” for the words “not being a senence 
or order passed or made in any criminal trial.” 
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The Letters Patent was further amended on 
Dec. 9, 1927; and the words “pursuant to 
S. 108 of the Government of India Act” were 
substituted for the words “pursuant to Sec- 
tion 18 of the said recited Act”. The mean- 
ing of the expression “pursuant to S. 108 of 
the Government of India Act” came to be 
considered by the Special Bench of the Cal- 
cutta High Court in Chairman, Budge Budge 
Municipality v. Mongru Mia, AIR 1953 Cal 
433, Jt was a case arising out of an appli- 
cation under Art. 226 of the Constitution. 
It was observed by the learned Chief Justice 
of the Calcutta High Court in that case that 
by virtue, first, of S. 38 (1) of the Interpreta- 
tion Act, 1889, which applied to the Govern- 
ment of India Act, 1985, and then of Sec- 
tion 8 of the General Clauses Act which ap- 
plied to the Constitution, the reference to 
S. 108 ofthe Government of India Act in 
Cl. 15 of the Letters Patent must be construed 
as reference to Art. 225 of the Constitution. 
So far as the present matter is concerned, 
it is fairly clear that after the amendment of 
the Letters Patent which came into force 
on March 11, 1919, it was specifically pro- 
vided that no appeal lay against an order of 
a learned single Judge made in exercise of 


revisional jurisdiction. and again no appeal’ 


lay under clause 15 of the Letters Patent 
against a decision of a learned single Judge 
of the High Court if the order was passed by 
him in exercise of the power of superinten- 
dence under the provisions of S. 107 of the 
Government of India Act, 1915 or in the ex- 
ercise of criminal jurisdiction. 

6. At this stage, it must be made clear 
that the power which the High Court exer- 
cises under Art. 227 of the Constitution is a 
power of judicial superintendence over sub- 
ordinate Courts and Tribunals situated with- 
in the State, such a power of judicial super- 
intendence was, for the first time, conferred 
upon the High Courts by the Indian High 
Courts Act, 1861. Subsequently power was 
conferred by $. 107 of the Government of 
India Act, 1915 and Section 224 of the Gov- 
ernment of India Act, 1985. The Supreme 
Court in Waryam Singh v. Amarnath, AIR 
1954 SC 215 has held that the power under 
Art. 227 was a power of judicial superinten- 
dence available not only against the decisions 
of subordinate Courts but also against deci- 
sions of all Tribunals functioning within the 
State over which the High Court exercised 
jurisdiction. 

7. Article 867 of the 
Cl. (1) provides : 


“Unless the context otherwise requires, the 
General Clauses Act, 1897 shall, subject to 


Constitution in 


[Prs. 5-8] P. K. Lavjibhai v. Narottamdas (FB) (Divan C. J.) 


A. ILR 


any adaptations and modifications that may 
be made therein under Art. 372, apply for 
the interpretation of this Constitution as it 
applies for the interpretation of an Act of 
the Legislature of the Dominion of India”. 
Section 8 (1) of the General Clauses Act pro- 
vides that where the General Clauses Act, 
or any Central Act or Regulation made after 
the commencement of the said Act, repeals 
and re-enacts, with or without modification, 
any provision of a former enactment, then 
references in any other enactment or in any 
instrument to the provision so repealed shall, 
unless a different intention appears, be con- 
strued as references to the provision so re- 
enacted. It is obvious that in the light of 
Section 8 (1) of the General Clauses Act read 
with Art. 367 (1) of the Constitution, re 
ference to S. 107 of the Government of India 
Act, 1915 in Cl. 15 of the Letters Patent has 
to be read as reference to S. 224 of the Gov- 
ernment of India Act, 1985 which in its turn 
was repealed and replaced by Art. 227 of the 
Constitution. Jt is, therefore, clear that re 
ference to Section 107 of the Government of 
India Act, 1915 has now to be read as re 
ference to Art. 227 of the Constitution of 
India and the second category of excluded 
appeals under Cl. 15 of the Letters Patent 
has to be read as appeal against a sentence 
or order passed or made in exercise of the 
power of superintendence under the provisions 
of Art. 227 of the Constitution. Thus, it is 
obvious that so far as the orders made in 
exercise of the power under Art. 227 of the 
Constitution are concerned. any order passed 
by a learned single Judge in exercise of such 
power is not -appealable under Cl. 15 of the 
Letters Patent since such an appeal is speci- 
fically barred. 


8. Article 226 (1) of the Constitution, as 
it stood prior to its amendment by the 42nd 
Amendment Act, provided as follows: 


“226 (1) Notwithstanding anything in Arti- 
cle 82, every High Court shall have power, 
throughout the territories in relation to which 
it exercises jurisdiction, to issue to any per- 
son or authority, including in appropriate 
cases any Government, within those territories 
directions, order or writs, including writs in 
the nature of habeas corpus, mandamus pro- 
hibition, quo warranto and certiorari, or any of 
them, for the enforcement of any of the 
rights conferred by Part III and for any other 


purpose.” 


We are not concerned with the rest of the 
unamended provisions of Art. 226 of the 
Constitution. As is well known, by the pro- 
visions of the 42nd Amendment Act of 1976, 
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the words “and for any other purpose” were 
deleted ‘or dropped from the amended Acti 
cle; and .after the 42nd Amendment Act, the 
jurisdiction of-the High Court under Art. 226 
can be: exercised only : 


“(a) for the enforcement of any of the 
rights conferred -by ‘the provisions of 
Part HI, or 

(b) for the redress of any injury of a swb- 
stantial nature by reason of the contravent n 
of any other provision of this Constitution or 
any provision of any enactment or Ordinasce 
or any order, rule, regulations, bye-law or 
other instrument made thereunder; or 

(c) for the redress of any injury by reason 
of any illegality in any proceedings by or >e- 
fore any authority under any provision ze- 
ferred to in sub-cl. (b) where such illega ity 
has resulted in substantial failure of jas- 
tice.” 


Under unamended Art. 227 i. e. prior to -he 
42nd Amendment Act of 1976, every H-gh 
Court had the power of superintendence over 
all courts and tribunals throughout the teri- 
tories in relation to which it exercised ju-is- 
diction. However, by Art. 227 as amenced 
by the 42nd Amendment . Act of 1976, it 
has been provided that every High Court 
shall have superintendence over all courts 
subject to its appellate jurisdiction. The-e- 
fore, by virtue of the 42nd Amendment .ct 
of 1976, the High Court ceased to have 
power of superintendence in respect of orders 
and decisions of Tribunals functioning in the 
territories in relation to which a particclar 
High Court exercises its jurisdiction; sad 
after the 42nd Amendment, the jurisdict.on 
under Art. 227 of the Constitution is conkn- 
ed only to powers of superintendence (judi- 
cial as well as administrative) over all Cotrts 
- subject to its appellate jurisdiction. 


9. As to what is the exact scope of he 
powers of the High Court under Art. 226 of 
the Constitution, in Ahmedabad Mfg. ead 
Calico Ptg. Co. v. Ramtahel, AIR 1972 SC 
1598, Dua, J. speaking for the Supreme Coart 
has pointed out in Para. 12 at p. 1603: 


“Art. 227 of the Constitution no dovus, 
does not confer on the High Court power 
similar to that of an ordinary court of appeal. 
The material part of this Article substantielly 
reproduces the provisions of Section 107 of 
the Government of India Act, 1915 exc=pt 
that the power of superintendence has been 
extended by this article to Tribunals as well, 
Section 107 according ‘to preponderance of 
judicial opinion clothed the High Courts with 
a power of judicial superintendence apart 
from and ‘independently of the provisions of 
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the other laws conferring on them revis.onal 
jurisdiction. The power under Art. 227 of 
the Constitution is intended to be used spar- 
ingly and only in appropriate cases, for the 
purpose of keeping the subordinate courts and 
tribunals within the bounds of their authority 
and, not for correcting mere errors: see 
Waryam Singh v. Amarnath, 1954 SCR £65 : 
(AIR 1954 SC 215). At this stage we con 
sider it proper to refer to some of the judi ` 
cial pronouncements by this Court with re 
gard to the right of appeal under Art. 183 
from interlocutory orders. .......... Under 
Art. 226 of the Constitution it may in this 
connection be pointed out that the High 
Court does not hear an appeal or a revision; 
that Court is moved to interfere after bring- 
ing before itself the record of a case decided 
by or pending before court. a tribunal cr an 
authority, within its jurisdiction. A decision 
in the exercise of this extraordinary jurisdic- 
tion which finally disposes of the proceedings 
is a final order, in an original proceeding. An 
appeal or a revision on the other hard is 
generally considered to be a continuaticn of 
the original suit or proceeding and in a case, 
where the High Court deals with an appeal 
or a revision, finality for the purpose of Arti- 
cle 188 must attach to the whole of the 
matter so that after the decision of the High 
Court the matter is not a live one.” 
Dua, J.. further observed in Para. 13 at 
p. 1604: 

“As such power under Art. 227 may also 
be exercised suo motu. In the present case 
Art. 227 appears to us to have been us3d in 


. effect as a substitute for Art. 226 for seeking 


a direction in nature of a writ for quashing 
the orders of the subordinate tribunals. At 
least it appears that the proceeding before 
the High Court was so treated by all concern- 
ed. We should, however, not be understood 
to express our approval of the use of Arti 
cle 227 for seeking relief by way of writs 
or directions in the nature of writs for which 
purpose Art. 226 is expressly and in pre- 
cise language designed. From that point of 
view if otherwise the High Court, while dis- 
posing of a petition under Art. 227, finally 
settles some points affecting the rights oZ the 
parties then to that extent the impuzned 
order may be considered to operate as a final 
order just as an order made under Art. 226 
would.” 


10. In Election Commission v. Venkata 
Rao, AIR 1953 SC 210 Patanjali Sastri, C. J. 
speaking for the Supreme Court pointer out 
in Para 6 at p. 212: 


“Turning now to the question as tc the 
powers. of a High Court under Art. 226, it 
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will be noticed that Art. 225 continues to the 
existing High Courts the same jurisdiction and 
powers as they possessed immediately before 
the commencement of the Constitution. 
Though there had been some conflict of judi- 
cial opinion on the point. it was authoritati- 
vely decided by the Privy Council in Ryots 
of Garabandho v. Zamindar of Parlakimedi, 
AIR 1943 PC 164 that the High Court of 
Madras — the High Courts of Bom- 
bay and Calcutta were in the same 
position — had no power to issue 
what were known as high prerogative 
writs beyond the loca! limits of its original civil 
jurisdiction, and the power to issue such writs 
within those limits was derived by the Court 
as successor of the Supreme Court which had 
been exercising jurisdiction over the Presi- 
dency Town of Madras and was replaced by 
the High Court established in pursuance of 
the Charter Act of 1861. The other High 
Courts in India had no power to issue such 
writs at all. 


In that situation, the makers of the Con- 
stitution, having decided to provide for certain 
basic safeguards for the people in the new 
set up which they called fundamental rights, 
evidently thought it necessary to provide also 
a quick and inexpensive remedy for the en- 
forcement of such rights and, finding that the 
prerogative writs, which the Courts in Eng- 
land had developed and used whenever 
urgent necessity demanded immediate and 
decisive interposition, were peculiarly suited 
for the purpose, they conferred, in the State's 
sphere, new and wide powers on the 
High Courts of issuing directions, orders 
or writs primarily for the 
of fundmental fights, the power 
to issue such directions, etc. ‘for 
any other purpose’ being also included with 
a view apparently to place all the High 
Courts in this country in somewhat the same 
position as the Court of King’s Bench in 
England. But wide as were the powers thus 
conferred, a two-fold limitation was placed 
upon their exercise. In the first place, the 
power is to be exercised ‘throughout the ter- 
ritories in relation to which it exercises juris- 
diction’ that is to say, the writs issued by the 
Court cannot run beyond the territories sub- 
ject to its jurisdiction. Secondly, the person 
or authority to whom the High Court is em- 
powered to issue such writs must be ‘within 
those territories’, which clearly implies that 
they must be amenable to its jurisdcition 
either by residence or location within those 
territories.” 


Patanjali Sastri, C. J. further observed in 
para 7 at p. 218: g 
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“Such limitation is indeed a lögical conse- 
quence of the origin and development of the 
power to issue prerogative writs as a special 
remedy in England. Such power formed no 
part of the original or the appellate jurisdic- 
tion of the Court of King’s Bench. As pointed 
out by Prof. Holdsworth (History of English 
Law. Vol. I, p. 212) these writs had their ori- 
gin in the exercise of the King’s prerogative 
power of superintendence over the due ob- 
servance of the law by his officials and tri- 
bunals, and were issued by the Court of 
King’s Bench-habeas corpus, that the King 
may know whether his subjects were lawfully 
imprisoned or not; certiorari, that he may 
know whether any proceedings commenced 
against them are conformable to the law, man- 
damus, to ensure that his officials did such 
acts as they were bound to do under the 
law, and prohibition, to oblige the inferior 
tribunals in his realm to function within the 
limits of their respective jurisdiction. See also 
the introductory remarks in the judgment in 
AIR 1948 PC 164. These writs were thus 
specifically directed to the persons or autho- 
rity against whom redress was sought and 
were made returnable in the Court issuing 
them and, in case of disobedience, were en- 
forceable by attachment for contempt. These 
characteristics of the special form of remedy 
rendered it necessary for its effective use that 
the persons or authorities to whom the Court 
was asked to issue these writs should be with- 
in the limits of its territorial jurisdiction.” 


11. In State of Uttar Pradesh v. Vijay 
Anand, AIR 1968 SC 946 Subba Rao, J. (as 
he then was) speaking for himself, Sinha, C. J. 
and N. Rajagopala Ayyangar and Venkata- 
rama Aiyar, JJ. observed in Para. 9 at p. 951 
of the report: 


“Article 226 confers a power on a High 
Court to issue the writs, orders, or directions 
mentioned therein for the enforcement of any 
of the rights conferred by Part III or 
any other purpose. This is neither an appel- 
late nor a revisional jurisdiction of the High 
Court. Though the power is not confined to 
the prerogative writs issued by the English 
Courts, it is modelled on the said writs main- 
ly to enable the High Courts to keep the sub- 
ordinate tribunals within bounds. Before the 
Constitution, the charatered High Courts, 
that is, the High Courts at Bombay, Calcutta 
and Madras, were issuing prerogative writs 
similar to those issued by the King’s Bench 
Division, subject to the same limitations im- 
posed on the said writs. In Venkatarathnam 
v. Secy. of State, ILR 53 Mad 979 : (AIR 
1980 Mad 896), a Division Bench of the 
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Madras High Court, consisting -of Venke-a- 

subba Rao and Madhavan Nair, JJ. held that 

the jurisdiction to issue a writ of certiorari 

was original jurisdiction. Ryots of Garab=n- 

dho v. Zamindar of Parlakimedi, AIR 1938 

Mad 7232, another Division Bench of the same 

High Court, consisting of Leach, C. J., end 

Madhavan Nair, J., considered the queson 

again incidentally and came to the same cən- 

clusion and held that a writ of certiorari is_ 
issued only in exercise of the original juris- 

diction of the High Court. In Ramayya v. 

State of Madras. AIR 1952 Mad 300, a Divi- 

sion Bench, consisting of Govinda Menon and 

Ramaswami Gounder, Jj, considered the 

question whether the proceedings under Arti- 

cle 226 of the Constitution are in exercise of 

the original jurisdiction or revisional juriscic- 

tion of the High Court; and the learıued 

fudges held that the power to issue writs 

under Art. 226 of the Constitution is original 

and the jurisdiction exercised is original juris- 
diction. In Hamid Hasan v. Banwarilal Foy, 

(1947) 2 Mad LJ 82 at p. 35 : (AIR 1947 PC 

90’ at p. 93), the Privy Council was consi-er- 

ing the question whether the original civil 
jurisdiction which the Supreme Court of Zal- 

cutta possessed over certain classes of persons 
outside the territorial limits of that jurisdiction 
has been inherited by the High Court. In 
that context the Judicial Committee observ- 
ed: 


‘It cannot be disputed that the issue of sich 
writs is a matter of original jurisdiction.’ 


It is, therefore, clear from the nature of 
the power conferred under Art. 226 of the 
Constitution and the decisions on the subject 
that the High Court in exercise of its pcwer 
under Art. 226 of the Constitution exercises 
orginal jurisdiction, though the said jurisdic- 
tion shall not. be confused with the ordicary 
civil jurisdiction of the High Court. This juris- 
diction, though original in character as zon- 
trasted with its appellate and revisional joris- 
diction, -is exercisable throughout the terri- 
tories in relation to which it exercises jcris- 
diction and may, for convenience, be describ- 
ed as extraordinary original jurisdiction. If 
that be so, it cannot be contended that a 
petition under Art. 226 of the Constitution is 
a continuation of the proceedings under the 
Act.” (Emphasis supplied by us.) 


12. In Tata Engineering and Locomctive 
Co. Ltd. v. Asst. Commr. of Comme-cial 
Taxes AIR 1967 SC 1401, Hidayatullak, J. 
(as he then was) speaking for the Supreme 
Court observed in Para. 8 at p. 1408: 


“The power and jurisdiction of the Eigh 
Court under Art. 226 of the Constitution has 
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been the subject of exposition from this Court. 
That it is extraordinary and to be used spar- 
ingly goes without saying. In spite of 
the very wide terms in which this jurisdiction 
is conferred, the High Courts have rightly re- 
cognised certain limitations on this power. 
The jurisdiction is not appellate and, it is 
obvious that it cannot be a substitute for the » 
ordinary remedies at law. Nor is its exercise 


desirable if facts have to be found on evi- 
dence. The High Court, therefore, leaves 
the party aggrieved to take recourse to the 
remedies available under the ordinary law if 
they are equally efficacious and declines to 
assume jurisdiction to enable such remedies 
to be by-passed.” (Emphasis supplied by us.) 

13. In Shankar v. Krishnaji, AIR 1970 SC - 
Ï, Grover, J. speaking for the Supreme Court 
observed at p. 4: 


“Now when the aid of the High Court is 
invoked on the revisional side it is done be- 
cause it is a superior Court and it can inter- 
fere for the purpose of rectifying the error of 
the Court below. Section 115 of the Civil 
P. C. circumstances the limits of that jurisdic- 
tion but the jurisdiction which is being exer- 
cised is a part of the general appellate juris- 
diction of the High Court as a superior Court. 
It is only one of the modes of exercising 
power conferred by the Statute; basically and 
fundamentally it is appellate jurisdiction 
of the High Court which is being invoked 
and exercised in a wider and larger sense.” 


14. These different decisions of the Sup- 
reme Court clearly bring out the following 
points: 

(1) The revisional jurisdiction which the 
High Court exercises is a part of the general 
appellate jurisdiction of the High Court which 
it possesses over all Courts subordinate to it. 

(2) The power of superintendence under 
Article 227 of the Constitution, prior to its 
amendment by 42nd Amendment Act of 
1976, was a power of judicial superintendence 
akin to the power of revision being exercised 
under Section 115 of the Civil P. C. But, 
after the 42nd Amendment Act, the power 
under Art. 227 of the Constitution can only 
be exercised in respect of orders or decisions 
of subordinate Courts. 


(3) An order made by a single Judge of 
the High Court in exercise of the powers 
under Art. 226 of the Constitution is neither 
in exercise of its appellate jurisdiction nor 
in the exercise of its revisional jurisdiction. It 


is in exercise of its extraordinary original 
jurisdiction. 
15. It is clear from the language of Arti- 


cle 226 of the Constitution of India, prior to 
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its amendment and even after its amendment 
by 42nd Amendment Act of 1976, that when 
a High Court issues a writ, direction or order 
under Art. 226 of the Constitution, in res- 
pect of an order passed by any Tribunal 
functioning within the territories over which 
the High Court exercises jurisdiction, it does 
so, because the Tribunal is also an authority 
within the meaning of the provisions of 
Cl. (1) of Art. 226 of the Constitution. Both, 
before and after the 42nd Amendment Act 
of 1976, Cl. (1) of Art. 226 mentions only 
“any authority”; and it is as an authority 
functioning within the territories over which 
the High Court exercises its jurisdiction that 
Tribunal’s orders are also subject to the juris- 
diction of the High Court under Art. 226. 
There is no exercise of the power of super- 
intendence which is contemplated by Arti- 
cle 227 of the Constitution. All that the High 
Court does in exercise of the ` jurisdiction 
under Art. 226 is to see to it, as pointed out 
by the Supreme Court in Election Commr. v. 
Venkata Rao, AIR 1958 SC 210 (supra), that 
any proceedings commenced. against the citi- 
gens of the country are conformable to the 
law if a writ of certiorari is to be issued, and 
if a writ of prohibition is to be issued, it is 
issued to the inferioy tribunals in the States 
_ to function within the limits of their respec- 
tive jurisdictions. It must be pointed out that 
the power is a power of judicial review in the 
context in which it has to see to it that the 
proceedings pending before the Tribunal as 
well as before any authority constituted under 
law are in conformity with law, and the pro- 
ceedings are carried out in accordance with 
law. The power of superintendence is quite 
distinct from this power under Art. 226 of 
the Constitution. It is trae, as pointed out by 
the Privy Council in Ryots of Garabandho v. 
Zaminday of Parlakimedi, AIR 1948 PC 164, 
that a writ of certiorari is an original writ 
which may issue out of a superior Court re- 
quiring that the record of the proceedings in 
some cause or matter pending before an in- 
ferior Court should be transmitted into the 
superior Court to be there dealt with. The writ 
is so named, because, in its original Latin form 
it required that the King should “be certi- 
fied” of the proceedings to be investigated, 
and the object is tò secure by the exercise 
of the authority of a superior Court, that the 
jurisdiction: of the inferior tribuna] should 
be properly exercised. This writ does not issue 


to correct purely executive acts, but. on the 
other hand, its application is not narrowly 
~ Yimited to inferior “Courts” in the strictest 
sense. Broadly speaking, it may be said that 


if the act done by the inferior body is a judi- 
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cial act, as distinguished from being a minis- 
terial act, certiorari will lie. The remedy, in 
point of principle, is derived from the super- 
intending authority which the Sovereign’s 
Superior Courts, and in particular the Court 
of King’s Bench, possess and exercise over in- 
ferior jurisdictions. As pointed out by Subba 
Rao, J. (as he then was) in State of Uttar 
Pradesh v. Vijay Anand (AIR 1963 SC 946) 
(supra) when the framers of the Constitution 
enacted Art. 226 of the Constitution what they 
did was to mould the remedies which the 
High Court would give under Art. 226 on . 
the pattern of the writs issued by the King's 
Bench Division. But the words of Art. 226 
make it clear that over and above those an-| 
cient writs, the High Court can issue direc- 
tions or orders in the nature of writs to meet 
with the exigencies of a particular situation; 
and the High Courts are not confined to mere 
technicalities of the ancient’ writs, 


16. Under these circumstances, it is ob- 
vious that a learned single Judge of the High 
Court when he exercises powers under Arti- 
cle 226 of the Constitution, exercises extra- 
ordinary original jurisdiction (what may be 
called for convenience sake as constitutional 
jurisdiction is dis- 
tinct from revisional jurisdiction and ap- - 
pellate jurisdiction of the High Court. 
Under these circumstances, it is obvious that > 
the view taken by the Division Bench con- 
sisting of S. H. Sheth and R. C. Mankad, JJ. 
in Letters Patent Appeal No. 308 of 1977 : 
(reported in AIR 1978 Guj 96), cannot be said 
to be correct since it is contrary to the view 
taken in several decisions of the Supreme 
Court referred to hereinabove. It may be 
pointed out that the other High Courts in the 
country have come to the same conclusion as 
we have done in this case (vide Ramayya v. 
State of Madras, AIR 1952 Mad 800, Budge 
Budge Municipality v. Mongru Mia, AIR 1958 
Cal 488 (SB), Aidal Singh v. Karan Singh 
AIR 1957 All 414 (FB) and Kamalnarain v. 
Dwarka Prasad, AIR 1965 Madh Pra 15.) 


17. Before we conclude this judgment we 
may refer to one argument which Mr. H. M. 
Mehta, learned advocate appearing for an in- 
tervener urged before us. He contended that 
Cl. 15 of the Letters Patent is only confined 


to classical civil cases and does not refer to ` 


constitutional jurisdiction of this High Court. 
He contended that constitutional jurisdiction 
is merely a revisional jurisdiction or in the 
alternative it is a jurisdiction akin to revi- 
sional jurisdiction. In this connection, he 
urged that according to the Corpus Juris 
Secundum, supervisory power is akin. to the 
power of superintendence. He further -con- 
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tended that when Cl. 15 of the Letters Pater 
was drafted and amended in 1919, the words 
“revisional jurisdiction” used therein wers 
confined to civil cases exclusively as distic- 
guished from the cases arising under Art. 225 
of the Constitution. He, therefore, contended 
that the words “revisiona] jurisdiction” oc- 
curring in Cl. 15 of the Letters Patent should 
be given a wider interpretation. 


18. The argument of Mr. Mehta that the 
language of Cl. 15 of the Letters Patent must 
be interpreted in the light of the condition 
which prevailed when the Letters Patent wes 
originally brought on the Statute Book, caz- 
not be accepted. In N. S. Thread Co. v. James 
Chadwick and Bros., AIR 1953 SC 357, a 
similar argument was sought to be advanced; 
and Mahajan, J. (as he then was) in Para. 7 
at p. 359 observed : 


“The Trade Marks Act does not provide or 
lay down any procedure for the future cor- 
duct or career of that appeal in the High 
Court, indeed Section 77 of the Act provides 
that the High Court can if it likes make rules 
in the matter. Obviously after the appeal hei 
reached the High Court it has to be determir- 
ed according to the rules of practice and pri 
cedure of that Court and in accordance with 
the provisions of the charter under which 
that Court is constituted and which confe:s 
on it power in respect to the method ari 
manner of exercising that jurisdiction. Ths 
tule is well settled that when a statute direcis 
that an appeal shall lie to a Court alreacy 
established, then that appeal must be regulat- 
ed by the practice and procedure of that 
Court. This rule was very succinctly stated 
by Viscount Haldane L. C. in National Tel=- 
phone Co. v. Postmaster General (1918) Al 
546 in these terms: 

‘When a question is stated to be referreJ 
to an established Court without more, it, -a 


my opinion, imports that the ordinary inc~. 


dents of the procedure of that Court are ip 
attach, and also that any general right cf 
appeal from its decision likewise attaches.” 
Since the order made in exercise of the 
power under Art. 226 of the Constitutic 
is neither a revisional ner an appellate order, 
but is an order made in exercise of the ox- 
ginal jurisdiction, and since there is no other 
provision in the Constitution, the decisicn 
of the High Court is subject to the ordinary 
incidents of the procedure of the High Court 
viz., appealability under Cl. 15 of the Letters 
Patent. 


19. Under these circumstances, we answer 
the question referred to us as follows: 

“An appeal lies against a decision of a 
single Judge of this High Court in the exer- 
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cise of the jurisdiction of the High Court 
under Art. 226 of the Constitution under 
Cl. 15 of the Letters Patent; and it is not 
barred by the wordings of Cl. 15 of the 
Letters Patent. The decision of the learned 
Single Judge cannot be said to.be given in 
the exercise of revisional jurisdiction of the 
High Court; and there is no other bar under 
Cl. 15 of the Letters Patent.” 

20. This Letters Patent Appeal will now 
be placed before the Division Bench for dis- 
posal in accordance with law. 

Order accordingly. 
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FULL BENCH 


. B. J. DIVAN C. J., A. D. DESAI AND 
: D. P. DESAI, JJ. l 


Ambaben and others, Appellants v. Usman- 
bhai Amirmiya Sheikh and others, Respon- 
dents. 


First Appeal No. 403 of 1975, D/- 45- 
1978.° 


Motor Vehicles Act (4 of 1939), S. 95 (1) 
(b) and Proviso to sub-section (1) — Liability 
of insurer under Act policy — Nature. (1974) 
15 Guj LR 428, Overruled. 


So far as the. policy contemplated by Sec- 
tion 95 (1) (b) is concerned, it does not cover 
the risks to (A) persons other than those who 
were carried for hire or reward at the time 
of occurrence of event which gives rise to the 
claim against the insurer and (B) passengers 
other than those who were bona fide em- 
ployees of the owner or hirer of the vehicle 
not exceeding six in number, carried in pur- 
suance of or by reason of a contract of em- 
ployment. Consequently, where free lifts are 
given by the drivers of goods vehicle or pub- 
lic service vehicle and if an event occurs 
which gives rise to a claim against the owner 
of the vehicle and against the insurer, such 
passengers who are not carried for hire or 
reward would have nothing to fall back upon 
except the claim against the owner of the 
vehicle. (1974) 15 Guj LR 428, Overruled. 

Paras 7 and 8) 

Anno: AIR Comm. M. V. Act (Ist Edn.), 
S. 95, N. 8. 

Cases Referred : 
AIR 1978 Guj 158 
AIR 1977 SC 1785 1, 5, 6, 8, 9 


°(Against decision of Nagin N. Gandhi, M. A. 
C. T. Kaira at Nadiad in M. A. C. P. Nò. 94 
of 1978.) : | 


KV/KV/E794/78/SNV _ 


Chronological Paras 
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(1974) 15 Guj LR 428 1, 4 6; 8, 9 
AIR 1967 SC 1424: 1967 Cri LJ 1215 6 
M. C. Shah, for Appellants; Miss S. M. 
Madan, for V. K. Desai, (for No. 2).and P. U. 
Pandya, (for No. 8), for Respondents; B. K. 
Amin, V. J. Desai and N. J. Mehta, Inter- 
veners. 

B. J. DIVAN, C. J. :— This matter has been 
placed before the Full Bench in pursuance of 
the following order passed by a Division 
Bench consisting one of us (A. D. Desai, J.) 
anc. N. H. Bhatt, J. on October 14, 1977. The 
order is in these terms :— 

“Refer to Full Bench as the decision of this 
Court in (1974) 15 Guj LR 428 is admittedly 
toned down by the decision of the Supreme 
Court in AIR 1977 SC 1735 and the question 
raised is an important and arises in many 
pending cases”, 

The question that arose for consideration 
before the Division Bench consisting of J. B. 
Mehta and S. H. Sheth, JJ. in Sakinabibi v. 
Gordhanbhai Prabhudas (1974) 15 Guj LR 
42& was in connection with the provisions of 
Section 95 (1) (b) read with Section 95 (2) 
of the Motor Vehicles Act (4 of 1989) and 
Rule 118 of the Motor Vehicles Rules framed 
uncer the Motor Vehicles Act. The same 


question was considered by the Supreme 


Court in Pushpabai. v. Ranjit G. & P: Co 
AIR 1977 SC 1735. 

2. Section 42. of the Motor Vehicles Act. 
(hereinafter referred to as ‘the Act), pro- 
vides— 

“No owner of a transport vehicle shall use 
or permit the use of the vehicle in any pub- 
lic place whether or not such vehicle is ac- 
tually carrying any passenger or goods save 
in accordance with the conditions of a per- 
mit granted or countersigned by a Regional 
or State Transport Authority or the Commis- 
sion authorising the use of the vehicle in that 
place in the manner in which the vehicle is 
being used”. 

Section 94 provides that no person shall use 
except as a passenger or cause or allow any 
other person to use a motor vehicle in a pub- 
lic place, unless there is in force in relation 
to the use of the vehicle by that person or 
that other person, as the case may be, a policy 
of insurance complying with the require 
ments of Chapter VIII in which Sections 94 
and 95 occur. A few definitions are required 
to be noted in this connection. Section 2 (8) 
defines “goods vehicle” to mean any motor 
vehicle constructed or adapted for use for the 
carriage of goods, or any motor vehicle not so 
constructed or adapted when used’ for the 
carriage of goods solely or in addition to pas- 


sengers. Section 2 (25) defines “public: service: 
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vehicle” to mean any motor vehicle- used or 
adapted to be used for the carriage of pas- 
sengers for hire or reward, and includes a 
motor cab, contract carriage, and stage car- 
riage. Section 2 (28) defines “public carrier” 
to mean an owner of transport vehicle who 
transports or undertakes to transport goods, 
or any class of goods, for another person at 
any time and in any public place for hire or 
reward, whether in pursuance of the terms 
of a contract or agreement or otherwise, and. 
includes any person, body, association or 
company engaged in the business of carrying 
the goods of persons associated with that 
person, body, association or company for the. 
purpose of having their goods transported. 
Section 2 (83) defines “transport vehicle” to. 
mean.a public service vehicle or a goods. 
vehicle. 


3. Section 95-(1) of the Act as amended by 
Act 56 of 1959 is in these terms =~~ 

“In order to comply with the requirements 
of this Chapter, a. policy of insurance must 
be a policy which— 

(a) is issued by a person who is an autho- 
rised insurer or by a. co-operative society al 
lowed under Section 108 to transact the busi- 
ness of an insurer, and 

(b) insures the- person or classes of persons 
specified in the policy to the- extent specified. 
in sub-section (2)— 

(i) against any liability which may be in- 
curred by him in respect of the death of or 
bodily injury to: any person or damage ta: 
any property of a third party caused by or 
arising out of the use of the vehicle in a pub- 
lic place; 

(ii) against the death of or bodily injury 
to any passenger of a public-service vehicle 
caused by or arising out of the use of the 
vehicle in a public: place; 

Provided that a policy shall not be required—~ 


(i) to cover liability in respect off the death, 
arising out of and in the course of his employ- 
ment of the employee of a person insured by 
the policy or in respect of bodily injury sus- 
tained by such an employee arising out of 
and in the course of his employment other 
than a liability arising under the Workmen’s 
Compensation Act, 1923, in respect of the 
death of, or bodily injury to, any such em- 
ployee— 

(a) engaged in driving the vehicle, or 

(b) if it is a public service vehicle, engaged 
as a conductor of the vehicle or in examining 
tickets on the vehicle, or Ty 

(c) if it is a goods vehicle, being carried in 
the vehicle, or 

`- (ii) Except where the vehicle is a vehicle in 
which passengers are carried for hire or re- 
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ward or by reason:of.or:in pursuance «sf 
contract of employment, to -cover liability -n 
‘respect of the death of or ‘bodily ‘injury z0 
‘persons being carried in or upon or -enterizg 


or mounting or alighting from the vehicle’ 


at the time of the occurrence of the -event 
out of which a claim arises... .” 
Sub-section (2) of Section 95 provides— 


“Subject to the proviso to sub-section (_), 
a policy of insurance shall cover any liabil=y 
incurred in respect of any one accident up to 
the following limits, namely— 

(a) where the vehicle is a goods vehicle, a 
limit of fifty thousand rupees in all, including 
the liabilities, if any, arising under the Wo-k- 
men’s Compensation Act 1923, in respect of 
the death of, or bodily injury to, employees 
{other than the driver), not exceeding six in 
number, being carried in the vehicle; 


(b) where the vehicle is a vehicle in whih 
passengers are carried for hire or reward or 
.by reason of or in pursuance of a contract of 
employment— 

(i) in respect of persons other than pes- 
sengers carried for hire or reward, a limit of 
fifty thousand rupees in all; 

(ii) in respect of passengers 

(1) a limit of fifty thousand rupees in all 
‘where the vehicle is registered to carry xot 
more than thirty passengers; 


- (2) a limit of seventyfive thousand rup-es 
in all where the vehicle is registered to ca:ry 
more than thirty but not more than sixty pas- 
sengers; 

(3) a limit of one lakh rupees in all where 
the vehicle is registered to carry more tkan 
Sixty passengers; and 


(4) subject to the limits aforesaid, en 
thousand rupees for each individual passenger 
where the vehicle is a motar cab, and fve 
thousand rupees for each individual pass n- 
ger in any other case”. 


4. Interpreting these provisions of Sec- 
tion 95 and particularly the provisions of 
‘Section 95 (1) (b), ‘the Division Bench -consst- 
‘ing of J. B. Mehta and S. H. Sheth, JJ. in 
‘Sakinabibi’s case ( (1974) 15 ‘Guj LR 438) 
(supra) held— - 


“Section 95 (1) (b) of the Motor Vehices 
Act requires compulsory insurance of “he 
third party risk in respect-of death of or 
bodily injury to any person caused by or azis- 
ing out of the vehicle in a public place. In 
view of the wide -amplitude of the woz:ds 
“any person”, the proviso carves .out.an 2x- 
ception in respect of employee’s risk and in 
respect of passengers risk. In the first pro- 
viso by engrafting an exception to an excep- 
tion the employee tisk ‘has ‘been ‘required to 
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‘be covered :only in respect of certain empleo 


yees mentioned therein in clauses (a), (b) 
and (c), i.e. the driver, conductor or the 
‘ticket examiner in a public service vehicle 
and an employee risk is covered -only to the 
extent of the liability arising under the Work- 
men’s Compensation Act in respect of the 
death of or bodily injury to the person injur- 
ed”. “The proviso (1)”, according to the Divi 

sion Bench. “does not cover even in a goods 
vehicle employees of the owner or hirer of 
the goods who would be normally as a busi- 
ness proposition carried on such a goods 
vehicle. The goods vehicle is, under its per- 
mit under Rule 118 of the Motor Vehicles 
Rules, entitled to carry the owner or hirer or 
bona fide employee of the owner or hirer of 
the vehicle when he is so carried free of 
charge to the extent of limits specified. In 
case of such passengers, the relevant second 
proviso to Sec. 95 (1) provides a positive 
cover by providing liability being covered in 
‘respect of the death of or bodily injury to the 
‘person being carried in or upon the vehicle 
at the time of the occurrence of the event 
out of which the claim arises, if the condi- 
tion laid down in the second proviso is ful- 
filled. In the second proviso, when the cover 
age is required in respect of passenger risk, 
the limitative condition is not by reference ta 
the passengers but by reference to the vehi- 
cle. The limitative condition in terms states 
that the vehicle must satisfy the test by ans- 
wering ‘the statutory description, and it is not 
the passenger who ‘is to answer the statutory 
description. If the vehicle is a vehicle which 
is one, in which passengers are carried, for 
hire or reward or by reason -of or in pursuance 
of a contract of employment, such vehicle 
must have passenger’s risk covered by com- 
pulsory insurance policy for the third party 
Tisk, irrespective of the fact as to what is the 
Class of the passenger who was carried in or 
upon such vehicle at the time of the occur- 
rence of the event which gives rise to the 
claim of compensation. Where, therefore, 
persons are thus normally carried by a goods 
vehicle as passengers when they are lawfully 
permitted even under Rule 118, it would be 
difficult to hold that such goods vehicle 
would not ‘be required to be compulsorily 
insured so far as such passengers carried by 
it are concerned”, “The limitative words”, ac- 
cording to ‘the ‘Division Bench, “would hardly 
be satisfied in the case of ‘passengers who 
have ‘been given lift ‘by way of special kind- 
ness, or if casual solitary use is made of the 
vehicle for carrying a passenger, for some 
small reward whether by way of petro] 
charges ‘or otherwise. ‘Where, however, car- 
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riage of passengers by vehicle is as a busi- 
ness proposition or business exigencies or 
business reasons require carriage of these pas- 
sengers by these vehicles, the legislature has 
rightly made insurance coverage compulsory 
for such passengers even in a commercial 
vehicle”. 

The Division Bench held— 


“Once the vehicle is a vehicle which has 
been earning some kind of reward and is car- 
rying these persons as a business proposition, 
the vehicle would satisfy the statutory test. 
Once the Act lays down the compulsory in- 
surance coverage for the vehicle and when 
the policy in terms states that it has covered 
all the risk which is required to be covered 
under Sec. 95 of the Act, it is obvious that 
the vehicle is compulsorily insured as requir- 
ed under the Act.” 


According te the Division Bench— 


“if the statutory test is by way of a limi- 
tation as to the character of the vehicle 
-which must fulfil this statutory test, it must 
be held that the present commercial vehicle 
which was always used to carry owner's or 
hirer’s goods where passengers would be 
normally carried as permitted under Rule 118, 
was one satisfying the statutory test”. 


According to the Division Bench, the test 
to be applied for the purpose of Sec- 
tion 95 (1) (b) and the proviso to sub-section (1) 
of Section 95 was, what can be called the 
business test in the light of proviso to sub- 
section (1) and the vehicle in the case of 
goods vehicle was to be considered as cover- 
ed by risk if under the terms of coverage, 
it was permitted to carry passengers even in 
the light of Rule 118. In Sakinabibi’s case 
(supra), therefore, business test which was 
adopted by the Division Bench as culled out 
from the decision of similar case in England 
was held to be the test applicable in that 
case. 


5. The question is whether that business 
test is applicable in the light of the decision 
of the Supreme Court in Pushpabai’s case 
(AIR 1977 SC 1785) (supra). In Pushpabai’s 
case (supra), Kailasam, J. speaking for the 
Supreme Court observed in para 19 at 
page 1745: 


“As Section 95 of the Motor Vehicles Act, 
1939, as amended by Act 56 of 1969 is based 
on the English Act it is useful to refer to that. 
Neither the Road Traffic Act, 1960 nor the 
earlier 1980 Act required the users of motor 
vehicles to be insured in respect of liability 
for death or bodily injury to passengers in the 
vehicle being used except a vehicle in which 
passengers were carried for hire or reward or 
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by reason of or in pursuance of a contract of 
employment, In fact, Section 208 (4) of 
the 1960 Act provided that the policy shall 
not be required to cover liability in respect 


` of death of or bodily injury to persons being 


carried in or upon, or entering or getting on 
to or alighting from, the vehicle at the time 
of the occurrence of the event out of which 
the claims arise. The provisions of the Eng- 
lish Act being explicit the risk to passengers 
is not covered by the insurance policy. The 
provisions under the English Road ‘Traffic 
Act, 1960, were introduced’ by the amend- 
ment of Sec. 95 of the Indian Motor Vehicles 
Act. The law as regards general exclusion 
of passengers is stated in Halsbury’s Laws 
of England, Third Edition, Vol. 22, at 
page 368, para 755 as follows :— 


‘Subject to certain exceptions a policy is 
not required to cover liability in respect of 
the death of or bodily injury to, a person bê- 
ing carried in or upon, or entering or getting 
into or alighting from, the vehicle at the time 
of the occurrence of the event out of which 
the claim arises’. 


It is unnecessary to refer to the subsequent 
development of the English law and as the 
subsequent changes have not been adopted 
in the Indian Statute. Suffice it to say that 
the Motor Vehicle (Passenger Insurance) Act, 
1971, made insurance cover for passenger 
liability compulsory by repealing paragraph 
(a) and the proviso of S. 208 (4). But 
this Act was repealed by Road Traffic Act, 
1972 though under Sec. 145 of 1972 Act the 
coming into force of the provisions of Act, 
1971 covering passenger liability was delayed 
until December 1, 1972”. 


Sections 95 (a) and 95 (b) (i) of the Motor 
Vehicles Act adopted the provisions of the 
English Road Traffic Act, 1960, and excluded 
the liability of the insurance company regard- 
ing the risk to the passengers. Section 95 pro- 
vides that a policy of insurance must be a 
policy which insures the persons 
against any liability which may be incurred 
by him in respect of death or bodily injury 
to any person or damage to any property of 
a third party caused by or arising out of the 
use of the vehicle in a public place. The plea 
that the words “third party” are wide enough 
to cover all persons except the person and 
the insurer is negatived as the insurance 
cover is not available to the passengers made 
clear by the proviso to sub-section which 
provides that a policy shall not be requir- 
ed.... 


. Then, clause (ii) of the proviso is set out. 
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The Supreme Court proceeds— 

“Therefore, it is not required that a policy 
of insurance should cover risk to the passeng- 
ers who are not carried for hire or reward. A: 
under Section 95 the risk to a passenger ir 
a vehicle who is not carried for hire or re 
ward is not required to be insured the plez 
of the counsel for the insurance company wik 
have to be accepted and the insurance com. 
pany held not liable under the requirement - 
of the Motor Vehicles Act.” 


6. In first appeals Nos. 544 to 546, 557, 58% 
and 584 of 1978, all disposed of by a conr 
mon judgment dated August 22, 1977 (re 
ported in AIR 1978 Guj 153) by a Division 
Bench consisting of J. B. Mehta, Acting Chie 
Justice and P. D. Desai, J., the two dec= 
sions one in Sakinabibi’s case ( (1974) 15 Guj 


LR 428) (supra) and the other in Pushpabais — 


case (AIR 1977 SC 1785) (supra) were cor- 
sidered by the Division Bench. In the course 
of the judgment, J. B. Mehta, Acting Chief 
Justice, observed in the light of the decision 
of the Supreme Court in Pushpabai’s case 
(supra) (at p. 156):— 


. “The statutory language of the proviso (i) 
in Section 95 (1) is now found by their Lorc- 
ships to bè explicit and the statutory langu- 
age itself gives the point of time in the very 
exception which is laid down that a policy 
shall not be required to cover liability in re - 
pect of the death of or bodily injury to pe- 
sons being carried in or upon or entering cr 
mounting or alighting from the vehice 
at the time of the occurrence of the 
event out of which the claim arises. When 
the coverage is given by engrafting an er 
ception on the exception by the openirg 
words of this proviso ‘except where the vehi- 
cle is a vehicle in which passengers are carri- 
ed for hire or reward or by reason of or i0 
pursuance of a contract of employment”, tke 
relevant time contemplated in the excepticn 
would have to be borne in mind, also for tke 
purposes of that exception to the excepticn 
which gives the positive coverage. It shoul 
also be borne in mind that even the “pubke 
service vehicle” definition in Sec. 2 (25) im 
our Act is as any motor vehicle used or adapt- 
ed to be used for the carriage of passenge-s 
for hire or reward and including a motor cah, 
contract carriage, and stage carriage, which 
has no notion of business therein so as to ix- 
dicate that the vehicle would satisfy this te-t 
only when the carriage of passengers was fcr 
hire or reward by way of a business propos- 
tion, 


The interpretation of this definition even 
in the context of a penal liability was by ad- 
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opting this user test in the decision in State 
of Mysore v. Syed Ibrahim, AIR 1967 -SC 
Ce re 


Therefore, even in the context of penal 
liability in our country this user test is ap- 
plied and a motor vehicle occasionally used 
for carrying passengers for hire or reward is 
regarded when so used as a public service 
vehicle The positive coverage is 
given by this exception “where the vehicle 
is a vehicle in which passengers are carri- 
ed for hire or reward or by reason of or in 
pursuance of a contract of employment” and 
therefore, the vehicle would satisfy the user 
test once the passengers fulfil this necessary 
condition of being carried for hire or reward 
or by reason of or in pursuance of a contract 
of employment on this particular occasion at 
the time of the occurrence of the event out 
of which the claim arises”. 


en ae tt awn 


Finally, summing up the effect of the deci- 
sion in Pushpabai’s case (supra) J. B. Mehta, 
Acting C. J. observed (at p. 157):— 


“In view of these considerations it is clear 
that after the legal position is now settled by 
the Supreme Court, we can no longer fall back 
on the aforesaid business test which was ad- 
opted by us in the aforesaid decision and re- 
lying upon that business test which the vehi- 
cle must satisfy we had contemplated its fur- 
ther extension as was done in England that 
if the vehicle satisfied this statutory business 
test it was immaterial whether on that parti 
cular occasion who was carried, a passenger 
for hire or reward or even a person carried 
free of charge. If the relevant test which is 
now evolved for the passenger risk is that the 
passenger must be one carried for hire or re- 
ward or by reason of or in pursuance of 2 
contract of employment, which would auto- 
matically fulfil the condition laid down in the 
exception that the vehicle is a vehicle in which 
passengers are carried for hire or reward or 
by reason of or in pursuance of a contract 
of employment, on that particular occasion at 
the time of the occurrence of the event out 
of which the claim arises, it is obvious: 
that the risk of such a passenger who was 
given a free lift and who was not carried for 
any hire or reward or by reason of or in pur- 
suance of a contract of employment would not 
be required to be covered in view of the 
aforesaid settled legal position. ae being 
ultimately a contract’ of indemnity, if the 
policy of insurance is not compulsory, the 
insurance company could not be held liable 
when it is not statutorily bound to cover this 


‘passenger risk of free passengers and when 


voluntarily it has not given any extra cove 
rage.....” 
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Thus, J. B. Mahta, Acting Chief Justice who 
delivered the principal judgment in Sakina- 
bibis case (supra) has himself pointed out in 
the subsequent decision in first appeal 
No. 544 of 1978 and other matters decided 
in August 1977 that the test which was ap- 
plied in Sakinabibi’s case (supra) no longer 
applies for the purpose of finding out the 
liability of the insurer as to whether at the 
time when the event occurred out of which 
the claim arises, the vehicle was a vehicle 
in which passengers are carried for hire or 
reward or whether the passengers are carried 
in the vehicle by reason of or in pursuance 
of .a contract of employment on that parti- 
cular occasion at the time of occurrence of 
the event. It is while applying this test that 
ultimately, as pointed out by the Supreme 
Court, the insurers liability will have 
to be judged and if a particular passen- 
ger in fact is not a passenger for hire or re- 
ward, then the policy would not cover the 
risk arising out of death or bodily injury to 
such passenger. In all cases where the policy 
ef insurance covers risk under Section 95 of 
the Act or what is usually known as Act policy, 
the risk to the passengers who are not carri- 
ed for hire or reward would not be covered 
and the insurer will not be liable for death or 
bodily injury to passengers who are not carri- 
ed either for hire or reward. 


7. Before concluding the judgment, we 
must point out that in innumerable cases all- 
over the country, passengers are in fact carri- 
ed for hire or reward by the driver of the 
vehicle or sometimes free lifts are given by 
the drivers of goods vehicle or public service 
vehicle and if an event occurs which gives 
rise to a claim against the owner of the vehi- 
cle and against the insurer, such passengers 
iwho are not carried for hire or reward would 
have nothing to fall back upon except the 
claim against the owner of the vehicle. The 
practice of carrying such passengers is fairly 
widespread and, therefore, it is desirable that 
the legislature by suitable amendment makes 
a provision for covering all risks of injuries to 
such passengers as well. 


8. We, therefore, answer the question re- 
ferred to us as follows:— 


The decision in Sakinabibi’s case, (1974) 15 
Guj LR 428 is toned down, to the extent we 
have indicated in our judgment above, by 
the decision of the Supreme Court in Push- 
pabai’s case, AIR 1977 SC 1785 and in the 
light of that decision, it is obvious that so 
far as the policy contemplated ‘by Section 95 
(1) (b) is concerned, it does not cover the 
risks to (A) persons other than those who 
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were carried for hire or reward at the time 
of occurrence -of event which gives rise to the 
claim against the insurer and (B) passengers 
other than those who were bona fide em- 
ployees of the owner or hirer of the vehicle 
not exceeding six in number, carried in pur- 
suance of or by reason of a contract of em- 
ployment. 


9. We wish to make it clear that nothing 
that we have stated in the course of this judg- 
ment should be considered to affect the liabi- 
lity in respect of six bona fide employees of 
the owner or hirer of the vehicle and the 
provisions of Section 95 (1) (a). We are not 
concerned in the course of this judgment with 
any provisions of Section 95 (2) and the ex- 
tent of liability and we are concerned with 
this whether the business test which was 
evolved by the Division Bench in Sakinabibi’s 
case (1974-15 Guj LR 428) (supra) is still 
good law looking to the decision in Push- 
pabai’s case (AIR 1977 SC 1735) (supra). 

10. The matter will now go back before ~ 
a Division Bench for disposal of the first ap- 
peal in the light of what we have stated here- 
inabove. 

Order accordingly. 
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(A) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Boy aged 12 knocked down by 
truck — Leg crushed under wheel resulting 
in its amputation from above ankle — Com- 
pensation — Deduction on account of contri= 
butory neglicence of boy — Validity — Con- 
tributory negligence if can be attributable to 
a child — Factors to be considered. 


1-5- 


A distinction must be necessarily drawn be- 
tween children and adults when the question 
of contributory negligence arises, for a child 
cannot be expected to be as careful for his own 
safety as an adult. Where a child is of such 
an age as to be unable to fend for himself 
or to be naturally ignorant of danger, or 


*(Only portions approved for reporting by 
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**(Against decision of K. M. Satwani, M. A. 
C. T. Baroda in M. A. C. Appln. No. 64 of 
1976.) 
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where in doing an act which contributed’ tc: 
the: accident, he was: only following the in- 
stincts natural. to his age and the circum- 
stances, he is not guilty of contributory negli 


gence. A child should be found guilty of con~, 


tributory negligence: only if it. is: established. 
as a matter of fact. on the evidence on record. 
that he is of such an age and understanding 
as reasonably to be expected to take precau- 
tions for his own: safety and. the blame for the: 
accident could be necessarily attached: to him. 

. (Para 11) 

In cases of road accidents, it must be: borna. 
in mind that a child is not possessed. of thə 
read sense or the experience of elders. Even É 
it transpires that he-was taught road disciplina 
either at home or at.. school and that, there- 
fore, if he had bestowed some: thought, ha. 
would have realized that it was his duty 3 
take reasonable care for his own: safety, still 2 
normal child would not beheld culpable in 
view of his propensity to forget altogether what 
has been taught to him if something else is 
uppermost in his mind. A normal child. is. 
always momentarily forgetful of the perils. cf 
crossing and walking on a road, regretfully 
though, and under such circumstances, if be, 
failed to notice even an: oncoming. vehicle: and 
got hurt by it, he cannot. be held guilty cf 
contributory negligence. In such a case, the 
question of the duty of the driver of the 
vehicle must be examined with greatest pre- 
cision and unless the driver is in a position fo 
show on establishment of. primary facts: thet 
he was driving the: vehicle in such a manner 
that he could have brought it to standstill in 
case of emergency and that the accident wes 
inevitable or unavoidable, the inference of. 
his negligence and his alone must be raised 
almost as a matter of course. (Para 1!) 


In the instant case the reasoning on tke 
basis of which the Tribunal attributed com- 
tributory negligence to the boy aged about 12) 
was that on a busy narrow road. when there 
was heavy traffic at or about. the time at 
which the. accident took. place, it was very 
risky and rash on the part of a pedestrian to 
walk on the road at a distance of about 8 
feet from the footpath. According to the Tri- 
bunal, the boy was quite unmindful of tke 
vehicular traffic on the road, particularly tke 
traffic approaching from behind him and, as 
such, he was: guilty of contributory negi- 
gence. 


Held that the finding of contributory negi- 
gence recorded by the Tribunal and a. coa- 
sequent deduction out of the amount awarded. 
a sum equivalent to 10% on. account of the 
contributory negligence. of the child coud: 
not. be sustained on. the: evidence: on. record.. 
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The driver was driving a heavy vehicle like: 
a truck on a road on which there was heavy 
traffic and that: it was,. therefore, his duty to. 
take- extra care. He. should’ have been all the 
more careful having regard to the fact that 
school-going children were walking along or 
on the road. The driver, however, admittedly 
failed in this duty. His own admission at the 
trial was that he should have driven the truck 
at a slower speed. The driver was, therefore, 
not driving the vehicle in such a manner 
that it could have been brought to- a stand- 
still in an emergency.. The accident was, 
therefore, not inevitable or unavoidable, when 
once. the negligence of the driver was found 
to be responsible for the occurrence of the: 
accident, it was. impossible to hold! that there 
was contributory negligence. on the part of 
the child so as to relieve the driver even. 
partially from the: evil consequences which 
followed his. wrongful act. Case law: discuss- 
ed. (Para 18) 


Anno: AIR Comm. M. V. Act (4 of 1989), 
(Ist Edn.), S. 110-B, N. 8. 


(B) Motor Vehicles Act (4 of 1939), Sec- 
tion: 110-B — Damages for non-pecuniary loss 
— Bracket of damages for different injuries 
— Assessment. 


Damages awarded for pain and suffering 
and loss of amenity constitute a conventional 
sum which is taken to be the sum which society 
deems fair, fairness being interpreted by the 
courts in the light of previous decisions. Thus 
there has been evolved a set of conventional 
principles providing a provisional guide to the 
comparative severity of different injuries, and 
indicating a bracket of damages into which 
a particular injury will currently fall. The 
particular circumstances of the plaintiff, in- 
cluding his.age and any unusual deprivation he 
may suffer, is reflected in the actual amouiit . 
of the award. The fall in the value of money 
leads to. a continuing reassessment of thsee 
awards and to periodic reassessments of dama- 
ges: at certain. key’ points. in the pattern. where 
the disability is readily identifiable and not 
subject to large variations in individual cases. 
The age of the injured person will also make 
a considerable difference because, for exam- 
ple, an old lady with a broken and deform- 
ed. leg will heve fewer years to- suffer than 
a young boy with a similar handicap: 

(Para 15) 


In the instant case right leg of a young boy 
aged 12 had’ to be amputated from above the 
ankle. Considering the facts of the case in= 
cluding. the: young age. of the appellant and 
the: need to: periodically reassess the dama- 
ges at certain key points in view of the fall- 
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ing value of money, and the rising standard 
of living, a sum of Rs. 25,000/- was awarded 
as damages for non-pecuniary loss. AIR 1978 
Guj 184 and ILR (1972) Guj 574, Rel. on. 
(Para 20) 
Anno: AIR Comm. M. V. Act (Ist Edn.), 
S. 110-B, N. 2. 


(C) Motor Vehicles Act (4 of 1989), Sec- 
tion 110-B — Damages for pecuniary loss — 
Assessment — Factors to be considered. 


Pecuniary loss is itself divisible into two 
categories —- one negative and another posi- 
tive. In the first category falls the deprivation 
of earnings or other items which would have 
been received but for the accident and have 
now been taken away. In the second cate- 
gory is comprised the new positive burden 
of expenses required to be incurred as a re- 
sult of the accident. For the assessment 
under the first sub-head, an estimate of the 
probable future earnings had there been no 
accident and the actual earning power after 
the accident has to be made and the diffe- 
rence between the two is the loss of earn- 
ing capacity which will have to be justly 
compensated. Several factors such as reduc- 
ed eligibility for employment or loss of chances 
of favourable employment and loss of 
career will have to be considered. However, 
it is not easy to make such an estimate in 
the case of a young boy about whose pros 
pective earning and probable loss one has 
only to make an estimate —~ often a very 
rough estimate — based purely on guess 
work. There are serveral uncertainties 
and imponderables involved. Under the 
other sub-head, namely, the new prospective 
burden of expenses to be incurred as a re 
sult of the accident, the costs of medical ex- 
penses, if any, which injured person might 
be required to incur in future and his need 
of nursing and constant attendance and extra 
nourishment, if any, have to be taken into 
account, (Para 21) 


In the present case, the Tribunal assessed 
the probable income of the appellant who 
was a boy of 12 at Rs. 800/-. It then made 
a deduction therefrom to the extent of one 
fourth for the handicap suffered by the appel- 
lant on account of the loss of the limb. It 
thus estimated the prospective pecuniary loss 
at Rs. 75/- per month. The datum annual 
figure was accordingly arrived at Rs. 900/- 
per annum and applying the multiplier of 15 
the Tribunal awarded compensation in the 
sum of Rs. 18,500/-. 


Held, that the Tribunal erred in principle 
in ignoring altogether the second sub-head 
of loss and in not awarding any compensation 
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to the appellant in that behalf. Besides, the 
assessment of the Tribunal in respect of the 
loss of earning capacity was based on a gross 
underestimate. The best method to adopt 
was to make a global assessment under both 
the sub-heads and to award compensation for 
pecuniary loss taking into account all the re- 
levant factors. Having regard to all the 
circumstances of the case, if the pecuniary. 
loss of the appellant was estimated at Rupees 
250/- per month, i. e. at Rs. 8,000/- per 
annum, it would take care of every conceiva- 
ble relevant factor. In case of a young boy 
aged 12 the multiple to be adopted could 
not be less than 15. On the aforesaid basis, 
the pecuniary loss would cometo Rs 45,000/- 
and the compensation under this head must 


have been in the said sum. (Paras 28, 24) 
Anno: AIR Comm. M. V. Act (Ist Edn), 

S. 110-B, N. 2. 
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AIR 1978 Guj 196 93 
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2. The claim for compensation arose out 
of an accident which occurred on July 10, 
1975 at about 11-45 A. M. behind Nyaya 
Mandir on the Madan Zampa Road in the city 
of Baroda. The appellant-claimant, who was 
at the material time aged about 12, was at 
that time returning from his school. Two of 
his friends accompanied him. The appellant 
was proceeding along the road from north to 
south. A truck bearing No. GTG _ 1100, 
which was proceeding in the same direction, 
approached from behind and knocked. down 
the appellant. The right foot of the appellant 
was crushed under the front left wheel of 
the vehicle. The appellant was immediately 
removed to the S. S. G. Hospital) Baroda 
where, on examination, it was found that as 
a result of the injuries the bones, muscles and 


‘tissues of the right foot were crushed. Opera- 


tion was performed on the same day and the 
right foot of the appellant was amputated 
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from above the ankle. The appellant was 
discharged from the hospital on July 31, 1975. 
According to the evidence of the appellant, 
as a result of the amputation he is required 
to use crutches. He has got an artificial leg 
prepared at Poona which he uses along with 
special shoes while going to the school. 

34, x x x x x x x 

5. The first question which arises for con- 
sideration is whether the Tribunal’s finding 
‘as to the contributory negligence of the ap- 


pellant to the extent of 10% is just, proper . 


and legal. In dealing with this question, it 
is required to be borne in mind that the ap- 
pellant at the material time was aged about 
12. He was, therefore, a child and not an 
adult person. In Halsbury’s Laws of Eng- 
land, Third Edition, Volume 28, Para. 98 at 
page 98 are found the following observations 
which are relevant and which may, therefore, 
be quoted :— 


“A distinction must be drawn between 
children and adults, for an act which would 
constitute contributory negligence on the 
part of an adult may fail to do so in the case 
of a child or young person, the reason being 
that a child cannot be expected to be as care- 
ful for his own safety as an adult. Where 


a child is of such an age as to be naturally 


ignorant of danger or to be unable to fend 
for himself at all, he cannot be said to be 
guilty of contributory negligence with regard 
to a matter beyond his appreciation, but quite 
young children are held responsible for not 
exercising that care which may reasonably be 
expected of them. 


- Where a child in doing an act. which con- 
tributed to the accident was only following 
the instincts natural to his age and the cir- 
cumstances, he is not guilty of contributory 
negligence, but the taking of reasonable pre- 
cautions by the defendant to protect a child 
against his own propensities may afford evi- 
dence that the defendant was not negligent, 
and is therefore not liable. 


The question whether a child is of suffi- 
cient age and intelligence to realise and ap- 
peciate the risks he runs so as to be capable 
of being guilty of contributory negligence is 
a question of fact for the jury.” ` 
These observations made by the learned auw 
thors are borne out by some of the leading 
decisions to which we shall now refer. 


6. In Yachuk v. Oliver Blais Co. Ltd., : 


1949 AC 386, the Privy Council was concern- 
ed with the case of an infant appellant, nine 
years of age. He, in the company of his 
younger brother, aged seven, made- a false 
representation to an employee at the respon- 
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' denť’s gasoline station that he required some 


gasoline for his mother’s motor car which was 
“stuck down the street”. The boys in fact 
wanted the gasoline to make torches to be 
used in a game, out of sight of, and some 
distance from, the gasoline station. After pro- 
curing gasoline, the appellant dipped a bul- 
rush in the pail of gasoline, handed it, dripp- 
ing, to his younger brother, and lighted it. 
The gasoline lying in the pail, which was 
between the boys, caught fire and the infant 
appellant was severely burned. On a claim 
by the child against the respondent for dam- 
ages for negligence, the Supreme Court of 
Canada held, concurring with the finding of 
the trial Court, that there was contributory 
negligence on the part of the infant plaintiff. 
In reaching this conclusion, the Supreme 
Court of Canada reversed the decision of the 
Court of appeal for Ontario which had held 
that the defence of contributory negligence 
failed because “if one gives to a child an ex- 
plosive substance, and the child, with a limit- 
ed knowledge in respect to the likely effect 
of the explosion, is tempted to meddle with 
it to his injury, it cannot be said in answer 
to a claim on behalf of the child that he did 
meddle to his own injury, or that he was tem- 
pted to do that which a child of his years 
might reasonably be expected to do.” The 
Privy Council found on examination of the 
evidence that the infant plaintiff had no know- 
ledge of the peculiarly dangerous quality of 
gasoline. He knew, no doubt, that an object 
soaked in gasoline could be ignited with a 
match. He did not know that gasoline was 
a volatile liquid capable of producing a highly 
inflammable vapour likely to burst into flame 
if heat was brought near it. The boy himself 
had deposed that his father had told him to 
keep away from his gasoline torch but that 
neither of his parents had ever warned him 
to be careful with gasoline. On the evidence 
as it was, the Privy Council found it impos- 
sible to regard’ him as any more capable of 
taking care of himself in the circumstances 
in which he was placed than a normal boy 
of his age might be expected to be. The 
Privy Council held that the principle flowing 
from the following -observations of Lord 


' Denman C.J. in Lynch v. Nurdin, (1841) 1 


QB 29 at p. 38 was rightly applied by the 
Court of Appeal for Ontario :— 


“The most blameable carelessness of this 
servant having tempted the child, he (the 
defendant) ought not to reproach the child 
with yielding to that temptation. He has 
been the real and only cause of the mischief. 
He has been deficient in ordinary -care; the 


child, acting without prudence or thought, 


—_ 
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has, however, shown these qualities in as 
great a degree as he could be expected to 
possess them. His misconduct bears no pro- 
portion to that of the defendant which’ pro- 
` duced it.” 


The Privy Council concluded that it was a 
fair inference from the evidence that it was 
the very property of gasoline which he neither 
knew, nor could be expected to know, which 
brought about his misadventure. On the facts 
of the case, therefore, the find- 
ing of contributory negligence was held to 
be not supportable. 


7. In Gough v, Thorne, 1867 AC 188, the 
Court of Appeal was concerned with a child 
aged 138% who was waiting on a pavement 
along with his elder brother to cross a main 
road. The driver of a vehicle stopped his 
vehicle to allow them to cross and beckoned 
them to pass. While they were crossing the 
road, the child was knocked down by another 
vehicle which came from behind at a rash 
speed. It was contended on behalf of the 
driver of the offending vehicle that the child 
should have leant forward. to ensure that 
there was no other vehicle approaching from 
the off-side of the stationary vehicle and that 
therefore the child was guilty of contributory 
negligence. The learned trial Judge had held 
that there was contributory negligence on the 
part of the child who was careless in advanc- 
ing past the lorry into the open road without 
pausing to see whether there was any traffic 
coming from her right. The degree of the 
child’s responsibility was assessed at one-third. 
Lord Denning, M. R. reversed the said find- 
ing holding that : 


“I am afraid that I cannot agree with the 
Judge. A very young child cannot be guilty 
of contributory negligence. An older child 
may be; but it depends on the circumstances. 
A Judge should only find a child guilty of 
contributory negligence if he or she is of 
such an age as reasonably to be expected to 
take precautions for his or her own safety; 
and then he or she is only to be found guilty 
if blame should be attached to him or her. A 
child has not the road sense or the experience 
of his or her elders. He or she is not to be 
found guilty unless he or she is blameworthy.” 
In the facts of the case it was found that no 
blameworthiness was attributable to the child 
at all. In view of the fact that the’ driver of 
the stationary vehicle had beckoned her to 
pass, a child of 18%, it was observed, - was 
not expected to lean forward and look to see 
whether anything was coming, which’ indeed 


might be reasonably expected of a grown-up. 


person with a fully developed road sense. 
Danckwerts, L. J. observed that as regards 
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the point about contributory negligence on 
the part of the child, he was entirely in 
agreement with “every word” which Lord 
Denning M. R. had said. Salmon, L. J. observ- 
ed that the question as to whether the child 
could be said to have been guilty of con- 
tributory negligence depended on whether 
any ordinary child of 18% could be expected 
to have done any more than this child did. 
The learned Law Lord proceeded to observe: 

“I say, “any ordinary child”. I do not mean 
a paragon of prudence; nor do I mean a scat 
ter-brained child; but the ordinary girl of 13% 
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I agree that if she had been a good deal older 
and hardened by experience and perhaps 
consequently with less confidence in adults, 
she might have said to herself. “I wonder if 
that man has given the proper signal to tra- 
ffic coming up? I wonder if that traffic has 
heeded it? I wonder if he ought to have 
beckoned me across when he did and whe- 
ther he’ looked behind him before doing so”. 


She might not have gone past the front of 
the lorry without verifying for herself that 
it was safe to do so; but it would be quite 
wrong to hold that a child of 18% is negli ` 
gent because she fails to go through those . 
mental processes and relies unquestioningly. 
on the lorry driver’s signal.” 


The learned Law Lord, in view of this reason- 
ing, agreed with Lord Denning, M. R., on the 
finding as to contributory negligence. 


8. In Jones v. Lawrence, (1969) 8 All ER 
267, the plaintiff was a boy aged seven years 
and three months. He ran out from behind 
a parked van across a road, apparently with- 
out looking. There was a collision between 
the infant plaintiff and the defendant wha 
was riding a motor-cycle due to the defen- 
dant’s negligence in travelling at about 50 
miles per hour in a built-up area where there 
was a 80 miles per hour speed limit. The 


‘infant-plaintiff sustained lacerations and frac- 


tures including a fractured skull. He had 
made an excellent recovery from his injuriés 
but there was some evidence of permanent 
brain damage resulting in impairment of his 
ability to concentrate.. The accident resulted 
however in his missing one term’s schooling 
and his school work was adversely affected 
for two or three years thereafter. At the trial, 
one of the defences raised was regarding con- 
tributory negligence. Cumming Bruce, J. 
held that the infant plaintiff should not have 
run out across the road in the path of a motor- 
bicycle driven down the road at about 50 
miles per hour. The question, however, wag 
whether it was proved that he had shown a 
culpable want of care for his own safety. He 
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had been taught road discipline and at tbe 
date of the trial when he was aged about Ù 
he described in the witness-box with perfe-t 
skill what he had been taught. The learned 
Judge then proceeded to observe:— 


“I do not doubt that he had received tht 
teaching before the date of the accident and 
that if he had given the matter a thought Fe 
would have realised it was his duty, as -a 
matter of taking reasonable care for his ova 
safety, to advance with the utmost cauticn 
and look round the corner of the van in ord=r1 
to see whether anything was coming before 
he walked or ran across the. road, The pi- 
pensity, however, of infants of seven ye=s 
and three months to forget altogether what 
they have been taught was sensibly descr- 
ed by his schoolmistress. She made an obser- 
vation that if a child of that age wants :0 
get anywhere, he will forget all he has be-n 
taught. She said such children do not remen- 
ber if something else is uppermost in their 
minds. She was only describing what I regard 
_as the normal experience of children of tae 
age of seven years and three months.... 


In my view the defendant has failed as a 
matter of probability to show that the infasat 
plaintiff was culpable or that his behavicur 
was anything other than that of a normal chdd 
who is, regretfully, momentarily forgetful of 
the perils of crossing a road. After all, what 
he had failed to notice was not the oncom- 
ing movement of a lorry, a bus or a car Eat 
a motor-bicycle which, of itself. is probaly 
less likely to force itself, as it approaches ~n 
the attention of a small child. Thus I neca- 
tive contributory negligence.” 


9. Nearer home we have the decision 3f 
a single Judge of this Court in Minor Jayencra 
v. Dwarkadas Keshavlal Patel, First App<al 
No. 170 of 1971 decided on Feb. 10/™, 
1973. In that case, the appellant, a boy aged 
about 9 years at the time of the accident, 
was crossing the road and his hand was hdd 
by an adult person. -After covering a shat 
distance while crossing the road, the app-t- 
lant got released his hand and proceed «d 
ahead alone and when he reached in tae 
centre of the road, he found a truck comig 
and he, therefore, started crossing tie 
remainder of the road with a swift motica. 
When he had covered about  three-fourch 
width of the road, the truck came in spe-d 
and knocked him down. That accident ga~e 
rise to the claim application which ultimatey 
came to this Court. D. A. Desai, J. (as he 
then was) who heard the appeal, observed: 


“The drivers of trucks in India are presum- 
ed to know that children of tender age ae 
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likely to run at the last moment or dart 
across the road. It is not open to them to say 
that none should cross the road while the 
vehicle is in motion, so that the drivers could 
have a free and easy passage.” 


The correct approach, according: to the learn- 
ed Judge, therefore, was that at any given: 
point of time on a given road, the driver must 
so drive his vehicle as to be able te bring 
the vehicle to a stand-still in case of emer- 
gency. In that case, the driver had acmitted 
that he had seen the boy crossing ths road 
and even then he was unable to avcid the 
collision. Therefore, it was found that the 
accident could not have occurred but ior the 
negligence of the driver. The learned Judge 
then proceeded to make the following ob-. 
servations: 


ideas . I would like to observe that 
when it is a question of a minor who is the 
victim of the accident, one could hardir argue 
with confidence that the minor was guilty 
of contributory negligence.” 
The learned Judge then referred to the deci- 
sions in Gough v. Thorne and Jones +, Law- 
rence (1967: AC 183 and 1841-1 QB 29) 
(supra) and proceeded to observe:— 


“In order that the defence of contributory 
negligence must succeed, it must be shown 
that the victim of the accident by bis own | 
negligence contributed to the occurring of the 
accident. Negligence can. be attributed to a 
major person or to an adult person. Negli- 
gence is referable to a state of mind ir either 
taking a risk or omitting to take precautions. 
Rashness is also referable to a state cf mind 
deducible from the surrounding circum: 
stances. Could it be said in the i case of an 
infant that by its act deliberately done dis- - 
‘closing a master mind it contributed zo the 
happening of the accident? The answer ob- 
viously must be in the negative.... ...... 
In fact, while deciding any question of the 
cause of accident where a minor is involved, 
the area of driver’s duty must be examined 
with greatest precision, ‘because in the case 
of a child the driver must take all precautions 
to avoid the collision. In fact, in such a. 
case one can safely say that unless the driver: 
is in a position to show that the accident was 
an inevitable and unavoidable accidsnt on 
establishment of primary facts, the inference 
of his negligence must be raised almast as a 
matter of fact.” 


The learned Judge, on the facts of the case 
before him, came to the conclusion that the 
driver of the truck was solely responsible for 
the accident and that the accident was at- 
tributable to the rash and negligent driving 


20 Guj. . [Prs, 9-11] 


of the motor truck by the driver and that 
the finding of the Tribunal that the minor 
applicant failed to prove that the accident was 
attributable to the. rash and negligent driving 
- of the motor truck by the driver was not cor- 
rect, 


10. Our attention was drawn to the deci- 
sion of a Division Bench of this Court ip 
Rehana Rahimbhai v. Transport Manager, 
Ahmedabad Municipal Transport Service, 
1976 Acc CJ 156 : (AIR 1976 Guj 37). That 
was a case in which a young girl aged about 
16 was returning from her school on bicycle. 
A municipal bus was coming from the oppo- 
site direction. The bus was not on the cor 
rect side and it was driven at more than nor- 
mal speed which was expected in a road con- 
gested with the traffic of school children. The 
Court came to the conclusion that the roof 
and the main cause of the accident was the 
rash and negligent driving of the bus. It 
was, however, found further that the girl had 
taken a wrong decision in swerving her cycle 
towards the right hand side and that in so 
doing she had taken a decision which was 
highly risky. On these findings, the Court 
held (at p, 46 of AIR):— 


“If we look to the facts of this case in the 
light of the chain of causation, we find that 
initially it was the negligence of the driver 
of the bus which frightened the appellant to 
take a particular decision. It was as a result 
of this negligence in driving the bus which 
induced the appellant in taking a wrong deci- 
sion of going to the wrong side. Here it 
should be noticed that at the relevant time 
the appellant was hardly of 16 years of age. 
A girl of her age would surely: not possess 
the matured and calm thinking which could 
be expected of persons of an advanced age. 
Under the circumstances, we do not find 
ourselves in agreement with the learned Gov- 
ernment- Pleader that, even if it is believed 
that this is a case of contributory negligence, 
the appellant’s contribution to the accident 
should be assessed at 50%. In our opinion, 
if an integrated and comprehensive view of 
causation and responsibility is taken, it can- 
not be said that the appellant has contributed 
anything more than 25% to the unfortunate 
accident.” 


It appears to have been thus found in that 
case that the girl was guilty of contributory 
negligence and that the extent of negligence 
was 25%. Two things, however, require to 
be borne in mind in the context of this deci- 
sion. First, that it does not appear to have 
‘been argued and the Court’s attention does 
not appear to have been focussed on the 
question that in case of victims of accidents 


5 


A. R. Gandhi v. A. K. Diwan (Desai J.) 


ALR 


who are not major, the aspect of contributory 
negligence assumes a different colour, None 
of the decisions to which we have made a re- 
ference earlier appear to have been cited and 
considered by the Court. The decision, 
therefore, passes sub silentio, so far as the 
culpability on account of negligence on the 
part of a minor is concerned. It is well settled 
that a decision is only an authority for what 
it. actually decides. What is of the essence 
in a decision is its ratio and not every ob- 
servation found therein nor what logically 
follows from the various observations made 
in it. It is not a profitable task to extract a 
sentence here and there from a judgment and 
to build upon it (see State of Orissa v. Su» 
dhansu Sekhar Misra. AIR 1968 SC 647). The 
decision in Rehana’s case, therefore, cannot 
be read as laying down a principle contrary 
to what the several decided cases have ad- 
opted. Secondly, the girl in that case was 
aged 16. She was only two years. short of 
the age of majority and, therefore, she was 
near adult. This decision cannot, therefore, 
be read as laying down that contributory ne- 
gligence is attributable to children, irrespec- 
tive of whether they are of an age and pos- 
sess understanding by virtue of which they 
could be reasonably expected to, take precau- 
tions for their own safety. 


11. The principles which emerge on a re | 
view of the authorities may be thus summa- 
rized: A distinction must be necessarily drawn 
between children and adults when the ques- 
tion of contributory negligence arises, for, a 
child cannot be expected to be as careful for 
his own safety as an adult. Where a child 
is of such an age as to be unable to fend for 
himself or to be naturally ignorant of dan- 
ger, or where in doing an. act which contri-} 
buted to the accident, he was only following 
the instincts natural to his age and the cir 
cumstances, he is not guilty of contributory 
negligence. A child should be found guilty 
of contributory negligence only if it is estab- 
lished as a matter of fact on the evidence o 
record that he is of such an age and under- 
standing as reasonably to be expected to take 
precautions for his own safety and the blame 
for the accident could be necessarily attach- 
ed to him. In cases of road accidents, i 
must be borne in mind that a child is no 
possessed of the road sense or the experience 
of elders. Even if it transpires that he was 
taught road discipline either at home or a 
school and that, therefore, if he had bestow 
ed some thought, he-would have realized tha 
it was his duty to take reasonable care 
his own safety, still.a normal child woul 
not be held culpable. in view of his propen- 
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sity to forget altogether what has been taught 
to him if something else is uppermost in hB 
mind. A normal child is always momentaril7 
forgetful of the perils of crossing and walking 
on a road, regretfully though, and under suca 
circumstances, if he failed to notice even aa 
on coming vehicle and got hurt by it, he cac- 
not be held guilty of contributory negligence. 
In such a case, the question of the duty cf 
the driver of the vehicle must be examined 
with greatest precision and unless the driver 
is in a position to show on establishment of 
primary facts that he was driving the vehic‘e 
in such a manner that he could have brought 
it to standstill in case of emergency and 


that the accident was inevitable or unavoid- 


able, the inference of his negligence and his 
alone must be raised almost as a matter of 
course. . 


12. Let us now proceed to examine the 
evidence led at the trial, from which contri- 
butory negligence on the part of the appel- 
lant was inferred. The Panchanama, Ex. £), 
as earlier stated, shows that there were blood- 
stains on the road at a distance of about 8 
feet from the eastern foot-path. The evidence 
of the appellant is to the effect that he was 
walking on the left side on the tar road and 
that the truck came from behind and knock- 
ed him down. Under cross-examination, Re 
stated that he did not know of the truck till 
it came and dashed against him. He denied 
the suggestion that there was a quarrel Fe- 
tween him and his friends or that they were 
hitting each other with their school bags amd 
that as he got a push from a friend, he fell 
down or came into contact with the truck. 
The evidence of the first respondent (driver) 
under examination-in-chief is in tune wh 
the suggestion put to the appellant under 
cross-examination. Under cross-examinaticn, 
the driver deposed that he had seen the boys 
for the first time when he was at a distanze 
of about 15 feet. He applied the brakes but 
they did not work. He was unable to say as 
to how far his vehicle was from the left side 
foot-path at the time of the accident. In 
terms, he admitted that he should have driven 
slower than what he did, having regard to 
the fact that there was heavy traffic on the 
narrow road at the time of the accident. The 
Tribunal does not appear to have accepted 
the case with regard to the appellant having 
come into contact with the vehicle as he was 
pushed by his companions, The reasoning 
on the basis of which the Tribunal attribat- 
ed contributory negligence to the appellant 
was that on a busy narrow road when there 
was heavy traffic at or about the time at 


.}which the- accident took place, it. was vary 
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risky and rash on the part of a pedestrian to 
walk on the road at a distance of akout 8 
feet from the footpath. According tc the 
Tribunal, the appellant was quite unmindful 
of the vehicular traffic on the road, parti- 
cularly. the traffic approaching from behind 
him and, as such, he was guilty of contribu- 
tory negligence. The. question is whetier, in 
the light of the well-settled principles, this 
finding can be sustained on the evidemce on 
record. ' 


13. Now, in the first place, it must be 
borne in mind that this is a case in which the 
driver was driving a heavy vehicle like a 
truck on a road on which, there was heavy 
traffic and that it was, therefore, his cuty to 
take extra care. He should have been all the 
more careful having regard to the fact that 
school-going children were walking along or 
on the road. The driver, however, admitted- 
ly failed in this duty. His own admission at 
the trial was that he should have driven the 
truck at a slower speed. The driver was, 
therefore, not driving the vehicle in such a 
manner that it could have been brougat to a 
standstill in an emergency. The a:cident 
was, therefore, not inevitable or unavcidable. 
In such a case, when once the negligence of 
the driver is found to be responsible ior the 
occurrence of the accident, it is impossible to 
hold that there was contributory negligence 
on the part of the appellant so as. to relieve 
the driver even partially from the evil con- 
sequences which followed his wrongful act. 
In the next place, it is idle to suppose that a 
normal boy aged 12, who is not expected to 
be a paragon of prudence, has the road sense 
or the experience of the hazards of tke road 
traffic to the same extent as his elders. This 
is all the more so in a country like ours 
where even elders are not possessed of that 
degree of road discipline. It is not an uncom- 
mon sight here to find even adults walking 
on the road although there. is an extensive 
foot-path or crossing the road at andom 
though zebra-crossing is provided. There is- 
no evidence to show that the appellent was. 
taught road discipline either at home or at 


school and that he was, therefore, bestowed 


with an understandings that it wes . haz 
ardous to walk on the road. Even if thare was 
such evidence, it would have been required 
to be: considered whether, when he was on 
his way home from the school in a playful 
mood in the company of his friends, he would 
not have overlooked all that he was taught. 
That apart, if he alighted from the feot-path 
and walked at a distance of about 8 feet 
from the foot-path on a road which was 28 


ft. wide and was knocked down, from be- 
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hind, it could hardly be inferred that his con- 
duct was culpable. We cannot also overlook 
‘the circumstance that in this case the vehicle 
came from behind without sounding even the 
horn. It appears to us, in the overall context 
of all the circumstances of the case, that this 
is not a case in which a boy aged about 12 
could reasonably be expected to take precau- 
tions for his own safety and that the only 
inference which could be drawn is that the 
negligence was that of the driver and his 
alone. We, therefore, find it difficult to up- 
hold the finding of contributory negligence 
recorded by the Tribunal and reverse its 
award in so far as it deducted out of the 
amount awarded a'sum equivalent to 10% 
on account of the contributory negligence of 
which it found the appellant guilty. Conse- 
quently, the deduction in the sum of Rupees 
2400/- made by the Tribunal out of the 
amount awarded by it on account of the con- 
tributory negligence of the appellant will have 
to be quashed and set aside. 


l4 x x x X X x X X 


. 15. It is well settled that a person injured 
by anothers wrong is entitled to general 
damages for non-pecuniary loss such as his 
pain and suffering, past and future, and his 
loss of amenity: and enjoyment of life. In our 
recent decision in Babu Mansa v. Ahmedabad 
Municipal Corporation, First Appeal No. 1080 
of 1978 decided on April 5, 1978 : (reported 
in AIR 1978 Guj 184), we had an occasion to 
consider this question in some detail. We 
have there pointed out that damages award- 
ed for pain and suffering and loss of amenity 
constitute a conventional sum which is taken 
to be the sum which society deems fair, fair- 
ness being interpreted by the courts in the 
light of previous decisions. Thus there has 
been evolved a set of conventional principles 
providing a provisional guide to the compara- 
tive severity of different injuries, and indicat- 
ing a bracket of damages into which a parti- 
cular injury will currently fall. The particular 
circumstances of the plaintiff, including his 
age and any unusual deprivation he may 
suffer, is reflected in the actual amount of 
the award. The fall in the value of money 
leads to a continuing reassessment of these 
awards and to periodic reassessments of 
damages at certain key points in the pattern 
where the disability is readily identifiable and 
not subject to large variations in individual 
cases. The age of the injured person will 
also make a considerable difference because, 
for example, an old lady with a broken and 
deformed leg will have fewer years to suffer 


than a young boy with a similar handicap. 
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16. Herein, we are concerned with a 
young boy aged 12 whose right leg above 
the ankle has been amputated. In awarding 
compensation for non-pecuniary loss in such 
a case, we must be guided by damages award- 
ed in comparable cases. We must, at the same 
time, bear in mind the particular circum- 
stances’ of the appellant including ‘his age and 
the need to continually reassess damages in 
view of the fall in the value of money. In 
Quantum of Damages in Personal Injury and 
Fatal Accident Claims by Kemp and Kemp, 
Volume 2, 1975 Edition, the learned authors 
have digested at pages 10211 and 10251 some. 
of the English cases in which compensation 
was awarded for non-pecuniary loss to per- 
sons whose one leg below knee was amputat- 
ed. Those cases, in our opinion, are com- 
parable and they throw light on the bracket 
of damages into which an injury of this kind 
currently falls in England. The following 
table gives in a summary form the particulars 
of three of such awards: 


Age of the victim Year of Amount 
at the time of the the | awarded, 
accident. award, — 

20 1962 £ 6500 

21 1975 £ 8500 

47 1975 £ 10,000 
17. We shall next refer to two cases de- 


cided by this Court where the claimant had 
suffered a loss of limb and compensation was 
awarded to him for pain and suffering and loss 
of amenities and enjoyment of life. In Ran- - 
jitsingh Gopalsingh v. Meenaxiben, (1972) 18 
Guj LR 662, it was observed that the -con- 
ventional amount on the basis of the normally 
accepted standard in our country was to 
award Rs. 10,000/- for pain and suffering in 
the case of loss of a limb. In that case, how- 
ever, it was held that the conventional . 
amount could hardly compensate the personal 
loss in the case of a young girl aged 11 who 
had lost her right arm and, therefore, addi- 
tional 75% amount was awarded and the 
total amount under the head of pain and suf- 
fering and personal loss was made in the sum 
of Rs. 17,500/-. Be it noted that at page 671 
the Court specifically observed that in award- 
ing this amount it had not taken into con- 
sideration the personal inconvenience and 
discomfort or social discomfiture or con- 
sciousness of loss which the girl was likely to 
suffer because it was felt.that the global as- 
sessment would take care of all these factors. 


However, the special circumstance that in 
the case of a female such loss of limb may 
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considerably affect the chances of marriage 
was particularly taken into account. 


18. In Keshavlal Bhagwandas Parmar 7. 
Fasubhai Altrapbhai Saiyed, First Appeal 
No. 1141 of 1969 which was decided with 
First Appeal No. 1149 of 1969 on Dec. 7, 
1971; ° the Division Bench was concerned 
with the case of an injured claimant who 
was aged 39. His left leg was: amputated 
from the thigh above the knee. There was 
also amputation of little index-finger of the 
left hand. It was there observed that so far 
as personal loss is concerned, besides the 
normal amount for pain and suffering, in such 
cases the injured must get an additioral 
amount because of his personal handicap aad 
discomfort and personal devaluation, which 
should be evaluated at least at 3/4th and 
the total amount of compensation should 3e 
in the sum of Rs. 17,500/-. 


19. The English cases -and the two cases 
decided by this Court dealing with loss of 
limb indicate that the award under this head 
is usually of a substantial amount. In the two 
English cases where the injured plaintiff was 
aged about 20 or 21, an award in the sum of 
£ 6500/- was made in 1962 and an award in 
the sum of £ 8500/- was made in the year 
1975. Both were cases of amputation of keg 
below the knee. This pattern indicates vot 
only that the awards were substantial kut 
also that they were revised upwards wth 
passage of time in view of the fall in the 
value of money. In the cases of Meenaxiken 
and Keshavlal (1972-18 Guj LR 662 and ILR 
(1972) Guj 574) both of which were cases of 
loss of limb, Rs. 17,500/- were awarded as 
just compensation although in Meenaxibe=’s 
case Rs. 10,000/- were indicated to be the 
conventional sum for pain and suffering in 
the case of loss of limb. In Babu Mans3’s 
case (AIR 1978 Guj 184), although it was 
not a case of loss but of permanent handicap 
of a limb, we awarded a sum of Rupees 
15,000/- as the global amount under tais 


head in the case of a boy aged about 15 hev- | 


ing regard to the need to reassess damages 
in the light of the fall in the value of money. 
These awards furnish a provisional guidance. 


20. As a result of the amputation of his 
right leg above the ankle, the young boy w-th 
whom we are concerned is required to tse 
crutches. He has got an artificial leg prepared 
which he uses along with special shoes.. He 
has, in terms, deposed that he has given 1p 
cycling. It is obvious that he cannot walk 
long distance at a time. He will have to give 
up many pleasures and amenities of life. He 


° Reported in ILR (1972) Guj 574. 
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will have to seek support from outside 
agency even in regard to his day to dey pur 
suits of life. He will suffer social discomfi- 
ture. His other prospects in social life will 
also suffer. When our own Court has award- 


ed in the year 1971 a sum of Rs. 17,00)/- for - © 


the loss of limb in the case of a young gir} 


-aged about 11 and also in the case of an 


adult aged about 39 (who obviously ha: fewer 
years to live than the appellant hereir), we 
are of the view that an award in the sum of 
Rs. 25,000/- under this head would 5e just 
and proper im the instant case. We ace con- 
scious of the fact that in Meenaxibens case, 
the injured person was a girl with all disabi- 
lities peculiar in the case of a female where- 
as hereiñ we are concerned with a boy. Like- 
wise, we are conscious of the fact that in 
Keshavlal’s case the amputation of the leg 
was above the knee and there was amputa- 
tion of one of the fingers. Herein the amputa- 
tion is below the knee and no other limb is 
amputated, Still, however, considerirg the 
facts of this case including the young age of 
the appellant and the need to periodically re- 
assess the damages at certain key peints in 
view of the falling value of money, end the 
rising standard of living, we are awa-ding a 
sum of Rs. 25,000/- to the appellant. This, in 
our opinion, is the bracket of damages into 
which this kind of injury will currencly fall. 
We are, therefore, unable to uphold the 
we in the sum of Rs. 10,000/- under this 
head. 


21. Next comes the compensation under the 
head of pecuniary loss. As has been often 
pointed out, this loss is itself divisikle into 
two categories—one negative and another posi- 
tive. In the first category falls the depzivation 
of earnings or other items which woud have 
been received but for the accident and have 
now been taken away. In the second category 


is comprised the new positive burder. of ex-| . i 


penses required to be incurred as a result of 
the accident. For the assessment under the 
first sub-head, an estimate of the probable 
future earnings had there been no eccident 
and the actual earning power after the acci 
dent has to be made and the difference be- 
tween the two is the loss of earning capacity 
which will have to be justly compensated. 
Several factors such as reduced el gibility 
for employment or loss of chances of favour- 
able employment and loss of career will have 
to be considered. However, it is not easy to 
make such an estimate in the case of £ young 
boy about whose prospective earning ard prob- 
able loss one has only to make an estimate 
— often a very rough estimate — based pure- 


ly on guesswork. There are several uncer-|. 
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tainties and imponderables involved. Under 
the other sub-head, namely, the new -prospec- 
tive burden of expenses to be incurred as a 
result of the accident. the costs of medical ex- 
penses, if any, which the injured person might 
be required to incur in future and his need 
of nursing and constant attendance and extra 
nourishment, if any, have to be taken into ac- 
count. 


22. In the present case, it appears that the 
Tribunal has awarded compensation by taking 
into account only the loss suffered under the 
first sub-head. It has not at all taken into ac- 
count the loss under the second sub-head. 
The Tribunal assessed the probable income of 
the appellant at Rs. 800/-. It then made a 
deduction therefrom to the extent of one- 
fourth for the handicap suffered by the appel- 
lant on account of the loss of the limb. It 
thus estimated the prospective pecuniary loss 
at Rs. 75/- per month. The datum annual 
figure was accordingly arrived at Rs. 900/- 
per annum and applying the multiplier of 15. 
the Tribunal awarded compensation in the 
sum of Rs. 18,500/-. The question is whether 
the Tribunal erred in law in making this 
award. 


23. Now, it appears to us in the forefront 
that the Tribunal erred in principle in ignor- 
ing altogether the second sub-head of loss to 
which we have referred earlier and in not 
awarding any compensation to the appellant 
in that behalf. Besides, the assessment of the 
Tribunal in 
capacity is based on a gross underestimate. 
The evidence of the father of the appellant, 
Ramchandra Gandhi, who is doing business 
in grains and groceries, is to the effect that 
he wanted his son to be a doctor cr an engi- 
neer. He has deposed that he had himself 
studied up to the first year class of B. Com. 
degree course. His eldest son was in 8th 
Standard. His daughter was studying in 
S, S. C. The appellant was reading in the 5th 
Standard at the time of the accident. In the 
4th Standard he had passed with a rank ‘be- 
tween 10th and 15th. It would not be un- 
reasonable to hold, having regard to this 
family background, that the appellant would 
in all probability have come out successfully 
in a degree course and then taken to some 
business, profession or avocation or even em- 
ployment which would have given him a 
comfortable living. In these days, to assess 
the prospective income of a boy aged about 
12 under these circumstances at Rs. 300/- 
per month, is to make a gross underestimate. 
Likewise, to assess the loss of earning capa’ 
city at 25% only in the case of a loss of a 
vital limb, which brings about permanent 
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respect of the loss of earning ` 


ALR, 


disability, is also a gross underestimate. As 
pointed out by us in our recent decision in 
Bharat Premji v. Ahmedabad Municipal Cor- 
poration, First Appeal No. 620 of 1974 decid- 
ed on April 7/10, 1978: (reported in AIR 
1978 Guj 196) in estimating the future loss 
of income, the primary consideration must be 
the nature and extent of the disablement ot 
the limb — permanent or temporary — total 
or partial — and its likely resultant effect on 
the earning capacity in the chosen avocation, 
profession or employment. It is, therefore, not 
tight to treat this problem as an abstract 
mathematical exercise. Therefore, the estimat- 
ed loss of earning capacity in the sum of 
Rs. 75/- per month where there is amputa 
tion of right leg below knee of a boy with this 
family background is also not realistic. Even 
on merits, therefore, the award suffers from 

an obvious error. 


24. In the circumstances such as are pre- 
sent in this case, the best method to adopt 
would be to make a global assessment under 
both the sub-heads and to award compensa- 
tion for pecuniary loss taking into account all 
the relevant factors enumerated above. The 
appellant’s eligibility for employment, assum’ 
ing that in his future life he would have 
sought employment, is bound to be reduced. 
In any case, any person not suffering such 
disability would be preferred and, therefore 
there is a loss of chance of favourable em’ 
ployment. Even assuming that the appellant 
would not have sought employment but taken 
to some profession, there is no manner of 
doubt that even if there be no total loss of 
career, there will be considerable handicap in 
pursuing that career. For a lawyer or doctor 
or engineer, to work on crutches or with an 
artificial limb and surgical boots, is bound to 
be a somewhat difficult exercise, But this is 
not all. The appellant will constantly need 
some attendance. He may also have to 
periodically incur expenditure on new crut- 
ches. The artificial limb will have to be re- 
placed from time to time as the appellant 
grows in age and physical changes occur. The 
surgical boot would also for the same reason 
need to be replaced, There is no positive evi- 
dence whether any medical expenses will be 
needed to be incurred and whether the appel- 
lant would need any special nourishment. 
But, on probabilities, some expenditure even 
on this count cannot be ruled out. For all 
this also the appellant has to be compensated. 
It appears to us, having regard to al) cir- 
cumstances of the case, that if the pecuniary 
loss of the appellant is estimated at Rs. 250/- 
per month, that is to say at Rs. 3,000/- per 
annum, it would take care of every conceiv- 
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able relevant factor. In case of a young 
boy aged 12 the multiple to be adopted can- 
not be less than 15. The Tribunal, having re- 
gard to all the imponderables, has ‘taken “he 
multiple of 15 and we see no reason to de- 
part from that. On the aforesaid . basis, the 
pecuniary loss would come to Rs. 45000/- 
and the compensation under this head nrust 
be in the said sum. We are unable to upkold 
the award in the sum of Rs. 13,500/- urder 
this head. 


25. We accordingly hold that the appelant 
is entitled to additional compensation as 
under as a result of the foregoing dis-us- 
sion ;— - 

Rs, 2400 /-: Deduction for contribu‘ory 
negligence disallowed. 


26 $ 


Rs. 15000/- 





Pain and suffering and ‘oss 
of amenities and et oy- 
ment of life. . 
Rs. 31500/- : Future pecuniary loss. 
Rs. 48900/- 





The appellant will accordingly be ent&led 
to additional compensation in the sum of 
Rs. 48,900/- with interest at 6% per anrum 
from the date of the claim petition and pro- 
portionate costs throughout. The respondants 
shall deposit the said amount in the Trib-nal 
within two months. Out of the ` said amcunt 
the Tribunal will arrange to have an amcunt 
of Rs. 48000/- deposited in fixed deposit with 
a nationalized bank for a period of ten years 
with the condition that the appellant will not 
be entitled to withdraw the amount before 
the due date nor will it be open to hir: to 
raise any loan against the said fixed deposit 
without the prior permission of the Tribunal. 
Till the fixed deposit matures the appel ant 
will be entitled only to- receive interest ac- 
cruing due from time to time, if he so desires. 
The balance amount including the amour: of 
costs and interest will be paid over to the 
guardian of the appellant after due identifica- 
tion. This direction is being given with the 
consent of the learned advocate appeaczing 
on behalf of the appellant to whom a sug- 
gestion to this effect was made by the Court 
in the interest of the appellant himself. In ziv- 
ing this direction, we have also been gu ded 
by the fact that an amount of Rs. 21,610/- 
will be made available to the appellant as 
soon as he completes his age of 18 years. A 
part of the compensation amount would thus 
become available to him in none too disant 
future. There will be no order as to the costs 
of the respondents. A copy of this order will 
be sent by the Registry to the Collector as 


_ 


Khusmanben Bankulal v. Bababhai Rangildas (Bhatt J.) [Prs. 1-8} Gj. 25 


the appeal has been preferred by the ‘appel- 


lant as an indigent person. 
Appeal allowed. 
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N. H. BHATT, J. 

Khusmanben Bankulal and <cnother, 
Appellants v. Babubhai Rangildas and 
others, Respondents. 

Second Appeal No. 55 of 1974, Df- 17-4- 
1978.** 

Hindu Law — Partition — ‘Zan be 
effected even when one -coparc2ner is 
minor — Partition is not transfer of pro- 
perty — (T. P. Act (1882), S. 5). AIR 1939 
Mad 769 (SB), Dissented from. 


Even when one of the co-parceners is 
a minor, joint family property can be 
partitioned. If the minor has got any 
grievance, it would be perfectly pen to 
him to get that partition reopened by 
alleging fraud or unconscionable charac- . 
ter of the partition. Partition is not 
transfer in terms of S. 5 of the T. P. Act. 
AIR 1939 Mad 769 (SB), Dissented from: 
AIR 1932 PC 158 and AIR 1966 3C 432, 
Rel. on. €Para 8) 

Anno: AIR Comm, T, P. Act (4ta Edn.), 
S. 5, N. 4. 


Cases Referred: Chronological Paras 
AIR 1966 SC 432 8 
AIR 1939 Mad 769 (SB) 8 
AIR 1932 PC 158 ` 8 


B. S. Trivedi, for Appellants; S. N. 
Shelat, for Respondent No. 1. 


JUDGMENT :— 1. to7. x x X X 


8 Mr. Trivedi then urged that the 
said agreement in so far as it restricted 
the transfer absolutely and stagneted the 
flow of the property was void >n two. 
grounds. He firstly stated tkat the 
mother had no authority to bind her son. 
The mother was the natural guardian, but 
when the defendant, No. 2 had become 
major, he chose not to challenge this 
understanding between the parties. It 
cannot be disputed that even when one 
of the co-parceners is a minor, joint 
family property can be partitioned. If 
the minor has got any grievance, % would 


*(Only portions approved for repo-ting by 
High. Court are reported here). 

**(Against decision of C. C. Morakhia, 
Addl. S. J. Surat in Civil Appeal 
No. 302 of 1971). 
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" |be perfectly.open to him to`get that parti-. 


-jtion ‘reopened by alleging fraud or un- 
conscionable character of the partition. 
Nothing of the sort had been done by the 


defendant No. 2 on attaining. majority. 


long ago. As a matter ‘of fact, till . the 


suit came’to be filed in the. year 1968, he ` 


had sat with folded hands. - This issue 


is picked up.by him only: with .a view to ` 
see that the plaintiffs suit is frustrated. 


“on any plausible legal plea. The judg- 
ment: of Privy Council in the case of 
Mohammad Raza v. Mt. Abbas Bandi 
Bibi, AIR 1932 PC 158 has clinched this 
question. The Privy Council in that case 
held as follows :— 


"The terms of the compromise were 
binding, that the restriction as to aliena- 
tion was only partial and that such a 
partial restriction’ was neither repugnant 
to law nor to justice equity and good 
conscience.” 


In that case there was an express agree- 
‘ment between the parties that the pro- 
perty was not to be alienated outside the 
family. This condition was upheld by 
the Privy Council. Mr. Trivedi tried to 
urge that this view of the Privy Council 
was sought to be explained away by the 
Madras High Court in the case of Trichi- 
nopoly Varthaga Sangam Ltd. v. T. N. 
Shanmughasundaram, AIR 1939 Mad 769 
(SB). In that case a term in the parti- 
tion deed amongst the father and sons 
restraining the sons: during as well as 
after the lifetime of the father from 
alienating their share to a stranger to the 
family was held to be the restriction on 
alienation amounting to an absolute re- 
striction and, therefore, void under S. 10 
of the T. P. Act. It is difficult for me to 
accept this view of the Madras High Court 
because the view expressed by the Privy 
Council is very clear and emphatic. Se- 
condly, the Madras wiew proceeds. on 
the assumption that partition is transfer 
in terms of S. 5 of the T. P. Act, but the 
Supreme Court in the case of V. N. Sarin 
v. Ajit Kumar Poplai, AIR 1966 SC 432, 
has held that partition is no transfer, On 
facts also, the agreement Ex. 3/1 cannot 
be said to be an agreement imposing ab- 
solute restrictions firstly ‘because this 
arrangement is limited to the period as 
long as the property remained common 
property, that is as long as it was not 
partitioned by metes and bounds. Se- 
condly, there is no restriction because 
what is provided for is the preference in 
the matter of giving possession to the 
exstwhile members of the joint Hindu 


A.LR. 


family: Mr. Trivedi’s apprehension that 
if these ‘relations declined to accept the 


- offer, there ‘would be no transfer at all is 
- difficult to be’ upheld because it is open 
‘to the party’ intending to sell etc. ta get 
` the property partitioned by metes and 
-bourids and secondly because in such con- 


tingéncies the restriction which was in- 
tended for the benefit of those people can 
be deemed to have been waived by other 

members not accepting the offer. 
§ te ll. x x x x x 
Appeal dismissed. 
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P. D. DESAI AND M. K. SHAH, JJ. 
Gujarat Mineral Development Corpora~ 
tion Ltd. Ahmedabad, Appellant v; 
Varjubhai Lallubhai Bhil and others ete., 


Respondents. 


First Appeals Nos. 371 to 373 of 1974, 
D/- 21-4-1978.* 

(A) Motor Vehicles Act (4 of 1939), Sec- 
tions $5 and 96 —- Insurer undertaking 
wider coverage than minimum Act liabi- 
lity — Extent of insurer’s liabilities, 


Though under S. 95 (1), Proviso (i) the 
Folicy was statutorily required to cover 
liability in respect of the death of, or 
bodily injury to, any employee of the 
insured arising out of and in the course 
of his employment, if such employee was 
carried in the goods vehicle, only to the 
extent of the liability arising under the 
Workmen’s Compensation Act, 1923, the 
Insurance Company in the present case 
had offered a wider cover to the Insured 
under the policy in question in considera« 
tion of the payment of an additional pre« 
mium. 


Held that the liability of the owner- 


insured for compensation in respect of 


death of the deceased which arose under 
the Fatal Accidents Act, 1855 and the 
liability of the owner-insured for com- 
pensation in respect of the injuries sus- 
tained by the injured persons which arose 
under the Common Law was covered by 
the wider coverage contained in Insurance 
Policy and therefore the Insurance Coms 
pany must reimburse the owner-insured 
in respect of the entire liability arising 


*(Appeals against decision of D. C. Ghee~ 
wala, Motor Accident Claims Tribunal 
Baroda in M. A. C. Appin. No. 23 of 
1973). 


JV/KV/E491/78/CWM 
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out of the accident in question in respect 
of the deceased and the injured perscns 


since it was within the limits stipulazed a 
in the: policy. Consequently, by vir-ue. 
“he, . 


of the indemnity so extended by 
Insurance Company to the insured; it -2e- 


the extent of that arising under he 
Workmen’s Compensation Act, 1923. “IR 
1977 Guj 179, Rel. on. (Para 16) 


In respect of the liability arising out of 
such wider coverage, it would be oper to 
the third party to proceed against <he 
Insurance Company under S. 95 (1) for she 


Satisfaction of the award. AIR 1975 Guj. 


133, Rel. on. (Para 26) 
Anno: AIR Comm., M. V. Act {Jst 
Edn.), S. 95, N. 2; S. 96, N. 1. 


(B) Motor Vehicles Act (4 of 1939), S 
tions 110-B and 95 — Award of Tribunal 
— Liability of Insurance Company arising 
at Common Law. 


in a case where compensation is clam- 
ed by the injured person against  xhe 
owner of a vehicle on the basis of zhe 
negligent act of the driver during zhe 
course of his employment, the law wkich 
applies is the common law. If an award 
comes to be made in such a proceeding, 
it is made on the principles of Common 
Law. The liability, therefore, arises at 
common law. If the owner of the vehi- 
cle has insured himself in consideration 
of an additional premium against sich 
liability by provision contained in zhe 
insurance policy, the Insurance Comp._ny 
will be liable to indemnify the owner in 
respect of such liability. In such a c.se, 
it could not be said that the liability ~vas 
confined only to the extent of the lizbi- 


mein = ee ine 
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Gujarat Mineral Developmext Co rpn. Vv. vV. L Bhil - 
lity under mE Workmen’ S Compensation 


{Prs. tah: 


Act. . (Para 18) 
Anno: AIR: Comm., M. y- At (Ist - 

Edn.), S. 110-B, N. $ S: 95, N. 2. 
(Cy. Civil P, C. (5 of 1908), S: 36 and 


© 0. 41, R. 1:— First appeal — New plea. 
came liable to satisfy the entire awed: .” 
The Tribunal was, therefore, apparerrly ` 
in error in confining the liability only to 


' It-is not Opén to the appellant “oO raise 


_-a~plea involving investigation inte ques- 
“tions of fact’ ‘at the aera stage for the 


first time. (Fara 19) 
Anno: AIR Comm: e P. C. (9th Edn. ), 
©. 41, R. 1, N. 12. -> 
Cases Referred : chcanolevient Paras 
AIR 1977 SC 1248 : 18 
AIR 1977 Guj 179 : 1977 ACJ 44 7,17 
AIR 1975 Gui 133 : (1975) 16 Guj LR 498 
tee 
(1974) 15 Guj LR 428 
AIR 1973 Guj 216: (1972) 13 Guj LR = 
q 


(1971) 12 Guj LR 783 24 ` 
AIR 1970 SC 376 24 | 
AIR 1964 SC 1736 T 


F. A. No. 371 of 1974: S. B. Vekil, for 
Appellant; S. C. Shah for C. K. Petel (for 
Nos. 1 and 2) and R. N. Oza (for No. 4), 
for Respondents. 


F. A. No. 372 of 1974: S. B. Vekil, for 
Appellant; S. C. Shah (for No. 1) and 
R. N. Oza (for No. 3), for Respondants. 

F. A. No. 373 of 1974: S. B. Vekil, for 
Appellant: S. C. Shah (for No. 1) and 
R. N. Oza (for No. 3), for Respondents. 


P. D. DESAI, J. :— The followirg table 
gives the necessary particulars regarding 
this group of appeals :— 


(See table below) 


2. On March 10, 1972 a dumper bear- 
ing No. GT. 5223 owned by the appel- 
lant and driven by respondent No. 3 in 
First Appeal No. 371 of 1974 and respon- 
dent No. 2 in the other two First Appeals 


ee 





No. of Descrip- No, of Claim in Awarded iesaranes Claim in Cross-ob- Name of the 
Appeal tion of Cc. M.A-C.  mmount res s abi Appeal jectionsand dezeased or 
the Appin. Applica- claim irjure 
Appellant tion satisfy the award therein person 
Rs, Rs. Rs. Rs, Rs, 
F, A Owner of 22/78 16,000/- 13,100/- 4,200/- 11,109j- 4,200/-by  Vangaria 
No. NA the vehicle i aiii nsu., Co, Maes 
(deceased) 
Rs 5,000/- by 
claimants 
F. A. -do- 60/73 20,000/- 1$/800/- 5,880/- 14,800/- 5,£80/- by J alfa 
_ No. 372/74 em i : nsu, Co, e Bhil 
; Ued 
person) 
F. A. -do 61/73 12,000/- I»,120J. 5,880/- 10,120/- 5.880/-by  Džia Bhilia 
No. 373/74 i Insu. Co. Bhil 
(injured 


p2rson) 





Ga TO. 
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met with an accident at about 5.30 P. M. 
on the road leading from Amba Dunger 
to Kadipani in Chhota~-Udepur Division 
of Baroda District. The vehicle at the 
material time was loaded with stones. 


The deceased and injured persons were. 


travelling in the said vehicle. It appears 
that at a certain spot on the said road, the 
vehicle capsized. As a result thereof, the 
deceased and injured persons were 
thrown on the ground and crushed under 
the stones. It appears that the deceased 
met with his death on the spot. The in- 
jured persons were removed to the S. S.G. 
Hospital at Baroda. Jagalia had received 
injury on his left leg which was amputat- 
ed from below the knee portion. Ditia 
received injuries on his left fore-arm 
which resulted in extensive skin loss and 
crushing of muscles. Movement of the 


little finger was irreversibly lost. The 
vehicle in question was admittedly 


insured with the fourth respondent in 
First Appeal No. 371 of 1974 and the third 
respondent in the other two appeals, 
namely, New India Assurance Co. Ltd. 
The different claimants filed different 
Claim Applications, the particulars of 
which are given above. 


3. The Motor Accidents Claims Tri- 
bunal, Baroda (hereinafter referred to as 
‘the Tribunal’) found that the deceased 
and the injured persons were at the 
material time travelling in the vehicle 
during their duty hours and in the course 
of their employment by the appellant, 
that the driver who was plying the vehi- 
cle at the material time in the course of 
his employment was negligent and that 
the deceased met with his death and the 
injured persons received the injuries on 
account of the negligent driving of the 
vehicle by the driver. As regards com- 
pensation, the Tribunal found thet the 
average monthly income of the deceased 
and the injured persons was Rs. 65/-. 
So far as the deceased Vangaria is con- 
cerned, the Tribunal found that ne must 
have been spending a sum of Rs. 20/- 
per month on his own self and that, 
therefore, Rs. 45/- per month was the 
dependency benefit of the claimants who 
are the parents of the deceased. On that 
basis, the annual dependency benefit was 
worked out at Rs. 540/- and applying 15 
years’ purchase factor, the Tribunal 
awarded an amount of Rs. 8100/- for the 
loss sustained under the said head. To 
the said amount the Tribunal added a 
sum of Rs. 3000/- for pain and suffering 
and loss of expectation of life. In all, 
therefore, an award was made in the 
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sum of Rs. 11,100/-. As regards the in- 
jJured person Jagalia, the Tribunal esti~ 
mated the percentage of disability at 
50%. On that basis, it estimated the 
future pecuniary loss at Rs. 32.50 per 
month and Rs. 390/- per annum. The 
multiple of -20' was adopted for awarding 
Just compensation for the loss- and ac- 
cordingly, an award in the sum of 
Rs. 7800/- was made under the said head. 
To this was added an amount of 
Rs. 5000/- being compensation for pain, 
shock, suffering and loss of amenities of 
life. A further amount of Rs. 2000/- was 
awarded as he was confined to the hospi~ 
tal for a considerably long time. In that 
manner, a total award in the ‘sum of 
Rs. 14,800/- was made in the case of 
Jagalia. As regards the injured person 
Ditia, the Tribunal estimated the per- 
centage of disability at 20%. On that 
basis, it estimated the future pecuniary 
loss at Rs, 13/- per month and Rs. 156/~ 
per annum. The multiple of 20 was 
adopted for awarding just compensation 
for the loss and accordingly, an award in 
the sum of Rs. 3120/- was made under 
the said head. To this was added an 
amount of Rs. 5000/- as compensation for 
the loss of the arm and a further amount 
of Rs. 2000/- was awarded for pain, 
suffering, shock and loss of amenities of 
life. In that manner, a total award. in 
the sum of Rs. 10,120/- was made in the 
case of Ditia. 


4. The Tribunal then proceeded to 
determine the liability of the Insurance 
Company to satisfy the award. It held 
that as the deceased and the injured per- 
sons were employees of the appellant, the 
liability of the Insurance Company was 
restricted to the extent of its statutory 
liability under the Workmen’s Compensa~ 
tion Act. By reference to the Schedule 
in the Workmen’s Compensation Act, the 
Tribunal limited the liability of the In- 
surance Company to satisfy the award in 
each case as indicated in column 6 of the 
table set out above. The usual award 
of interest and costs was also made. 


5.. The award in each case made as 
aforesaid has given rise to these three 
appeals and  cross-objections in those 
appeals the particulars whereof are set 
out earlier. The main contention in the 
appeals is that the Tribunal erred in law 
in limiting the liability of the Insurance 
Co., regarding satisfaction of the award 
in the manner that it has done. The 
contention of the Insurance Company, on 
the other hand, in its cross-objections in 
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each of the appeals is that it could mot 


have been saddled with any liability 


whatsoever — not even under. the Worx- 


men’s Compensation Act -—- because fre | 


deceased and the injured persons wee 
gratuitous passengers. 
in First. Appeal No. 371 of 1974 filed 3y 
the original claimants are directed agairst 
the award of the Tribunal in so. far as it 
fell short of the amount claimed’ in he 
M.A.C. Application. 

6. Since all these appeals and cro-s=« 
objections arise out of a single incident 
and the claim applications were consdi- 
dated and tried together and have bæn 
disposed of by a common judgment sy 
the Tribunal, we have heard these zp- 
peals together and shall dispose them of 
by this common judgment. 

7. Mr. S. B. Vakil, learned advoc:te 
appearing on behalf of the appellant, 
raised the following two contentions at 
the hearing of the appeal :— 


(1) The accident was not the result of 
any negligence on the part of the drirer 


of the vehicle in question and, therefcre, - 
the appellant was not liable to pay my ~ 


compensation to the claimants. 

(2) The Instrance Company was liaole 
to satisfy the award fully and not omly 
to the extent of the Hability under -he 
Workmen’s Compensation Act in as much 
as :— 

(a) CL 3 in S. II of the Insurarce 
Policy, Ex. 48, contained the driver’s x= 
tension clause which entitled the appel- 
lant to be fully reimbursed (See Nəw 
Asiatic Insurance Co., Ltd. v, Pessurral, 
ATR 1964 SC 1736, Life Insurance Car- 
poration of India v. Naranbhai Munta- 
bhai, (1972) 13 Guj LR 920: (AIR 1:73 
Guj 216) and Sakinabibi v. Gordhanbaai 
Prabhudas, ((1974) 15 Guj LR 428). 


(b) Sub-cl. (i) of cl. 1 of S. II of he 
Insurance Policy covered liability in res- 


pect of death of or bodily injury to “ay - 


person” caused by or arising out of -he 

use (including the loading and/or tn- 

loading) of the motor vehicle and as 

such, damages payable to the employ=es 

were also fully covered (see Premier In- 

_ surance Co., Ltd. v. Gambhirsingh, ((1975) 
16 Gui LR 498): (AIR 1975 Guj 133); 


(c) Under proviso (ii) of sub-sec. (1) of 
S. 95 the Insurance Company was stacu- 
torily liable to cover the liability in ras- 
pect of the death of or bodily injury to 
persons being carried in or upon -hẹ 
vehicle in question which was a vehile 
in which passengers were carried by rza- 
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[Prs, 5-10] 


son of or in pursuance of the ©ntract 
of employment; 
(d) By virtue of Endorsement No. IMT 
16 attaching to and forming ‘part of the 
Insurance Policy, the Insurance Ccmpany 
was liable to indemnify the appellant 


uj. 29 


‘against its legal liability under tha Fatal 


Accidents Act, 1885 or at commen law 


‘in respect of personal injury to ary per- 


son employed in loading and/or un'oading 
whilst engaged in the service of the ap- 
pellant in such occupation in connection 
with the insured vehicle (See Punjabhai 
Prabhudas & Co. v. Sakinaben,. 19°7 ACI 
44): (AIR 1977 Guj 179). 

8 Mr. R. N. Oza, learned aoa 
appearing on behalf of the Insurance 
Company, urged the following -sonten<- 
tions in support of the cross-object.ons :— 

(1) The deceased and injured persons 
were gratuitous passengers and, there~’ 
fore, the Insurance Company had no 
statutory liability to cover the risk. 

(2) No liability could be fastened upon 
the Insurance Company on the scrength 
of the Endorsement No. IMT 16 in as 
much as :—~ 

(a) It was not proved that additional 
premium for covering such liability was 
paid and, therefore, the said clauses did 
not come into operation; 

(b) It was not proved that the Jeceas- 
ed and injured persons were employed 
in loading and/or unloading whilst engag~ 
ed in the service of the appellant in con= 
nection with the insured vehicle; 

(c) Even if the Endorsement overated 
and the deceased and injured  7ersons 
were employees of the appellant, fhe lia- 
bility was still not covered becawse the 
deceased and injured persons were not 
employed either as driver, cleaner or 
conductor which catgory of emoloyees 
alone were covered under the endorse- 


’ ment. 


(d) In any case, the -additiona: liabi- 
lity under the said endorsement was 
confined to the extent of incemnity 
against legal liability under the Work- 
men’s Compensation Act. 

§. Mr. S. C. Shah, learned a-lvocate 
appearing on . behalf of respondents 
Nos. 1 and 2 (original claimants) in First 
Appeal No. 371 of -1974, urged in sup- 
port of the cross-objections filed on be- 
half of claimants that having regard to 
the evidence on record, the Tribunal 
ought to have awarded fully the amount 
claimed in the claim application. 

10. We shall first deal with th2 ques- 
tion of negligence. The oral evidence on 
this point consists of the deposizion - of 
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claimant Jagalia, Ex. 38, that of claimant 
Ditia, Ex. 39 and the driver Shabhai, 
Ex. 44. The two claimants under exami- 
nation-in-chief deposed that the driver 
was driving the dumper’ at the material 
time at an excessive speed, Their evid- 
ence on this point has been rightly dis- 
believed by the Tribunal, having regard 
to their depositions in the criminal trial 
of the driver. Their testimony in the 
` criminal proceeding was that the driver 
was driving the dumper at the relevant 
time at moderate speed. The evidence of 
Jagalia further was that the driver was 
handling the steering with only one hand 
and that his other hand was employed in 
whistling. At that time the dumper cap- 
` sized near the water tank in the ditch by 
the side of the road. Under cross-exami- 
nation, the witness admitted that he had 
deposed in the criminal trial that there 
was a slope at the scene of the accident 
and that due to that slope the dumper 
had capsized. A suggestion was made to 
him while under cross-examination that 
' one of the workmen who was carried in 
the dumper had operated the jack lever 
of the vehicle. The suggestion was deni- 
ed. Ditia, while under cross~examination, 
admitted that he had stated in his depo- 
Sition in the criminal trial that the dum- 
per had capsized on account of the slope 
after skidding. Shabhai, under examina- 
tion-in-chief, deposed that while he was 
returning with the dumper from Amba 
Dungar the three persons involved in the 
accident and others had raised their 
hands to stop the vehicle. When he 
Stopped the vehicle, they forcibly mount- 
ed the vehicle after pulling the jack lever 
and on that account the dumper capsized. 
Under cross-examination, he deposed that 
the road between Amba Dungar and 
Kadipani was zig-zag. Two vehicles 
would not be in a position to cross each 
other at one point of time. 


11. Kania Surtania, Ex. 40, is - the 
panch witness. He has deposed that he 
and one Jungalia Fendaria were sum- 
moned as panchas at the scene of inci- 
dent on the day of the accident. The 
dumper was lying in a ditch near the 
road side. Stones had fallen out of the 
dumper. A detailed Panchnama was 
made, the contents of which were cor- 
rect. Under cross-examination he depos- 
ed that thereewere tyre marks on the 
road, The ditch was one foot in depth. 


12. The Panclinama, Ex. 41, discloses 
that there is a tar road from Amba Dun- 
gar to Kadipani, the former being in the 
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western direction and the latter in the 
eastern direction. The tar road at the 
site of the accident was about 11 ft. in 
width. There was a shoulder of about 
6 ft.`:3 inches on the northern side of the 
road and a similar shoulder of about 
2 it. 9 inches on the southern side of the 
road. Be it noted that as one proceeds 
from Amba Dungar to Kadipani, the 
northern side would be the correct side 
of the road and the southern side would 
be the wrong side of the road. The en- 
tire width of the road at the scene of the 
accident, therefore, was. about 20 feet. 
On the southern side of the road there 
was a pit about 2 feet in diameter. 
Stones and tar were found lying near 
the pit. Wheel marks were found on the 
tar road in a zig-zag manner. ‘The dis~ 
tance between the wheel-marks of both 
the wheels was about. 6-6”. The dumper 
was found lying in a ditch which was on 
the southern side of the road (wrong 
side) after leaving the tar road- and the 
shoulder. The vehicle was found in a 
damaged condition. The steering rod- was 
found bent towards the seat of the driver. 
The hydraulic brake was found detached. 


13. The Tribunal, on assessment of 
the evidence, found that having regard 
to the oral evidence, it was not possible 
to hold that the dumper was driven at 
the relevant time at an excessive speed. — 
However, having regard to the fact that 
the dumper was loaded with stones and 
it was proceeding on a zig-zag slopy road, 
the driver was required to exercise care 
and caution which was expected of a 
reasonably prudent driver under the cir- 
cumstances, which he appeared to have 
failed to do. In the opinion of ‘the Tri- 
bunal, when a vehicle capsizes without 
any obstruction coming from the other — 
side or without the driver of the vehicle 
being forced to apply the brakes violent- 
ly, the necessary corollary would be 
that the vehicle immediately prior to the 
accident was not handled cautiously. In 
this view of the matter, the Tribunal 
found that the negligence was established, 


14. We are unable to find any ground 
to differ from the finding of the Tribunal 
on this issue. It is true that it could not 
be said to have been established that 
the driver was plying the vehicle at an 
excessive speed. However, when we are 
concerned with a vehicle like a dumper, 
loaded ‘with stones, which is proceeding 
on a zig-zag slopy read and in which per- 
sons are also travelling, it will have to 
be found out whether the. driver took 
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proper care and caution which was ez- 
pected of him under such circumstanc&. 
It appears to have been the case of tke 
appellant that the vehicle capsized b= 
cause somebody pulled the -jack-leve. 
This version has rightly been not accep- 
ed because this could have been dor 
only if the vehicle was stationary, wher 
as the trend of cross-examination of the 
injured claimants was that the vehicie 
was in motion and skidded and on thet 
account the accident occurred. The ve- 
sion that the vehicle skidded and capsi- 
ed also does not appear to be probake 
because such a heavily loaded vehicte 
would not easily skid. The Panchnara 
tells its own story. At the site of te 
accident the road was 20 feet in bread-h. 
The vehicle,. as it appears from the space 
between the zig-zag marks of the tro 
wheels was not more than 6-6” broz4. 
There was enough room on the rozd, 
therefore, for the vehicle to pass safey. 
The vehicle was however: found lying —n 
a ditch on the wrong side of the red 
after leaving the tar road and the shoal~ 
der. The wheel-marks found on te 
tar road were zig-zag. The only infer 
ence which can possibly be drawn fren 
these circumstances is that the dri-2r 
must have been: careless and that ‘the 
vehicle must have proceeded to the wrcag 
Side of the road and fallen in the dit=h, 


Once this conclusion is reached, no vizw 


other than that the driver was gros:ly 
negligent even while handling such “a 
vehicle on such a road is possible. in 
our opinion, therefore, the Tribunal was 
right in holding that the accident occar~ 
red for want of proper care and caut-on 
on the part of.the driver which as a 
prudent driver he ought to have exeras-~ 
_ ed in the circumstances of the case. 


_ 15. The question which must now e 

considered is whether the deceased end 
the injured persons were gratuiteus 
passengers or employees of the appell snt 
who were carried in the vehicle in ne 
course. of their employment. On fis 
point, the finding of the Tribunal is tzat 
they were travelling in the vehicle in 
question in their duty hours and also in 
the course of their employment. Dor 
reaching this conclusion, the Tribucal 
relied upon the evidence of the inju<d 
persons and the father of the deceased to 
the effect that the deceased and the in- 
jured persons were employed for load_ag 
and unloading stones in the dumper. The 
Tribunal also appears to have found tat 
‘besides doing that work, the deceased -nid 
the injured persons were also emplowed 


Sorpn. v. V. L. Bhil [Prs. 14-15} Gaj. 31 


for quarrying the stones at Amba Dun- 
ger. This finding of the Tribunal is amply 
supported by the evidence upon which 
it has relied. The two injured witnesses 
have in terms deposed that they were 
employed by the appellant for the pur- 
pose of loading and unloading the dum- 
per and that on the day-in question they 
were proceeding from Amba Dunzer to 
Kadipani in the course of their employ- 
ment. The two injured persons hare also 
deposed about the terms of their employ- 
ment, the duration of their emplcyment 
and working hours. There is no effective 
cross-examination of these two wi-nesses 
on this point. The only argument which 
appears to have been urged befare the 
Tribunal and which was pressed inso ser- 
vice before us on behalf of the Insurance 
Company was that the injured Ditia’s 
deposition disclosed that the vehicle was 
stopped by the driver after some amongst 
the workmen had raised their hands and 
that, therefore, it could be said to have 
been established that the deceased and 
the injured persons were carried in the 
vehicle at their request and not in the 
course of their employment. Ther were, 
the argument proceeded, merely gratuit- 
ous passengers who were given a lift 
while the vehicle was returning from 
Amba Dunger to Kadipani. Now, in the 
first place, it is not the substantiv2 evid- 
ence of Ditia before the Tribunal that 
the vehicle was stopped at their request. 
In fact, his substantive evidence was that 
it was not true that the vehic.e was 
stopped by them. The witness was then 
asked whether he had stated in the cri- 
minal trial that he and his com anions 
had raised their hands to stop the vehicle. 
The witness denied this suggestion. The 
obvious purpose of this line of ercss-exa- 
mination was to impeach the credi- of the 
witness. We then find a note made by the 
Tribunal that the witness had steted so. 
It is not clear, however, whether the wit- 
ness’s attention was specifically drawn to 
the relevant portion of his evidence in 
the criminal. case. Besides, the relevant 
portion from the evidence of the witness 
in the criminal trial has not been brought 
on record and it has not been exhibited. 
The previous statement could not there- 
fore, have been properly used even for 
the purpose of contradiction. That apart, 
under these circumstances, the relevant 
portion of his testimony in the criminal 
trial could not be treated as substantive 
evidence at the present trial. In the 
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next place, even if it is assumed that this 
part of the evidence was substantive evi- 
dence, it is quite possible, as found by 
the Tribunal, that the vehicle might have 
started after the loading was completed 
without taking the witness or some of his 
companions and ‘they might have tried to 
draw the attention of the driver and 
stopped the vehicle by raising their 
hands. It is too far-fetched a conclusion 
to draw from this piece of evidence, if 
any, that the deceased and the injured 
persons were gratuitous passengers who 
were carried in the vehicle at their own 
request and that they were not carried 
in the vehicle in the course of their 
employment. In the last place, even on 
probabilities it must be. held that ‘they 
were in the dumper in the course of their 
employment. They were employed to 
quarry and load the stones in the dumper 
and to unload them at destination. The 
vehicle was in fact loaded with stones 
and, therefore, until the stones were un- 
loaded at Kadipani, the labourers carried 
in the vehicle must be taken to be on 
duty. Be it noted that so far as the ap- 
pellant is concerned, it was specifically 
conceded that it was not challenging the 
finding of the Tribunal that the deceased 
and the injured persons were travelling 
in the vehicle at the material time during 
their duty hours and in the course of their 
employment. It was stated in unmistak- 
able terms that it was not the case of the 
appellant that they were gratuitous pas- 
sengers. This argument was urged be- 
fore us only on behalf of the Insurance 
Company and for the foregoing reasons 
we are not inclined to uphold it. 


16. The next question which must be — 


considered is whether the Insurance Com- 
pany is liable at all to satisfy the award 
or whether it is fully liable to satisfy the 
award or whether the view of the Tribu- 
nal, which takes an intermediate posi- 
tion by limiting the liability only to the 
extent of the liability under the Work- 
men’s Compensation Act, is correct. The 
main heads of argument of the appellant, 
so far as this aspect of the case is con- 
cerned, have been summarized above. In 
our opinion, it is not necessary for us to 
express any opinion on the arguments 
summarized under (a), (b) and (c) of 
ground No. 2 set out above since the 
matter is capable of being disposed of on 
the argument set out under (d). In other 
words, we are of the view, for the rea- 
sons which follow, that. having regard to 


Endorsement No. IMT 16, which formed 


‘loading and/or 
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a part of the Insurance Pohcy Ex. 48, 
the Insurance Company is liable to the 
full extent to satisfy the award made 
herein, 


17. Endorsement No. IMT 16, Ex. 48, 
reads as follows:— 

“Endorsement No. IMT 16 attaching to 
and forming part of Policy No. MVC- 
23047. . 

Legal liability to persons employed in 
connection with the operation and/or 
maintenance and/or loading and/or un- 
loading of motor vehicles. 

In consideration of the payment of an 
additional premium it is hereby under- 
stood and agreed that notwithstanding 
anything contained herein to the con- 
trary the Company shall indemnify the 
Insured against his legal liability under :— 


The Workmen’s Compensation Act, 1923 
and subsequent amendments of that Act 
prior to the. date of this Endorsement, 
the Fatal Accidents Act, 1855 or at Com- 
mon Law, 
in respect of personal injury to 
any paid driver (or cleaner or conduc- 
tor or person employed in loading and/or 
unloading) whilst engaged in the service 
of the Insured in. such occupation in con- 
nection with the motor vehicle and will 
in addition- be responsible for all costs 
and expenses incurred with its written 
consent. 


The premium having been calculated 
at the rate of Rs. 5/- per driver (and/or 
cleaner or conductor and/or person em- 
ployed in loading and/or unloading) the 
Insured shall certify at the expiry of 
each period of Insurance the maximum 
number of drivers and/or cleaners and/or 
conductors and/or persons employed in 
unloading employed at 
any one time during such period in con- 
nection with the motor vehicle belonging 
to him and the premium shall be adjust- 
ed accordingly. Provided always that: 


(i) to (4) «x x x xs, X 
Subject otherwise to the terms, excep- 
tions, conditions and limitations of this 
policy except so far as is necessary to 
meet the requirements of S. 95 of the 
Motor Vehicles Act, 1939.” 


It would appear from this Endorsement 
that in consideration of the payment of 
additional premium the Insurance Com-~ 
pany had, amongst other things, under- 
taken to indemnify the Insured gaint 
his legal liability under :—~ . 
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(1). The: Workmen's: Compensation. “Act: 
1923 and ‘subsequent amendments of tha — 


Act. prior to the date of-the Endorsement, 
' (2) -The Fatal -Accidents . a 1855, or 
(3) At Common law, > 


in respect of personal injury, Sier. alig > 


to persons. employed in loading and/or 
unloading whilst. engaged in the servic3 
of the Insured in such occupation in con- 


nection with the insured: motor -vehicle, . 


Therefore, though under S. 95 (1) provis 
(i) the Policy was statutorily required to 
cover liability in respect of the death ož, 


or bodily injury to, any employee of the- 


insured arising out of and in the course 
of his employment, if such employee wes 
carried in the goods vehicle, only to the 
extent of the liability arising under tke 
Workmen’s Compensation Act, 1923, the 
Insurance Company in the present case 
had offered a wider cover to the Insured 
under the policy in question in considerc- 
tion of the payment of an additional 
premium. The liability of the appellant 
for compensation in respect of the death 
of the deceased in the instant case arose 
under the Fatal Accidents Act, 1855. The 
liability: of the appellant for compensa- 
tion in respect of the injuries sustained 
by the injured persons arose under the 
Common Law. It is, therefore, apparent 
that in view of this wider coverage com- 
tained in Endorsement IMT 16 the. Insuz- 
ance Company must reimburse the appel- 
lant in respect of the entire liabilicy 


arising out of the accident in question n` 


respect of the deceased and the injured 
persons since it is within the limits stipu- 
lated in the policy. Consequently, by 
virtue of the indemnity so extended by 
the Insurance Company to the insured, 
it becomes liable to satisfy the’ entire 
award.: The ‘Tribunal was,- therefore, 


apparently in error in confining’ the liati- ` 


lity only to the extent of that arising 
under the Workmen’s Compensation Act, 
— 1923. 


` 17. In the aforesaid view which - we 
are taking, we are supported by the 
decision of a Division Bench of this Court 
in Punjabhai Prabhudas and Co. v. 
Sakinaben, 1977. ACJ 44: (AIR 1977 Guaj 
179). One of the questions which fell for 
consideration in that case was wheth=r 
the liability. of the Insurance Company 
was limited to the liability of -the own2r 
arising under the Workmen’s Compensa- 
tion Act and no more because the d2- 
ceased persons. in that case were also 
employeés of the owner. -Thé Insurdanze 
Policy in that case contained Eridorsement 
No. 16 which .appears.to have been: in 
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terins -similar to ‘Endorsement No. IMT 
16 of the Insurance. Policy in the irstant 
case. In fact,.the extracted portion of 
Endorsement No. ..16 in that -ease is in 


‘terms ‘similar to para 1 of Endorsement. 


No. IMT 16 which has. been quoted ebove. 
This Court, after setting’ out the said 
portion of: Endorsement No. 16. observed 
as follows :— 

' “This endorsement makes it clear be- 
yond any doubt ‘that the insurance com- 
pany had rendered itself liable under the 
terms of the policy to indemnify tke in- 


' sured against his legal ‘liability arising 


in respect of personal injury whick may 


‘be caused to the cleaner or conduccor or 


person employed: in loading and/o~ un- 
loading whilst engaged in the serv.ce of 
the insured. The facts of the case show 
that Jafar Hussain who met with the 
accidental death was a cleaner. Similar- 
ly, the facts of the case also show that 
Manaji Narbhaji, a labourer, whc met 
with the accidental death was also a 
“person employed” within the meaning 
of that expression used in Endorsement 
No. 16. The Insurance company was, 
therefore, liable to indemnify the insured 
against his legal liability in respect of 
personal injuries caused to cleaner Jafar 
Hussain and labourer Manaji Narbhaji. 
Secondly, the endorsement quoted above 
shows that the legal liability of the in- 
surance company was not limited only 
to one arising under the Workmen’s 


Compensation Act, 1923 but also extend- 
ed to the liability arising under the Fatal 
Accidents Act, 1855 or at Common Law. 


The expression “at Common Law’ used 
in Endorsement No. 16 knocks the bottom 
of the insurance company’s defence down 
seese veoonse The indemnity extended >y the 
insurance company to the insured in res- 
pect of his legal liability at _Ccemmon 
Law renders the insurance company 
liable to pay the entire claim avarded 
by the Tribunal or the Court t the 
claimants. In that view of the -natter 
the Tribunal was in error in recording 
the finding that the legal: liability of the 
insurance company was confined to one 
which arose under the Workmen’s Com- 
pensation Act.” 


This decision, in.our opinion, clinckes the 
question which arises for determination ` 
herein. We are in entire agreement with 
this view for the reasons which we neye 
set out earlier. 


18.° We may make -it clear that ` ever 
on behalf of the Insurance Company it is 
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not in dispute that so far as the deceased 
fis concerned, the liability herein has 
arisen under the Fatal Accidents Act. 
The only dispute which was sought to 
be raised concerns the liability in respect 
of the injured persons and it was urged 
that that could not be said to be the liabi- 
lity at Common Law. We are afraid, 
this argument has no merit. In Minu B, 
Mehta v. Balkrishna, AIR 1977 SC 1248 
at page 1255 it has been observed that 
before a person can be made liable to 
pay compensation for any injuries and 
damage which have been caused by his 
action, it is necessary that the person 
damaged or injured should be able to 
establish that he has some cause of ac= 
tion against the party responsible, Causes 
of action may arise out of actions for 
wrongs under the common law or for 
breaches of duties laid down by statutes. 
In order to succeed in an action for 
negligence, the plaintiff must prove (1) 
that the defendant had in the circumstan~ 
ces a duty to take care and that duty 
was owed by him to the plaintiff and that 
(2) there was a breach of that duty and 
that as a result of the breach damage 
was suffered by the plaintiff, The master 
also becomes liable for the conduct of 
the servant when the servant is proved 
to have acted negligently m the course 
of his employment. Apart from it in 
common law the master is not liable for 
as it is often said that owner of a motor 
car does not become liable because of 
his owning a motor car. It would thus 
appear that the master’s liability for the 
conduct of the servant if the servant is 
proved to have acted negligently in the 
course of his employment is recognized 
in common law. At page 1257, it has 
been further observed that the owner's 
liability arises out of his failure to dis- 
charge a duty cast on him by law. The 
right to receive compensation can only 
be against a person who is bound to 
compensate due to the failure to perform 
a legal obligation. It was in terms 
observed that the Claims Tribunal which 


is a tribunal constituted by the State- 


Government for expeditious disposal of 
the motor claims, is governed by tha 
general law which was only common law 
and the law of torts. If under that law 
a person becomes legally liable, then the 
person suffering the injuries is entitled 
to be compensated and the Tribunal is 
authorised to determine the amount of 


‘compensation which appears to be just. 


li would thus appear that in cases of 


this nature where compensation is claim- 
ed by the injured person against the 
owner of a vehicle on the basis of the 
negligent act of the -driver during the 
course of his employment, the law which 
applies is the common law. If an award 
comes to be made in such a proceeding, 
it îs made on the principles of common 
Jaw, The liability, therefore, arises at 
common law. If the owner of the vehicle 
has insured himself in consideration of 
an additional premium against such 
lability by provision such as the one 
contained in Endorsement No. IMT 16 
herein, the Insurance Company will be 
liable to indemnify the owner in respect 
of such liability, In such a case, it could 
not be said that the liability was confin- 
ed only to the extent of the liability 
under the Workmen's Compensation Act, 


18. When confronted with this posi- 
fion, an attempt was made on behalf of 
the Insurance Company to urge several - 
subsidiary points which we have broadly 
indicated at the stage of formulation of 
grounds. It was urged, in the first place, 
that it was not proved that additional 
premium for covering such liability was 
paid and that, therefore, the said clause 
did not come into operation. No such 
plea was raised in the Written Statement 
filed on behalf of the Insurance Com- 
pany. No issue has been framed nor any 
finding invited. This is merely an argu~ 
ment advanced at the hearing of the 
appeal and the argument was based on 
the schedule of premium set out in the 
insurance policy which, according to the 
learned advocate appearing on behalf of 
the Insurance Company, did not indicate 
that any additional premium as contem- 
plated by Endorsement No. IMT 16 was 
paid. In our view, it is not open to the 
appellant to raise such a plea involving 
investigation into questions of fact at the 
appellate stage for the first time. That 
apart, such a contention cannot be upheld 
even on merits, When the Insurance 
Policy contains Endorsement No, IMT 16, 
which in terms undertakes the’ additional 
liability, and when the Insurance Policy 
in terms sets out on its very first page 
that the Policy was subject, inter alia, to 
Endorsement No. IMT 16 attached there- 
to, It would not be unreasonable to as< 
sume that additional premium must have 
been paid. The acknowledgment of 
payment of such additional premium > 
might be found in a separate document 
or, for aught one knows, it might be form- 
ing part of one of the items set out in the 
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schedule of premium. This submission 
made on behalf of the Insurance Cor 
pany, therefore, cannot be accepted. - 

20. It was then contended that the de- 
ceased and the injured persons were nat 
proved to have been employed in loading 
or unloading whilst engaged in the ser- 
vice of the appellant in connection with 
the vehicle in question. We have alreacy 
dealt with this- aspect of the case earlier 
and having regard to our finding on that 
issue, this submission must be rejected. 

21. We are also unable to uphold the 
contention advanced on behalf of the 
Insurance Company that only driver or 
cleaner or conductor is covered by En- 
dorsement No. IMT 16. This submission 
appears to have been made merely to Se 
rejected, The relevant . portion oi En- 
dorsement No. IMT 16, which has been 
set out above, in terms refers, in adci- 
tion to the aforesaid categories of em- 
ployees, to “person employed in loading 
and/or unloading whilst engaged in tae 
service of the Insured in such occupation 
in connection with the motor vehicle.” 
Any person, therefore, employed accord- 
ingly would be also covered. 


22. It would thus appear that none of 
the contentions advanced on behalf of the 
Insurance Company to escape from’: the 
liability with regard to the satisfaction of 
the whole of the award can be ‘accepted. 
Under these circumstances, there is -no 
question of allowing the cross-objectians 
preferred by the Insurance Company. 
The cross-objections, as earlier stated, re 
directed against that part. of. the awerd 
which makes the Insurance Company 
liable to the extent of the liability arising 
under the Workmen’s Compensation Act. 
This direction was given by the Tribunal 
‘basing itself on the provisions of S. 495 (1), 
proviso (i). In, the view which we ere 
taking, having regard to Endorsement 
No. IMT 16, the liability is, in fact, much 
wider. The cross-objections preferred by 
A Insurance Company must, therefore, 
ail. 

23. That takes us to the cross-objec- 
tions filed on behalf of. the original 
claimants in First Appeal No. 371 of 1974. 
The relevant facts have already been ‘set 
out earlier. According to the Tribunal, 
the income of the deceased was Rs:-63/- 
per month and that if the amount of 
Rs. 20/- per month, which the deceased 
must be spending on himself, was de- 
ducted from such income, the dependercy 
benefit would work out to Rs. 45/- per 
month and Rs. 540/- per annum. The 
Tribunal applied the multiple of 15 and 
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awarded compensation in the sum of 
Rs. 8,100/- for the loss of dependency 
benefit. We are: unable to see our way 
to interfere with the finding of the Tri- 
bunal on this aspect of the case, ‘The 
claimant, who is the father of the. de- 
ceased deposed that the deceasec was 
earning Rs. 2.50° per day and that 
he was working for about 27 days in 
a month. At this rate the income f the 
deceased would come to Rs. 67.54 per 
month. - The ‘Tribunal assessed it at 
Rs. 65/- per month. No fault could be 
found with the said finding. The v.ew of 
the Tribunal that the dependency benefit 
would work out to Rs. 45/- is also 
eminently reasonable. In fact, ff at all, 
it errs on the side of liberality. It *s true 
that the deceased was a young mam aged 
about 20 and that his income migh= have 
increased in course of time. However, it 
cannot be overlooked, having regerd io. 
the strata of Society to which the de- 
ceased belonged and the nature of his 
employment, that the rise in income could 
not have been very high or substantial. 
Besides, the deceased would have married 
and that would have increased his liabi- 
lity still further. In the ultimate analy- 
sis, therefore, the increase in the income, 
if any,. would have been set off against 
his increased liability. It is dcubtful 
whether'the parents could have cor-tinued 
for long to'look upon the deceased to. 
provide for them. Under the crcum- 
stances, if the datum figure has been. 
arrived at at Rs. 540/- per annum, i must 
be held to be proper. — 


.24. The Tribunal applied the multiple 
of 15. In C. K. S. Iyer v. T. K. Nair, AIR 
1970 SC 376 at page 379 the Supreme 
Court quoted with approval a passage 
from Winfield on Torts, 7th Edit.on, at. 
pp. 135 and 136 where it was stated that 
the number of years’ purchase "s left 
fluid, from twelve to fifteen has’ been 
quite a common multiple in the case of a 
healthy man, and the number should. not 
be materially reduced by reason of the 
hazardous nature of the occupation of 
the deceased man. This princizle, of 
course, applied where the deceased was 
the bread-winner of the family. Ih Hirji 
Virji Transport v. Basiranbibi, (1971) 12 
Guj LR ‘783 at page 791 this. Court re- 
ferred to this passage from the cecision 
in. C, K. S. Iyer’s case and stated taat the 
Supreme Court gave its. approval to this 
fuid number of years’ purchese by 
Stating that twelve to fifteen has: been 
quite a common multiple in the zase of 
a healthy person when the deceased was 
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not think, therefore, that it could. be said 
that there i is any error of principle if the 
Tribunal adopted the multiple of 15 in-this 


` ‘case. -Besides, even if the multiple were. 


to be raised slightly, it would not, on the 
facts and in the circumstances of the pre~ 
sent case, make substantial difference, 
having regard to the datum figure which 
is considerably low. The result of the 
application of a higher multiplier by a 
few points would make.a difference which 
would fall within the” brackets. Under 
these circumstances, in our opinion, this 
Court, sitting as a Court of appeal, should 
‘be slow to interfere with the award of 
the Tribunal. In our opinion, therefore, 
the cross-objections filed on behalf of the 
original claimants in First Appeal No. 371 
of 1974 must fail. 


25. We might make it clear that on 
behalf of the appellant; the quantum of 
compensation awarded to the heirs of the 
deceased and the injured persons by the 
Tribunal has not been challenged. We 
are, therefore; not required to go into 
that aspect of the case. 


26. We might also make it clear that 
in view of the decision of this Court in 
Premier Insurance Co. Ltd. v. Gambhir- 
sing, (1975) 16 Guj LR 498 : (AIR 1975 
Guj 133) and the decisions. referred to 
‘therein, when in any particular policy 
{the insurer undertakes a wider coverage 
than the minimum Act liability it would 
be that liability which he has undertaken 
to satisfy under the contract of policy, 
which is now crystallised in the statutory 
indemnity both in S. 95 (5) and in. the 
duty to satisfy the judgment for that 
liability under S. 96 (1). Therefore, even 
in respect of the liability arising out of 
such wider coverage, it would be open to 
the third party to proceed against the 
Insurance Company under S. 96 (1) for 
the satisfaction of the award.. 


27. In the result, all the three appeals 
succeed and are allowed to the extent 
that the Insurance Company is held liable 
to indemnify the appellant with regard 
. to. the full amount awarded in each of 
the three cases. Consequently, it would 
be ‘open to the concerned original 
claimants to proceed against ‘the Insurance 


Company under S. 96. (1) for the satisfac- 


tion of the full award made in each case, 


The Insurance Company shall pay the. 
costs of each appeal tothe appellant: and - 
_ $t shall also bear the costs of the original - 
+ claimants in édch appeal.“ 'The~ cross — 

“objections filed by the: Insurance’ -Com-- 
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- ‘the bread-winner of the family. We do: 
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pany in each appeal are dismissed: with 
costs: -The- ' cross-objections filed- by the © 
original claimants in First Appeal No. 371. 
‘of 1974. are also dismissed. As regards 
the costs of the said cross-objections, 
however, we make no order in view of 
the facts and circumstances of the. case. 

Orders accordingly. 
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Ramanlal Ranchhoddas Shah, Appel- 
lant v. Asthi Gustadji Rustomji and 
others, Respondents. 

- First Appeal No. 495 of 1976, D/- ae 
1978.** 

(A) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Motor Accident — Injury 
—« Compensation -—~ Computation claim 
for medical expenses — Admissibility. 
` Where the claimant received reimburse- 
ment of the medical expenses incurred 
by him for treatment undergone under a 
scheme of insurance joined by him in the 
employer-company by paying - premium 
and produced claim forms submitted to 
the employer-Company setting. out the- 
details of expenses along with the bills 
sent to the Company and returned to him, 
he was entitled to receive medical ex~ 


penses from the insurer of the vehicle 


that caused the accident. In such a case, 
when the ‘claim forms was exhibited with- 
out any objection from the owner of the 
vehicle, not only the claim forms but the 
details therein would be deemed to have 
been admitted in evidence. AIR 1972 SC 
608 and AIR 1973 Guj 216, Rel. on. 
(Para 15) 
renee AIR Comm, M. V. Act (2nd 
Edn.), S. 110-B, N. 2. 


(B) Motor Vehicles Act (1939), S. 110-8 
=- Motor accident — Injury — Compen- 
gation — Computation — Injured paid 
full salary by his employer for absence 
subsequent to injury — No claim on ac« 
count of loss of earning is admissible. 
(1973) 3 WLR 97, Disting. (Para 19) 

Anno: AIR Comm., M. V. Act (2nd 
Edn.), S. 110-B, N. 2.. 





'*(Only portions approved “for ining : 


` by High Court are reported here): 


**(Against decision of V. J. Japee, Motor . 
I-A, 


‘Accident - - Claims . Tribunal 
. Ahmedabad; in M. A, Cc. T: Appln. 1O; i 
“ 19 of 1973). -= , 


r’ 27, 


IR : 


+ (C) Motor Vehicles Act-(4 of 1939), See- 
tion 110-B . — Accident*— Injury — Com- 
pensation — Computation —°Future ece- 
nomic loss — Evaluation mmmn Factors- to he 
considered: 


The method of Svani anéced ‘loss 
of earning would involve the following 
process of reasoning — 

Has the accident inflicted on the 
claimant any defects, disabilities or handi< 
caps — Temporary or permanent-total or 
partial ? 

What is the nature and extent (inclui- 
ing precise percentage, if ascertained) pf 
such disablement ? 

What would have been the expecied 
yearly earnings of the deceased in future, 
had he not met with the accident ? 

‘Will the said disablement affect the 
earning capacity of the claimant in 
future? If so, what is the extent i.e. tne 
percentage of reduction in the said earn- 
ing capacity of the claimant as reflected 
by the said disablement ? 

And lastly, what is the multiplier to be 
adopted to assess the said expected loss 
of earnings. AIR 1977 SC 1248, Foll. 

(Para 25) 
Where a skilled dyeing master in a 
textile mill suffered 60% to 70% disabilty 
to his upper limb and 70% disability to àis 
lower limb, he was awarded compensa- 
tion @ 50% of the expected earning for a 
‘period of seven years after the age of 2e- 
tirement of 60 years on the basis that he 
would be able to act as consultant in che 
field of his expertise and he would be 
handicapped in establishing and develop- 
ing his practice due to the disability 
suffered by him. (Para 24) 

Anno: AIR Comm, M. V. Act (nd 
‘Edn.), S. 110-B, N. 2. 
Cases Referred: 
AIR 1977 SC 1248 
AIR 1977 Bom 53 : 1976 Acc CJ 288 
AIR 1973 Guj 216 : 13 Gui LR 920 18 
.(1973) 3 WLR. 97 : (1973) 3 All ER +63, 

‘ Cunningham .v. Harrison 19 
AIR 1972 SC 608 14 
'. R. N. Oza, for Appellant; M. D. Pantya, 
for Respondent No. 4. 


Chronological Paras 
24 


M. K, SHAH, J.:—1, x X x. x. 


2.. The. appellant received. injuries 


‘showing fracture, dislocation, cervical 6th. - 


-and 7th with complete quadraplegia with 


- complete motor and .sensory. loss below . 
He had: mult.ple ~- 
Jue 
-one-after another and: consider . ‘the ‘Tival 


the injured segment. . 
abrasions over. chest and .shoulder.:. 


to injuries to the spinal’ cord, there: was- 
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; totally disallowed; 


(5) 14 (3) (b) is- in ea of kitre ecos ` a 
nomic loss and a ‘claim for Rs. 1,50,000 
was made.but it was .allowed to the ex- i 


paralysis below -the injured level. Thera 


- was paralysis of. both the upper.. limbs _ 


and “both. the lower: limbs, induding ~ 
paralysis of the front and-back abdominal 
muscle, below the injured segment and 
his nervous system of the spinal cord 
was also affected following the irjuries, 
He was immediately removed to the L. G, 
Hospital at Maninagar but was shifted 
within a few hours to the V.-S. Hespital, 


' There, he was treated up to 25th March 


1973 and thereafter he had to go to the 
hospital for physio-therapy treatment 
and consultation with the Orthopedic 
surgeon, 

3. Originally, he had claimed a sum 
of Rs. 1,75,000/~ but the same was re- 
duced by an amendment to Rs. 1,25,000/~. 
There was contest from the side of the 
respondent No. 1 who denied that -he ac~ 
cident happened because of a rath and 
negligent act of driving on the rart of 
respondent No, 1, driver; and the quan- 
tum as well as the basis of compensation 
claim were also challenged. ` 

4&4 x Xx .X x x x 

5. The appellant, who was original 
applicant before the Tribunal, has ap- 
proached this Court in appeal, being ag- 
grieved by the said award for Rs. 27,500/< 
only as against the claim of Rs. 1,5 000/-, 
and he prayed that the additional amount 
of Rs. 97,750/- be awarded to him, . 

6-11. x x x X x 


‘12. It will be thus seen that the con- 
test before this Court is limited to only 
five items, i. e. items set out in the follow- 
ing paragraphs of the petition :— 

(1) 11 (1) (a) — for medical expenses 
for which Rs. 6,303.98 p. were claimed and 
nothing was awarded by the Tribunal. 

(2) 11 (1) (b) — for transport charges 
i. e, conveyance expenses incurred by per- 
sons attending on the claimant while he 
was in the hospital, for which also the 
claim of Rs. 1,050/-. was disallowed. 

(3) 11.(1) (ce) — expenses for trip to 
Bombay to consult Dr. Dholakia, the 


‘claim in respect of which was for Bs. 500/« 


which was disallowed. 

(4) 11 (3) (a) — is in respect oi loss ‘of 
earning during treatment. and an amount 
of Rs. 7,000/- was. claimed whith was 


tent of Rs. 7 ,500/- only. - 
13. We. will take’ each: of these items. 
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contentions in respect thereof ences 
by both the sides, 


14. So far as the first item is concern= 
ed with regard to medical expenses in- 
curred, the claimant has led evidence to 
show that the bills in. respect of the ex- 
penses incurred for medical charges were 
submitted by him to the New. India Ase 
surance Co. Ltd. who were the insurers 
for the Mafatlaf Group Medical - Aid 
Scheme; and, as the claimant deposed the 
Mihir Textile was a Mafatlal Group Mill 
having scheme for medical expenses and 
he had to pay premium under the scheme 
which was deducted from his salary. 
Under the scheme, the claimanf and the 
members of his family got medical treat- 
ment for which the insurance company 
used fo pay and for reimbursement pur- 
poses he had to send the original bill to 
the company while preferring clear bill. 
He had produced with list Ex. 58 the bills 
submitted by him on the claim forms of 
work-sheet . setting out all details about 
the payments made and he said that those 
forms borne his thumb: impressions and 
signatures; that. they were filled in tripli- 
cate, and that the set which he was pro= 
ducing was the ane returnéd to him after 
. the liability was duly discharged. Thesaid 
forms were put in and marked Ex. 63 col- 
lectively. In our opinion, this evidence 
clearly establishes that expenses to the 
extent of Rs. 6,157.39 p, as shown by 
these claim forms, were incurred by the 
claimant and the liability was discharged 
by the insurance company in pursuance 
of the scheme earlier referred to.. These 
forms were exhibited without any objec- 
tion from the respondents-opponents, and, 
they, therefore, can be relied upon, not 


- only for the formal ‘part of proving the. 


signatures or thumb: impression of the 


contents thereof Our aftténtion was 
drawn to P. C. Purshothama v, Perumal, 
AIR 1972 SC 608,-wherein it has been 
clearly laid down. that once a document 
is. properly admitted, the contents of- that 
document are also admitted.in evidence, 
though those contents may not be con- 
clusive evidence. The relevant remarks 
at page 613 are in the following terms :— 


“Before leaving this case if is neces- 
sary to refer to one of the contentions 
taken by Mr. Rammurthi; learned Coun~ 
sel, for the respondent. He contended 
that police reports referred to earlier are 
inadmissible in evidence as the Head Con- 
stables who covered those meetings have 
not been examined in the ease. Those 
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reports were marked without any objec- 
tion . Hence it is not open to the respon- 
dents now to object to their admissibility. 
It was next urged that even if the reports 
in question are admissible we cannot look 
into the contents of those documents, 
Once a document is properly admitted the 
contents of that document are also ad- 
mitted in evidence though those contents 
may not be conclusive. evidence,” — 


15. Thus, In the instant case not only 
the claim forms are admitted on record 
but the contents thereof also are admit- 
ted; on record and the oral evidence of 
the claimant is therefor corroborated by 
the said documentary: evidence, which is 
Ex. 63 colly. and the learned Tribunal, 
therefore, in our opinion, erred in dis- 
allowing this claim on the ground that 
the claimant had not produced any evid- 
ence in support of the said claim in res- 
pect of medical expenses, The remarks: 
by the learned Judge, constituting the 
Tribunal, that the contents of these forms 
cannot..be relied on as evidence of ex- 
penses which were actually incurred and 
that the ‘appellant had not produced 
vouchers | and bills in support of the 
claim ` for medical treatment, room 
charges, operation charges, ‘injection 
charges, efc. and that therefore, he can- 
not be held entitled to receive. the said 
amount, from the opponents, are, in our 
opinion, misconceived. If one looks at 
these forms, ‘they ‘set out all the details 
of all the expenses. incurred. These 
documents, therefore, fully corroborate, 
except with regard to a negligible part 
of ‘the claim, the “say of the -appellant 
from the witness box; and therefore, the 
claim to that extent, i.e., to the extent 
of Rs. 6157-39 Ps, should have ‘been 


, allowed by the learned J udge. 
claimants buf also with regard fo the. - 


16. ‘Again, this is ‘not a case In which 
the claimant was entitled to free medical 
aid by virtue of his employment as some 
such consideration and that he ‘has been 
reimbursed . on such consideration. This 
is also not a case in which the Govern- 
ment or some such official agency under 
the scheme like the National Health 
Scheme of U. K. provides free medical 
aid to the claimant, in which case, differ- 
ent considerations could possibly weigh 
though we should not be taken to have 
expressed a considered opinfon on the 
question. This is a case In which the 
claimant had joined a scheme of insur- 
ance by paying premium and therefore, 
benefits -which he got were ones which 
he had obtained with his own money and 
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these benefits could never. go to a tori 
feasor as per the ratio laid down in 
L. I. C. v. Kasturben Naranbhai, 13. Guaj 
LR 920: (ATR 1973 Guj 216) to which 
reference has already been made by the 
learned Judge in his judgment in. para 14; 
and, in this view of the matter also, the 
appellant would be entitled to the said 
amount to the extent of Rs. 6157-39 Ps.. 

17. The next item is in’ respect of 
conveyance expenses incurred by persons 
who had attended on the claimant wno 
had to go to the hospital and back home 
and again go for attending on him during 
the period of 69 days he was in the 
hospital. The learned Judge had ds- 
allowed this claim on the ground that 
barring the say of the claimant, there 
is no other evidence on record to prove 
the expenses. The learned Judge [Eas 
also remarked that the claimant could 
have maintained account of such expen- 
ses; but he did not seem to have dme 
so and it would, therefore, be difficult te 
allow the said claim relying on the in- 
terested Say of the claimant alone. In 
-our opinion, the learned Judge erred in 
disallowing this claim, This is not the 
case of a businessman who was maintan- 
ing accounts with regard to all his affairs, 
including moneys withdrawn for per=:o- 
nal purposes, In this case, account corld 
have been expected. But here was a 
person employed with a mill and, th=re 
could hardly be an account expected te 
be maintained in respect of rickshaw 
charges paid for the purposes of visits 
Of the relatives who were attending on 
him during the crucial period when he 
was hospitalised and undergoing treat- 
ment. His evidence in this behalf in 
€xamination-in-chief is not challeng2d, 
except on the ground that accounts were 
not maintained. It would be too mtch 
“to expect any accounts being maintair.ed 
of such charges. In our opinion, ‘he 
claim made in this behalf was a reason- 
able one and should have been allowed, 
For a return trip of a person so attends 
ing, the claimant had to spend Rs. 5/~ 
as deposed to by the claimant, and, on 
that basis, even if two persons w=2re 
attending on him, the expenses weld 
come to at least Rs. 700/-. It may be 
some times one more member of his 
family would also come and some ex- 
penses would be incurred and the cleim, 
therefore, at Rs. 1050/- in this conrec- 
tion in our Opinion, cannot be said te be 
exaggerated and hence, deserving to be 
disallowed. This amount, therefore, - will 
be awarded to him, 
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18. With regard to the next item 
which concerns the expenses incurred for 
a trip to Bombay and back in resrect of 
consultation with eminent Orthopedic 
Surgeon Dr. Dholakia, the claimant in 
his evidence did say that he, along with 
his wife, his wife’s brother, and sen had 
gone to Bombay for the purpose, and 
that, in all, he spent Rs. 500/- for the 
railway fare, (first class ,railway ticket 
charges) and Rs. 100/- for sundry ex- 
penses. There is no reason why 2 man 
of the status of the claimant shoulc¢ make 
a false claim for such an amount, had 
he not actually visited Bombay for the 
purpose. It is true that the presc-ziption 
of Dr. Dholakia and other papers in con~ 
nection with the examination have not 
been brought on record, but, it is preci- 
sely for that reason that no claim in res- 
pect of consultation charges which he 
must have paid to Dr. Dholakia has been 
preferred. Here also, there is nc chal- 
lenge except with regard to the accounts . 
having been maintained, and, when. cross~ 
examined, the claimant did make a state- 
ment that he did maintain accounts in 
this connection. They have not been 
produced. In our opinion, there is no 
reason to disbelieve the oral word of the 
claimant in respect of such a small claim, 
which should have been allowed. This 
claim, therefore, will also be allowed. 


19. That takes us to. the next item 
with regard to loss of earning dur.ng the 
period from 12-10-72 to 19-3-197& when 
the claimant was under treatment It is 
an undisputed fact that, though the 
claimant did not attend to hie work 
during this period, his employer Aid not 
make any deduction in respect of his 
Salary during the period of absenze, and 
that he was fully paid for that period. 
The learned Judge disallowed this claim 
on the ground that the claimant had not 
utilised earned leave for the purpose nor 
was there any evidence showing that 
payment was made ex gratia; and that, 
in fact, the claimant had not suffered any 
loss of income during this period, be~ 
cause he was fully paid by his employer. 
Mr. Oza, the learned advocate appearing 
for the claimant, in this connection relies 
on Cunningham v. Harrison, (1975) 3 W. 
L. R. 97. This was a case of a personal 
injury received by the plaintiff ir. an ac- 
cident which occurred in Dec. 1¢70, and 
the plaintiff's employer paid him his full 
Salary .up to September 1971, and then 
made him an ex gratia payment of £828 
a year which was to be continued until 
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are not to be reduced by. reason of ex 
gratia payment made . by his employer. 
‘This was observed by Lord: Denning, 
M. R. and Orr L. J. as also Lawton L. J. 
agreed with the said observation. ‘The 
learned Judge in this connection | has 
found that there is no evidence showing 
ex gratia payment.. *** In our-opinion, 
the evidence on record does not. establish 
the fact that the salary. paid. during the 
period of absence on account of the acci- 
dent was an ex gratia payment. The 


burden would be on the claimant . to . 


establish this fact, if he wants to claim 
this amount from the opponents as com- 
pensation, and he has failed to discharge 
his burden. ***The learned Judge, 
therefore, in our opinion, was right in dis- 
allowing this claim. 


20. That would take us E the viet 


item which requires to be considered, 
namely, the claim of Rs. 1,50,000/- made 
on the ground of future economic loss 
for which the learned Judge has award- 
ed an amount of Rs. 7500/-' only. The 
claimant: at the time of the accident was 
55 years old and when the matter went 
to trial, he was about 58 years old. The 
age of retirement for him at the mill 
where he was working was 60 years. 
But, in his evidence, he said that ordi- 
narily, even after the age of retirement, 
- he would have continued for 2 or 3 years 
in service, if he was fit and healthy and, 
after retirement, he would have been 
able to practice as a Dyeing consultant 
for the Dyeing Department of textile 
mills. It should also be borne in mind, 
in this connection, that he had a record 
of 35 years service in the mill. He was 
head of the Dyeing Department, and his 
duty included examining colour mixture, 
looking into the defects in the machines, 
supervising and checking cloth while in 
the process of passing over the rollers 
and taking rounds in the department. 
His witness Jayant Desai says that though 
he was feeling handicapped, because of 
his long service, he was continued and 
that his retirement age is 60 years. He 
also said that the claimant had long ex- 
perience and possesses a good knowledge 
of technical know-how. The claimant 
has referred to his handicaps and defects 
after the accident and he has also examin- 
ed two. doctors, namely, Dr. Mahendra 
. Desai, _ Professor of Orthopedic Unit, 
Vv. S. Hospital, Ex. 69, and Dr. Manubhai 
J. Patel, Ex: 75 in this connection. ` 


2. x X â X Xo X. Xo. 
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- his death. It was observed that damages. . 
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22... Three questions are required to 
be considered in the context of this back-. 


ground with regard to the physical handi- 


caps and disability of the. claimant. The | 
first question is as to whether the claim- 
ant is entitled. to any compensation for 
future economic loss from the date of 


trial till the date of his retirement. 


Secondly, whether he is entitled to any 
compensation for a further period of two 
years, i.e. up to his age of 62, up to which 
age, according to him, his services would 
have been continued, if he was in fitness 
of health;- and, thirdly, whether any. 
compensation is awardable to him for > 
loss of earning which he is likely to suffer 
in his practice as a dyeing consultant, 
which he contemplates to start after 
retirement from service. 


23. With regard to the first two as- 
pects, we do not find any reason to inter- ` 
fere with the order of the learned Judge 
refusing to award any amount in that 
connection. As a matter of fact, in spite 
of the handicaps, the claimant has been 
continued in service and his earnings are 
a little on the higher side, as compared 
to his earnings at the time of the acci- 
dent. As the learned Counsel for the 
claimant states, the claimant, though he 
is about 60 by now, still continues in 
service. The question, therefore, of com- 
pensating him for loss of earnings, from. 
the date of the accident till he retires 
from service, does not arise because, as 
a matter of fact, there is no such loss.. 
So far as his continuance after retire<, 
ment is concerned, for 2 to 3 years, as 
the claimant envisages, there is nothing. 
beyond his bare word to warrant a find-. 
ing that he had reasonable chances of 
being continued in service for a couple 
of years after retirement. No attempt 
was made .to bring out this fact from- 
the mouth of the manager of the mills, 
examined as claimant’s witness. It is not 
his say that any dyeing masters have 
been continued in service after the age 
of retirement; and, this would, therefore, 
be straying into the realm of specula-, 
tion, if a view is taken that he had rea- 
sonable chance of continuing in service 
for a couple of years, even after retire- 
ment. 


24. But so far as the period beyond ` 
the termination of his service is concern- 
ed, in our opinion, the claimant has a' 
good case for additional compensation. 
Here is an experienced man working in“ 
a mill for the last 35 years, retiring as- 
a head. of the. dyeing department, - He 
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intends, ss“ his’ evidence shows; to start- 
practice as a dyeing consultant. As the- 
manager of the mill says, the claimant. 
has- long experience -and possesses’ `a 
-good knowledge. of technical know-how. 
With his expertise knowledge and experi- 
ence of working for all these years be- 


hind him, it can be reasonably assumed- 


- that he -would make a-good headway if 
he starts his-practice as a dyeing consuli- 
‘ant. In the petition it- was stated that 

-he would have earned Rs. 500/- per 
month in such practice. But while giving 


evidence, he has not given a specific - 


figure about his expected earning in tkis 
behalf. However, looking to -his experi- 
ence and technical knowledge, in -all 
probability, such a person would, at 
least, earn Rs. 500/- per month, if ne 
starts practice, provided he is fully atle 
to attend to the same, and provided 2e 
has no such handicap or disability as tre 
claimant has. His disabilities and handi- 
caps, therefore, will have to be evaluat- 
ed in terms of money to find out wkat 
would be the effect of the same on his 
earning capacity as a practitioner. But, 
this has to be distinguished from his 
present job which he is doing as an 
employee of a mill where he has assist- 
ants, equipments and all other necessery 
facilities, as also the good-will of ais 
employer qua him to enable him to ccn- 
tinue with his job, in spite of handicaps. 
As Dr. Patel puts it, percentage of ‘his 
disability is 60 to 70% for the upper 
limb, and, 70% for the lower limb. But, 
that may not necessarily reflect to that 
extent. So far as his earning capacity 
as a consultant is concerned, because, as 
a consultant, he will not have to attend 
physically on machines .and to sit to 
regular hours in mills. But it is mani- 
fest that he will be handicapped in estab- 
lishing and developing his practice, e- 
cause, to establish and carry on such 
practice, it would require visits to mills, 
moving from place to place, and even 
town to town. In our opinion, consider- 
ing all the relevant factors, the reflection 
of permanent disability on the earning 
capacity in his prospective professional 
career as a consultant should be taken at 
50%: and on that basis, bearing in mind 
his age, the expected loss in this con- 
nection should be assessed for a period 
of seven years: for the remainder of his 
life, and so calculated, the amount of 
_ compensation will be, 250 *.12 = 3000- 
X 7 = 21000/-. The-.learned Tribunal 


has already awarded’ Rs. 7500/- on chis- 
count; and the appellarit-claimant, there- -` 


REER. Shah v, A.-G. Rustomji:(M. K:- Shah J} 


‘Balkrishna ` 
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‘fore, will be entitled to~ an ` additional 
amount of Rs. 13,500/- on this count. 


We may in this ‘connection refer. to 
Marine and General Insurance Co. v. Dr. 
Ramchandra Nayan, 1976 
ACC CJ 288: (AIR 1977 Bom 53). This 
was a case in which a doctor who was 
practising as a surgeon was injured with 
fracture of the right elbow. He was 
aged 63. years and was having his nurs 
ing home and consulting room -yielding 
him an yearly income of Rs. 20,400/-. 
Apart from awarding loss of income for 
four years, on the basis of actual loss of 
income for the period during. which he 


‘could not attend to his profession at all, a 


sum of Rs. 63,000/- was awarded -by the 
Tribunal as expected loss for seven years 
for the remainder of his life. While 
approving this, the Bombay High Court 
observed as follows at p. 294 (of AGE 
CJ): (at p. 58 of AIR) :— 


“The learned Member further added 


‘to this a sum of Rs. 63,000/- being 50% 


of Rs. 1,26,000/- expected loss for 7 years 
for the remainder of the life of Dr. Nayan, 
who was when the award was given, 63. 
The learned Member has correctly said 
that as lump sum amount was to be given 
to Dr. Nayan, the loss of 7 years must 
be reduced to 50%. As this is also cal- 
culated on the basis of the average loss 
calculated on the formula adopted by 
the learned Member, as stated above, we 
find no error in principle therein.” 

The matter was taken up to the Supreme 
Court in Minu B. Mehta v. Balkrishna 
Ramchandra Nayan, AIR 1977 SC 1248. 
After referring to the said award of 
Rs. 63,000/- for the seven years as the 
likely loss of prospective earnings due to 


‘the doctor’s disability, it was observed as 


under :— 


‘In this case also we do not feel call- 
ed upon to interfere with the quantum 
arrived at by the Tribunal as well as 
the High Court.” 


25. We have referred to Dr. Nayan’s 
case with a view to show that the method 
of evaluating expected loss of future 
earning which we have adopted and, 
which was also adopted, by the concern- 
ed Tribunal in the case before the Su- 
preme -Court was not found to contain 
any error ‘in principle’ by the Bombay 
High Court, nor was it disapproved by 
the Supreme Court. Of course, the 


evaluation is‘ to be done on the facts of 


each case, and no: universal rule can be * 
laid down covering all cases; and it need « 
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not necessarily be co-extensive with the 
percentage of disability. In Dr. Nayan’s 
case (supra), the percentage of expected 
loss was taken at 50%, though the per- 
centage of disability was much lower, 
i.e. 30%. In the instant case, though the 
percentage of disability is 60 to 70%, we 
accepted a lower figure (50%) while 
evaluating expected loss of earning. But 
the method is the same and would involve 
the following process of reasoning :— 


Has the accident endowed the claimant 
with any defects, disabilities or handi- 
caps — temporary or permanent — total 
or partial 2? 


What is the nature and extent (includ- 
ing precise percentage, if ascertained) of 
such disablement ? 


What would have been the expected 
yearly earnings of the deceased in 
future, had he not met with the ac- 
cident ? 


Will the said disablement affect the’ 


earning capacity of the claimant in 
future? If so, what is the extent i.e. the 
percentage of reduction in the said earn- 
ing capacity of the claimant as reflected 
by the said disablement ? 


And lastly, what is the multiplier to be 
adopted to assess the said expected loss 
of earnings, 


26. That is precisely the method and 
the formula we have adopted in arriving 
at the figure of Rs. 21,000/- as the expect- 
ed loss of future earnings fer the re 
mainder of the claimant’s life, 


27. Thus, the additional amount 
awardable to the appellant~claimant. 
when added together, will be as fol- 
lows :— 

Rs. - 6,157.39 p. —— Para. 11 (1) (a} 
Rs. 1,050.00 p. —— Para. 11 (1) (b) 
Rs. 
Rs. 13,500.00 p. —— Para, 11 (3) (b) 


Total: Rs. 21,207.39 p. 





28. xx xX XX ax 
28. Appeal partly allowed. 


ye. ¢ 


ea eS ee ee 


Appeal paris, allowed. 





[Prs, 1-7] Uka Amra v, Dhuda Vira (N. H.. Bhatt J.) 


500.00 p. —— Para, 11 (1) (c} . 


A. I. R. 
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“ N, H. BHATT, J, 

Uka Amra and another, 
v, Dhuda Vira, Respondent, 


Second Appeal No, 70 of 1975, 
11-7-1978.** 


Easements Act (4 of 1882), S. 7, 
Illus, (i) — Surface and percolating 
water — Extent of right — Not neces- 
sarily limited to adjacent lower land. 


The contention that the right of 
discharge -of rain water of every 
owner of upper land, given Legisla- 
tive recognition in S. 7, Illustration (i) 
of Easements Act, is limited to the 
adjacent land and the moment some- 
body else’s property intervened, the 
said right could not be extended to 
the property beyond that intervening 
property, cannot be accepted. The 
reason is that what has been observed 
in illustration is only illustrative in 
character and not definitive fn im- 
port. If the intervening owner readily 
accepts the burden, which then passes 
on further, the intervening owner is 
not a necessary party to any such 
litigation. The first claimant can very 
well have a cause of action against 
the property standing third in order, 
if that person tries to arrest the flow 
of his water via that intervening pro- 
perty. AIR 1915 PC 165, Dist; AIR 
1942 Cal 261, Rel. on. (Paras 7, 8) 

Anno: AIR Manual (3rd Edn.), Ease- 
ments Act, S. 7, N. 7. 


Appellanis 


D/~ 


Cases Referred: Chronological Paras 
AIR 1942 Cal 261 8 
AIR 1915 PC 165 7 


M. H. Chhatrapati, for. 
C. C. Patel, for Respondent, 


JUDGMENT :— 1 to 6. xx XX XX 


7. This brings me to the second im- 
portant contention raised by Mr. Chha- 
trapat. He invited my attention to 
Wustration (i) appended to S. 7 of the 
Easements Act, which gives a legisla- 
tive recognition to the natural right 


Appellants; 


of the sort claimed in this case. The 
said illustration reads as follows :— 
"ü) The right of every owner of | 


upper land that water naturally rising 


*(Only portions approved for reporting 
by High Court are reported here). 
(Against decision of J. P. Desai, 
Dist. J. Surendranagar in Civil Ap- 

peal No. 82 of 1973), 


L.V/LV/F362/78/KSB © 


Maganlal Lalb-ai 
in, or falling on such land; and nw 
passing in defined channels, shall re 
allowed by the owner of adjacet- 
lower land to run naturally thereto” 
Placing heavy reliance on that illustre- 
tion and more particularly on th» 
word ‘adjacent’ occurring. therein, Mz 
Chhatrapati -urged that the right «=. 
discharge of rain water arising nata» 
rally in any land is limited only œ 
the adjacent land and the momer. 
somehody else’s property intervened. 
the said right could not be extende: 
to the property beyond that interver~ 
ing property. He further urged th: 
if there be right, it will be the riges 
of the intervening owner to get thm 
water further discharged, but as far e= 
the first claimant is concerned, h= 
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only right would be the right in res - 


pect of the proximate property and ri 
further. This argument is not accep= 

able firstly because what has been olk- 
served in illustration is only illustre- 
tive in character and not definitive Œ 
import, If the intervening owner 
readily accepts the burden, which the: 
passes on further, the  intervenirx 
owner is not a necessary party to anm 
such litigation. The first claimant cet 
very well have a cause of - actio 
against the property standing third © 
order, if that person -tries to arrer 

the flow. of his water via that inter. 
vening property. Mr.. Chhatrapati E 
this connection invited my attention € 
the judgment of the Privy Council ï- 

the case of Gibbons v, Lenfestev, AIF 
1915 PC 165. The authority does nc 
lay down the proposition which we 
propounded by Mr. Chhatrapati befor= 
me. The situation in that sut wz 
peculiar. The appellant’s close Tani 
was at a lower level from the high- 
road, but higher than those of theres 
pondents.. Some verbal agreement oat 
1872 was brought into aid for the pur- 
pose of drainage of water. Had there 
been the case that there was separat= 
outlet of the plaintiffs water az 
coming to the intervening public roac. 

without any natural flow towards the 


defendants property,: the — situatior. 
would have been different. The au- 


thority cited by Mr. Chhatrapati, there- 
fore, does not lend any support to his 
submission of the absolute character © 
as was put forward by him. - 


8. There is one ` judgment of- the 
Calcutta High Court clearly supporting 


v. Stafe Gaj. 43 


the view taken by me above. It is 
the case of Natabar Sasmal v. Krishna 
Chandra Bera, AIR 1942 Cal 261, In 
that case it has peen: held inter alia 
as follows :— 


“The owner of a lower heritage can- 
not escape the burden of receiving the 
water which falls from -a piece of 
higher ground merely because the 
water flows. across an _ inter~wening 
tenement belonging to another person,” 


9 to ll, x xx a 
ee Appeal alowed. 
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S. H, SHETH, J, 


Maganlal Lalbhai Patel, Petitiorer v. 
re of Gujarat and “others, Respon- 
ents, 


Special , Civil Appin, No. 627 of 1978, 
D/- 1-5-1978, 


(A) Gujarat Panchayats Act (6 of 
1962), S. 294 (1), (4) and (5) — Offi- 
cer authorized by . State Govermment 
and District - Development Officer — 
Powers of — _ Scope ~ Ms be- 
tween, — 

Sub-ss, (1), (4) and (5) of S. 
when read together indicate that 
der sub-s. (5) of S. 294 an officer 
thorised by the State Governmen: has 
in respect of a District Panchayat the 
power to suspend the execution of any 


“994 
un- 
au~ 


order or resolution of a District Pan- 


chayat, as also the power to direct the 
District Panchayat fo ‘prohibit from 
doing something which is unlawful 
Whereas. under sub-s. (4) the District 
Development Officer’ exercises his 
power subject to the obligation that 
he is required to submit a repor: to 
the State Government, there is no 
such obligation which has been cast 
under sub-s, (5) on the officer aitho- 
rized by the State Government. What 
the officer authorized by the State 
Government therefore does under sub- 
s. (5) is to exercise the power without 
the obligation which has been laid 
down under sub-s. (4) in respec: of 
the District gee eee Officer. 
(Para 5) 


"(Only TERET approved for report- 
ing by High-Court are reported kere.) 
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(B) Gujarat . Panchayats Act (6 of 


1962), Ss, 305, 294 (5) — Revision — - 


Power of State Government: under 
S. 305 — Scope — Development Com- 
missioner exercising power under Sec- 
tion 294 (5) —- Revision against State 
Government — Maintainable. 
The order made by the Develop- 
ment Commissioner under S, 294 (5) 
isan order made by, an officer subordi- 
nate to the State Government. In fact, 
it is an order made by “an officer au- 
thorised by the State Government in 


this behalf by general or special 
order.” Therefore, under S. 305 it is 
within the ‘competence of the State 


Government to revise the order of the 
Development Commissioner. 


(Para 9) 

It cannot be said that the power 
which is exercised by the Develop- 
ment Commissioner under sub-s. (5) 


of 5. 294 is the power conferred upon 
the State Government and that, there- 
fore, the State Government cannot re- 
vise its own order, Sub-s. (5) of Sec- 
tion 294 does not confer any power 
on the State Government. It confers 
power upon’ the officer authorized by 
the State Government. The power 
which has been conferred upon the 
State Government is the power of au- 
thorizing an officer to act under sub- 
s. (5) of S. 294. Once the State Govern- 
ment authorizes a particular officer, 
the power conferred under sub-s. (5) 
of S. 294 belongs to that officer. 
When such an officer exercises power 
under sub-s. (5) of S, 294, it is with- 


in the competence of the State Gov- 
ernment to revise his order under 
sub-s. (5) Sub-s. (5) of 5. 294 and 
Section 305 are two independent 
sources of power exercisable by two 
different bodies. (Para 10) 

D. D. Vyas, for Petitioner; C. K. 


Takwani, Asstt, Govt. Pleader, i/b. M/s 
Purnanand & Co., (for Nos. 1 and 2), 
M. M. Dave, (for No. 3) and P, M. 
Raval, (for No. 4), for Respondents. 
ORDER :— 1-7. xx XX XX XX XX 
8. So far as. the first contention 
raised by Mr. Vyas is concerned, it 
requires the examination ‘of © sub- 
sec, (5) of S. 294. and S, 305. Sub- 


sec. (5) of S. 294 provides as follows: -> 
“An officer authorised - by. the- State- 
Government in this behalf by- general _ 


or special order, shall in| respect of a 
district panchayat, - have > the 


Maganlal Lalbhai V. State 6. H ‘Sheth 4) 


same 


A.LE 


powers as the District” _ Development 
Officer has in respect ‘of a taluka ` Pan- 
chayat ` under ` this: section”. © - 

It is, therefore, necessary to see what 
powers the District Development Offi- 
cer has in respect of a taluka Pancha- 
yat under S. 294. Sub-sec, (4) of Sec- 


tion 294 which deals with this ques- 
tion provides as follows: ` 
"The District Development Officer 


in respect of a Taluka. Panchayat or 
Nagar Panchayat shall have the. same 
powers as Taluka Development Offi- 
cer has in respect of a gram pancha- 


yat under sub-secs. (1), (2) and (3) 
subject to the modification that he 
Shall submit a report under sub- 


sec. (3) to the State Government. The 
State Government may pass such 
order thereon as it may deem fit.” 
Whereas under sub-sec. (5) the powers 
of an officer authorized by the. State 
Government in respect of a district 
panchayat have reference to the po- 
wers of a District Development Officer 
in respect of a taluka panchayat, the 
powers conferred upon the District 
Development Officer in respect of a 
taluka -panchayat have reference to 
the powers of the Taluka Development 
Officer in respect of a gram pancha- 
yat. It is therefore necessary to see 
the scope of the power of the Taluka 
Development Officer -laid down by 
sub-see, (1) of S. 294 which provides 
as follows: 


“If, in the opinion of the Taluka 
Development Officer the execution of 
any order or resolution of a pancha- 
yat subordinate to the taluka Pan- 
chayat or the doing of anything which 
is about to be done, or is being done 
by or on behalf of such panchayat. is 
unlawful, he may by order in writing 
suspend the execution or prohibit the 
doing thereof.” : 


When these E E are read to- 
gether, it is very clear that under 
sub-sec, (5) of S. 294 an officer au- 
thorized by the State Government has 
in respect of a District Panchayat the 
power to suspend the execution of any 


o order or resolution of a District Pan- ` 
‘chayat, as also 
‘the 


the power to` direct 
District Panchayat’ to ‘prohibit : 
from doing something ‘which - is unlaw- 
ful. In the context of sub-secs. «(4) and 
{5} it is also.’ necessary, -to note. that 
‘whereas - ‘under’: sub-seéc. (4): ‘the. - 
trict ° “Development :' - Officer“: exercises -::: 


Dis- 
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his power... subject. . ‘to the- obligatin - 


that: he is. required -to submit a` se. 
Government, there ' 


port to the State 
is no such obligation which has been 
cast under sub-sec, (5) on the officer 
authorized by the State Governmect. 
What the officer authorized by the 
State Government therefore does twa- 
der sub-sec, (5) is to exercise the 
power without the obligation whch 
has been laid down under sub-set. —4) 
in respect of the District Development 
Officer. The contention which Maz. 
Vyas has raised is that the power 
which Development Commissioner €x- 
ercises under sub-sec. (5) of S. 294 is 
the power of the State Government 
because he is the delegate of the Stze 
Government, If it is so, then, accord*ag 
to him, the State Government canr ot 


exercise under S. 305 the power of 
revising the order of his delegute 


which is equivalent to its own orde«. 


9. Section 305, inter alia, empowers 
the State Government to call for acd 
examine the record of proceedings of 
any officer for the purpose of satisie- 
ing itself as to the legality or pm- 
priety of any order passed by him atd 
¡may revise or modify the order as it 
may deem just. The order made y 
ithe Development Commissioner uncr 
5S. 294 (5) is an order made by an 
officer subordinate to the State Gow- 
ernment, In fact, it is an order mas3e 
by “an officer authorized by the State 
Government in this behalf by general 
or special order” (to quote the es- 
pression used in sub-sec. (5) of S. 29-1. 
Therefore, under S. 305 it was witz- 
in the competence of the State Gos 
ernment to revise the order of tæ 

evelopment Commissioner, 


"10. It has next been argued by Mer, 
Vyas that the power which was exe-- 
cised by the Development Commision=r 
under sub-sec, (5) of S. 294 was the 
power conferred upon the State Go= 
ernment and that, therefore, the Sta-2 
Government cannot revise its ovr 
order. I am not. impressed by this 
argument because sub-sec. (5) of Se= 
tion 294 does not confer any power ca 
the . State. Government, It confess 
power upon the officer authorized t7 
the State. -Government. The . power 
which has been > conferred upon tE 
State Government. is the. power- of ar- 
thorizing an officer to act under suk- 


Her Jesa Kachra v. M. J. Lakhman. «=... 
Once the- . State . 
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_ (5) of S, 294,- 
C authorizes ` a particular 
officer, the - power’ conferred under 
sub-sec, (5) of S. 294 belongs -o that 


officer, When such an officer exercis~} . 


es power under sub-sec, (5) of 3. 294, 
itis within the competence ofthe State 
Government to revise his order under 
sub-sec. (5). It may be noted n this 
context that sub-sec. (5) of S. 234 and 
S. 305 are two independent sources of 
power exercisable by two different 
bodies. In my opinion, therefore, the 
first contention raised by Mr. Vyas is 
without any substance and is rejected, 

11-15. xx XK XX X% Xz XX 


Rule made absolute, 
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S H. SHETH AND M. K. SHAH, JJ. 
Her Jesa Kachra and others. Ap- 
pellants v. Marani Jayani Laxhman, 
Respondent. ` 
Second Appeal No. 515 of 1973, D/- 


28-6-1978.* 


(A) . Precedents. — Observations in 
referring judgment — Binding effect. 
Tentative observations made by 
Division Bench in a referring judg- 
ment which is not final and conz2lusive 
do not have any binding value. 7 
(Para 12) 


(B) Porbandar: State Land REe-venue 
Code (1940-41), Ss. 58, 60, 64 — Whe- 
ther provisions of Code laid down 
rules of succession. 


The Land Revenue Code of Por- 
bandar State did not deal with con- 
flicting claims of succession <:o an 
agricultural land. by rival claimants, 
The Land Revenue Code  recagnized 
only the -relationship betweer the 
State and the holder of the land. Its 
provisions did not supplant the provi- 
sions of Hindu Law of Succession or 
had no overriding effect upon them. 


‘What the Land Revenue Code dil was 


to establish and regulate the re.ation« 
ship between .the :State on one hand . 
and the holder of the and’ on. the. 


_ other hand and. . to ensure systematic 
*(Against 


decision .of H. C. Shah, | 
Asst. J., Porbandar in Civil Eas 
No. 17 of 1972). : 


wa 
- 


_EV/AW/360/78/DHZ. - E P ae oe 
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and regular collection of land re 
venue, It could never be said that the 
recognition accorded by the State to a 
particular person in the matter of the 
inheritance of agricultural lands de- 
stroyed or negatived the rights of 
others who made a rival claim to it 
and whose contention would be the 
subject-matter of a civil suit. Second 
Appeal No. 122 of 1967, D/- 19-11-1970 
(Guj), Dist. (Paras 11, 13) 

(C) Bombay Land Revenue Code 
(41 of 1966) (as applied to Saurashtra 
by Notification dated 1-3-1950) — 
Effect. 

The conferment of occupancy rights 
upon the holders of the lands was an 
act of establishing permanently the 
relationship between the State on one 
hand and the holders of the land on 
the other hand. It was meant for the 
purpose of the land Revenue Code, 
The notification did not and could 
not decide rival claims to succession 
between rival claimants. (Para 13) 


(D) Hindu Succession Act (30 of 


1956), Ss. 15, 8 and Schedule — 
Daughter inheriting property from her 


father — On her death without any 

issue property - devolved on her 

father’s heirs. © 
One Arjan, the original owner of 


the property, died before 1933, Under 
the Hindu Law, his widow, Rudi, got 
the widow’s estate. She could not get 
anything more. She died in 1945 be- 
fore the Hindu Succession Act came 
into force in 1956. Obviously, there- 
fore, she could not have executed a 
will and tried to bring about the 
tastamentary disposition of the pro- 
perties. The property was bound to 
revert to her husband’s ` heirs. ‘The 
suit property upon her death reverted 
to her daughter Manki who was the 
only heir of her father. As the will 
executed by Rudi was ineffective, 
Manki succeeded to the estate of her 
father, not by virtue of the will of 
her mother Rudi, but as on intestacy 
and took absolute interest therein. In 
1956 Hindu Succession Act was enact- 
ed. Manki died in 1969. Since Manki 
inherited the property from her father, 
upon her death without any issue, 
succession to her estate was governed 
by sub-sec. (2) of S. 15 and not by 
sub-sec. (1). Though she took ab- 
- solute interest in the property of her 
father when she succeeded in 1945 


A.LR. 


upon the death of her mother Rudi, 
whatever was left in her hands at the 
time of her death in 1969 devolved 
hot upon her heirs, but upon the 
heirs of her father, as whose heir she 
had inherited in 1945, The Schedule 


specified two classes of heirs, There 
was under Class I no heir to her 
father. Amongst the heirs of her 


‘father specified in Class II, her father’s 
sister was the only heir, Obviously, 
therefore, Mankis husband did not 
have any devolutionary interest in tha 
property of Manki’s father, 
(Paras 14, 15, 16) 
Anno: AIR Manual (3rd Edn), 
Hindu Succession Act, S., 8 N, 5: 
S. 15, N. 5, Sch. Class II, N. 1. | 
Cases Referred: Chronological Paras 
(1970) Second Appeal No, 122 of 1967, 


D/- 19-11-1970 (Guj) 12 
(1958) First Appeal No, 109 of 1956, 
D/. 28-1-1958 (Bom) - 42 


(1958) Second Appeal No, 119 of 1957, 
D/- 8-1-1958 (Bom) o l 
J. R. Nanavaty, for Appellants; P.V. 

Hathi, for Respondent, 


S. H. SHETH, J.:— The plaintiff 
filed the present suit for the declara- 


tion of her title fo the suit properties 


and an 
Porbandar. 
possession, The 
claim on the 


which consist of a house 
agricultural land situate at 
She also prayed for 
plaintiff made her 
following allegations. 


2. The suit properties originally 
belonged to her brother Arjan. Lax- 
man, Arjan Laxman died long be- 
fore 1933 A. D. leaving behind him 
his widow Rudi who died in 1945. 
Manki, the daughter of Arjan Laxman 


and Rudi, succeeded to the estate. 
She died in 1969 without leaving any 
children. Her husband is the defen- 
dant. In other words, the rival 


claimants to the suit propetries are 
Arjan Laxman’s sister on one hand 
and his son-in-law on the other hand. 
"32. On 23rd Oct. 1933, Rudi, the 
widow of Arjan Laxman, made a will 
Ex. 26: By that will, she provided 


‘that on her death, the suit properties 


would devolve upon Manki and upon 
Manki’s death, they would devolve 
upon her children and,- if she left no 
children, surviving her, they would 
devolve upon her husband, the pre- 
sent defendant. Manki died on 28th 
Feb, 1969. She was survived by her 
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husband who obtained Letters of Ad« 
ministration on 12th of Nov, 1959. 
The plaintiff claims the properties on 
the ground that she is the sole sur 
viving heir of -Arjan. She also ecm- 
tended that defendant was not thé 
husband of Manki. 


4 The defendant contended’ in ce&. 


fence that plaintiff was not the sister 
of Arjan Laxman. He pleaded in sup- 
port of his claim the will executed by 
Bai Rudi Ex. 26. The learned trial 
Judge held that plaintiff was the sister 
of Arjan and that the defendant was 
Arjan’s son-in-law or Bai Manks 
husband. He believed the will and 
gave effect to the testamentary suc 


cession. Therefore, he dismissed the 
suit, 
5. The plaintiff appealed against 


that decree to the District Court. The 
learned appellate Judge confirmed the 
findings that the plaintiff was the 
sister of Arjan and that the defen- 
dant was the. son-in-law of Arjen. 
However, he held that Rudi, tne 
widow of Arjan, had only “widow’s 
estate” in the suit properties: and that, 
therefore, the will made by her was 
ineffective. He also held that 
her death, the property ‘reverted to 
the plaintiff. He, therefore, allow2d 
the appeal and passed decree in fav- 
our of the plaintiff. 


6. It is that appellate decree which 
is challenged by the defendants heirs 
in this second appeal. 


7. Before we deal with the conten- 
tion which has been raised by Nx. 
Nanavaty on behalf of the defendan:s, 
it is necessary to note a few facts 
about which there is no dispute. The 
original owner of -the property Arjan 
Laxman died earlier than 1933 leaving 
behind him his widow Rudi and kis 
daughter Manki. Rudi made her will 
in 1933. She died in 1945. Thera 
after Manki entered into possession of 
the suit properties. She died in 198. 
Mr. Nanavaty has contended ‘that 
under the Land Revenue Code of the 
former Porbandar State Manki had bæ 
come the sole and absolute owner of 
the suit properties in her own right 
and that, therefore,: the defendart, 
her husband, alone could succeed -0 
those properties. He has invited owr 
attention to three sections of the Poz- 
bandar State Land Revenue Coda, 
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_would -enjoy the rights 
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They are 58, 60 and 64 Section 58, 
inter alia, provided that if a ‘Khate- 
dar’ continued without default to pay 
the land revenue, he would go on 
enjoying the rights in the land. until 
the time specified, if there was any. 
It further provided that if there was 
no time specified . during which he 
could hold the land, he, his heirs and 
successors would go on enjoying those 
rights in perpetuity. It further 
vided that if such a ‘Khatedar’ was 
survived by a widow only, the widow 
in the land 
during her - lifetime or until she re- 
married. Section. 58, inter alia, re- 
cognized the right of a ‘Khatedar’ to 
enjoy an agricultural land in per- 
petuity if he committed no default 
in payment of land revenue. It did 
not deal with the conflicting .claims 
made by rival persons to the succes- 
sion to the land upon the death of the 
original holder. 


8. Section 60 provida that in case 
of death of a ‘Khatedar’, his heirs 
should’ make an application within six 
months according to the procedure 
prescribed by that section. An en- 
quiry would be made by the Mamlat~ 
dar into his claim -and an appropriate 
order in the matter of mutation would: 
be made. It further provided that if 
no such application was made within 


six months, the land would ‘be liable 


to be resumed by the State. The se- 
cond paragraph of S. 60 throws a con- 
siderable light upon the controversy 
which has been raised before us. It 
provided that the heir of a deceased 
‘Khatedar’ would have no right other 


than ‘the right of having his name 
entered in respect of the land in ques~ 
tion. Section 60, therefore, clearly 
laid. down that what the State did 


was to effect a mutation entry and the 
rights of the ‘Khatedar’ were recogniz- 
ed to that extent and no more, 


9. Section 64, inter. alia, provided. 
that the rights of a ‘khatedar’ were 
the rights of all the  coparceners 
in the joint family properties. In the 
case of the death of a coparcener, 
they would go to his widow who had 
the ‘means to cultivate the land. It 
further provided that so long as the 
land was -not partitioned, the heirs 
would not be recognized to have been 
separated from each other in estate. 
It next provided that sharing the pro- 


pro- . 


` feultural 
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_ duce and- establishing. separate kitchens ` 
separation of- 


“would not bring about 
the joint family properties. 


10. : Mr. Nanavaty has 
these rules recognized the succession 
to agricultural estate of a ‘Khatedar’, 
We are unable to uphold ` that argu- 
ment of Mr. Nanavaty. ` 


1L. Nothing has been shown to us 
from the Land Revenue Code of Por- 
bandar State. which dealt with con- 





cultural land by rival claimants. The 
‘Land Revenue Code recognized only 
the relationship between the State 
and the holder of. the land. It did 


claimants to the devolution 
of the properties upon the death of 
the original holder. Secondly, nothing 
has beeen shown to us from the Land 
Revenue Code. of Porbandar State 
which shows that its provisions sup- 
planted the provisions of Hindu Law 
of Succession or had overriding effect 
upon them. What the Land Revenue 
Code did was to establish and regu- 
late the relationship between the State 
on one hand and the holder of the 
land on the other hand and to ensure 
systematic and regular collection of 
land revenue. It is erroneous to think 
that the Land Revenue Code of Por- 
bandar State laid down rules of in- 
heritance or regulated succession to 


in such a case is this. If the holder 
of a land died and if two persons laid 
conflicting claims to his estate and if 
the State recognized one of them for 
the purposes of Land Revenue Code 
and if another filed a civil suit and 
obtained a decree in his favour, would 
the decree in the civil suit be given 
effect to in preference to what was 
recognized under the Land Revenue 
Code ? Mr. Nanavaty has not been 
able to show us anything from which 
we can come to the conclusion that 
what the State recognized for the pur- 
pose of Land Reveriue Code could not 
be set at naught by the decree of the 
Civil Court. . Therefore, 
be said that the recognition ` accorded 
by the. State to a particular person in 
the matter of the inheritance of agri- 
lands 
` whose’ contention 


. iclaim- to it- and 


‘argued that 


flicting claims. of succession to an agri- 


it can never 


destroyed or negatived. 
the rights of others who made a rival. 
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would be the, subject-matter of a. “2 
suit, i 
12. In this knea Mr. Nanavaty 
has invited our attention to the re- 
ferring judgment. recorded in Second 
Appeal No, 122 of 1967 by a- Division 
Bench of this Court of which I was 
a member dated 18th and 19th Nov. 
1970. The observations made in that 
referring judgment do not have the 
binding value because, by that refer- 
ring judgment, two questions were re- 
ferred to the Full Bench. Those two 
questions remained undecided because 
before the Full Bench could decide 
those two questions, the appeal abated, 
Tentative observations made by Divi- 
sion Bench in a referring judgment 
which is not final and conclusive can- 
not and do not have any binding 
value. Therefore, we are unable to) 
make any use of the observations made 
in that judgment. Secondly, that 
judgment cannot be marshalled by Mr. 
Nanavaty to his aid because the. sub- 
ject-matter of that interim judgment 
was the Land Revenue Code of Juna- 
gadh State and not the Land Revenue 
Code of Porbandar State. Para. 2 of 
that interim judgment shows that the 
Division Bench had assumed that suc- 
cession to agricultural land in Junga- 
gadh State was governed by the 
Junagadh State Land Revenue Code 
and not by the personal law of the 
parties. We have examined three sec- 
tions of Porbandar State Land Reve- 
nue Code to which Mr. Nanavaty has 
invited our attention and we find no 
justification whatsoever for making the 
assumption which the Division Bench 
in that judgment made in relation to 
Junagadh State Land Revenue Code. 
In fact, the material expression used 
in Junagadh State Land Revenue Code 
which is in the form of a non obstante 
clause does not find place in the Por- 
bandar State Land Revenue Code. The 
non obstante clause in the Junagadh 
State Land Revenue Code laid down: 


“ . oe oo notwithstanding anything 
contained in any local law or any 
practice or rule of the caste.” 
The interim judgment framed 
questions resulting from the conflict 
between two judgments of the High 
Court of Bombay at Rajkot in First 


two 


‘Appeal No. 109 of 1956 decided by 


Mr. Justice D.. V. Vyas and Mr. Jus- 
tice D. V.. Patel on. 28th Jan. 1958. and., 


1979 
‘Second Appeal No 119 of 1957 decided 
by. .Mr. - Justice Vyas .on Jan. 8, 195€. 


In order to complete the narrative, w2 
may state that the two questions which 


were framed in that referring ` judg- 
ment were as‘ follows: l 
(1) Upon conferment of occupancy 


rights on the existing holders (includ- 
ing widows) was the. estate, inherited 
by widow from her husband, merely 
enlarged or was an independent right 
conferred upon her? 

(2) What is the line of succession to 


the occupancy rights conferred on 
her ?” 


After having analysed the provisions 


of the Porbandar State Land Revenu2 
Code, we are of the opinion that thes? 
two questions do not arise in the in- 
stant case. 


13. Mr. Nanavaty has further tried 
to argue that with the introduction 
and application of the Bombay Land 
Revenue Code to the State of Saw 
rashtra, independent rights were con-~ 
ferred ‘upon Bai Manki in 1950 when 
she was in possession of the land 
after the death of her mother Bal 
Rudi in 1945.. The notification dated 
ist, March 1950 read as follows: 

... The Government of 
Saarashtra “has been ‘pleased to order 
that occupancy rights as provided for 
in the Bombay Land Revenue Code 
1879, as adapted and applied to Sau- 
rashtra, be conferred upon the existing 
hotders of the Khalsa lands without 
charging any price with effect from 
the date the said Code has come into 
force in Saurashtra.” ~~ 


The conferment of occupancy rights 


upon the holders of the lands was ant. 


act of establishing permanently the 
relationship between the State on one 
hand and the holders of the land on 
the other hand. It was meant for the 
purpose of the Land Revenue Code, 
That notification did not and could not 
decide rival claims to succession be- 
tween rival claimants. It is, therefore, 
wrong to contend that what was done 
by that notification had the wider 
effect of destroying the claims of a 
rival claimant- if. he had any and 
finally and irrevocably, recognizing or 
eonferring them upon one of them. 
The ‘attempt which Mr. ‘Nanavaty. has 
made tọ bring into play the ‘provisions 
of..the Porbandar. State Land Revenue 
1979 Guj./4 IV G~—23 


Sec. 


Her. Jesa Kachra'v: M. J. Lakhman (Sheth J.) [Prs. 12-15] Grj. 49 


Codeis, in our opinion; thoroughly mis- 
conceived. The Code has nothing to 
do with law of succession. It does 
not lay down the rules of succ2ssion 
nor does it decide conflicting claims 
of the rival claimants to the estete of 
a deceased holder of a land. 

14. Now, Arjan, the. original owner 
of the property, died before 1933, 
Under the Hindu Law, his widow, 
Rudi got “the widow’s estate”, She 
could not get anything more. She 
died in 1945 before the Hindu Succes- 
sion Act came into force in 1956. Ob-| 
viously, therefore, she could not have 
executed the will and tried to bring 
about the testamentary disposition of 
the properties. The will must, there- 
fore, fail. The property was bound to 
revert to her -husband’s heirs. The 
suit property upon her death reverted 
to Manki who was the only heir of 
her father. This takes us to the exa- 
mination of the estate which Manki 
inherited and the course of its devolu- 
tion upon her (Mankis) death. | 

15. Manki inherited it in 1945 when 
Rudi died. Para. 13 in Sir Dinshaw 
Mulla’s Hindu Law, 14th Edition, 
states that in Bombay State the 
daughter as the heir of her father took 
an absolute interest ‘in her father’s 
property. Elsewhere she took a 
“woman estate” with rights of survi- 
vorship. Now since we have held that 
the will executed by Rudi was in- 
effective, Manki succeeded to the es- 
tate of her ‘father, not by virtue of 
the will of Bai Rudi, but as on inte- 
stacy and took absolute interest there- 
in. In 1956 Hindu Succession Act was 
enacted. She died in 1969. Sec. 15 of 
the Hindu. Succession Act, 1956 lays 
down general rules of succession in 
case of female Hindus, Since Manki 
inherited the property from her fa- 
ther, upon her death, succession to 
her estate was governed by sub- 
(2) of S. 15 and not by sub- 
sec. (1). CL (a) of sub-sec. (2) of Sec- 
tion 15 provides as follows: J 

**(2) Notwithstanding anything con- 
tained in sub-sec. (1):— 

(a)any property inherited by a fanale 
Hindu from her father or mother shall. 
devolve, in the- absence of. any son or 
daughter of the deceased _ (including 
the. children . of “any - predeceased son 


or daughter) not. upon -the other heirs 


referred to in. sub-sec, (1) in the arder . 
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specified therein, 
heirs of the father.” 


It is, therefore, clear that though ine 


but upon the 


took absolute interest in the property 


of her father when she succeeded in 
1945 upon the death of: her mother Rudi 
whatever was left in her- hands at the 
time of: her death, devolved not upon 
her heirs, but upon the heirs of her 
father, as whose heir she had inherit- 
ed in 1945. That renders it necessary 


for us to determine. who in 1969 was 
the heir of her father, 4 
16. Section 8 lays down general 


rules of succession in the case of males, 
The Schedule specifies two classes of 
heirs. There was under Class I -no heir 
to her father. We have. therefore, got 
to go to Class II. Amongst the heirs 
of her father specified in class II, her 
father’s sister was the only heir. She 
is the plaintiff in this case. It ‘is clear 
therefore that in 1969 when Manki 
died, the plaintiff, her father’s sister, 
was the only heir of her father to 
whose property she could ‘succeed: Ob- 
viously, therefore, the defendant who 
is Manki’s husband did not have any 
devolutionary interest in. the -property 
of Manki’s father. 


17. Mr. Nanavaty ja argued that 
the suit property belonged to Manki 
in her own right. Therefore, upon .her 
death, her husband would succeed to 
the estate as laid -down in cl, (a) of 
sub-sec. (1) of S. 15 of the Hindu 
Succession Act, 1956. This argument 
is based upon the assumption that with 
the application of the Bombay Land 
Revenue Code to the State. of Saura- 
shtra and the recognition of her rights 
in the suit lands, she- came to be the 
‘sole and exclusive owner of the pro- 
perty in her own right and that her 
rights had no relationship whatsoever 
with her father’s rights. We have al- 
ready stated that Land Revenue Code 


regulates the relationship between the 


State and the holder of the land and 
does not determine conflicting claims 


ta - succession by rival claimants. 
Therefore, we are unable to read in 
the recognition of Manki’s rights’ to 


the suit land by the State of Saura- 
shtra anything which is derogatory to 
the plaintiff's claim or to conflicting 
claims to inheritance by rival claimants 
under Hindu Succession Act, 1956.‘ The 
learned appellate Judge was, therefore, 
justified’ in passing the. decree in fav- 


y 
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our. of the plaintiff, We see no mnt 
mity whatsoever therein. 


18. The appeal, therefore, ‘fails and 
is dismissed with costs. 
Appeal dismissed, 
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Babulal Somalal, Petitioner v., Kanti- 
lal Hargovandas, Opponent, 


Civil Revn. Appln. No. 1092 of 1976, 
D/- 13-7-1978." 


(A) Transfer of Property Act (4 of 
1882), Ss. 107, 106 — Rent note requir- 
ing registration under S. 107 but not 
registered — ita dite under S. 106 
if can be raised. 


Though a rent note in respect T a 
shop reserving yearly rent is inopera-~ 
tive for want of registration under Sec- 
tion 107 it certainly gives rise to a 
presumption under Sec, 106 that the 
relationship which was established bet- 
ween the parties was that of landlord 
and ‘tenant and that it was a monthly 
tenancy. AIR 12 SC 23 Rel. on. 
(Para 8) 


Anno: AIR Göm T. P. Act (4th 
Edn.), S. 106 N. 12, 


B). Transfer of Property Act (4 of 
1882), Ss. 58, 105 — Possessory mort- 
gage and lease back — Whether incon- 
sistent. AIR 1958 Bom 8 held overrul- 
ed by AIR 1969 Guj 169. 


There is no inconsistency between 
possessory mortgage and lease back 
and the two transactions can simul- 
taneously co-exist. Effect must be 
given to both the transactions un- 
less the transaction of lease back. is hit 
by some. law or .by some invalidating 
circumstances, A transaction of posses- 
sory mortgage cannot be converted in- 
to a transaction of simple mortgage: by 
looking at the intention of the parties 
deducible from the contemporaneous 
transaction’ of lease back because jit 
would be hit by the provisions of Sec- 
tion 92 of the Evidence Act. AIR 1969 


*(To ‘set aside decision of P. P. Majmu- 
dar, Extra Asst. J., Kaira at Nadiad in 
Civil Appeal No. 151 of 1975.) 


LvV/AW/F364/78/DHZ ` 


1979 ` Babulal Somalal v, Kantilal 


Guj 169. Foll, AIR. :-1958 - Bom 8 hed 
overruled by AIR 1299 Guj 169. ; 
: (Para 17) 

Anno: AIR Comm. T, ‘P, Act. (£h 
Edn.), S. 58 N. 35; S. 105-N. 6 


Cases Referred :. . Chronological Paras 
AIR 1969 Guj ae 10 Guj LR 600 
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AIR 1963 Madh Pra 265 6 
AIR 1958 Bom. 8 4, 5, 13,: 6 
AIR 1952 SC 23 - § 


AIR 1940 Mad 946 6 
AIR 1933 PC 178: 35 Bom- LR 87": 

1933 All LJ 1193 - 5,14. 6 
(1913) 40 Ind App 31 5,156 


S. B. Majmudar, for Petitioner; G, R 
Shaikh, for Opponent, 


S. H. SHETH, J.: The plaintiff. fE- 
ed the present suit against the defea- 
dant for recovery of possession of tke 
suit premises on the ground that tke 
defendant had been in arrears of rert. 
The suit premises consists of a shcp 
situate at village Alina in Kaira DD- 
trict.. It appears that on 7th May 1994 
plaintiffs father purchased from tke 
defendant the entire building of which 
the suit premises formed a part. Tke 
transaction was evidenced by the sae 
deed Ex. 18. It appears that it wasasae 
with a condition to re-purchase. OntEe 


same day the defendant executed rert 


note in favour of the plaintiffs father 
in respect of the suit premises which 
constitute only a part of the propery 
which plaintiffs father purchased: Tte 
rent which was fixed under the rert 
note Ex. 19 was Rs. 135/- per year. `t 
appears that the defendant paid rext 
for some time and thereafter becarre 
irregular in payment. Therefore, . the 
Plaintiff served upon the defendant nc= 
tice determining. his tenancy in respect 
of the suit premises. The defendant TE- 
‘plied to that notice ‘and contended thet 
fhere was no relationship of landlord 
and tenant between the parties dnd thet 
the only relationship which existed . þe- 
tween them was that of the mortgagcr 
and the mortgagee. ` The learned trie] 
Judge upheld the plea raised by the 
defendant and dismissed the’ plaintiffs 
claim for possession, However, he pass- 
ed in favour of the plaintiff decree foc 
a sum of Rs. 135/-" which was tha 
amount of rent in arrears. 


2. The plaintiff . a appealed: - agains: 
that decree to the District Court. Tha 
learned Extra Assistant Judge whs 
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heard ‘the appeal . recorded the same 
finding and upheld the decree passed 
by the learned trial Judge. In that 
view of the matter, : he dismissed ine 


Hargovandas 


appeal. . 

3 It is. that appellate decree which 
is challenged in, ae revision applica- 
tion. 


4. This revision . application came 
up for hearing . before Mr, ‘Justice 
A. D. Desdi an ‘Dist April 1973. It 
appeared to the learned Judge that 
there was a conflict. between the deci- 
sion of the High Court of Bombay in 
Harilal Bhagwanji v Shastri Hem- 
shankar Umiyashanker, AIR -1958 Bom 
8 and a decision of this Cout in 
Jatashanker Fulchand Mehta v. Mavji 
Trikam, 10 Guj LR 600: (AIR 198 Guj 
169). ‘It may be noted that the deci- 
sion of the High Court of Bombay in 
Harilal’s' case- (supra) was rendered by 
a learned single Judge of that Court. 
The decision off. this Court in Jata- 
shanker’s case (supra), was rendered 
by a Division Bench. However,. the 
reasoning given by the learned single 
Judge in Harilal’s‘ casa (supra) appeal- 
ed to Mr. Justice A. D, Desai and, 
therefore, he referred this revision ap- 
plication to a larger Bench for recon- 
sideration of the decision rendered by 
this Court in  Jatashanker’s case 
(supra). 

5. Before we deal with the Jeni 
of the case,’ we may observe with 
very great respect to the learned re- 
ferring - Judge, that so far as this Court 
is concerned, the question has been 
finally settled. The decision in Hari- 
lal’s case (supra) rendered by tha 
learned single Judge of the High Court 


of Bombay (prior to bifurcation’ was 


duly considered by the Division Bench 
of this. Court in Jatashanker’s’ case 
(supra). The Division Bench of this 
Court overruled it in part. ` Secondly, 


fhe Division Bench of this Court 
while doing so followed two deci- 
sions of the Privy “Council report- 


ed in Saiyid Abdullah Khan v. Saiyid 
Basharat “Husain, (1913) 40 Ind Asp 31 
and Mian Feroz Shah v. Sohbat Xhan, 
35 Bom LR 877: (AIR 1933 PC 178). 
The decisions rendered ‘by the Privy 
Council: are - binding’: upon the -High 
Courts. They were followed by a Divi- 
sion Bench of this. Court. in Jata- 
shanker’s case (supra), Having dore so, 
they overruled partly the decisicn of 
the learned single Judgg in Hazrilal’s 
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ease (supra). Therefore, the decision 
rendered by the Division Bench of this 
Court in Jatashanker’s case _ (supra) 
could not be reopened for fresh con- 
sideration, Even if the Division Bench 
of this Court had not followed the 
two decisions of the Privy Council to 
which we have referred, in view of 
the fact that the decision of the learn- 
ed single Judge reported in Harilal’s 
case (supra) was partly- expressly over- 
ruled, this case could not have. been 
referred to a Division Bench by the 
learned single Judge -for reopening the 
controversy and for a fresh decision. 
6. However, since we are seized of 
the matter, we will express our views 
on merits and decide the controversy 
which has been raised. i 
7. The first contention which we 
are required to -deal with relates . to 
the rent note. The rent-note Ex. 19, 
inter alia, provides that the yearly 
rent of the suit premises shall be 
Rupees 135/- and that it shall be pay- 
able by the -defendant to the plaintiff 
at the expiry of each year. Mr, Shaikh 
has argued that: this recital in the 
rent-note. amounts to reservation of 
yearly rent in respect of the suit pre- 
mises and that, therefore, within. the 
meaning of Section 107 of the Trans- 
fer of Property Act, 1882, the transac~ 
tion could have been entered into only 
under a registered instrument. Section 
107 of the Transfer of Property Act 
provides: . . 
“A lease of immoveable property 
from year to year, or for any term 
exceeding one year, or reserving 48 
yearly rent, can be made only by a 
registered. instrument.” 
He has. therefore, argued that 
terms of the transaction cannot be in- 
‘ferred from the rent -note Ex. 19 
though the Court is entitled to -look 
at the rent note for a collateral pur- 
pose.. In the instant case, determining 
the nature of possession would be a 
collateral purpose. The transaction of 
tenancy evidenced by Ex. 19 does not 
fail merely because, though compul- 


sorily registrable, it has. not been regi- 


stered. If a document . which creates 
tenancy reserves yearly rent, it can- 
not be gainsaid that it is compulsorily 
registrable. ~~ i: ja i ng” 
'8. A ‘similar question arose before 
the Supreme Court in Ram -Kumar 
‘Das v. Jagdish Chandra Deo, AIR 1952 


SC 23. In that. case, the tenant had- 


the. 


.the rent which was fixed between 


I 
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executed a registered ‘Kabuliyat’. in 
favour of a Receiver who was in - 
charge of the plaintiff’s estate. By that- 
‘Kabuliyat,’ the tenant.. purported . to 
settle thelandfor building purpose for 
a period of 10 years at an annual rent, 
He made the first and second payments 
of annual rent and made no payments 
thereafter, Since yearly rent was re- 
served under the ‘Kabuliyat’, the 
‘Kabuliyat’ was not an operative docu- 


ment under S. 107 of the Transfer of 


Property Act. Therefore, the question 
which arose was whether the tenancy 
which was created by implication of 
law was a monthly tenancy under Sec~ 
tion 106 of the Transfer of Property 
Act. The Supreme Court held, on the 
aforesaid facts, that the. tenancy creat- 
ed by implication of law in favour of 
the defendant owas a tenancy from 
month to month since its inception 
Secondly, sincé the tenancy was not 
for manufacturing or agricultural pur- 
poses, it could be regarded as a tenancy 
from month to month under Section 
106 unless there was a contract to the 
contrary. It was further observed by 
the Supreme Court that the stipulation 
as to payment of annual rent would 
no doubt raise a presumption that the 
tenancy was from year to year. But 
merely because it. was contained in an 
inoperative document, it could not 
come in the way of raising a presump- 
tion under Section’ 106. A lease for 
one ‘year certain could not be inferred 
from the payment of annual rent be- 
cause to do so would be to substitute 
a new agreement for the parties which 
they never intended to do. It is- clear 
from this decision of the. Supreme 
Court that, though rent-nota Ex. 19 
is inoperative in law because, though 
it is compulsorily registrable, it has 
not been registered, it certainly gives 
rise to a presumption under Section 
106 of the Transfer of Property Act 
that the relationship which was esta- 
blished between the parties was that 
of landlord and tenant and that it was 
a ‘monthly tenancy. 
9. It has next been argued .by Mr. 
Shaikh that the stipulation as to an- 
nual rent cannot be looked at by the 
Court for the purpose of finding out 
the 
parties for the suit premises. It is not 
necessary for us to.look to Ex. 19 for 
ascertaining the rent which was agreed 
upon between. the : parties, Apart - from 


1979 


rent note Ex, 19, it is an admitted faet 
that the rent which was fixed between 
the parties was Rs. 135/- per year or 
Rs, 11.25 p. per month. Therefore, s9 
far as the facts of the present cas3 
are concerned, absence of registration 
of rent-note Ex. 19 does not come in 
the way of the plaintiff in establish 
ing his claim. 


10. We now turn to the transaction 


of conditional sale evidenced by Ex. 1:.: 


It is necessary to notice some of tk3 
recitals therein, It has been in terms 
stated that defendant’s father was sel- 
ling the - property of which the suit 
premises ‘formed a part subject to tk3 
condition that he would have a rigkt 
fo repurchase it within 25 years. Tr2 
agreement between the parties in re- 
gard to the repurchase of the property 
by the defendant is incorporated in 
Ex. 18 itself. We are not concerned 
in this suit with determining the truta 
nature of the transaction evidenced ky 
Ex, 18. However, it prima facie ap 
pears to us that it was a transacticn 
of ‘mortgage’ by conditional sale. Mr. 
Majmudar who appears on behalf cf 
the plaintiff has expressly proceeded 
on the assumption that the conveyance 
Ex. 18 represents a transaction cf 
mortgage by conditional sale though 
he has not admitted it for all pu- 
poses. He has made that assumpticn 
only for the purpose of the present 
suit. Now, the transaction’ evidenced 
by Ex. 18 was entered into on Tih 
May 1964. The rent note Ex. 19 wes 
also executed on 7th May 1964. It is, 
therefore, clear that both these acs 
evidenced by Exs., 18 and 19 wee 
parts of the same transaction. It is 
difficult to think that they were ir- 
dependent transactions. Nothing has 
been pointed out to us to show that 
even though these two  transactiors 
were entered into on the same day, 
they were independent  transactior.s 
‘not interlinked with one another. 


11. Now, the transaction of con®- 
tional sale evidenced by Ex. 18 clear- 
ly states that the possession and enjoy- 
ment of the property -sold under Ex. 18 
was handed over to the plaintif and 
that he would be entitled to enjoy 
that property as an owner. This recital 
contained in Ex. 18 has reference to 
_the delivery of possession of the er- 
tire property of which the suit prz- 


‘mises only fdrm.:a part. The -rent noie - 
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Ex. 19 in terms states that the defen- 
dant had taken the suit premises from 
the plaintiff?’s father on rent after he 
had conveyed his title to it to the 
plaintiffs father, These two documents 
make i¢ clear beyond any doub; that 
the defendant handed over to the plain- 
tiffs father the Possession of the en- 
tire. property in pursuance of the 
transaction evidenced by Ex. 18 and 
took back the possession only of a 
part- thereof, viz. suit premises in pur- 
suance off the transaction evicenced 
by rent note Ex, 19. It is an admitted 
fact that the plaintiff is in possassion 
of the entire property except the suit 
premises. It is, therefore, clear - that 
in pursuance of Ex. 18, the defendant 
had delivered to the plaintiff’s. father 
possession of the property which he 
conditionally sold under Ex. 18 It is 
quite probable that he might not have 
formally handed over the possession of 
the suit premises — a part of the en- 
tire property — in pursuance of Ex. 18 
and entered into its possession in pur- 
Suance of Ex. 19. It is quite prabable 
that he might be continuing in posses- 
sion of the suit premises whick is a 
shop. However, the fact remains that 
the possession of the entire property 
except the suit premises was admitted- 
ly handed over by the defendart to 
the plaintiff s father. Bearing these 
facts in mind, -we proceed to examine 
the contention which has been raised 
before us and which is as follows: 


12. Whether relationship of land- 
lord and tenant could have been creat- 
ed between the parties merely be- 
cause on the same day on which pro- 
perty was conveyed by  cond-tional 
sale by the defendant to the plain- 
tiff’s father the plantiff’s father let it 
out to the defendant. 


13. We will first turn to the deci- 
sion of the High Court of Bombay in 
Harilal’s case, (AIR 1958 Bom 8.. the 


reasoning in which has appealed to 
the learned referring Judge. In that 
case, simultaneously.. -with the mort- 


gage a rent note was. executed and a 
portion of the house in the defer.dant’s 
occupation was leased back to him by 
the plaintiff for a term of six months. 
The rent which was stipulated was 
Rs. 24-4-0, The plaintiff sued tke de- 


_fendant for recovering - possessian of - 


the said portion and for- the errears: 
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of rent on the = strength: of the ` rent 
note, It was contended in defence that 
the rent note was a’ nominal document 
executed for securing payment — of 
interest, that no relationship of land- 
lord and tenant was created and that 


therefore the plaintiff could not sue 
for eviction nor for rent on -the 
strength of the rent note, It was held 


by the learned ` single Judge of the 
High Court of Bombay that since the 
rent which was reserved was equivalent 
fo the (interest on the) mortgage sum, the 
rent note wasa merge device for securing 
payment in interest, Secondly, he held 
that since. the property was given in 
security not only for fhe principal 
amount but also for the interest ac- 
cruing . thereon, if was a vital factor 
in support of the defendants plea 
that the two documents formed part 


of one and fhe same ‘transaction, On 
the basis of these cfrcumstances, the 
learned single’ Judge held that the 
only inescapable conclusion was that 


the two documents formed part. of one 
and the same transaction that no rela- 
tionship of landlord and tenant- was 
at all intended to be created thereby 
and that none was created. He also 
held that technically the plaintiff was 
not entitled to recover any rent as no 
relationship of landlord and tenant 
existed between the parties. The learn- 
ed single Judge. referred to a couple 
of decisions of the Patna High . Court 
and the decision of the High Court of 
Bombay in that context. However, his 
attention was-not drawn to the two 
decisions of the Privy Council which. 
in our - opinion, took an exactly con- 
trary view and which | were” binding 
upon - him. - 7 


14. To Mian PENE Shah v, Sohbaf 
Khan, 35 Bom LR 877:(AIR 1933 PC 
178), the facts of the case were as 
under, A mortgage with possession 
was executed in plaintiff's favour for 
a term of ten years, - Possession ‘was 
not, in fact, taken by the plaintiff, but 
by a second document of even date, 
the mortgaged land was leased ‘to the 

mortgagor for the same term at an 
~ annual rent. Mutation was duly re- 
corded’ in the revenue records- on the 
basis of the mortgage in the plain- 
tifs name. It was found that pos- 
session had remained all along with 
the mortgagor and that there had been 
other similar fransactions between the 
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parties, It was, ¢herefore, contended 
that tha mortgage should be constru- 
ed as a simple ‘mortgage, It was also 
contended that the transaction of mort- 
gage and the transaction of lease 
back could not co-exist, 
Council, upon the aforesaid facts, ob- 
served that there. could not be any- 
thing suspicious about such an arrange< 
ment, The mortgagee may well have 
preferred to leave. the cultivation of 
fhe land in the hands of tha mort- 
gagor, being entitled to take posses- 
sion at any time if the provisions of 
the lease were not adhered to, Proceed- 
ing further, their Lordships have ob- 
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served that assuming. that fhe execu< — 


tion of tha lease back was one, of the 
conditions upon which mortgage was 
agreed to, handing back by him of 
possession fo the mortgagor in tha 
character of lessee was of little signi- 
ficance, Indeed their Lordships also 
took [Into account the fact that the 
reality of the transaction was more< 
over supported. by the mutation in the 
Government records. In that context, 
their Lordships . observed. that Section 
92 of. the Indian Evidence Act forbids 
the admission -or consideration of evi- 
dence as to the intention of tha par- 
ties or to contradict the express terms 
of the document. Therefore, their 
Lordships were of the opinion that 
there was no reason to construe the 


mortgage as other than a possessory . 


mortgage and. that since the term of 
lease -had expired, the plaintiff in that 
case was entitled to passession. This 
decision makes it clear. beyond any 
doubt that there is nothing “inconsis- 
tent between the transaction of mort- 
gage and the transaction of lease back 
faking. place as the part of one and 
the same overall transaction, | 


15. In Saiyid Abdullah Khan v. 
Saiyid Basharat Husain. (1913) 40 Ind 
App 31 (PC), the facts were as- fol- 
lows. Mortgage of the property in 
question there, was executed in 1880 
and was duly registered. Thereafter 
the transaction of lease back of that 
property was entered..into between the 
parties. It .was’ contended on. behalf of 
the mortgagor that the real intention 
of the parties must be gathered not 
from the mortgage deed “but from the 
negotiations and -.. conversations alleged 
to have taken place before the mort- 
gage was executed and from the fact 
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that .the mortgagor relinquished mort- 
gaged property which had been releas- 


ed after the date of the original mori=. 


gage. An agreement was concluded ba- 
tween the parties as-to the mode :n 
which rents and profits .should . be 
dealt with. Their Lordships held that 
where there is an express 
ambiguous stipulation in a mortgage 
deed that the profits of the mortgaged 
property shall belong to the mortgagee 
in lieu of interest it cannot be varied 
or contradicted by reference to præ- 
liminary negotiations. Secondly, under 
the Indian Evidence Act, effect must 
be given to it and therefore, the mort- 
gage cannot be treated as usufructuacty 
only in form. Adverting to the simui- 
‘taneous transactions of mortgage and 
the lease back, their Lordships obser 
ed that there’ was no inconsistency 
between thése two transactions nor 
could there be any inconsistency even 
if the mortgage itself had contained -a 
provision for granting a lease upon 
the terms on which. the lease was ac- 
tually granted, 


16. The observations made by Their 
Lordships in the last mentioned case 
go a step further inasmuch as they lay 


down that there cannot be inconsistency 


between a mortgage and lease- back 
even if both the transactions are con- 


. tained in the same document and are 


not evidenced by two different docu- 
ments. The learned single Judge who 
rendered the decision in Harilal’s cese 
(AIR 1958 Bom 8) (supra) ‘did not haye 
the benefit of these two binding dezi- 
sions, Jatashanker’s case, (AIR 1989 
Guj 169), (supra) came up for hearing 
before Mr. Justice J, M. Sheth in the 
first instance. Since the learned Judge 
found that the question whether .. the 
relationship of landlord and tenent 
was created j where there was a pas- 
sessory mortgage and lease back to 
the mortgagor of the mortgaged pro~- 
porty was an important question, he 


. Teferred the, case to a Division Bench. 


It appears from the report that the 
Tearned Judge accepted the correctness 
of the ratio laid down by the learned 
Single Judge in Harilal’s case (supra). 
The Division Bench not only consider- 
ed the two decisions of the Privy 
Council to which we have referred 
and the decision of the learned single 
Judge in Harilal’s’ case but also a 
number of other decisions. .After hay- 
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ing exhaustively -reviewed . the case 
law, the Division Bench overruled a 
part of.the decision: of the. l2arned 
single Judge in Harilal’s case (Supra). 
The - material observations whick. | the 
Division ‘Bench in that case made are 
as follows, Even if the documents of 
possessory mortgage and the _ lease 
back constitute a single transaction, 
there would be no inconsistency be- 
tween them although the documenis 
have got to be harmoniously construed. 
In that: case it was a deed of mcrtgage 
properly so called -and not a dead of 
sale with a right to: purchase. The mort- 
gage deed in that case gave liberty to 
the mortgagee in possession to create 
lease in favour of anybody and there 
would have been ordinarily no bar to 
create such a lease even in exerzise of 
his right of prudent management under 
the Transfer of Property Act. Even 
though ‘actual physical possession re- 
mained: all along with the mor -gagor, 
execution of these two documents creat- 
ed two different relationships with dif- 
ferent legal consequences, There is no 
inconsistency between these two' ranse- 
tions: because under the first transac- 
tion a mortgage with possession is 
created giving power to the mortgagee 
to create.a lease in favour of anybody 
and, under the second transaction, the 
mortgagee: creates a lease transferring 
possession to the mortgagor in consi- 
deration of the agreed rent which was 
to be equivalent to the interest itself. 
There could ‘be no doubt that in such 
contemporaneous transactions the mort- 
gagee’s intention is obviously to se- 
cure himself as regards the interest on 
the loan advanced by him. Hcwever, 
the intention of the parties in such a 
case is totally immaterial. If a transac- 
tion creates legal rights and is duly 
arrived at by law, it has to. be given 
effect to so long as it is not barred by 
any law nor vitiated by any invalidat- 
ing circumstances. In such cases, mere- 
ly because the Court thinks that in 
substance the.. transaction was a de- 
vice, it would not be open to the 
Court..fo ignore the true legal posi- 
tion and ‘seek: to vary the terms of these 
two solemn documents deliberately 
arrived at between the twc. par- 
ties .who are sui juris. When there 
is. no inconsistency,. there- cam ` also 
be” no question of giving effect 

to an- earlier part and ignoring the lat- 
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ter part. Effect must be given to both 
the parts. If no invalidating circum- 
stances are pleaded and if the language 
. of the document is -also clear and un- 
ambiguous, there would be no scope for 
resorting . to any of the . provisos of 
Sec, 92, Therefore, the bar of Sec. 92 
would remain absolute and it. would 
not be open to the Court to. hold that 
even though the mortgage was a mort- 
gage with possession, it had become a 
simple mortgage in ` the circumstances 
of the case as possession all along had 
actually remained with the mortgagor, 
even though it might be the effect of 
the two different documents forming 
parts of the same transaction. Effect 


must be given to the lease and the pro~. 


vision cannot be ignored by resorting 
to any assumed intention of the parties 
whose evidence is wholly inadmissible 
by reason of Sec. 92 of the Evidence 
Act. In the opinion of the Division 
Bench, the learned single Judge. in 
Harilal’s case (supra) had ignored the 
plain provision of Sec. 92 of the Evi- 
dence Act. Thereafter the Division 
Bench has referred to the decision of 
the Privy Council in Saiyad Abdul- 
Jakhan’s case (1913) 40 Ind App 31 
(supra) and ‘followed it. Following the 
principle laid down by the Privy Coun- 
cil, the Division Bench observed that 
there is no inconsistency between the 
two contemporaneous documents, one 
evidencing the transaction of mortgage 
and another evidencing the - transa-~ 
ction of lease back. The Division Bench 
also followed the principle laid down 
by the Privy Council in Feroz Shah’s 
case (AIR 1933 PC 178) (supra). It has 
been noted in the report that the two 
decisions of the Privy Council referred 
to above were followed by the Madras 
High Court in Abdul Khadir v, Subra- 
manya Pattar, AIR 1940 Mad 946 and 
by the High Court of Madhya Pradesh 
in Motidas B.S.R.T. Board v. Ramia-~ 
tan, AIR 1963 Madh Pra 265. The Divi- 
vision Bench has also noted a contrary 
line of reasoning in certain other deci- 
. sions which, according to them, is not 
good law in view of these decisions of 
the Privy Council. The Division Bench, 
therefore, turned down the contention 


that when two trransactions of posses- 


sory mortgage and lease back `constitu-.. 
ted one and the. same transaction, it. 
would always : be- -a device. and, , the. 
lease would: no.longer~ remain legally-:, 


enforceable: Indeed to this. principle 
they themselves have laid down an. ex- 
ception ‘which states. that lease . back 
would be unenforceable at law if it is 
hit by any law or by any. invalidating 
circumstances, . : ' 


17. It is clear that the basic and 
fundamental principles which have been 
laid down by the Division Bench fol- 
lowing the principles laid down by the 
Privy Council are that there is no in- 
consistency between possessory mortg- 
age and lease back and that the- two 
transactions could simultaneously co- 
exist, The next principle which they 
have laid down is that effect must be 
Siven to both the transactions unless 
the transaction of lease back is hit by 
Some law or by some invalidating -cir- 
cumstances. The third principle which 
they have laid down is that in case of 
contemporaneous transactions of pos- 
sessory mortgage and lease back, if 
effect is not given to lease back, it 
would mean that in pursuance of the 
transaction of possessory mortgage, 
possession of the immoveable property 
was not delivered by the mortga- 
gor ‘to the mortgagee. If such a view 
is taken, the transaction of possessory 
mortgage would, in fact and in reality, 
turn out to be a transaction of simple 
mortgage, A transaction of possessory 
mortgage cannot be converted into a 
transaction of simple mortgage by look- 
ing at the intention of the parties de-l. 
ducible from the contemporaneous 
transaction ‘of lease back because _ it 
would be hit by the provisions of Séc- 
tion 92 of the Evidence Act. ` A 


18. In our opinion, the decision’ ren- 
dered by the Division Bench in Jata- 
Shanker’s case (AIR 1969 Guj 169) 
(supra) not only lays down a sound. 
principle but follows the principle laid. 
down by the Privy Council in two ear-- 
lier decisions referred to above. The 
question, therefore, of reconsidering: 
that decision and referring the matter. 
to the larger Bench does not arise. ` 


19. In that view of the ‘matter, the 
contention raised by Mr. Majmudar. 
must be upheld, Since effect must be 
given both to the transaction of posses- - 
sory mortgage as well as the transac-: 


‘tion ‘of lease back, it-is clear that, so 


far as ‘the “present. case is concerned, ' 
relationship of landlord: and tenant was. 


created between the parties on. 7th May- - 
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1964 when the <plaintiffi’s father after 
having. taken possessory mortgage DÍ. 
the property in question let out a pert 
of it to the defendant. The finding re- 
corded by the Courts below in that be- 
half is set aside. 

20. It appears to us that the learnad 
appellate Judge did not consider other 
aspects of the case and dismissed tne 
appeal only because he came to’ tae 
conclusion that no relationship of land- 
lord and tenant existed between the 
parties on account of which the plam- 
tiff could maintain the present suit, 
Therefore, it has become necessary for 
us to remand the appeal to the lower 
appellate Court for a fresh decision 
after having decided the other conten~ 
tiens raised by the parties, 


21. In the result, the revision ap- 
plication is allowed. The decree passed 
by the lower appellate Court iş set 
aside and the appeal is remanded to 
the lower appellate Court with a direc- 
tion that it shall decide the appeal 
afresh after hearing the parties on such 
other contentions as they raise accord- 
ing to law and in light of the observa- 
tions made in this judgment. Rule is 
made absolute with no order as to costs 
in the circumstances of the case. 

Revision allowed, 
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goods -by sea — Damage to cargo — 
Stevedoring operations carried out dy 
stevedores on behalf of plaintiff Govern- 
ment — Damage due to negligent handil- 
ing during discharge. operations — — 
riers held were not Hable. 

The suit against the owners of the 
Vessel was for damages for short suprly 
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of and damage to the cargo, It was the 
plaintiff’s case that the defendant No. 1 
who were the agents of the owners of 
the Vessel agreed to carry the said cargo - 
in bags on or about 711-1966 from 
Guanica to India, The Vessel arrived 
at Outer’ Tuna buoy of the port of 
Kandla on 31-1-1967. It berthed az berth 
No. 3 of the said port. After a fortnight, 
that is on 16-2-1967, the work cf dis- 
charging cargo commenced and th2 same 
was completed by 22-2-1967. A certifi- 
cate of completion of discharge dated 
26-2-1967 was issued, along. with a state~ 
ment of facts dated 25-2-1967. As provid- 
ed in the charterparty agreement, the 
India Supply Mission, Waskington, 
Messrs. Vinsons, Gandhidham were ap- 
pointed as stevedores by plaintiffs. offi- 
cers stationed at Kandla and the steve- 
doring operations were carried cut by 
the said stevedores on behalf of the 
plaintiff and clearance operations were 
carried out departmentally between the 
period from 16-2-1967 to 5-5-1965% Deli- 
very was taken by the plaintiff through 
the Port and it was the plaintiff's case 
that, at the time of discharge opezations, 
defective condition of the Cargo was 
noticed, and slack and torn bags, as also 
ship sweeping bags were found, and it 
was also found that there was ‘shortage 
of 2000 empty bags; and these defects 
were incorporated in the certificate of 
completion of discharge dated 26-2-1967. 
It was the defence of the defendants 
that, in spite of the demand hy the 
Master of the vessel of a written decla- 
ration from the plaintiff’s office regard- 
ing tally of the cargo before commence-~ 
ment of the discharge as per clause 5 of 
the Charter-party, no such deckration 
or tally was done. Relying on clauses 4 
and 5 of the charter-party, it was con~ 
tended that, as the shippers, that is the 
plaintiffs, were in charge of ading, 
stowing, trimming and. discharging of 
the cargo free of expense and risk to the 
vessel but under the supervision of the 
master, and, as before the commence~- 
ment of discharge, the plaintiff hed fail- 
ed to give notice in writing of the inten- 
tion to tally the cargo and, as such tally 
was not taken at the vessel’s hatch-ways, 
the defendants could not be hele liable 
for any damage or compensation, as 
claimed. It was also alleged that, in the 
course of the discharge operations carri- 
ed out by the stevedores of the plaintiff 


‘the labourers handled -thë slings -anad the 


bags in a careless, 
proper - 


‘negligent ani im- . 
manner by -using ‘hooks and 
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though these facts were brought to the 
notice of the plaintiff and a protest was 
lodged against the rough and negligent 
manner in which the discharge operations 
were being carried. out, nothing was 
done in the matter by the plaintiff: and 
it was, therefore, submitted that the 
alleged loss or damage was caused - by 
negligence in’ 
operations, 
Held, that the plaintiff was not able to 
establish that the loss or shortage occur- 
red: because of any negligence on the 
part of the owners of the Vessel in 
carrying the cargo and hence they were 
~ not liable for the claim. ‘(Para 13) 
The settled position in regard to liabi- 
lity in such cases is that the initial bur- 
den is on the shipper to prove that the 
goods have been delivered in a damaged 
condition and the’ damage occurred 
while they were in the custody of the 
carrier, Prima facie it is for the plaintiff 
to show that the cargo was damaged or 
lost during the voyage and it would be 
thereafter that the onus will shift to the 
carrier that is —- the defendants to bring 
their case within the exception provided 
in Art. 4 of the Schedule to the Act, 
Again, it has to be borne in’ mind that, 
in the instant case, the duty of loading, 
unloading, stowing, etc. is expressly cast 
on the shipper and not the carrier, Of 
course, a duty is cast on the carrier to 
show how the consignment was dealt with 
during the transit as that is the matter 
within the special knowledge of the 
defendants, but in the instant case, the 
defendants have led such evidence which 
shows that, not only the goods were in 
good condition while in transit but that 
they got damaged because of rough and 
bad handling àt the time of unloading 
and discharge operations which were 
carried out by the stevedores of the 
plaintiff, ATR 1959 Cal 479 Rel. on. 
(Paras 6 and 10) 
It has to be borne in mind that the 
declaration by the Master or the Chief 
Officer of the Vessel to the effect that all 
cargo shipped has been delivered to the 
receivers has to be accepted as conclusive 
evidence of that fact. In the instant case, 
such a declaration has been made by the 
Master, Of course, the plaintiff does dis~ 
pute that there. is delivery of goods 
without any damage or without any. 
shortage. But the plaintiff. cannot 
succeed fin. such a claim unless 
as provided in clause 5, if has, before the 
commencement of the’ discharge opera- 
tions, ` given a notice in writing to the 
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Master of its intention to tally the cargo 
and has, in fact, taken such tally at the 
Vessel's hatchways. Jt is not the plain- 
tiffs case that any such notice as con- 
templated with regard to tally was given 
before the commencement of the dis- 
charge’ operations or that any such tally 
was in fact taken ‘at the vessel’s hatch- 
ways. ae (Para 5} 

Anno: AIR Manual (3rd Edn.) Carri- 
Bee of Goods by Sea Act, Sch. Art. 4, 
Cases Referred : Chronological Paras 
(1978) First Appeal No. 192 of 1972; D/- 
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2 The suit was for damages for 
Short’ supply of and damage to the 
cargo for which an amount of Rupees 
21,323.33 paise was claimed, It was the 
plaintiff’s case that defendant No. 1 who 
were the agents of the owners of vessel 
‘S. S. Gloria’ agreed to carry the said 
cargo in bags on or about 7-11-1966 from 
Guanica to India; and the charter-party 
in respect thereof was signed by defen- 
dant No. 1 as agents for the owners of 
the said vessel; and the same was also 
signed on behalf of the plaintiff, Union 


. of India — by the -Joint Secretary and 


Chief Controller of Chartering, Ministry 
of Transport, for and on behalf of the 
President of India, The said goods were 
received on or about. 14-12-1966 by. 
defendant No, 2, that is — owners of 
the vessel S, S. Gloria at Port Guanica 
in the form of cargo of 2,00295 bags of ` 
Ammonium Sulphate weighing 10014,750 
M. T. gross along. with 2000 empty bags 
for safe carriage to India, A bill of lad- 
ing was issued on the very day at Gua- 
nica by the Master of the Vessel along 
with a signed: weight certificate. The 
vessel arrived at Outer Tuna Buoy of 
the pert of Kandla on 31-1-1967. H 
berthed at berth No, 3of the said port. 
After a fortnight, that is on 16-2-1967, 
the work of discharging cargo commenc- 
ed and the same was completed by 
22-2-1967. A certificate of completion of 
discharge dated 26-2-1967 was issued, 
along with a statement of facts dated 
25-2-1967. As provided in the charter- 
party agreement, the India Supply Mis- 
sion, Washington, Messrs, Vinsons, Gans. 
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dhidham were appointed as stevedores 3y 
the plaintiff's officers stationed at Kandla 
and the stevedoring . operations were 
carried out by the said stevedores. on 
behalf of the. plaintiff and cleararce 
operations were. carried out depart- 
mentally between the period from 16-2- 
1967 to 5-5-1967. Delivery. was taken by 
the plaintiff through the Port and it was 
the plaintiffs case that, at the time of 
discharge operations, defective condition 
of the cargo was noticed, and slack and 
torn bags, as also ship sweeping bigs 
were found, and it was also found that 
there was shortage of 2000 empty bazs; 
and these defects were incorporated in 
the certificate of completion of discharge 
dated 26-2-1967, Subsequently, survey 
was taken and provisional claim = “or 
shortage and/or, damage etc. was lodged 
with the local shipping agents of the 
carrier, that is — defendant No. 4 by the 
plaintiff on 27-2-1967, through its off.ce 
at Kandla dock, The ship survey was 
arranged only with regard to a part of 
the cargo by the local shipping agerts, 


that is — defendant No. 4 in respect of 


3310 bags found slack and torn includ~ 
ing 150 empty bags and 60 bags sh-p= 
sweeping, They, however, failed end 
neglected to arrange the survey wth 
regard to the remaining cargo which kad 
landed in defective condition and the 
plaintiff, therefore, through its office at 
Kandla, arranged an independent survey 
for 425 bags slack and torn and €20 
bags ship sweeping through Maser 
Marine Surveyor, Kandla Port Trist, 
Gandhidham viz, Capt, D. V, Singh, The 
clearance was made after this indepen- 
dent survey. Apart from the short del-v- 
ery of 2000 spare. bags which were 
found, there was non-delivery of 72860 
empty bags, the same being in very 
badly deteriorated containers, 
therefore,. for a total sum of Rs, 21,323. 33 
paise was lodged .with defendant ‘No. 4, 
vide plaintiff's letters dated 28-9-1967. aad 
7~2~1968 and as the claim was not accept- 
ed, the suit was filed for recovery of tae 
' said amount, ; | 


3. It was the defence of the defendarts 
that, in spite of the demand by tne 
Master ‘of the vessel of a written declara- 
tion from the plaintiff's office regarding 
tally of the cargo before commencement 
of the discharge as per- clause 5 of tne 
charter party, no such declaration or tally 
was done. It was denied that the quar- 
tity of Ammonium Sulphate with speciiec 
weights mentioned in the plaint was r2- 
ceived, as alleged and it was stated that 
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the bill of lading. mentioned ` shippers’ 
weight with the remarks “unknovn” and 
the weight certificate dated 14-12-1967 
relied upon by the plaintiff was not ad- 
mitted by the defendants. It was also 
contended that the suit was barred by 
limitation and that it was bad fcr want 
of necessary parties, Relying om cls, 4 
and 5 of the charter-party, it was con- 
tended that, as the shippers, thet is — 
the plaintiffs, were in charge of loading, 
stowing, trimming and discharging of 
the cargo free of expense and risk to the 
vessel but under the supervision of the 
master, -and, as before the commer.cement 
of discharge, the plaintiff had failed to 
give notice in writing of the intention to 
tally the cargo and, as such tally was not 
taken at the vessel’s hatchways, she de- 
fendants could not be held liable for any 
damage or compensation, as claim ed, It 
was also alleged that, in the ccurse of 
the discharge. operations carried out by 
the stevedores of the plaintiff -he la- 
bourers handled the slings and tke bags 
in a careless, negligent and improper 
manner by using hooks and thoug these 
facts were brought to the notice of the 
plaintiff and a protest was lodged against 
the rough and negligent manner ir. which 
the discharge operations were being carr- 
fed out, nothing was done-in the matter 
by the plaintiff; and it was, therefore, 
submitted that the alleged loss or damage 
was caused by negligence in handling the 
discharge: operations. In the alternative, 
it was submitted that the alleged loss 
and/or damage resulted from perils, 
dangers and accident of the sea or other 
navigable water, act of God, act o> omis- 
sion of the shippers or ‘owners ‘of the 
cargo, their agents or representatives and 
the defendants were, therefore, nof liable, 
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4, The learned, Judge, on the evidence 
led before him, though he found that tha 
plaintiffs had proved that they had suf- 


- fered loss to the extent of Rs. 19,923-33p., 


instead of Rs, 21,323-33p. as clairmed by 
them, held that the defendant had proved 
that the suit cargo was, damaged by care- 
fess and rough handling by the plaintiff’s 
stevedores .and that the. defendants were 
not liable for the suit claim. He abo held 
that the plaintiff had failed to prove that 
the defendants had been negligent in 
taking care of the cargo while ir. their 
custody, causing damage fo the suit cargo. 
He, therefore, dismissed the sui: with 
costs. It is this order of dismissal of the 
suit by the learned Judge passed >n the 


29th Sep., 1971 which: is challenged by 
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the appellant — Union of India ‘Original 
plaintiff) in this first appeal, 


5. Before dealing with the oral evix 
dence which is on record, it would be 
necessary, first of all, to look at the rele- 
vant clauses contained in the charter« 
party agreement which is at Ex, 82, 
Clause 4 of this agreement provides that 
the cargo shall be loaded, stowed, trim« 
med and discharged by the charterers free 
of expense and risk to the Vessel but 
under the supervision of the Master, 
Rest of the provision contained in this 
clause is not relevant for our purpose, 
Then comes clause 5 which is the most 
important clause and which -requires to 
be set out: | = 

“A declaration by the Master or Chief 
Officer that all cargo shipped has been 
delivered to the Receivers shall be, and 
shall be accepted as, conclusive evidenca 
of that fact, unless the Receivers shall be- 
fore the commencement of the discharge 
give to the Master notice in writing of 
their intention to tally the cargo, and 
unless such tally is in fact faken at the 
Vessel’s hatchways, but this clause is in 
no way to invalidate the conditions stated 
in cl. 36”, i , 

We may, therefore, now look into cl, 36 
which reads thus — T 


“Bills of lading to be conclusive evi- 
dence against owners as to number of 
bags shipped and vessel to be responsible 
for number of bags and contents short 
delivered of signed Bill of lading quan= 
tity”. | . 

In the instant case, there is no dispute 
that no such notice, as is contemplated 
by cl, 5, was served by the charterer that 
is — shippers — Union of India, before 
the commencement of discharge on thé 
Master of the ship. It is also an admit- 
ted fact that no such tally was in fact 
taken at the Vessel’s hatchways. There 
is, therefore, no substance in the submis~ 
sion made by Mr. R. A, Mehta for the ap- 
pellant-Union that, on tally being 
taken, damage and shortage were found 
and the defendants were, therefore, li- 
able to make good the same. It has to 
be borne in mind that the declaration by 
the Master or the Chief Officer of the 
vessel to the effect that all cargo shipped 
has been delivered to the receivers has 
to be accepted as conclusive evidence of 
that fact. In the instant case, such a de- 
claration has’ been made by the Master. 
Of course, the plaintiff does dispute that 
there is delivery of goods without any 


damagé or without ‘any ‘shortage. But. 


_ 
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the. plaintiff cannot succeed im such a 
claim unless, as provided in cl. 5, it has; 
before the commencement of the dis- 
charge operations, given a notice in writ- 
ing to the Master of its intention to tally 
the cargo and has, fn fact, taken such 
tally at the Vessel’s hatchways. It is not 


the plaintiff’s’ case that any such notice 
as contemplated with regard to tally was 
given before the commencement of the 
discharge operations or that any such 
tally was in fact taken at the vessel’s 
hatchways. The plaintiff in its plaint re- 
fers to defective condition, damage and 
shortage being found during the course 
of discharge operations and refers to the 
subsequent survey and the claim. As 
admitted by the plaintiff, ship survey was 
partly arranged by defendant. No, 4 
with regard to part of the cargo which 
landed in defective condition. The plain- 
tiffs office, therefore, arranged for an in- 
dependent survey with regard to the re- 
maining quantity; and, therefore, the 
plaintiff would not be entitled to claim 
any damages, But Mr, Mehta relies on 
cl. 36 and the provision contained in cl. 5 
which clause is in no way to invalidate 
the conditions stated in cl. 36. As earlier 
set out, cl. 36 provides that bill of lading 
will be conclusive evidence -: against 
owners'as to number of bags shipped 
and vessel to be responsible for number 
of bags and contents short delivered of 
signed bill of lading quantity. Now, 
these two clauses have to -be interpreted 
in a harmonious manner so that no con- 
flict is created. As per cl. 36, bill of 
lading is to be conclusive evidence against 
the owners as to number of bags shipped 
and vessel to be responsible for number 
of bags and contents short delivered of 
signed bill of lading quantity. But that 
does not mean that the charterer is ab- 
solved of his obligation under cl. 5 under 
which it is incumbent on him to give no- 
tice of tally and to carry out in fact a 
tally at the vessel’s hatchways before the 
commencement of discharge operations. 
If he fails to do so, then, the declaration 
by the master or the Chief Officer that 
all cargo shipped has been delivered to 
the Receiver has to be accepted as con- 
clusive evidence. There is, therefore, no 
conflict . between. clause 5 and clause 36. 
But so far as the present case is concern- 
ed; even reading cl. 36 as over-riding the 
provisions contained in cl. 5 (though 
there is no warrant for such on interpre- 
tation), the plaintiff -has failed to prove 
that conclusiveness - attached to the- suit 
bill’ of lading so far as the quantity and 
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weight of the cargo is concerned. Tne. 
bill of lading is at Ex. 84: A glance io 
the same will show that the weight shorn 
therein does not appear to have (been) =- 
cepted by the Master of the ship. In tae 
column “Description of packages aad 
goods”, there are remarks on the top wEh 
the words “Said to be”. Thus, if the Ell 
of lading records, not the actual quantry 
and weight accepted by the cargo, tut 
the quantity and weight ‘as stated by tne 
shipper, such a bill of lading qualified 
by such words as aforesaid, cannot 3e 
treated as prima facie evidence agairst 
the shipper-owner of the amount or me 
quantity; and the condition, therefore, in 
clause 36 does not help the , plaintiff in 
this case, 


6. The settled legal position with me- 
gard to liability in such cases is clearly 
set out in Asiatic Steam Navigation Com- 
pany Ltd. v.. Jethalal Dharmshi aad 
Company, AIR 1959 Cal 479. Briedly 
stated, it is that the -initial burden is 3n 
the shipper to prove that the goods have 
been delivered in a damaged -conditbn 
and the damage occurred while they were 
in the custody. of the carrier. Prina 
facie it is for the plaintiff to show that 
the cargo was damaged or lost during 
the voyage and it would be thereafter 
that the onus will shift to the carrier that 
is — the defendants to bring their cse 
within the exception provided in ar fi 
of the Indian Carriage. of Goods by ©} 
Act, 1925. Again, it has to be borne a 
mind that, in the instant case, the ducy 
of loading, unloading, stowing, ete. is ex- 
pressly cast on the shipper and not tae 
carrier, Of course, a duty is cast on tae 
carrier to show how the consignment was 
dealt with during the transit as that is 
the matter within the special knowledsze 
of. the defendants, but, in the instant case, 
the defendants have led such evidence 
which shows that, not only the goods 
were in good condition while in tran.it 
but that they got damaged because f 
rough and bad handling at- the time f 
unloading and discharge operations whi-h 
were carried out by the stevedores f 
the plaintiff. 
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10. In our opinion, the evidence on r2= 
cord — oral as well as documentary — 
does show that the plaintiff did not give 

any tally notice as required by cl. 5 ner 
did it carry out actual tally at the shir’s 
hatchways and the declaration, therefor2, 
by the Master would be conclusive pro af 
of delivery of the cargo in good cond- 
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tion. and hence their claim, for damages 
will not be sustainable. Again, as the 
evidence shows, and as is manifes; from 
the correspondence on record, darrage to} 
the bags has been caused by the rough 
handling of the cargo during tke dis-| © 
charge operations and there is ro evi-]: 
dence or material on record to warrant 
a conclusion that the damage was caused 
or there was short delivery of the cargo 
by any negligent act on the part of the 
carriers in carrying the goods during the 


“voyage. 


1. The learned Judge who had the 
advantage of marking the demearour of 
the witnesses, has relied on the eridence 
of the defendants’ witness Therettu Ver- 
ghese, Ex..131, while he was not impress~ 
ed by the witnesses examined on behalf 
of the plaintiff. We. have been taken 
through the evidence of these witnesses 
and we have no reason to differ from 
the assessment made by the Jearned 
Judge with regard to. the credib:lity of 
these witnesses and we find that the evi- 
dence given by Verghese inspires confi- 
dence and is reliable and should be ac- 
cepted. This witness clearly says that 
the goods when they arrived by the ship 
were in perfect condition and that the 
damage was caused to them by victue of 
rough handling during the course of the 
discharge operations. 


12. Our attention was drawn tc Eve- 
rima Compania Naviera v, Union of 
India, First Appeal No. 192 of 1972 decid- 
ed by a Division Bench of this Ccurt on 
23rd Feb., 1978 (Guj). Here also, cl. 5 of the 
Charter Party came up for interpr2tation 
in a case in which the -cargo which arriv- 
ed from Port of Sofia to Port Okka was 
unloaded from the ship by the agents of 
the Union of India and was removed by 
barges to the port by the agents who had 
to transport the cargo from th2 ship 
which was at a distance of about 3 kilo- 
metres from the shore. The defence was 
that the shortage had occurred during 
the course of discharge operations carried 
out by the agents of the Union as the 
labourers employed by the agents had 
not handled the bags with care ard that 
hooks had been used and that on account 
of the negligent handling of cargo, it 
spilled in the course of the removal from 
the ship to the shore, The facts further 
show that during the course of the dis- 
charge operations, a complaint was made 
that the. bags were torn and were in 
slack condition. There also it was an 
admitted position that no inspection was 
made before ‘unloading © operations were 


— . 
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commenced with a view to find out whe- 
ther there was any shortage of bags or 
there was any ‘shortage in- weight. It is 
then observed as follows : 


“If an inspection had ‘been made be- 
fore commencing the unloading opera- 
tions after giving notice to the officers 
in charge of the ship and an inspection 
note was prepared with regard to the 
condition just. before the commencement 
of the discharge operations, the matter 
would have stood on a different footing.. 
No such procedure has been fol- 
lowed. What is done -is that the 
cargo has been unloaded from the 
Ship to the barges and from the 
barges to the port by. the labourers 
and the employees. of the agents of the 
Union of India and it is not shown that 
there was any actual shortage before the 
cargo was taken over by the agents of 
the plaintiff for the purpose of discharge 
operations. 
in removing the goods fromthe ship to the 
barges andfrom barges tothe port some 
loss is occasioned, the owners of the ship 
would not be responsible for the same 
and no damages can be claimed from 
them. There is no evidence to show that 
there was any ‘shortage in the goods de- 
livered to the agents of the plaintiff on 
the ship for the purpose of transporting 
and removing the same from the. ship to 
the shore”... . i iz 
The facts are similar in our case also and, 
therefore the said - observations as well 
as the observations which follow, will ap- 
ply with equal force to the instant case 
and the said observations are — 

“As per clause 5, if any tally of goods 
or survey of goods was to be made on 
the ship-before the commencement of the 
discharge operations, a notice has to be 
given'to the Master of the ship. If the 
Master of the ship did not agree to the 
tally, the tally could have been made in 
the presence of independent and respon- 
sible persons after giving a notice to the 
officers of the ship: and the minutes of 
the survey could have been recorded, In 
the present case no such survey was made 
on the ship. There is no evidence to 
show that any bags were missing or that 
there was shortage in any quantity “be- 
fore” the discharge operations were com- 
menced”, — p ee 
The following observations -appearing 
later are also significant and they are— 

“Now, it has to be’ established not only 


that there was a shortage but: also that 
the shortage was attributable to what 
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If on account of negligence. - 


ALR. 
happened on the ship before’ the dis- 
charge operations ‘were commenced and 
that the shortage had nothing to do with 
the removal of the goods from the ship 
to the shore. If some goods were spilled 
and lost during removal from the ship 
to the shore, it would not be the respon~ 
sibility of the defendants”. © © > 
13. Thus, the plaintiff has not been 
able to establish that the loss or shortage . 
occurred because of any negligence on the) - 
part of the owners of the vessel in carry- 
ing the cargo and the owners of the 
vessel, therefore, cannot -be held liable 
for the claim made by the plaintiff and 
the learned Judge, therefore, did not com- 
mit any error in dismissing the plain- 
rapes The beg a therefore, | 
e resu i et lowing 

sare sa a e follo 

14, Appeal dismissed -with. costs,: 
7 “Appeal dismissed, 
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P. D. DESAI AND M. K, SHAH, JJ, 
_ Miss Damyanti Hasmukhlal Patel, Pe- 
titioner v. The South Gujarat University, 
Surat and others, Respondents. . 
Special Civil Appin, No. 622° of 1978, 
D/- 5-5-1978, ; 


(A). South Gujarat University Act (38 
of 1965), Ordinance 144 — Scope — Ap- 
plies even if breach. comes to notice of 
University after holding of examination. 


Ordinance 144 does not deal with a 
point of time, It deals with a fact-situa- ` 
tion. If that fact-situation is fourid to 
exist in. any given case; then Ordinance 
144 would be attracted, irrespective of 
whether the fact-situation came to the 
notice of the University before or after 
the examination in’ respect ‘of which 
breach was complained of was held, It 
is true that Ordinance 144 uses the ex- 
pression “...... will not be allowed to. 
appear at the same examination......... p 
It cannot, however, be said, that by rea- 
son of the use ‘of such expression, the 
Ordinance must operate only before the 
examination is held and that if the Ordi- 
nance is not. invoked at that. stage, it 
‘cannot -be invoked at all and any pur- 


poseful breach thereof cannot be ade~ 
quately dealt with, AIR 1976 SC 376, 
Dist; l ona (Para 15) 


l (Bj South. Gujarat “University .Act (38 
of. 1965), Ordinance 144 — “Same exa 
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mination” — Pre-university Science exa- 
mination is equivalent to, first year 
science examination = Bombay Unive- 
sity. 


The Academic Council of the Univer- 
sity which is the academic body of tre 


University and which consists, inter alia, 


of the Vice-Chancellor, ‘the Dean of F-m 

culties and one member other than tke 
Dean elected: by each. -faculty from 
amongst its members, has, in exercise 3f 
its statutory powers, approved Regule- 
tion 7 „whereunder Pre-University Se~ 


ence Examination of the University Ss" 


recognized as equivalent to First Yeer 
Science Examination of the Bombay 
University. The content of curricula ñ 
a technical subject like Science requiras 
a proper assessment and evaluation N 
the context of relevant academic stana- 


ards and when the Academic Council «f 
the University has stated that First Yecr. 


Science Examination of the Bombay Un= 
versity is equivalent to the Pre-Unive= 
sity Science Examination of the Soutn 
Gujarat University, it would be hazarc= 
ous for the High Court to differ from 
that opinion on the basis of there beig 
one more or less subject in one or tk 
other curriculum. Even assuming, hov- 
ever, that two views are possible on tk2 
question under consideration, the Him 
Court should not take a view differert 
from that taken by the University At~ 
thorities.- ATR 1965 SC 491; - AIR 1974 
SC 1631 and AIR 1966 SC 707, Rel. on. 


(Paras 19, 20; 27) 


(C) South Gujarat University Act (8 
of 1965), Ordinance 157 — Scope — Ar- 
plies even if malpractice 
after the examination. 


It is true that Ordinance 157 occur 


in a group of Ordinances relating to exa 


minations and that it finds place unde 
the group heading “Results, Condonation 
and Certificates”, However, it cannac 
necessarily be read as limiting its ope- 
ration to any malpractice, fraud, or an” 
other improper conduct at an examina- 
tion, that is to say, during the period of 
time when the examination is actuallz 
conducted. In order that the Syndicat: 
could have power to act under Ordi- 
nance 157, it must be shown that the 
result of an examination, which has beex 
ascertained and published, is found. te 


have been influenced, altered or shaped - 
either in its- entirety or qua an exami- 


nee, by any malpractice, fraud or any 
other improper conduct, whether at the 
examination or at any time preceding. or 
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succeeding the same, wnereby an exa- 
minee has been benefited and suck exa=, 
minee has, in the opinion of the Syndi- 
cate, been party -or privy to, or conniv~ 
ed at such. malpractice, fraud or impro- 
per-conduct, Further, even if the result 
has not been affected as. a: whole and it 
has been affected qua:a student only, 
then .also action could be taken under 
Ordinance 157 provided other conditions 
are satisfied. (Para 27) 

(D) Interpretation of Statutes —- Penal 
provision — Interpretation, 


If giving a literal meaning to a word 
used by the draftsman, particularly in a 
penal statute, would defeat the object of 
the legislature, which is to suppress a 
mischief, the Court can depart from the 
dictionary meaning or even the popular 
meaning of the word and instead give it 
a meaning which will advance the re- 
medy and suppress the mischief, 

(Para 28) 

(E) South Gujarat University Act (38 
of .1965), S..20 (xix) — Scope — Confers 
disciplinary jurisdiction . on- Syndicate 
over students, 


S. 20 (xix) authorises the Syndicate: 
inter alia, to control the conduct ard dis- 
cipline of the students of the University. 
The context and collocation of the words 
used clearly indicate that thereby dis- 
Ciplinary jurisdiction over the students 
was intended to be conferred upon the 
Syndicate, Under Cl. (xxviii) of Sec, 20 
the Syndicate was entitled fo exercise 
all powers of the University not other- 
wise provided for in the Act or the Sta- 
tutes and all other powers which are 
requisite to give effect to the provisions 
of the Act or the Statutes. Therefore, 


disciplinary power to take action against 


the students of the University for im- 
proper conduct or misconduct, must be 
found to have been vested in the Syndi- 
cate. ' (Para 30) 


(F) Constitution of India, Art, 226 — 
Rules of natural justice .— Applicability 
— Personal hearing — Necessity. 


. The rules of natural justice are not 
embodied rules, The question whether 
the requirements of natural justice have 
been met by the procedure adopted in 
a given case must depend to a great ex- 
tent on the facts and circumstances of 
the case in point, the constitution cf the 
Tribunal and the rules under which it 
functions. It is not necessarily an inci- 
dent of the rules of natural justice that 
personal hearing must be given to a party 
likely to be affected. Except in prozeed~ 
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ings in Courts, a meré denial of oppor- 
tunity of making. an oral representation 
will not, without more, vitiate the pro- 

ceeding, A party likely to be affected by 
' a decision is entitled to know the evi- 
dence against him, and have an oppor- 
tunity of making a representation, He, 
however, cannot claim that an order 
made without affording him an opportu- 
nity of a personal hearing is invalid, 

(Paras 34, 35) 

` Anno: AIR Comm. Const. of India, 
Art, 226 N. 59. 

(G) South Gujarat University Act (38 
of 1965), Statute 223 and Ordinance 144 
— No conflict between them. 


The field in which Statute 223 operates 
is different from the field in which Ordi- 
nance 144 operates. The Statute deals 
with the subjects with which a student 
should have passed the S.S.C. Examina- 
tion or an equivalent examination in 
order to be eligible for admission to Pre- 
University’ Courses in different faculties. 
The Ordinance, on the other hand, lays 
down a condition which governs appear- 
ance of students at degree ‘or diploma 
examinations. There ‘is no conflict, not 
even an apparent conflict, between Sta- 


tute 223 and Ordinance. 144, (Para 37) 
(H) Constitution of India, Art. 226 — 


Powers of High Court to set aside orders 
of University. 

The High Court exercising writ juris- 
diction cannot sit as a Court of appeal 
over the decision of a body like the Syn- 
dicate of the University. It. cannot set 
aside the order of such a body on merits. 
It can only interfere if such body acts 
without jurisdiction or does not act in 
good faith or acts in violation of ‘the 
principles of natural justice, This limi- 
tation will apply with still greater vigour 
in the case of a student who has been 
dealt with for misconduct by the aca- 
demic authorities, (Para 38) 


Amo: AIR Comm. Constitution of 
India, Art. 226 N. 26. 
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P. D. DESAI, 


ed the writ jurisdiction of this Court to 
challenge the decision of the Syndicate 


of the South Gujarat University (here< 


inafter referred to as ‘the University’) 
recorded in its resolution No, 23 dated 


March 8, 1978: (1) cancelling the admis- 
sion given to her in the Pre-University , 
year. 


Science Class in the academic 
1976-77, (2) cancelling the result of the 
Pre-University Science 
held in March/April 1977 in so far as it 


Examination. 
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wz— The petitioner who : 
is a young girl aged about 19 has invok- 


» 
. 


concerned the petitioner, (3) directing the - 


concerned 
sion to pre-medical class in the academie 
year 1977-78 and (4) debarring her from 


appearing at any University Examination ° 
or joining any affiliated college or re- : 


cognized institution up to May 31, 1979. 


The impugned action was taken against, 


the petitioner on the ground that al- 


though she-was not eligible to secure. 


admission to the Pre-University Science 


Class,. having regard to the provision -of 


Ordinance 144 of the University, she had 


secured such admission by deliberately . 


furnishing false information while ob- 


taining the certificate of eligibility. 
of the challenge; it would be necessary. 


to set out a few facts and we ee: 


to. do so. 


2. It appears that the father of the 
petitioner hails from Surat District. He 


had, however, settled down in Bombay: 


where he was carrying on business as 
transport contractor until June 12, 1976. 
On and with effect from the said - date 
the father of the petitioner closed down 
his business at Bombay and shifted with 
his family to Surat. The petitioner re- 
ceived her schooling in Bombay. She 
passed the S.S.C. Examination held by 


the S.S.C.E. Board, Poona in March, 1974, 
She secured 82% marks ` and was award- 
ed gold medal, ‘Theréafter, - she prosecut- 


ed her studies in First Year Science and 


Inter Science in a college affiliated: to the 
‘Bombay University. She- ‘appeared in the: 


Jn. 
order to decide the validity or- otherwise 


College to cancel her admis- 
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First Year Science Examination in Apri, 
1975 and in the Inter Science Examina- 
tion in April, 1976. Both these examina- 
tions were held by the Bombay Univer- 
sity and she was declared successful æ 
those examinations, It is the case of th? 
petitioner that her father having mis- 
rated to Surat in June 1976, she was re- 
quired to discontinue her studies at Bor 
bay and to pursue studies at Surat. H 
is further the case of the petitioner thet 
she was very much keen and desirots 
ef taking up medical course and that fcr 
that purpose she was required to join 
Pre-University Science Class in any cf 
the colleges affiliated to. the University. 
On Oct. 14, 1976 she obtained a migre- 
tion certificate from the Maharashtra 
State Board of Secondary Educatioa, 
Poona Divisional Board, Poona. The cert- 
_ ficate, inter alia, stated that the pet~ 
tioner had passed the S.S.C, Examination 
held in March 1974 in the first ` grade. 
According to the petitioner, she then 
applied for admission to the Pre-Univer- 
sity Science Class in the P. T. Sarve~ 
janik Science College, Surat, which is a 
college affiliated to the University. Tke 
college authorities required the petitioner 
to produce an eligibility certificate from 
the University, The petitioner thereupon 
applied for certificate of eligibility o2 
Sept. 9, 1976 in the prescribed form. Sh= 
was granted provisional eligibility cert 
ficate on Sept. 14, 1976 by the University 
and on the strength of the said provi 
sional eligibility~ certificate she was ač- 
mitted in Pre-University Science Clas 
in P. T, Sarvajanik Science College fos 
-the academic year 1976-77. The final 
eligibility certificate was issued by th2 
University to the petitioner on Oct, 1E, 
1976. The petitioner completed her terms 
andi appeared in the Pre-University Scè 
enge Examination held by the Univer- 
sig in April, 1977. She was declared 
sudoessful at the said examination, sh2 
having passed the same in First Class 


obtaining 756 marks out of 1000 marks. 


In June 1977 she secured admission it 
the Pre-medical Class of the same Col- 
lege and was prosecuting her studies it 
the said class when towards the end ož 
the term the impugned action was. taker. 
‘against her by the Syndicate of the 
University. The circumstances under 
which the impugned action came to ba 
`- 1979 Guj/5 IV G—24 
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taken, as gathered from the affidavit-in- - 
reply dated ‘April 20, 1978 filed by G. A. 
Desai, Registrar of the University may 
now be adverted to. 


3. It appears that the attentioa of 
the University authorities was drawn 
by a student through a letter that the 
petitioner could not have been admitted 
to the Pre-University Science Class and 
that she could not have secured edmis- 
sion to the Pre-medical Class in view 
of the provisions of Ordinance 144 ac- 
cording to which a student who has 
passed any examination of a Sta-utory 
University in India is not allowed to 
appear at the same examination oi the 
University with the same subject. There- 
upon the University made an irquiry 
and it was found that the petitioner had 
passed her First Year Science Examina- 
tion from Mithibaj College of Arts and 
Chauhan Institute of Science in the year 
1975 and that she had also passed Inter- 
Science Examination from the saidin- 
stitution in 1976, According to the Uni- 
versity authorities, First Year Seience 
Examination of the Bombay University 
is the same examination with the samé 
subjects or equivalent examination 3f the 
Pre-University Science Examination of 
the South Gujarat University. The peti- 
tioner could not, under these circum- 
stances, have secured admission in the 
Pre-University Science Class in any of 
the colleges affiliated to the University. 
It is the case of the University sutho- 
rities that the petitioner was fully con-~ 
versant with this situation in view of the 
fact that in the application form fer ad- 
mission to P, T. Sarvajanik College of 
Science, there was a clear reference 
made to the provision of Ordinance 144 
and similar reference was also found in 
the prospectus of the said College for 
the year 1976-77, Ordinarily, therefore, 
if the petitioner was acting bona fidẹ, she 
would not have sought admission to the 
Pre-University Science Class in the said 
College, She, however, not only sought 
admission to the said“ class:but also made 
certain misleading and false statements 
in her application for eligibility zerti~- 
ficate made on Sept, 9; 1976. The Uni- 
versity authorities rely upon the fcllow- 
ing statements made by the petitioner 
in different columns of the said applica- 
tion: — ag ‘ 
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"8. Year and month of passing the Intermodiate/ 


First year of Three Years Degree Examina. 


tion with the name of the University. 


§. Name of the last qualifying examination passed 
by the applicant in another University or 
public body together with the name of the 
University or public body, the date of passing 





Bixamination: 8. S. 0. Bxamination 


University ; Poona Board 
Subjeet : 7 
Year : March 1974 


the examination and the subject in which 


the Examination has been passed. 


19. Name of the College or Institution last attended 
by the applicant in another University or 
public body, and whether the applicant was 
& student of such college for Two academic 
yearg undergoing the courses of insiruction 
for the Examination qualifying for admission 
to this University. The percentage of attend- 


ance in each subject is not required. 


(The period of attendance ai such a College 


should alao be specified.) 


Name of the School/College 
Sir B. J. Girls’ School 
Goregaon, Bombay. 








Class. Period of Attendanaa 
Year Month Month 
from to 
72.73 June March 
Year From to 
73.74 June Marsh 


14. Certificate (in original) to ba attached together with a certified copy of each certificate. 
The original certificates will be returned with the Final Eligibility Oertificates, 
r Because of marriage and social reason 
-I could not attend College during 2 years.” 


According to the University authorities, 
in furnishing particulars against each of 
the aforesaid columns the petitioner was 
guilty of suppressio veri and suggestio 
falsi. By placing merely a dash (—) in 
eolumn 8, the petitioner not only sup- 
pressed the material fact that she had 
passed the First Year Science and Inter 
Science Examinations of the Bombay 
University but she also misled the Uni- 
versity authorities inte believing that 
she had not taken any such examination. 
Similarly, in column 9, which speaks of 
“the last qualifying examination passed 
by the applicant in another University 
er public body”, the petitioner failed to 
disclose the fact that she had passed the 
First Year Science Examination and 
Inter Science Examination and referred 
only to her having passed $.S.C. Exami-~ 
nation in March, 1974, In column 10 the 
petitioner was supposed to give “name 
of the College or Institution last attend- 
ed by the applicant in another Univer- 
sity or public body” (underlining sup- 
plied) and other connected particulars. 
In the said column also the petitioner 
failed to disclose that the College which 
she last attended was Mithibai College 
of Arts and Chauhan Institute of Science 
affliated to the Bombay University and 
that she was a student of the said Col- 


lege for two academic years undergoing 
courses of instructions for First Year 
Science and Inter Science Examinations. 
Instead, the only information which she 
supplied was that she was a student of 
Sir B. J, Girls’ School, Goregaon, Bom- 
bay and that the last two academic years 
during which she had attended the said 
school were 1972-73 and 1973-74. In that 
manner, the petitioner misled the Uni~ 
versity into believing that Sir B, J. 
Girls’ School was the last institution 
which she had attended. What was still 
more misleading, according to the Uni- 
versity authorities, was the endorsement 
below column 14 which contained a po- 
sitively false statement to the effect 
that because of marriage and social rea- 
sons, the petitioner could not attend 
College during two years, that is to say, 
for academic years 1974-75 and 1975-76. 
According to the University authorities, 
the application for eligibility certificate 


was filled in in English by the 
petitioner and it was duly signed 
by her. The provisional eligibility 
certificate and the final eligibility 
certificate came to be granted to 


her because the University had no rea= 
son to doubt the veracity of the states 
ments made by the petitioner. Ii, how= 
ever, she had acted fairly and honestly 
and disclosed all the material facts 
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which she was bound to disclose, sk¢ 
would not have been granted eligibili-y 
certificate for the purpose of being ad- 
mitted to Pre-University Science Class, 
As the petitioner was fully. aware 2 
this situation having been forewarned, 
inter alia, by the relevant informaticn 
supplied in the application form for ad~ 
mission to and prospectus of Sir P. T. 
Sarvajanik Science College, she delibe- 
rately made false statements and -n 
that manner committed a fraud ard 
cheated the University, 


4, When all these facts came to ligkt, 
a show cause notice dated Feb. 14/5, 
1978 was issued by the University <o 
the petitioner under the signature of tie 
Registrar, In para 1 of the show cause 
notice, reference was made to the fuz- 
nishing of false information and su 
pression of correct information in tue 
application for eligibility certificate, -n 
para 2 reference was made to the falsa 
endorsement below column 14 in the a> 
plication for eligibility certificate n 
order to explain the interval of fvo 
years from the date of the passing of 
the S.S.C, Examiantion to the date >f 
seeking admission in the Pre-Universi-y 
Science Class of Sir P, T, Sarvajank 
Science College, In para 3, referense 
was made to the “complaint” received ky 
the University about the petitioner ha~= 
ing secured admission in the Pre-Unive-- 
sity Science Class on furnishing false 
information. Reference was then mace 
to the inquiry held by the University 
and the outcome of such inquiry which 
showed that the petitioner had passed 
First Year Science and Inter Science 
Examinations of the Bombay Universit, 
The show cause notice then proceeded © 
state as under (when translated from 
Gujarati. into English):— 


“Apropos the aforesaid facts, the ree 
sons given by you in the application for 
obtaining eligibility certificate of thi 
University in regard to the interval cf 
time after the passing of the S,S,C, Exar 
mination are totally false and it is esta= 
blished that in that manner you hava 
attempted to cheat the University, Acs 
cording to Ordinance 144 of this Uni- 
versity, a student appearing in an exar 
mination of this University should no“ 
have passed similar/equivalent (origina. 


in Gujarathi omitted—-Ed.} examina- 
tion of another University wit 
the same subjects, In your case 


there has been a breach of the saic 
Ordinance, You secured admission in a 


college affiliated to this University and 
appeared in the Pre-Science Examina- 
tion, although you had passed ‘Firs: Year 
Science and Inter Science Examinations 
of the Bombay University by furnishing 
false information and suppressing cor- 
rect information, This is illegal eccord* 
ing to Ordinance 144 of the University. 
Therefore, you are called upon to show 
cause to the University in writing with- 
in seven days of the receipt of this com- 
munication why the admission secured 
by you in June, 1976 to Pre-University 
Science Class and your consequential 
result of the Pre-University &cience 
Examination held in April, 197° and 
other ancillary benefits (obtained by 
you) should not be cancelled in v-ew of 
the false information furnished to the 
University and correct informatior sup- 
pressed by you in your applicatim for 
eligibility certificate. In case ne ex- 
planation is received from you, or expla- 
nation, if any, furnished is found to be 
unsatisfactory, the University authorities 
will take such decision as they 
deem fit and proper in light of the facts — 
in their possession which please rote,” 


5. The petitioner showed caus by 
her letter dated March 2, 1978 addressed 
to the Registrar of the University, After 
having stated that it caused her great 
regret to know that failure on her part 
to disclose the particulars referred to in 
the letter under reply could assumé 
such serious proportion, 
proceeded to give the following explana- 
tion? 

“My native place is village Bharthans 
Taluka Kamrej, District Surat. My 
father was carrying on business at Bom- 
bay for quite some time, He, however, 
decided to wind up his business and to 
settle down at Surat and according-_y, he 
migrated from Bombay. Under these 
circumstances, it was decided that I 
should prosecute my studies at Surat. I 
am interested in prosecuting studies in 
Science, I being a woman, {it wa my 
belief) that if I could prosecute s-udies 
in Medical Science, I should read for the 
same, In South Gujarat University, it 
is necessary to pass pre-University Sci- 
ence Examination in order to get ad- 
mission to medical course and, there- 
fore, I acted accordingly. After prose- 
cuting studies in Pre-University Science 
and obtained higher class at the said ex- 
amination I could procure admission to 
medical course. At this stage it trans- — 
pires. from your letter that I was bound 
to disclose that I had prosecuted studies 


the petitioner 
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in the Bombay University for two years 


and that my failure to disclose the same. 


amounts to an offence, I had no inten- 
tion whatever of cheating the University. 
If a decision is arrived at as informed 
by you and my admission is treated as 
cancelled, then it would give a serious 
blow to-my future giving an entirely new 
turn to the future direction of my life. 
Under the circumstances, I humbly re- 
quest that no such penalty should be 
imposed upon me and that I should be 
granted pardon.” 


6. It is disclosed in the affidavit-in~ 
reply that the show cause notice and 
the explanation of the petitioner were 
put up before the Syndicate at its meet- 
ing held on March 8, 1978, The mem- 
- bers of the Syndicate, after taking into 
account the relevant facts and having 
considered that the petitioner had made 
positive misrepresentation and suppress- 
ed material facts, decided that she 


should not be allowed to enjoy benefits: 


which she had obtained by false repre- 
_ sentation and she having committed a 
gross act of indiscipline, she should be 
debarred from appearing in any exami~ 
nation up to May 31, 1979. The Syndi- 
cate incorporated its decision in resolu- 
tion No. 23 which, when. translated into 
English, reads as under :— - i 


"Hereby resolved that the above- 
mentioned student, who was not eligible 
for admission to the Pre-University Sci- 
ence Class in terms of the provi- 
sions of Ordinance 144 procured or se- 
cured admission by making false state- 
ment in her application for eligibility 
certificate. Therefore, the admission se~- 
cured by her to the Pre-University 
Science Class should be cancelled and 
her result of the Pre-University Science 
Examination at which she appeared in 


March/April, 1977 pursuant upon her 
wrongful admission to the said class 
should also be cancelled, Consequent 


upon these decisions, P. T, Science Col- 
lege and Government Medica] College 
should be informed to cancel her ad- 
mission to the pre-medical Class in the 
academic year 1977-78. In addition, in 
view of the fact that the abovemention-~ 
. ed student has, in the aforesaid manner, 
deliberately furnished wrong informa~ 
tion, she should be debarred till May 31, 
1879 from being admitted as a student 
in any institution affiliated to or recog- 
nized by the University and she should 
also be debarred from appearing in any 
examination conducted by the University 
till the said date.” 


; 7. Pursuant to the aforesaid resolu- 
tion of the -Syndicate, the University 
issued two notifications. The first of 
such notifications issued on March 22, 
1978 reads as follows :— 


‘In pursuance of Resolution No. 23 of 
the Syndicate dated 8-3-1978, ‘the re- 
sult of Kum. Damayanti Hasmukhbhai 
Patel, Candidate No. 1980 at Pre-Uni- 
versity Science Examination held in 
March/April, 1977 who was declared 
successful in first class vide this office . 
Result Notification No, 58/77, dated 27- 
6-1977, is hereby cancelled as her ad- 
mission to the Pre-University Science 
Class is also cancelled.” 


8 The second notification 
March 23, 1978 reads as under:— 


‘In pursuance of Syndicate Resolution 
No, 23 dated 8-3-1978, it is hereby noti- 
fied that Kumari Damyanti Hasmukbhai 
Patel who had secured admission to the 
Pre-University Science Class in P. T. 
Sarvajanik College of Science, Surat dur- 
ing the academic year 1976-77 by deli- 
berately furnishing false information 
while obtaining the Certificate of Hligi- 
bility of this University, is hereby de~ 
barred from appearing at any University 
Examination or joining any affiliated 
Colleges or recognised imstitution up to 
3lst May 1979.” 


§. The decision of the Syndicate was 
communicated to the petitioner under 
letter dated March 21/23, 1978 under 
the signature of the Registrar. The said 
communication set out in extenso the 
resolution dated March 8, 1978 passed 
by the Syndicate and along with the 
said communication were sent the twa 
notifications issued by the University 
which have been set out above. 


10. By a communication dated March 
27, 1978 the petitioner was informed by 
the Vice-Principal of P. T. Sarvajanik 
College of Science that her application 
form to appear at the University Exami- 
nation (Pre-medical) of March/April, 
1978 was being withdrawn in pursuanca 
of the “University letter ............ dated 
-21/23-3-78 and Syndicate Resolution No, 
23 of 8-3-1978....ccesceee” 


11. The petitioner has thereupon filed 
this petition on April 12, 1978 praying, 
inter alia, (1) that Ordinance 144 be de~ 
clared ultra vires Arts, 14 and 19 of 
the Constitution and Statute 223 framed 
by the University; (2) that notifications 
dated March 22, 1978 and March 23, 


dated 


_ 4978 issued by the University be quash- 
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ed and set aside; and (3) that the Uni- 
versity be restrained from taking ary 
action against the petitioner pursuant to 
the said two notifications and debarring 
her from appearing in any examinaticn 
up to March 31, 1979. The petition was 
placed for preliminary hearing before 
this Court on April 13, 1978. Rule nis) 
was issued on the same day and interim 
relief permitting the petitioner to ap- 
pear at the Pre-medical examination 


scheduled to be held on and from Apri. 


24, 1978 was granted on the condition 
that the result of such examination 
should not be declared 
rights of the parties would be subject 
to the final decision of this petition. 


12. At the hearing of the petition, the 
following grounds alone were urged on 
behalf of the petitioner:— 


(1) Ordinance 144 on the basis of 
which the show cause notice was issucd 
and the impugned action is taken has 
worked itself out in the case of the pe- 
titioner inasmuch as the petitioner has 
already appeared and passed the Pre- 
University Science Examination. Under 
such circumstances, Ordinance 144 can- 
not be invoked and relying upon the 
said Ordinance, the admission of the pe- 
titioner to the Pre-University Science 
Class and her result of the Pre-Unive>- 
sity Science Examination cannot be can~ 
celled. 


(2) Pre-University Science Examina- 
tion of the University is not the same 
examination with the same subject as 
the First Year Science Examination of 
the Bombay University within the 
meaning of Ordinance 144 and there is, 
therefore, no breach of the said Ordin- 
ance warranting any ‘penal action against 
the petitioner. 


(3) Even assuming that there is 
breach of Ordianance 144, there is no 
power in the Syndicate of the Univer- 
_ sity to take the impugned action against 
the petitioner under any provision of 
the South Gujarat University Act, 19€5 
or any of the statutes or Ordinances 
framed under the Act. 

(4) The impugned action: is in ary 
case vitiated on account of non-compH- 
ance with rules’ of natural justice inas- 
much as:— 

(a) Copy of the complaint on the basis 
of which the show 
issued is not 
tioner; l 

(b) Copy of the report of the inquiry 
held by the University pursuant to tha 


furnished to the  peti-~ 
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said complaint has not been furnished to 
the petitioner nor has’ the ~ petitioner 
been communicated the material collects 
ed at the fact-finding inquiry held by 
the University and the petitioner has 
not been afforded any opportunity to 
correct or controvert any matter pre- 
judicial to the petitioner appearing in 
the ‘report or in the material gathered 
at her back; 


(c) Under the show cause notice the 
petitioner was not informed that it was, 
inter alia, proposed by the University 
to, debar her from appearing ` at any 


University Examination or joining any - 


affiliated college or recognized institu- 
tion up to May 31, 1979 and, therefore, 
such penalty having been imposed with- 


out affording to the petitioner an oppor- ` 


tunity of showing cause is ultra vires. 

(d) No opportunity of personal hear- 
ing was afforded to the petitioner by 
the Syndicate. 


(5) Ordinance 144 is in conflict with _ 


Statute 223 and to the extent of incon~ 
sistency it is invalid. 


(6) The conclusion. reached by the : 


Syndicate of the University that the pe- 


titioner deliberately furnished false in- 
formation while obtaining the certificate 
of eligibility and in that manner cheat- 
ed the’ University is not justified and 
warranted in the facts and circumstan- 
ces of the case. 


13. ‘Before D to deal 
these various grounds dealt with, it 
would be convenient to refer to the re- 
levant statutory provisions, The South 
Gujarat University Act, 1965 (herein- 
after referred to as 'the Act’), as its 
preamble shows, is an Act to establish 


. and incorporate a teaching and affiliating 


University at Surat in the State of 
Gujarat. Section 4 of the Act prescribes 
the powers of the University, Sub-sec- 
tion 
that subject to such conditions as may 
be prescribed by or under the provisions 
of the Act, the University shall have 
power to co-ordinate, supervise, regulate 
and control the residence, conduct and 
discipline of the students of the Univer- 
sity and to make arrangements for pro- 
moting their health and general welfare. 


S. 15 prescribes the authorities of the -` 


University and amongst the authorities 
named therein are: (1) the Senate, (2) 
the Syndicate, and (3) the Academic 
Council. S. 20 prescribes the powers and 


` duties of the Syndicate., Clause (xix) of 


sub-sec, (1) of the said section provides 


x 
Mia 


with . 


(23) of the said section provides ' 
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that subject to such conditions as may 
be prescribed by or under the Act, the 
Syndicate shall exercise the powers and 
perform the duty to supervise and con- 
trol the residence, conduct and disci- 
pline of the students of the University 
andto make arrangements for promoting 
their health and general welfare. Clause 
(xxvii) confers upon the Syndicate the 
power and duty to exercise such other 
powers and perform such other duties 
as may be conferred or imposed on it 
by the Act, Statute, Ordinances and Re~ 
gulations. Clause (xxviii), in the same 
manner, confers upon the Syndicate the 
power and duty to exercise all powers 
of the University not otherwise provid- 
ed for in the Act or the Statutes and 
all other powers which are requisite to 
give effect to the provisions of the Act 
or the Statutes. Section 22 deals with 
the powers and duties of the Academic 
Council, Clause (ix) of sub-sec. (2) 
thereof confers upon the Academic Couns 
cil power to make Regulations regarding 
the examinations of the University and 
the conditions on which students shall 
be admitted to such examinations, Cl. (x) 
confers power on the Academic Council 
to approve Regulations prescribing equi- 
valence of examinations. Sec. 30 confers 
power upon the Senate to make Statu- 
tes or to amend, repeal or add to them 
in the manner therein provided. Sec. 29, 
which precedes S. 30, prescribes the 
. matters in respect of which Statutes 
may be framed and the residuary Cl. (x) 
of the said section: provides that the 
Statutes may be made in respect of all 
matters which by the Act are to be or 
may be prescribed by the Statutes. Sec- 
tion 31 deals with Ordinances and it 
provides that subject to such conditions 
as may be prescribed by or under the 
provisions of the Act, the Syndicate may 
make Ordinances to provide for the mat- 
ters enumerated therein, One of the 
matters in respect of which Ordinance 
can be made is conditions of residence, 
conduct and discipline of students of the 
University and this is provided in Cl. (v) 
of S. 31. Section 43, in so far as it is 
material for the purpose of the present 
case, reads as under:— 


_ “No student shall be enrolled asa 
_ student of the: University unless he 
passed— 


(i) the Secondary School Certificate 
Examination conducted by the Secon- 
dary School Certificate Examination 
Board in such subjects and with such 
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standards of attainment as may be pre- 
ae by the Statutes, or | 

Ii)! seelaee- ace ia eae 

(iii) any other examination prescribed 
as equivalent to the examinations .refer- 
red to in Cls. (i) and (ii), and possess 
such further qualifications, if any, as 
may be prescribed by the Statutes.” 
In pursuance of the power conferred by 
this section, the Senate has framed Sta- 
tute 223 the material part of which 
reads as under :—~ 

“A candidate who has passed the 
S.S.C, Examination conducted by the 
S.8.C, Examination Board of the Guja- 
rat State or an examination equivalent 
thereto shall be considered eligible for 
admission to: i 

(ii) Pre-University Course in the Fa- 
culty of Science if he has passed...... di 
There is a proviso to the Statute which 
is not material and it need not be quot- 
ed, Part III of the Ordinances framed 
by the Syndicate is entitled “Admission 
of Students from other Universities,” 
Ordinance 52 occurs in the said part 
Clauses (1) and (3) of the said Ordin- 
meee are material and they may be set 
out: 


“(1) A student migrating from the 
jurisdiction of another University or 
Statutory Examining Body and seeking 
admission to this University shall ap- 
ply to the Registrar of this University 
for a Certificate of Eligibility and shall 
at the same time pay a fee of Rs. 20. 
Notwithstanding what is stated above, a 
student of any other statutory Univer- 
sity in Gujarat and Gujarat Vidyapith, 
Ahmedabad seeking admission here, shall 
pay a certificate fee of Rs. 2/- only. 
Such fee shall not be refunded, if an 
Eligibility Certificate is issued to the 
applicant; provided, however, that a 
student to-whom the Eligibility Certifi- 
cate is issued will not be required to 
pay a fresh fee if he/she desires a 
change over from one course to another 
for admission to which he/she is other- 
wise eligible, 


(3) No student from the jurisdiction of 
another University or Statutory Exa- 
mining Body, shall be admitted to any 
Department/Institution/College maintain- 
ed by or affiliated to the University, 
except on production of a certificate of 
Eligibility signed by the Registrar of 
this University, in the following form: 


CERTIFICATE OF ELIGIBILITY 


This is to certify that Shri/Miss/Mrs... 
vesevessvsseeerMAS passed THE.....cccesceeee Exa- 


1979 

mination from the affiliated college of 
CNG: wchssciveuses ce University/Board in the 
VEAP surdan 19 . He/She is eligible 
for admission tO ..essssreerse Class in the 
TE College affiliated to this Uni- 
versity.” ' 


Part XVI contains Ordinances relating to 
Examinations. There are different head~ 
ings: under which various Ordinances 
appear under this part. The first head- 
ing is “(A) Appointment of Examiners”. 
There are only three Ordinances ap» 
pearing under this heading, but none of 
them is relevant, The second heading 
is “(B) Conduct of Examinations.” Ordin- 
ances 142, 143 and 144 occurring uncer 
this heading may be set out verbatm 
as follows:— 


“O, 142: On receipt of a report re- 


garding the misconduct of any student. 


at any University or College Examira- 
tion, including breach of any of the 
rules laid down by the Syndicate for 
the proper conduct of examination, the 
Syndicate shall have power to punish 
such misconduct or breach of rules 3y 
exclusion of such candidate from any 
University or College Examination of 
any University courses in a College or 
the University, or from any convocation 
for the purpose of conferring degre2s, 
either permanently or for a specified 
period, or by the cancellation of the re- 
sult of the candidate in the Univers:ty 
Examination for which the candidzcte 
appeared or by the deprivation of any 
University scholarship held by him, or 
by the cancellation of the award of 
any University. prize or medal to him, 
or in any two or more of the aforescid 
ways, 


O. 143: The Syndicate shall have the 
power to exclude any candidate from a 
University Examination, on being satis« 
fied that he is suffering from an infec= 
tious or contagious disease. Whenev2r 
any candidate is thus excluded, the fixe 
paid by him for admission to the exa% 
mination shall be refunded to him, 


O. 144: Students who have passed any 

examination of a Statutory Universicy 
in India will not be allowed to appear 
at the same examination of the Univer= 
sity with the same subject.” 
The third heading is “(C) Results, Con= 
donation and Certificates.” Two ordin- 
ances occurring under this heading are 
relevant and they may be set out in ez- 
tenso:-—— 

O. 156: In any case where it is fourd 
that the result of an examination has 


been affected by error, malpractice, 
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fraud, improper conduct or other mat- 
ter of whatsoever nature it shall be 
competent for the Syndicate to cancel 
or amend such result in such manner as 
shall be in accordance with the true 
position and to make such declaration 
as the Syndicate shall in its discretion 
consider necessary in that behal=; pro- 
vided that, but subject to ordinan- 
ces Nos, 142 and 157 no result shall be 
cancelled or amended after the 2xpira- 
tion of six months from the date of 
publication of the result by the Uni- 
versity, Notwithstanding anything con- 
tained above the result of no candidate 
at any University Examination saall be 
altered to his detriment afte? two 
months from the declaration of the re- 
sult except when his case falls under 
Ordinances 142 and 157, 


Ord, 157: In any case where he re- 
sult of an examination has been ascer- 
tained and published and it is found 
that such result has been affectad by 
any malpractice, fraud, or any other im- 
proper conduct whereby an examinee 
has been benefited, and that suck exa- 
minee has, in the opinion of the Syndi- 
cate, been party or privy to, or conniv- 
ed at such malpractice, fraud, or impro- 
per conduct, the Syndicate shall have 
power at any time, notwithstanding the 
issue of a certificate or the award of a 
prize or scholarship, to amend o? can- 
cel the result of such examinee or to 
punish such misconduct by exclus:on of 
such examinee from any University or 
College Examination of any University 
courses in a College of the University or 
from any convocation for the purpose of 
conferring degrees, either permanent- 
ly or for a specified period, or 
by the deprivation of any University 
Scholarship held by him, or by the can- 
cellation of the award of any University 
Prize or Medal to him, or any two or 
more of the aforesaid ways and ta make 
such declaration as the Syndicate shall 
consider necessary in that behalf” 


With the rest of thea Ordinances occur- 
ring under different headings we are 
not concerned in the present case and 
no reference needs to be made ~o the 
same, It is against the background of 
these provisions that the various ques- 
tions raised at the hearing will require | 
to ‘be resolved. We now proceed te 
deal with those grounds seriatim. 


14. Re, Ground No, f: The argument 
under this head was that Ordinance 144, 
on its true construction, would cperate 

m a 


ws . 
` 
at 
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at a point of time antecedent to the 
holding of an . examination and that 
thereunder a. student would not be al- 
lowed to appear at such examination if 
he has passed any examination of a 
Statutory University which is “the same 
examination...... with the same subject.” 
In other words, the argument was that 
Ordinance 144 could be invoked only 
before the examination was actually held 
and that once the examination was held, 
no action could be taken against the 
student who has appeared at such exa~ 
mination even if it is subsequently found 
that such student had previously passed 
any examination of another Statutory 
University which is similar or equivalent 
examination with the same subject, Bas- 
ing himself upon this construction, coun- 
sel for the petitioner argued that even 
assuming that First Year Science Exami- 
nation of the Bombay University was 
the same examination with the same 
subject as the Pre-University Science 
Examination of the South Gujarat Uni- 
versity, once the petitioner had appeared 


in the Pre-University Science Examina- 


. tion in April, 1976 and was declared 
successful thereat, it would ‘not be open 
to the University to invoke Ordinance 
144 in 1978 and to hold that there was 
a breach of the said Ordinance warrant- 
ing penal action against the petitioner. 
In support of this submission, reliance 
-was placed on the decision in Krishnan 
v. Kurukshetra University, AIR 1976 SC 
376. 


15. We are unable to accede to this 
submission. Ordinance 144, in our opin- 


ion, does not deal with a point of time.” 


It deals with a fact-situation, If that 
fact-situation is found to exist in any 
given case, then Ordinance 144 would 
be attracted, irrespective of whether the 
fact-situation came to the notice of the 
University before or after the examina- 
tion in respect of which breach was 
complained was held. In this connec- 
tion, it requires‘to be borne in mind 
that the object underlying Ordinance 
144 is to ensure that no student, whe- 
ther of this University or of any other 
statutory University, having been_declar- 
ed successful at an examination, should 
' be permitted to join the same or similar 
course and appear in an equivalent exa- 
` mination of the University. Apart from 
the consideration that in courses where 
there are limited seats, admission will 
have. to be given to those who have al- 
ready successfully completed such or 
similar or equivalent courses, thereby 


denying chances to fresh entrants, if this 
were to be permitted, there is every 
likelihood of a student, who has been de- ` 
clared successful, appearing in the same 
€xamination again, in order only to se~ 
cure a better grading or class and con- 
sequential benefits. It is with the ob- 
ject of suppressing this mischief that 
‘the Ordinance enacts in a negative form 
amandatory provision enjoining the 
University not to allow a student who 
has passed any examination of a statu- 
tory University to appear in the same 
examination of this University with the 
same subject, If such a salutary provi- 
sion is. allowed to be disregarded mere- 
ly on the ground that once a student 
has appeared in an examination in 
breach thereof, it ceases to apply, the 
very purpose and object intended to be 
secured would be frustrated. It is true 
that Ordinance 144 uses the expression 
ree will not be allowed to appear at 
the same examination...... ” We do not 
think, however,. that by reason of the 
use of such expression, the Ordinance 
must operate only before the examina- 
tion is held and that if the Ordinance 
is not invoked at that stage, it . cannot 
be invoked at all and any purposeful 


breach thereof cannot be adequately 
dealt with. It is well known that the 
expression “will not be allowed” is 


often used to denote a command. When 
it is so used, the expression really means 
“shall not be allowed”, When the ex- 
pression is so used, it lays down a man- 
datory rule the breach of which itself 
results into invalidity, Prohibitive or 
negative words can rarely be directory 
and they are indicative of the intent 
that the provision is to be mandatory 
(see Crawford on Construction of Statu- 
tes, pp. 523-4, approvingly cited in Hari- 
dwar Singh v, Bagun Sumbrui, AIR 1972 
SC 1242 at p. 1247). As the learned au- 
thor has pointed out, there is but one 
way to obey the command “thou shalt 
not”, and that is to completely refrain 
from doing the forbidden act and this is 
so, even though the statute provides no 
penalty for disobedience. It is obvious 
that any act done in breach of such 
mandatory provision which cannot be 
waived as it is conceived in public inter- 
est would be a nullity (see Dhirendra 
Wath v. Sudhir Chandra, AIR 1964 SC 
1300). It is not as if it would be a nullity 
only if the act complained of comes to 
light at one point of time. It would be © 


a nullity for all times, In our opin= 


a 
_ r 


™~ 
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ion, therefore, it is not possible to link 
the operation of Ordinance 144 with aay 
particular point of time. The Ordinance 
would apply proprio vigore in the fect 
situation covered by it and any act in 
breach thereof would be invalid, irse- 
spective of whether such act has come to 
. ithe notice of the University before. the 
examination is held or thereafter, 


16. The decision in Krishnan’s ‘case 
(AIR 1976 SC 376) (supra) upon whch 
reliance was placed in support of tas 
argument has no application. The Stp- 
reme Court was there concerned w-th 
Cl. 2 of Ordinance X of Kurukshe-ra 
University, Under the relevant provi 
sion, each candidate for an examination 
was required to submit, inter alia, a cere 
tificate signed by the Principal of che 
College/Head of Department concern=d, 
stating that he had attended regular 
course of study for the prescribed num- 
ber of academic years. Such a cert-fi- 
cate would be provisional and could be 
withdrawn “at any time before the exa< 
mination” if the candidate failed to at- 
tend the prescribed -course of lectures 
before the end of his term. It was in 
the context of such provision that -he 
Supreme Court observed that the Uni- 
versity could withdraw the certificate 
only before the examination and taat 
once the candidate was allowed to t-ke 
the examination, 
thën the statute which empowered -h€ 
University to withdraw the candidatare 
ha worked itself out and the candidate 
could not be refused’ admission subsec:u 
ently for any infirmity which should 
have been looked into before giving -he 
candidate permission to appear, The 
language of the Ordinance there un ier 
‘consideration is entirely different from 
the language of Ordinance 144, In terms 
the said Ordinance had provided tita 
action regarding the withdrawal coald 
be taken “at any time before the eras 
' mination”. We do not think that “ha 
expression “will not be allowed to p= 
pear” occurring in Ordinance 144 could 
be equated or is similar to the expres- 
sion “at any time before the examita-~ 
tion” occurring in the Ordinance uncer 
consideration before the Supreme Court. 
Besides, it was .in terms found in tkaf 
case that the petitioner was not gui ty 
of suggestio falsi ór suppressio veri and 
that, therefore, if the University autko- 
rities acquiesced in the infirmity wifi- 
out making any effort to discover tne 
fraud, then they had no power to 
withdraw the candidature of the pei- 


rightly or wrongly,- 


tioner. The facts here are altogether. 
different, No assistance could, there- 
fore, possibly be derived from the deci- 
sion in Krishnan’s case which is distin- 
guishable both on law.and facts, 


17. We are of the opinion, therefore, 
that there is no substance in the first 
ground of challenge and that it must 
be rejected. 


18. Re, Ground No. 2: In support of 
this ground of challenge it was empha- 
sized that Ordinance 144 speaks of 
“same examination” and “same subject”, 
that though the word “same”, when 
used in conjunction with the word “exa- 
mination”, might be taken to mean simi- 
lar, when that word is again used in 
conjunction with the word “subject”, it 
must be taken to mean identical and 
that, therefore, what was to be seen 
was whether in a similar examination of 
another University at which the student 


- had successfully appeared, he had to 


study identical subjects, Counsel for. 
the petitioner, basing himself upon this 
interpretation, placed reliance on somé 
difference in the curriculum of the. 


- First Year Science course of the Bom- 


bay University and that of the 
University Science Course of the Uni- 
versity, The particulars in this regard 
are to be found in Annexure ‘A’ to the 
affidavit-in-rejoinder dated April 28, 
1978 filed by the petitioner, Though in > 
the said annexure, several points of dif- 
ference have been emphasized, at the 
hearing of the petition only one dis- 
tinguishing feature in the curricula of 
the two courses was relied upon and 
that was that whereas Organic Chemis- 
try was a subject in the curriculum of 
the South Gujarat University for the 
Pre-University Science Examination, no 
such subject was included in the curri- 
culum of First Year Science Examina- 
tion of the Bombay University, Having 
regard to this difference in the curri- 
cula of the two examinations, it was 
urged that the petitioner could not be 
taken to have appeared in . “the 
same examination of the University with 
the same subject.” 


Pre- 


19. We are of the view that it is not 
open to the petitioner to invite us to . 
go. into this aspect of the case and that 


on the fa¢ts and in the circumstances of | | 


the case, we are not competent to ex- 
press any opinion on this matter. For 
the purposes of this argument, we will 
assume, without conceding, that the con- 
struction sought fo ba placed on behalf: 
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of the petitioner upon Ordinance 144, so 
far as the use of the word “same” is 
concerned, is correct. In other words, we 
will assume, without admitting, that the 
examination of the other University pass- 
ed by the student concerned should be 
similar or corresponding to the exami- 
nation in which he proposes to or has 
appeared and that the subjects at both 
the examinations must be identical. 
Even then, in our opinion, the petitioner 
cannot succeed herein on the basis of 
aforesaid ground. In the first place, it 
was never the case of the petitioner in 
reply to the show cause notice that the 
First Year Science Examination of the 
Bombay University was not the same 
examination with the same subject as 
the Pre-University Science Examination. 
of the University. As would be appar- 
ent from the reply dated March 2, 1978 
sent by the petitioner to the Registrar 
of the University in response to the 
show cause notice, she never raised dis- 
pute of this kind. Under such circum=< 
stances, in our opinion, the petitioner 
could not be allowed to take up such a 
_ dispute at this stage. In the next place 
—and this is more important—the Aca~« 
demic Council of. the University has 
treated the lst Year Science Examination 
of the Bombay University as equivalent 
to: the Pre-University Science Examina~ 
tion of the University. Our attention in 
this behalf was drawn to Regn, 7 ap- 
proved by the Academic Council in 
exercise of the power conferred upon it 
under S. 22 (x) of the Act. The Regu- 
lation sets out the examinations of 
other Universities and bodies which 
have been recognized as equivalent to 
the corresponding examinations of thé 
University as on March, 1973. In column 
1 of the said Regulation, the name of 
the University is set out and in column 
2, particulars of the examinations which 
are equivalent are given, We find in 
columns 1 and 2, in so far as it is 
material for the purpose of this case, 
the following entry:— 


BOMBAY s "Pre. Uni, (F, Y.J 


Science...... ad 


It would thus appear that the Academic 
Council of the University which is the 
academic body of the University and 
which consists, inter alia, of the Vice- 
Chancellor, the Deans of Faculties and 
one member other than the Dean elect- 
ed by each faculty from amongst its 
members, has, in exercise of its statu- 
tory powers, ‘approved the Regulation 
whereunder Pre-University Science Exa= 


‘Research Reader in 


A.I R. 


mination of the University is recognised 
as equivalent to First Year Science Exa- 
mination of the Bombay University. 
Even apart from Regulation 7, in the 
affidavit in Surrejoinder dated May 1, 
1978. filed by the Assistant Registrar of 
the University, it has been in terms 
stated that First Year Science Examina- 
tion of the Bombay University is equi- 
valent to Pre-University Science Exami-~ 
nation of the South Gujarat University 


and that the subjects of First Year 
Science Examination of the Bombay 
University and the Pre-University 


Science Examination of the University 
are identically the same, Even the Re- 
gistrar of the University in his afda- 
vit-in-reply dated April 20, 1978 has 
stated that First Year Science Examina- 
tion of the Bombay University is held 
to be the same examination and/or equi- 
valent examination of the South Guja- 
rat University. In view of Regulation 7 
and assertions made in the affidavits fil- 
ed on behalf of the University, it is 
not possible for us to take a different 
view on this academic matter, 


20. In University of Mysore v, Go- 
vinda Rao, AIR 1965 SC 491, one of 
the questions was whether one of the 
appellants satisfied one of the qualifica- 
tions for the appointment to the post of 
the University, 
namely, a First or High Second Class 
Master’s Degree of an Indian Univer- 
sity or an equivalent qualification of a 
Foreign University in the subject con- 
cerned. The Board of Appointments of 
the University had recommended the 
appointment of the appellant. holding 
that he satisfied the aforesaid qualifica~ ' 
tion. In the writ petition filed in the 
High Court of Mysore, the High Court 
found that the candidate selected did 
not satisfy the qualification in question. 
On appeal, the Supreme Court observed 
(at p., ~496):—~ 


“The High Court does not appear to 
have considered the question as to whe- 
ther it would be appropriate for the 
High Court to differ from the opinion 
of the Board when it was quite likely 
that the Board may have taken the 
view that the Degree of Master of Arts 
of the Durham University, which appel- 
lant No, 2 had obtained, was equivalent 


to a high Second Class Masters De- 
gree of an Indian University. This as- 
pect of the question relates purely to 


an academic matter and courts would 


naturally hesitate to express a ‘definite 
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opinion, partictilarly, when it appears 
that the Board of experts was satisfed 
that appellant No, 2 fulfilled the first 
qualification: ...... 


Therefore, there is no doubt that the 
High Court was in error in coming to 
the conclusion that since appellant Nc. 2 
could not be said to have securec a 
High Second Class Master’s Degree of an 
Indian University, he did not satisfy 
the first qualification. It is plain that 
Master’s Degree of the Durham Univer- 
sity, which -appellant No. 2 has obtain- 
ed, can be and must have been taken 
by the Board to be equivalent to a Hizh, 
Second Class Master’s Degree of an m- 
dian University, and that means the 
first qualification is satisfied by appel- 
lant No, 2. That being so, we must 
hold that the High Court was in error 
in issuing a writ of -quo warranio, 
quashing the appointment of appellent 
No. 2.” 


Be it noted that whereas in that case 
there was merely the decision of the 
Board of Appointees as regards equival- 
ence of degrees, herein we have a Regu- 
lation which. has been approved by tne 
Academic Council in exercise of its sta- 
tutory powers wherein the two concern~ 
ed examinations have been held to e 
equivalent, The case before us, there- 
fore, stands on a much stronger footing 
and what the Supreme Court stated in 
that case would apply with greater 
force in the facts and circumstances of 
the present case. Reference may akso 
be made to yet another decision of tne 
Supreme Court in Mohammad Shuzat 
Ali v. Union of India, AIR 1974 SC 161, 
It was there observed (at p. 1644):— 


“It must be noted that the question 
in regard to equivalence of educatioral 
qualifications is a technical question 
based on proper assessment and evalua- 
tion of the relevant academic standards 
and practical attainments of such qua- 
lifications and where the decision of tae 
Government is based on the recommen- 
dation of an expert body which posses- 
ses the requisite knowledge, skill and 
expertise for adequately discharging 
such function, the Court, uninformed of 
relevant data and unaided by the techi- 


cal insights necessary for the purpose 3£. 


determining equivalence, would not 
lightly disturb the decision of the Gov- 
ernment. It is only where the decision 
of the Government is shown to be 
based on extraneous or irrelevant consi- 
derations or actuated by mala fides or 


irrational and perverse or manifestly 
wrong that the Court would reach’ out 
its lethal arm and strike down the de~- 
cision of the Government,” 


It is true that these observations are 
made in the context of equivalemce of 
educational qualifications. The principle 
underlying would however apply — and 
possibly apply with greater force to the 
question of equivalence of examinations. 
The content of curricula in a technical 
subject like Science requires a proper 
assessment and evaluation in the zontext 
of relevant academic standards and when 
the Academic Council of the Unc-versity 
has stated that First Year Science of the 
Bombay University is equivalent to the 
Pre-University Science Examination of 
the University, it would be hazardous 
for us to differ from that opinion on the 
basis of there being one more cr less 
Subject in one or the other -curr.culum. 


21. Even assuming, however that 
two views are possible on the question 
under consideration, the question. which 
still requires consideration is whether| 
this Court should take a view different 
than that taken by the Universify Au- 
thorities. In Principal, Patna College v. 
K. 5. Raman, AIR 1966 SC 707 the Sup- 
reme Court made the following observa- 
tions (at p. 713):— 


“Even on the merits, we think that we 
ought to point out that where the ques- 
tion involved is one of interprefing a 
regulation framed by the Academic 
Council of a University, the High Court 
should ordinarily be reluctant tc issue 
a writ of certiorari where it is plain that 
the regulation in question is capeble of 
two constructions, and it would generally 
mot be expedient for the High Ccurt to 
reverse a decision of the educational au~ 
thorities on the ground that the construc 
tion placed by the said authorities on 
the relevant regulation appears tə . the 
High Court less reasonable than che al- 
ternative construction which it is pleas- 
ed to accept. The limits of the High 
Court’s jurisdiction to issue a writ of 
certiorari are well recognised and it is, 
on the whole, desirable that the require- 
ments prescribed by judicial. decisions 
in the exercise of writ jurisdiction in 
dealing with such matters shoud be 
carefully borne in mind.” 


Therefore, even proceeding on the foot- 
ing that another view is possible on the 
question whether the two examinations 
in question are the same and th2 sub- 
jects thereat are the same and, o2 that 


76 Guj. [Prs, 21-26] Damyanti Hasmukh lal v. South Gujarat University 


basis, regarding the applicability of 
Ordinance 144 on its true construction, 
once the Academic Council of the Uni- 
versity has held the First Year Science 
Examination of the Bombay University 
to be equivalent to the Pre-University 
Science Examination of the University, 
and the Syndicate has also proceeded on 
that footing and the University autho- 
rities have reasserted before us that both 
the examinations are equivalent and the 
subjects thereat are identical, it would 
not be expedient for us to interfere with 
the decision of the educational autho- 
rities on the ground that the view of 
all the said authorities on the relevant 
matters is less reasonable and that the 
alternative standpoint, which has been 
canvassed on behalf of the petitioner, is 
preferable. 


22. In our opinion, therefore, there 
is no substance even in this ground of 
challenge and it must be rejected. 

Re. Ground No. 3: 


23. The argument under this head ran 
on the following lines. Ordinance 144 
does not itself prescribe the penalty for 
its breach, The power to punish a stu- 
dent for the breach of the said Ordi- 
nance must, therefore be found else- 
where. The only Ordinances which deal 
with penalty are Ordinance 142, which 
occurs under the title “Conduct of Exa- 
mination” and Ordinances 156 and ~ 157 
which occur under the title ‘Results, 
Condonation and Certificates”. The penal- 
ty could, therefore, have been imposed 
only under any one or more of these 
Ordinances and if they do not apply, 
then the University had no power to 
impose any penalty notwithstanding a 
clear breach of Ordinance 144. So far as 
those three Ordinances are concerned, 
having regard to their setting in the 
scheme of Ordinances and on their true 
construction, it was clear that they 
applied. only when there was any mis- 
conduct or breach of rule, error, mal- 
practice, fraud, improper conduct, ete. 
at an examination, Besides, Ordinances 
156 and 157 applied only where the re- 
sult of an examination had been affect- 
ed by any such conduct at the examina- 
- tion. In the present case, even assuming 
that there is breach of Ordinance 144, 
such breach would not amount to mis- 
conduct or breach of rule at any Uni- 
versity examination nor could it be said 
that such breach had affected the result 
of the University Examination. Under 
these circumstances, there was no power 
in the University to penalize the peti- 


the University and that the 


A. I. R. 


tioner for the breach of Ordinance 144 
and the impugned action was, therefore, 
ultra vires. 


24. On behalf of the University this 
ground of challenge was. met on a two- 
fold basis. It was urged in the first place 
that Ordinance 157 on its true construc- 
tion was -attracted on the facts and in 
the circumstances of the case and the 
impugned action was taken thereunder 
and, in the next place, that in any event, 
the Syndicate had the power under Sec- 
tion 20 (xix), inter alia, to contro] the 
conduct and discipline of the students of 
impugned 
action could be sustained even on the 
strength of the said power. 


25. In view of the stand adopted on 
behalf of the University, the controversy 
between the parties lies in a narrow 
compass and the only question which re- 
quires consideration is whether on a true 
construction of Ordinance 157 and Sec- 
tion 20 (xix), the Syndicate could have 
taken the impugned action against the 
petitioner. We shall first deal with the 
question in the context of Ordinance 157 
and then in the context of S. 20 (xix). 


26. Ordinance 157 has been quoted 
above. On an analysis. of the said Ordi- 
nance it would appear that three condi- 
tions must be satisfied before power 
thereunder conferred could be exercised 
by the Syndicate. Those three conditions 
are as follows: (1) the result of an exa- 
mination must have been ascertained 
and published, (2) it must have been 
found that such result has been affected 
by any malpractice, fraud or any other 
improper conduct whereby an examinee 
has been benefited, and (3) such exami- 
nee has, in the opinion of the Syndicate, 
been party or privy to, or connived at 
such malpractice, fraud or improper 
conduct, Once these three conditions are 
satisfied, the Syndicate will have the 
power at any time, notwithstanding the 
issue of a certificate or the award of a 
prize or scholarship (a) to amend or 
cancel the result of such examinee, or 
(b) to punish such misconduct by exclu- 
sion of such examinee from any Uni- 
versity or College Examination of any 
University courses in a College or the 
University or from any convocation for 
the purpose of conferring degrees, either 
permanently or for a specified period, or 
by the deprivation of any University 
scholarship held by him, or by the can- 
cellation of the award of any University 
Prize or Medal to him, or in any two or 
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more of the aforesaid ways and to make 
such declaration as the Syndicate shall 
consider necessary in that behalf, There 
could not be much controversy with re- 
gard to the true meaning and content pf 
pre-conditions Nos, 1 and 3. The expres- 
sion “where the result of an examination 
has been ascertained and published” is 
simple and self-explanatory and it really 
requires no interpretation. So also tne 
expression “such examinee has in the 
opinion of the Syndicate, been party of 
privy to, or connived at such malprec~ 
tice, fraud, or improper conduct” is aso 
not capable of much interpretative exer- 
cise, In fact, the question whether thcse 
two conditions are satisfied in a given 
case or not would turn more on the facts 
of the case than on any legal quibbles. 
There was, however, considerable argu- 
ment before us with regard to the true 
meaning of the second condition, namely, 
“it is found that such result has been 
affected by any malpractice, fraud, or 
any other improper conduct whereby an 
examinee has been benefited”. The main 
plank of the argument on behalf of ihe 
petitioner was that having regard to the 
context and collocation and the setting 
of Ordinance 157 in the scheme of Ordi- 
nances, in order that the said Ordinance 
can apply, the malpractice, fraud or any 
other improper conduct whereby an eza- 
minee has been benefited must be at an 
examination and not before or after che 
examination. A subsidiary argument was 
that such malpractice, fraud or any other 
improper conduct must not be merely 
touching or relating to or concerning the 
examination but it must have  direccly 
influenced, altered or shaped the entre 
result of the examination. The argument, 
looked at as a whole, was that there must 
have been some malpractice, fraud or 
any other improper conduct at an exa- 
mination whereby an examinee has been 
benefited and such examinee, in the 
opinion of the Syndicate, must have been 
a party or privy to, or connived at stch 
malpractice, fraud or improper conduct 
and that as a result of such malpractice, 
fraud or any other improper conduct the 
result of the examination must have been 
affected, that is to.say, influenced, alter- 
ed or shaped as a whole, Considerable 
emphasis was placed on behalf of the 
petitioner on the fact that Ordinance £57 


‘authorises the Syndicate to impose a 
penalty on a student and that in tkat 
sense it was a penal enactment and that, 
therefore, if two possible and reasonable 
constructions can be put upon such pro- 


. 
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vision, the Court must lean towards that 
construction which exempts the student 
from penalty rather than one which im- 
poses penalty: T l 


2%. It is true that Ordinance 157 
occurs in a group of Ordinances relating 
to examinations and that it finds place 
under the group heading ‘Results, Con- 
donation and Certificates”, We are, how- 
ever, not impressed by ‘the arzument 
that having regard to this setting of 
Ordinance 157 it must necessarily be read 
as limiting its operation to any mal- 
practice, fraud, or any other improper 
conduct at an examination, that is to 
say, during the period of time wken the 
examination is actually conducted. There 
is no such express limitation in tne lan- 
guage of Ordinance 157 nor could such 
inference be raised by necessary impli- 
cation, Ordinance 157 can, therefare, be 
invoked by the Syndicate even if there 
has been any malpractice, fraud, or any ` 
other improper conduct either at the 
time of the examination or preceding or 
succeeding such examination, provided. 
the other conditions therein laid down 
are satisfied. If, therefore, it is found 
after the result of examination has been 
ascertained and published that such re- 
sult has been affected by any malprac- 
tice, fraud, or any other improper con- 
duct, either at the examination or pre- 
ceding or succeeding it, whereby en exa- 
minee has been benefited and that such | 
examinee was a party or privy to, or ` 
connived at such malpractice, fraud, or ` 
improper conduct, the Syndicate would 
be empowered under Ordinance 157 to 
take any one or more of the several 
courses open to it under the said Ordi- 
nance. We are also not impressed by the 
argument that by such malpractice, 
fraud or improper conduct, the result of 
an examination as a whole must have 
been affected. Even if the result nas not 
been affected as a whole and it has been 
affected qua a student only, th=2n also 
action could be taken under Ordinance 
157 provided other conditions are satis- 
fied. Considerable emphasis was placed 
on the meaning of the word- ‘affected’ 
and it was urged that it should not be 
given a wider interpretation. We have 
been, frankly speaking, unable to ap- 
preciate this argument. The ward ‘af- 
fected’ in the context in which it occurs . 
in Ordinance 157 could only be given 
one meaning, namely, that the result 
must have been in some manner influ- 


enced, altered or shaped on acccunt of 


- 
-_ 
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the malpractice, fraud or improper con- 
duct. That this is the narrower out of 
the several meanings of the word ‘affect- 
ed’ is clear from the decision of the Court 
of Appeal in Re Bluston, (1966) 3 All ER 
220 which was cited on behalf of the 
petitioner herself. Winn, L. J., in the 
course of his judgment in that case, 
pointed out that he understood the word 
‘affected’ to mean ‘influenced’, ‘altered’, 
‘shaped’. The learned Judge referred to 
another meaning of the said word, which 
is a wider meaning, namely, ‘touching’ 
or ‘relating to’ or ‘concerning’, It was 
the meaning assigned to the said word 
by the High Court of Australia in Shanks 
v. Shanks, (1942) 65 CLR 334 at p. 337. 
We too feel that in the context in which 
the word ‘affected’ is used in Ordinance 
157, even grammatically, it could only 
mean ‘influenced, altered or shaped’, In 
our opinion, therefore, there is only one 
reasonable construction possible of Ordi- 
nance 157 and it is that in order that 
the Syndicate could have power to act, 
thereunder, it must be shown that the 
result of an examination, which has been 
ascertained and published, is found to 
have been influenced, altered or shaped, 
either in its entirety or qua an examinee, 
by any malpractice, fraud or any other 
improper conduct, whether at the exa- 
mination or at any time preceding or 
succeeding the same, whereby an exa- 
minee has been benefited and that such 
examinee has, in the opinion of the Syn- 
dicate, been party or privy to, or con- 
nived at such malpractice, fraud or im- 
proper conduct, 


28. In this view of the matter, we do 
not propose to enter into the rather con- 
troversial field whether Ordinance 157 
is a penal provision to which the rule of 
strict construction would apply and, if 
so, whether, having regard to the settled 
principle of construction, if there are two 
possible views as regards its interpreta- 
tion, then that which exempts a student 
from penalty rather than one which im- 
poses the same should be adopted. We 
cannot, however, help observing that 
even the rule of strict construction on 
which the petitioner relies so heavily is 
not absolute and that it does not neces- 
‘sarily mean that where a word, which 
has various known significations, is used 
in a statute, the Court must necessarily 
adopt one in preference to another,’ sim- 
ply because it is more restrained, even 
if the objects of the statute equally 
apply to the largest and broadest sense 
of the word (see United States v, Winn 


A. LR, 


(8 Sumn 209), referred to in Johnson v, 
Southern Pacific Co., (1904) 196 US 1 at 
pp. 18-19). As observed by the Supreme 
Court in Kanwar Singh v. Delhi Admin- 
istration, AIR 1965 SC 871, it is the duty 
of the Court in construing a statute to 
give effect to the intention of the legis- 
laure, If, therefore, giving a literal 
meaning to a word used by the drafts- 
man, particularly in a penal statute, 
would defeat the object of the legisla- 
ture, which is to suppress a mischief, the 
Court can depart from the dictionary 
meaning or even the popular meaning of 
the word and instead give it a meaning 
which will “advance the remedy and 
suppress the mischief’, It would thus 
appear that if by any construction, whe- 
ther narrower or wider, the object of the 
enactment of Ordinance 157, viz, to 
Suppress the mischief of malpractice, 
fraud or any other improper conduct is 
defeated, then it would be open to this 
Court even to depart from the dictionary 
meaning or the popular meaning and to 
give it a meaning which will advance 
the remedy and suppress the mischief. 
This would be so even if Ordinance 157 
is treated as a penal provision. The con- 
struction which we have placed upon 
Ordinance 157 accords with this well- 
settled rule of construction. 


29. The question then is whether on 
the above construction, the impugned 
action could be justified in the present 
case. There is no manner of doubt that 
the first condition has been ‘satisfied in- 
asmuch as the result of the Pre-Univer-~ 
sity Science examination has been as- 
certained and published long time back. 
Having regard to the provisions of Ordi- 
nance 144, the petitioner could not nave 
appeared at such examination. She ap-.- 
peared thereat and benefited thereby only 
on account of the fraud committed’ by 
her with the University by making a 
false representation as also by suppres- 
sing the truth, It is true that the false 
representation and suppression of truth 
finds place in the application for eligibi- 
lity certificate which was made by the 
petitioner at a point of time antericr to 
the examination. That, however, is a 
matter of no consequence on the view 
which we have taken on the interpreta- 
tion of Ordinance 157, In the present 
ease, however, even that question is 
somewhat academic because, in our opin- 
ion, the fraud continued even up to the 
stage of appearing at the examination. 
In fact, the appearance at the examina- 
tion itself could be said to be an impro-~ 
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per conduct on the part of the pt- 
tioner whereby she benefited, She was 


presumed to know the contents of Ordi- 


nance 144. It would not be unreasonas-e' 


to assume that she must have known it 
because the application form for admis 
sion to P. T. Sarvajanik Science Coll<ge 
made reference to the contents of ae 
said Ordinance and so also did the p-c- 
spectus of the said College for the ree« 
vant year. The very fact that there wes 
suppressio veri and suggestio falsi in he 
severa] statements made in the appli: 
tion for eligibility certificate gives a 
clear indication in the direction taat 
she was very much aware of Ordinarce 
144. Against this background, in eur 
opinion, there is no escape from the cen- 
clusion that the fraud practised by -te 
petitioner benefited her inasmuch as :ke 
could join the fPre-University Scieace 
Class and appear at the said examinat.cn 
in breach of Ordinance 144 and, hav-rg 
been declared successful thereat, he 
could secure admission to the Pre-mel.- 
cal course. Looked at from another 
angle, there was a clear improper c~ 
duct on her part to have appeared at “ke 
examination having fully known that ste 
was not entitled to do so and there is 
no manner of doubt that as a result cf 
such improper conduct the petitioner 
benefited inasmuch as upon being decl-r~ 
ed successful at the said examinatzon 
she could secure admission to the Pre- 


medical course. Two of the conditicrs 
laid down in Ordinance 157 are tius 
clearly satisfied, The only condit 


which remains to be considered is wLe- 
ther it could be said that the result cf 
the Pre-University Science Examinata 
was affected on account of such framd 
or improper conduct. Here, as we heve 
earlier stated, it is not necessary that the 
result as a whole should have been 
affected, It is sufficient even if the sid 
result qua the petitioner has been affect~ 
ed. The question, therefore, is whether 
the result of the petitioner in-respect cf 
the said examination has been in ay 
-manner influenced, altered or shaped 27 
the fraud and improper conduct of im? 
petitioner which enabled her to appear 
at the said examination and become sic 
cessful thereat? There is, in our opinien, 
no doubt that it is such fraud or impro- 
per conduct which influenced the resalt 
of the Pre-University Science Examire- 
tion qua the petitioner, in the sense thet 
it is only by practising such fraud or h- 
dulging in such improper conduct tEet 
she could appear and get herself decla~ 


t 


ed successful at the said examinaiion, In 
our opinion, therefore,:all the conditions 
laid down in Ordinance 157 are satisfied. 
In the show cause notice. as well as in 
the resolution of the Syndicate, it has 
been in terms stated that the petitioner 
had cheated the University and in that 
manner committed a breach of Ordinance 
144 by appearing at the Pre-Un versity 
Science Examination at which sne was 
not otherwise entitled to appear. HM is on 
the basis of this allegation and finding 
that the Syndicate of the University has 
taken the impugned action. In our opin- 
ion, in taking the impugned action the 
Syndicate was, therefore, well wishin its 
power and no objection could  wossibly 
be taken on the ground that the action 
is ultra vires. 


30. Even assuming, however, tnrat the 
view which we are taking with regard to 
Ordinance 157 is not well-founded, the 
question is whether the impugnec action 
could still be justified on the besis of 
Section 20 (xix) of the Act, The said pro- 
vision authorises the Syndicate, inter 
alia, to control the conduct and discipline| - 
of the students of the University. The 
context and collocation of the words 
clearly indicate that thereby disciplinary 
jurisdiction over the students was in- 
tended to be conferred upon the Syndi- 
cate. The power of the Syndicate to 
punish a student as and by way of dis- 
ciplinary measure by initiating a discip- 
linary proceeding for his improper con- 
duct clearly flows out of this provision. 
When the parent legislation itself con- 
fers such power, there is no need <o look 
for it elsewhere. If the argument of the 
petitioner were to be accepted and it 
were to be held that the only penal 
power is to be found in Ordinances 142, 
156 and 157 many other acts or omis- 
sions of the students of the Unversity 
amounting to improper conduct or mis- 
conduct might go unpunished for want 
of power. As we have seen earlier, Ordi- 
nances 142, 156. and 157 have some nexus 
with examination and they are attracted 
only when the misconduct, breach of | 
rule, improper conduct, malpractize or 
fraud are concerning or in relation to or 
at an examination. There could, however, 
be hundreds of other varieties cf mis- - 
conduct or improper conduct on tke part: 
of University students which would re-. 
quire to be even more severely dealt 
with. Take, for example, the case of a 
University student committing n in- 
decent assault on a female student. with- 
in the campus of a University. Is it pos- 
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sible to take the view that such: gross 
misconduct would go unpunished because 
of want of power in the. University au- 
thorities? To take such a view would 
not only be absurd but would also obli- 
terate Section 20 (xix) from the statute 
book. Even on behalf of the petitioner, 
it was conceded that under cl, (xxviii) 
of Section 20 the Syndicate was entitled 
to exercise all powers of the University 
not otherwise provided for in the Act or 
the Statutes and all other powers which 
are requisite to give effect to the provi- 
sions of the Act or the Statutes, It was 
conceded that under this power it may 
be possible for the University to take 
penal action against the student in order 
to give effect to the provisions of the Act 
or the Statute, It was, however, urged 
that since the breach in the instant case 
was of an Ordinance, the said power 


could not be invoked. We are afraid, in 


advancing this argument, the first part 
of cl. (xxviii) has been overlooked. The 
said part provides that the Syndicate 
shall exercise all powers of the Univer- 
` sity not otherwise provided for in the 
. Act to the Statutes. Under Section. 4, 
sub-section (23), subject to such condi- 
tions, as may be prescribed, the Univer- 
sity has the power inter alia to supervise, 
regulate and control the conduct and 
discipline of the students of the Univer- 
sity, The manner of exercise of such 
power and the authority by which it is 


- “to be exercised has, however, not been 


` provided either in the Act or Statutes. 
This disciplinary power of the. University 
can, therefore, be exercised by the Syn- 
dicate. Therefore, everi on the petitioner’s 
own argument based on cl, (xxviii) of 
Section 20, disciplinary. power to take 
action against the students of the Uni- 
versity for improper conduct. or miscon~ 
duct, must be found to have been vested 
in the Syndicate. 


31. In our opinion, therefore, it is not 
possible to hold that the impugned action 
is not backed by any authority and that 
it is ultra vires. Even this argument 
_ must, therefore, be rejected. 


Re. Ground No. 4: 


32. Before proceeding. to deal with 
the arguments advanced under this head, 

‘it might be stated that on behalf of the 
'. University authorities a statement was 
made before us that that part of the im- 
pugned resolution of the Syndicate and 
the consequential notification dated 


March 23, 1978 whereby the petitioner: 


was debarred. from 
University Examination 


appearing at any 


or joining any. 


A.I. R. 


affiliated Colleges or récognised institu- 
tion up to May 31, 1979 was cancelled 
and/or withdrawn with the right reserv- 


‘ed to the competent authority to issue | 


a fresh show cause notice to the peti- 
tioner giving her an opportunity to show 
cause why such penalty should not be 
imposed, On behalf of the University 
authorities it was made clear that this 
step was being taken notwithstanding 
their contention that in a proceeding of 
this nature it is not necessary as a part 
of the rule of natural justice to give an 
opportunity to a student against whom 
action is proposed to be taken to show 
cause against the proposed punishment. 
In view of this statement made on be- 
half of the University authorities, we 
are not required to express any opinion 
on ground No. 4 (c) formulated above. 


33. There is no force in any of the 
arguments advanced under this head. The 
tenor of the petitioner’s reply dated 
March 2, 1978 to the show cause notice 
makes it clear that she did not dispute 
the fact that she had appeared and was 
declared successful at the F. Y. and 
Inter Science Examinations of the Bom- 
bay University. All that she stated is 
that she was not aware that it was an 
offence on her part not to have disclosed 
her having prosecuted studies in that 
course in -the Bombay University and 
that it was not her intention to cheat the 
University. In terms she stated that she 
may be pardoned instead of being pena- 
lised for the default, if any, on her part. 
It is against this background that we 
have to examine the effect of the failure 


-on the part of the University authorities 


to furnish to the petitioner a copy of the 
complaint on the basis of which the show 
cause notice was issued, Be it noted that 
the’ Registrar of the University in his 
affidavit-in-reply dated April 20, 1978 
has in terms stated that no fact-finding 
inquiry was instituted pursuant to the 
receipt of the complaint and that there 
was, therefore, no report made to the 
University authorities by the fact-finding - 
authority. In view of this factual posi-. 
tion, the grievance with regard to the 
non-supply of the report of the inquiry. 
and the material collected at the fact- 
finding inquiry is unfounded and nothing: 
more needs to be said about the same. 


34. We do not think that undér the 
circumstances aforementioned, the failure 
to supply a copy of the complaint has — 
vitiated the proceedings. It is well-settl-°- 
ed that the rules of natural justice are- 
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‘not embodied rules. The question whe- 
ther the requirements of natural justice 
have been met by the procedure adop:ed 
in a given case must depend to a great 
extent on the facts and circumstances of 
the case in point, the constitution of the 
Tribunal and the rules under which it 
functions (see Suresh Koshy v. Univ2r- 
sity of Kerala, AIR 1969 SC 198). In the 
context of the question of misconduct of 
a Student in examination, which was the 
subject-matter of inquiry in that. cese, 
the dictum of Lord Harman, J. in Byrne 
v. Kinematograph Renters Society Lid., 
(1958) 2 All ER 579 was cited with ap- 
proval to bring out the true content of 
rules of natural justice applicable to such 
inquiry, According to the said dictum, 
the requirements of natura] justice are 
that the person accused should know ithe 
nature of the accusation made, he should 
be given an opportunity to state his case 
and the Tribunal should act in good faih. 
After having cited this dictum, the Sup- 
reme Court referred to the grievance of 
the concerned student that the Vize- 
Chancellor had not made available to him 
a copy of the report submitted by the 
Inquiry Officer. It was observed that ihe 
appellant had not asked for a copy of 
the report. There was no rule requiring 
the Vice-Chancellor to provide the ép- 
pellant with a copy of the report of the 
Inquiry Officer before he was called vp- 
on to make his representation. If the 
appellant felt any difficulty in makmg 
his representation without looking  ir.to 
the report of the Inquiry Officer, he 
could have very well asked for a capy 
of that report. Under the circumstanc2s, 
it was found that the grievance was clear 
afterthought and it had no .substance. 
Apart from the fact that in the present 
case, the basic incriminating facts are 
not in dispute, if w2 look at the problem 
in the same manner in which the Sup- 
reme Court looked at the complaint w.th 
regard to non-supply of a copy of the 
report of the Inquiry Officer in Suresh 
Koshy’s case, it would become clear that 
the grievance is more apparent than réal. 
Herein also the app2llant though she was 
informed in the show cause notice abcut 
a complaint having been received, did 
not ask for a copy of the complaint. 
There is no rule which requires the 
University authorities to supply her a 
copy of such complaint. If the petitioner 
felt that she could not make adequate 
representation (in fact, as earlier stated, 


she has really made no representation mm 
facts), she could have asked for a cosy 
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of the complaint. She failed to dc s. In 
our opinion, therefore, this grievarce is 
a clear afterthought, 


35. The next grievance uncer this 
head is that no opportunity of personal 
hearing was afforded to the  petitoner. 
by the Syndicate, Much of what we have 
stated above in relation to the non- 
supply of a copy of the complaint ap- 
‘plies to this ground of grievance also. 
The petitioner never asked for personal. 
hearing. There is no rule requirimg the 
University authorities to give her per- 
sonal hearing. On the facts of tha case 
also persenal hearing does not appear to 
be necessary. There were no comoplizated 
questions of fact or law involved, The 
reply to the show cause notice raised no 
dispute either on the applicability of 
Ordinance 144 or about the jurisdiction 
of the University authorities to prcceed 
against the petitioner or about any _ of 
the basic facts. All that the pecit_oner 
stated in the reply was that she skould 
be treated leniently. The explanafion of- 
fered by the petitioner was non-exculpa- 


tory. The only plea was for condcnetion. ` 


Under these circumstances, having re- 
gard to the applicability of the rules of 
natural justice to an inquiry of tais na- 
ture, it could hardly be contended that 
there was an unfair deal by the Un:ver- 
sity authorities in not giving personal 
hearing, As observed in Union oi India 
v. Jyoti Prakash Mitter, 1971 (_) SCC 
396: (AIR 1971 SC 1093), it is not neces- 
sarily an incident of the rules of na‘ural 
justice that personal hearing must be 
given to a party likely to be affected. 
Except in proceedings in Courts, a mere 
denial of opportunity of making an oral 
representation will not, without more, 


vitiate the proceeding, A party lixely to! 


be affected by a decision is entit-ed to 
know the evidence against him, and to 
have an opportunity of making a repre- 
sentation. He, however, cannot claim that 
an order made without affording Aim an 
opportunity of a personal hearing is in- 
valid, In the light of the facts amd cir- 
cumstances of the case, we are of the 
view that there was no breach oł rules 
of natural justice in not affording tc the 
petitioner a personal hearing. 

36. It would thus appear thet 2ven 
this ground of challenge is without sub- 
stance and it must be rejected. ) 


Re. Ground No. 3: y 


37. This ground was very feebly pre- .. 


— 


sented for consideration and righzly.-so.. 


As we have seen earlier, Section €0,read~ **- 
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with Section 29 confers power upon the 
Senate to make Statutes, inter alia, with 
regard to all matters which by the Act 
are to be or may be prescribed by the 
Statutes. Section 43, the relevant portion 
of which has been set out above, pro- 
vides that no student shall be enrolled 
as a student of the University unless he 
passed the Secondary Schoo] Certificate 
- Examination conducted by the Secondary 
School Certificate Examination Board in 
such subjects and with such standards of 
attainment as may be prescribed by the 
Statutes, or any other examination pre- 
seribed as equivalent to the said exami- 
nations and possesses such further qualifi- 
cations, if any, as may be prescribed by 
the Statutes. By virtue of this power, 
the Senate framed Statute 223 prescrib- 
ing, for admission to the Pre-University 
Course in the faculties of Arts, Science, 
Commerce and Agriculture, the subjects 
which the students should have passed 
at the S.S.C. Examination of the Gujarat 
S.S.C. Examination Board or an equiva- 
lent examination. Ordinance 144, on the 
other hand, has been framed by the Syn- 
dicate in exercise of the power confer- 
red by Section 32 read with Section 31. 
Section 31, cls, (i) and (iii) in terms give 
power to the Syndicate to make Ordinan- 
ces prescribing the conditions under 
which students shall be admitted to 
courses of studies for degrees, diplomas 
and other academic distinctions and con- 
duct of examinations, It is in the exer- 
cise of this power that Ordinance 144 has 
been made and the said Ordinance clear- 
ly falls within the Ordinance-making 
power. The field in which Statute 223 
operates is different than the field in 
| which Ordinance 144 operates. The Sta- 
Pale deals with the subjects with which 
'a student should have passed the S.S.C. 
Examination or an equivalent examina- 
tion in order to be eligible for admission 
to Pre-University Courses in different 
faculties. The Ordinance, on the other 
hand, lays down a condition which gov- 
erns appearance of students at degree 
or diploma examinations. To say that a 
student who has passed any examination 
of a Statutory University will not þe 
allowed to appear at the same examina- 
tion of the University with the same 
subject is really to prescribe a condition 
for the conduct of that examination. In 
our opinion, therefore, there is no conflict, 
not even an apparent conflict, between 
Statute 223 and Ordinance 144, There 


is, therefore, no substance in the chal- 
lenge under this ground. 


A.I. R. 


Re. Ground No. 6: 


38. This grievance is entirely base- 
less. This Court exercising writ jurisdic- 
tion cannot sit as a Court of appeal over 
the decision of a body like the Syndicate 
of the University, It cannot set aside the 
order of such a body on merits. It can 
only interfere if such body acts without 
jurisdiction or does not act in good faith 
or acts in violation of the principles of 
natural justice (see T. P, Daver v, Lodge 
Victoria, AIR 1963 SC 1144). This limita- 
tion will apply with still greater vigour 
in the case of a student who has been 
dealt with for misconduct by the acade- 
mic authorities. We, therefore, cannot 
entertain the grievance that the conclu- 
sion of the University Authorities that 
the petitioner deliberately furnished false 
information for obtaining the certificate 
of eligibility and in that manner cheated 
them is not justified and warranted in 
the facts and circumstances of the case. 
Even assuming, however, that it was 
open to us to go into this question, we 
are satislied that there was sufficient 
material before the University autho- 
rities to eccme to this conclusion and it 
would be impossible for this Court to 
reach a contrary conclusion, 


39. These were the only points urged 
at the hearing of the Writ Petition and 
Since there is no merit in any of them, 
the petition fails and is dismissed, Rule 
discharged with no order as to costs in 
the circumstances of the case. 


40. At this stage, an oral request was 
made on behalf of the petitioner for a 
certificate under Article 133 of the Con- 
stitution, This case, in our opinion, does 
not involve a substantial question of law 
of genera] importance which requires to 
be decided by the Supreme Court. We, 
therefore, reject the oral application. 


41, The interim relief granted by this 
Court at the stage of the admission of 
the petition would stand vacated with 
the dismissal] of this petition. However, 
at the request of the petitioner, we 
direct, as and by way of ad interim re- 
lief until further orders, if any, by the 
Supreme Court, that the result of the 
Pre-medical course examination in which 
the petitioner has appeared by virtue of 
the interim order aforesaid shall be 
withheld for a period of two months 
from today, 

Rule discharged. 
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B. K. MEHTA, J. 

Gujarat State’ Fertilizers Co, ` Ltd, 
Baroda, Appellant v. Deepak Nitrite Ltd, 
Baroda, Respondent. 

o Appeal No. 708 of 1977, D/- 21-4- 

(A) Civil P. C. (5 of 1908), O . 41, R. 27 
(1) —— Additional evidence at appellat2 
stage — Court may permit to adduc2 
for clearing some obscurity. 

It is for the requirement of the Court 
for pronouncing its judgment ‘in a more 


satisfactory manner that it may permi: | 


additional evidence to be adduced foz; 
clearing some obscurity, Court cannot 
exercise the discretion under ©. 41, 
R. 27 (1) for filling in the lacuna in the 
case of a party or to give it a chance o? 
an opportunity to have a second innings 
in the matter. (Para 7} 

Anno: AIR Comm, C.P.C. (9th Edn.) 
O. 41 R. 27 N. 4, 7 8. 


- (B) Arbitration Act (10 of 1940), 5. 29- 


— Valid or justifying dispute giving 
jurisdiction to court under S. 20. ` 

The respondent-Company for manufac- 
turing sodium nitrate and sodium nitrite 
entered into an agreement with the res- 
pondent-corporation for supply of the 
basic raw material viz. liquid ammonié 
by the latter. The price clause contained 
in the supply contract provided that the 
seller would supply liquid ammonia to 
the buyer at the price which ‘will be 
“such as is prevailing from time to time 
at the time of dispatch”, In other words 
the appellant-Corporation agreed and 
undertook’ to supply liquid ammonia al 
the prevailing price from time to time 
Whether the term “price prevailing fror. 
time to time at the time of dispatch’ 
would mean the price of the suppliers 
from time to time or the market price. 
or the reasonable price was the mooz 
question. The price clause was'so ambi- 
valent that there was bound to be dis- 
pute between the parties: The appeilant- 
Corporation wanted’ to construe the pre- 
‘vailing price at the time of dispatch to 
mean the price fixed by the suppliers as 
prevailing from time to time. On the 
other hand, the respondent-Company 
sought to interpret the term, "prevailing 
price at the time of dispatch” to mear 
the reasonable price. 


*(Against decision of R, I. TAA Joint 
Civil J. (S. D.) Baroda, in Spl. C. 
No. 140 of 1976.) 


IV/KV/E492/73/MVI 
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Held, that there was really a dispute 
between the parties which required to be 
resolved in terms of the clause in the 
contract of supply. (Pera 9) 


It is no doubt true that the price clause 
in the contract of supply finally execut- 
ed between the parties. was not in pari 
materia with Cl. 3 of the draft egree- 
ment. However, the price clause as con- 
tained in the final contract of s.pply 
executed between the parties -eally 
created difficulties, inasmuch as it did 
not give any indication clearly as tc how 
the prevailing price was to be ‘escer- 
tained, (Para 9) 

Anno: AIR Manual (3rd Edn.) Arb. 


Act, S. 20N; 12. ` 


(C) Arbitration Act (10 of 1940), Ss. 20 
and 37 —- Application under S, 20 — 
Art. 137 Limitation Act applies. (Limita- 
tion Act (36 of 1963), Art. 137), 


Art. 137 is not limited to applicetions 
under the C.P.C. but governs all appli- 
cations not otherwise provided for in 
Third Division of the Act. The limi-ation 
does not begin to run in respect òf an 
application under S, 20 of the Arbitration 
Act under S. 37 (8) of the Act but is 
governed by Art. 137 of the Limitation 
Act. - (Paras 13, 14) 


By sub-sec. (1) of S. 37 all the provi- 
sions of the Limitation Act have been 
made applicable to arbitration as they 
apply to proceedings in Court. In order 
to provide an answer to the question, 
how the limitation is to be comruted, 
sub-sec, (3). prescribed notional or fic- 
tional commencement by providing that ' 
arbitration would’ commence when one 
party to the arbitration agreement 
serves on the other parties a notic2 re- 
quiring the appointment `of arbitrator, 
or when the difference is submitted to a 
named or designated arbitrator under 
the agreement. Under S. 3 of the Limita- 
tion Act a suit is instituted in ord_nary 
eases when the plaint is presented to the 
proper officer of the Court, Similar_y by 
fiction of law, a point is determined when 
arbitration is said to have commenced. 

(Para 14) 

According to Art. 187 such application 
is to be made within three .years from 
the date of accrual of the right to apply. 


‘The words, “when the right to apply ac- 


crues” méan when the right’ to apply 
first accrues. It cannot be gainsaid that 


‘there cannot be any right to sue until 


there is an accrual of the right asserted 
in the suit and its infringement, or at 
least -clear and. unequivocal denial, of 
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that right by the defendant against whom 
the suit is instituted. (Para 14) 


In the instant case the dispute as to 
the price and the refund really arose 
between the parties when the appellant- 
Corporation. refused by their letter of 
August 13, 1975 to make certain refund 
as claimed by the respondent-Company. 
The application under S, 20 of the Arbi- 
tration Act to file arbitration agreement 
was made on April 8, 1976 and therefore 
was clearly within time. (Para 15) 


Anno: AIR Manual (3rd Edn.) Arb. Act, 


S., 20 N. 9; S. 37 N, 1; AIR Comm. Lim. 
Act (5th Edn.), Art, 137 N. 22. 


Cases Referred: Chronological Paras 
AIR 1977 SC 282 i 12, 13 
AIR 1974 Ker 202 12 


AIR 1970 SC 209: 1970 Lab IC 269 12 
AIR 1969 SC 1335: 1969 Lab IC 1538 12 


AIR 1967 SC 990 12, 15 
AIR 1965 All 269: 1964 All LJ 771 12 
AIR 1964 SC 752 12 


AIR 1963 SC 1526: 1963 All LJ 903 7 


“AIR 1957 All 206: 1957 All LJ 18 a~ 


AIR 1953 SC 98 12 
AIR 1942 Bom 332: 44 Pom LR 739 9, 
To- 


AIR 1931 PC 143: 1931 AH LJ 513 7 
AIR 1930 PC 270: 1930 All LJ 1188 15 
AIR 1929 PC 103: 56 Ind App 128: 1929 

All LJ 254 15 
(1889) 43 Ch D 150: 62 LT 203, Turnock 

v. Sartories 11 
(1883) ILR 7 Bom 213 12 


A. M. Setalwad with M, M. Thakore, 
for M/s. Bhaishanker Kanga and Girdhar- 
lal, for Appellant; J. I. Mehta with D. D. 
Valeria and G. N. Shah, for Respondent. 


JUDGMENT :— This appeal is directed 
against the order of Joint Civil Judge 
(S. D.) Baroda directing to file the arbi- 
tration agreement contained in the con- 
tract of supply of Dec, 16, 1970 execut- 
ed by and between the parties hereto 
Since the disputes and differences had 
arisen in the matter of the price of sup- 
ply of liquid ammonia by the defendant- 
Corporation to -the  plaintiff-Company, 
and for appointment of arbitrators to 
arbitrate upon the said disputas, and for 
certain other incidental reliefs in the 
matter. In order to appreciate the griev- 
ance of the appellant-defendant-Corpo- 
ration in its proper perspective, it would 
be- profitable to advert to a few facts 
which led to the suit between the par- 
ties. 


2. The 
was incorporated 


respondent-plaintiff-Company 
somewhere between 
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‘cordingly a request was made by 


ÀIR. 


Jure and August 1969, However, one 
Shri S. 5. Agrawal, who happens to be 
the director of the  plaintiff-Company, 


was, before the incorporation of the 
Company, carrying on business under 
the firm name and style as “Frontier 


Chemical Works”. He was desirous of 
promoting a Company for purposes of 
carrying on the business of manufacture 
of Sodium Nitrate having regard to its 
heavy internal market demand on ac- 
count of short supply of its import. Said 
Shri Agrawal, therefore, applied for. a 
Letter of Indent for the purpose of estab- 
lishing a factory in Gujarat for manu- 
facturing Sodium Nitrate and Sodium 
Nitrite. Therefore, in 1967, negotiations 
cornmenced between the said promoter 
of the plaintiff-Company on one hand and 
the defendant-Corporation on another 
for assured supply of liquid ammonia 
which is the basic raw material for the 
manufacture of Sodium Nitrite ete, Ac- 
the 
afcresaid firm Frontier Chemical Works 
by its letter of May 8, 1967 to the de- 
fendant-Corporation to draw and forward 
a draft agreement containing the terms 
and conditions under which the said 
Corporation would supply liquid am- 
monia to the proposed Company. It is 
claimed by the plaintiff-Company that 
the defendant-Corporation, under the 
cover of their letter of May 15, 1967, 
forwarded a draft agreement to the 
aforesaid firm. It is claimed on behalf 
of the plaintiff-Company that Cl. 3 of 
the draft agreement, inter alia, provid- 
ed the price at which the liquid am- 
monia would be supplied and the basis 
of the price offered, subject to the firms 
firal sale price to be varied according 
to the fluctuations in the prices of the 
raw materials of liquid ammonia, which 
would be exclusive of all taxes, duties 
and incidental charges, On the eve of 
tha incorporation of the  plaintiff-Com- 
pany, the aforesaid firm Frontier Che- 


mical Works addressed a letter to the 
defendant-Corporation on May 2, 1969, 
inquiring as to what the price of am- 


monia was. The defendant-Corporation 
by their letter of May 10, 1969 stated 
that the price was Rs. 1,050 per M. T. 


ex-factory for quantity of over 1000 
M. T. per annum. The aforesaid Shri 
Agrawal thereupon contacted the then 


General Manager of the defendant-Cor- 
poration, one Shri B. C., Dalal, and in- 
quired whether the Corporation would 
be able to supply to the Company with 
about 10 M, T. of ammonia per day, as 
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the Company intended to start immed.- 
ately the Sodium Nitrite Unit in tile 
State of Gujarat. The defendant-Corp~- 
ration, therefore, by their letter of Jure 
18, 1969, expressed their readiness 0 
satisfy the proposed Company’s require- 
ments. After the incorporation of tke 
Company somewhere before August 
1969, a letter was addressed on behai 
of the plaintiff-Comvany to the defex- 
dant-Corporation on August 30, 198. 
informing the defendant-Corporatic: 
about the registration of, the Compary 
and requesting them to give a Letter ol 
Assurance that they would be supplyirg 
the requirements of ammonia so as © 
enable the plaintiff-Company to app -y 
for conversion of the Letter of Indest 
into an Industrial Licence. The defen- 
dant-Corporation, by their letter of Sert 
15, 1969, gave the required assuranc 
On Oct. 2, 1970, a draft agreement wes 
handed over to one Shri Adi Amroliwala. 
who happens to be the Executive of tLe 
plaintiff-Company containing the terras 
and conditions of the supply of ama- 
monia. The plaintiff-Company approvec 
the said draft agrezment and informec 
the defendant-Corporation by its lettsz 
of October 8, 1970, Accordingly, on D=- 
cember 16, 1970, a contract for supp 
of liquid ammonia was entered: into ty 
and between the parties, whereby the 
defendant-Corporatian agreed to sdi 
and supply to the plaintifi-Company {=r 
a period of five years from the date ef 
the delivery of the first commencemect 
at the rate approximately of 
per day. Cli. 3 of the said contract pr=- 
vided that, “the price at which the se- 
ler will supply liquid ammonia to tie 
buyer will be such as is prevailing fror 
time to time at the time of despatca: 
such price shall be net and exclusive 2: 
all taxes, duties and charges......... acc 
will be subject to revision from time .c 
time’. Cl. 9 of the said contract - pr» 
vided for arbitration of disputes and di `- 
ferences arising between the parties, it 
is claimed by the plaintiff-Company tha’ 
it was envisaged between the parties fear 
commencement of the supply of lique 
ammonia not later than March 31, 1972 
Since the plaintiff-Company could not 
commission its factory by the beginnitg 
of the year 1972, a letter of Feb. 2, 1972 
was addressed to the defendant-Corp<- 
ration postponing the commencement al 
supply to July, 1972, which letter wus 
acknowledged by the defendant-Corp=- 
ration by their letter of... February 1., 


1972, Meanwhile an anomalous situaticr 
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arose as a result of the excise dute pro- 
posed by the Union Government in its 
Budget for the financial year 1373-74 
whereby a duty was suggested on Naph- 
tha which is an important raw material 
for manufacturing liquid ammonia, the 
rate of which depended upon its varied 
user. Since the defendant-Corpcration 
had been using Naphtha for manufactur- 
ing liquid ammonia, which thotgh a 
petro-chemical item and not fer-ilizer, 
the plaintiff-Company was informed by 
their letter of June 19, 1972 tha. the 
current price for the supply of liquid, 
ammonia would be Rs. 1,670 per M. T. 
as against Rs. 1,050 as agreed between 
the parties under the aforesaid contract. 
The plaintiff-Company by its letter of 
July 18, 1972 also made represertation 
to the Central Board of Excise anc Cus- 
toms, New Delhi, as advised by the de- 
fendant-Corporation, requesting the 
Board to adopt a rational basis for the 


- levy of excise duty on Naphtha used for 


manufacturing chemical products, The 
plaintiff-Company had also inquired 
from the defendant-Corporation by its 
letter of July 29, 1972 as to the exact 
component of excise duly on the origi- 
nal price quoted and also that or the 
increased price quoted by the defendant- 
Corporation. The plaintiff-Company 
claims that it was orally informed that 
the excise duty on Naphtha reflected in 
the ammonia price was Rs, 620 per M. T. 
of ammonia. The matter rested there 
for some time, though the sup- 
ply of liquid ammonia commenced 
from Nov. 1972. According to the afore- 
said contract of supply, which provided 
effective period of five years from the 
date -of commencement of supply- the 
said contract was, therefore, to remain 


in force up to November 1977, The 
plaintiff-Company, however, informed 
the defendant-Corporation by its letter 


of Jan. 27, 1973 that they would be mak- 
ing payment of the price of the goods 
supplied under protest or as provisional 
payments subject to re-adjustment which 
may be necessitated as a result ož- the 
final decision as to rate of excise duty. 
The defendant-Corporation by the-r let- 
ter of February 2, 1973, informec -the 
plaintiff-Company that their  irvoices 
were final and not provisional. To .. the 
surprise of the plaintiff-Company, it re- 
ceived a letter from the defendart-Cor- 
poration on March 21, 1973 informing 
that the Corporation has decided to re- 
vise the rates and the current rates for 


supply of liquid ammonia would ke Ru- 
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pees 1,840 per M. T. and requested the 
plaintiff-Company to confirm the same. 


Since the plaintiff-Company had no other 
alternative course open to it for obtain- 
ing its requirement of ammonia: the 
question of confirming the acceptance of 
the revised prices did not arise though 
it was very much on higher side.. The 
defendant-Corporation, however, ` by. 
their letter of March 29, 1973 assured 
the plaintiff-Company that the. immedi- 
ate upward revision had to be resorted 
to having regard to the increased cost of 
production and- that the Corporation: al- 
ways believed in having reasonable price 
structure, The supply of liquid ammonia 
continued thereafter at the revised price 
of Rs. 1,840 per M. T. Again, pursuant 
to the new budget by the Union Gov- 
ernment for the financial year 1974-75, 
the plaintiff-Company received from the 
defendant-Corporation a cable of March 
6, 1974 informing the Company that 
there would ‘be a revision in the price 
of ammonia with effect from March 1, 
1974. By a further telegram of March 
9, 1974, the defendant-Corporation inti- 
mated that the revised basic price would 
be in the vicinity of Rs. 5,000 to Rs. 6,000 
per M. T, and, therefore, called upon 
the plaintiff-Company to deposit a sum 
of Rs. 3,200 per M. T, over and above 
the price then paid by the plaintiff-Com- 
pany which deposit would be subse- 
quently adjusted. The plaintiff-Company, 
therefore, by its letter of March 16, 1974, 
lodged its protest against the exorbitant 
increase in the price of ammonia, The 
plaintiff-Company ‘also placed on record 
by the aforesaid Jetter that the defen- 
dant-Corporation was not justified in 
revising the prices on the ground of in- 
creased excise duty incidence since 
Naphtha used for manufacturing a pro- 
duct which is classified as fertilizer and/ 
or petro-chemical would not be liable to 
the increased excise duty at Rs. 2,600 
_per K. L. of Naphtha, and ammonia was 
‘admittedly classified as fertilizer and/or 
petro-chemical product. The defendant- 
Corporation by their letter of March 8, 
1974 referred to the discussion which the 
representatives of the plaintiff-Company 
had with the Corporation Officials, but 
informed that the decision for revised 
price was taken under circumstances be- 
yond their control. In the meantime, the 
defendant~Corporation by their cable of 
March 16, 1974 intimated the plaintiff- 
Company that the price of ammonia had 
been revised at Rs. 4,915 per M. T. with 


effect from 2nd March 1974. The plain- 
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tiff-Company again by its letter of March 
19, 1974 lodged the protest against the 
unreasonable increase in the price - and 
pointed out to the defendant-Corporation 
that the Fertilizer Corporation of -India 
Limited, who were ‘consuming 100 per 
cent Naphtha for manufacturing. am- 
monia, had maintained -their prices at 
the uniform level of Rs, 2,550 as against 
the deferidant-Corporation, who -were 
consuming only 40 to 50 per ‘cent of 
Naphtha in manufacturing ammonia. 
However, pursuant to the decision of 
the Petroleum Minister announced in the 
Parliament on March 25, 1974 to reduce 
the prices of Naphtha for the manufac- 
ture of petro-chemicals, the defendant- 
Corporation by their telegram of.March 
27, 1974, intimated the  plaintiff-Com- 
pany that the price of ammonia was 
reduced from Rs. 4,915 to Rs. 4,099 with 
effect from March 27, 1974. The supply 
of the liquid ammonia continued there- 
after by the defendant-Corporation and 
the plaintiff-Company made payments at 
the rate of Rs, 4,099 per M.T. under pro- 
test and subject to the reasonable prices 
being fixed. On. July 2, 1975, the plain- 
tiff-Company addressed a letter to the 
defendant-Corporation setting out the , 
relevant facts and circumstances and 
particularly the payments by the plain- 
tiff-Company from March 6, 1974; the 
price of liquid ammonia at the rate of 
Rs, 4,099 under protest and which price 
the defendant-Corporation was.not en- 
titled to recover in view of the price 
clause contained in the supply contract 
of December 16, 1970 and, therefore, 
contended that the defendant-Corpora- 
tion- were not entitled to fix any prices 
arbitrarily and/or capriciously and, there- 
fore, called upon the said Corporation to 
make refund of the amount which has 
been charged by the Corporation in ex- 
cess of the price which had to be rea- 
sonable having regard to the over-all 
circumstances of the question in dispute. 


The deféndant-Corporation by their let- 
ter of August 13, 1975 denied that their 
prices had to be fixed keeping in: view 
any structure or circumstances, and the 
revision of the prices had been made on 
the basis of the cost of production and 
other factors obtaining from time to 
time. The defendant-Corporation invited 
the attention of the plaintiff-Company 
that it had failed to take delivery from 
March 31, 1972 as originally agreed be- 
tween the parties and, therefore, ren- 


dered itself liable in damages to the 
Corporation. They declined to make the 
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refund of any part of the price to tne 
plaintiff-Company, Some correspondence 
had ensued between the parties there- 
after in this ccnnection. Ultimately, 
however, the plaintiff-Company by its 
letter of September 13, 1975 claimed 
from the defendant-Corporation a sum 
of Rs. 78,32,3891 being the amount r2- 
covered in excess of the reasonable prize 
with effect from March, 1974 till the date 
of the said letter, The  plaintiff-Com- 
pany, therefore, pursuant to Clause 9 of 
the contract of supply of Dec. 16, 1970, 
appointed Shri J. C. Shah, former Chief 
Justice of India, as a sole arbitrator and 
called upon the defendant-Corporation 
to concur in this appointment as such. 
The defendant-Corporation by their let- 
ter‘ of September 22, 1975 repudiated 
the plaintiff’s claim and declined to refer 
the dispute between the parties to arki- 
tration. The plaintiff-Company thereupon 
by its letter of September 26, 1975 ap- 


pointed said Shri J, C. Shah as their 
arbitrator and called upon the defen- 
dant-Corporation to appoint their arki- 


trator so that the reference to the tvo 
arbitrators could commence. The defen- 
dant-Corporation again by their letter of 
October 10, 1975, refused to appoint 
their arbitrator on the ground that no 
genuine dispute to the arbitration 
existed and contending further that the. 
appointment of Shri J, C, Shah as a sole 
arbitrator would be without jurisdiction. 
The plaintiff-Company, therefore, called 
upon the defendant-Corporation by its 
letter of Oct. 18, 1¢75 to appoint an arbi- 
trator on their behalf failing which the 
plaintiff-Company would request Shri 
J. C. Shah to act as a sole arbitrator. 
The attorneys of the defendant-Corpora- 
tion sought. some time for obtaining in- 
structions from the Corporation. The 
plaintiff-Company again by their attoz- 
neys’ letters of Nov. 11, 1975 and Nov. 
2l; 1975 requested the defendant-Corpo- 
ration to appoint their arbitrator. The 
defendant-Corporation had sent no reply 
to the said letters (reminders); However, 
the defendant-Corporation by their cable 
of Sept. 24, 1975 and also by their letter 
of the same date intimated the plaintifi- 
Company that the price of liquid ammo- 
nia per M.T. had been revised from 
Rs. 4,099 to Rs, 2,400 with effect from 
24-9-1975, In these circumstances, the 
plaintiff was compelled to file the suit 
in the Court of Civil Judge (S.D.) at 
Baroda being Special Civil Suit No, 140 
of 1976 to file arbitration agreement and 
to make reference to Shri J. C, Shah or 
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to some other person to be appointed 


arbitrator to arbitrate and decid> the 
dispute between the parties. 

3. The defendant-Corporation resist- 
ed the suit contending, inter alia, that 


the Court had no jurisdiction to direct 
them to file the arbitration agreement 
and to make reference accordingly, in- 
asmuch as there was no valid or justify- 
ing dispute between the parties which 
would require arbitration for its reso- 
lution, and in any case, the plaintiffs 
suit was barred by law of limitat.on and 
the Court should refuse to exerdse its 
discretion in the matter since the plain- 
tiff was guilty of laches and gross delay 
and especially because two suits involv- 
ing similar facts and concerning the 
effect of the alleged representations and 
the clause regarding the price which 
are identical with those involved in the 
present dispute were pending before the 
same Court in respect of the sale of 
liquid ammonia by the defendant-Corpo- 
ration to the other parties. 

4, The parties have filed necessary 
documents in support of their averments 
in their rival pleadings. 

5. The learned Judge rejected these 
contentions of the defendant-Corporation 
and by his order of May 7, 1977 directed 
the parties to nominate the sole arbitra- 
tor if they mutually agree or in case of 
disagreement to appoint their respective 
arbitrators within one month from the 
date of the order, and in case of their 
failure, the Court will appoint arbitra- 
tor to decide the dispute and to file the 
award in the Court according to its 
directions. It is this order of the learned 
Civil Judge (S.D.) Baroda, which has 
been challenged by the defendant-Cor- 
poration by way of this appeal. 


6. At the time of hearing of this ap- 
peal, the learned counsel on behalf of 
the defendant-Corporation, which is the 
appellant before me, moved civil appli- 
cation for production of additioral evi- 
dence comprising of the plaint arm writ- 
ten statement filed in Special Ciil Suit 
No. 310 of 1975 by M/s. Saurashtra Che- 
micals against the present appellant- 
Corporation and in Special Civil Suit 
No. 107 of 1975 in the Court of Civil 
Judge {S.D.) Baroda by M/s. Dhranga- 
dhra Chemical Works Limited against the 
present appellant-Corporation, in order 
to support his contention that the learn- 
ed Civil Judge ought to have refused to 
exercise his discretion to order filing of 
the reference under Section 20 >f the 
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Indian Arbitration Act, 1940, inasmuch 
as the said two suits involved similar 
facts and were concerned with the effect 
of the alleged representations and the 
price clause, which were identical with 
those involved in the present suit, out of 
which this appeal arises, in respect of 
the supply and sale of liquid ammonia. 
This Court has, by its order, refused to 
give permission to the appellant-Corpo- 
ration to adduce additional evidence 
under O. 41, R. 27 of the C.P.C. for the 
reasons which were to be pronounced 
at the time of this final order. 


..% In K. Venkataramiah v. A. Seetha- 
rama Reddy, AIR 1963 SC 1526, the ex- 
tent of the power of appellate Court to 
admit additional evidence was consider- 
ed, and what would amount to substan- 
tial cause or requirement of the Court 
for granting permission to admit addi- 
tional evidence was also considered. Das 
Gupta J. speaking for the Court, held 
that under R. 27 (1), the appellate Court 
has the power to allow additional evi- 
dence not only if it requires such evi- 
dence “to enable it to pronounce judg- 
ment”, but also for “any other substan- 
tial cause”. According to the Supreme 
Court, there may be cases where even 
though the Court finds that it is able to 
pronounce judgment on the state of re- 
cord as it is, and so it cannot strictly 
say that it requires additional evidence 
to enable it to pronounce judgment, it 
still considers that in the. interest of 
justice something which remains obscure 
should be filled up so that it can pro- 
nounce its judgment in a more satisfac- 


tory manner. The Court further ruled, 
following the decision of the Privy 
‘Council in Parsotim Thakur v. Lal 


Mohar Thakur, AIR 1931 PC 143 that 


such requirement of the Court is not 
likely to arise ordinarily unless some 
inherent lacuna or defect becomes ap- 


parent on an examination of the evi- 
dence though such defect may be point- 
ed out by a party or that a party may 
move the Court to supply the defect, 
but the requirement must be the. re- 
quirement of the Court upon its appre- 
ciation of the evidence as it stands. In 
view of this settled legal position, I have 
to decide whether additional evidence 
sought tó be produced at this stage 
should be permitted or not. The learned 
counsel appearing for the.. respondent- 
Company before me vehemently opposed 
the -application moved on behalf of the 


appellant-Corporation since the said Cor- 
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poralion did not make any effort in the 
trial Court to produce even uncertified 
copies of the documents in question 
much less to produce the certified copies 
thereof, It should be noted that there 
was some dispute before me on the ques- 
tion, whether the compilation containing 
these two documents produced by the 
Corporation in this Court and the copies 
whereof served on the respondent-Com- 
pany was actually taken on record by 
J. V. Mehta, J. (as he then was) before 
whom this matter was part-heard, since 
he could not finish the hearing on ac- 
count of his resignation pursuant to the 
unfortunate development in this Court 
as a result of elevation of Justice D. A. 
Desai to the Supreme Court. Affidavits 
and counter-affidavits have been filed on 
behalf of the appellant-Corporation and 
the respondent-Company before me. In 
my opinion, these affidavits do not serve 
any purpose since it is an admitted 
position that no order in writing record- 
ing the reasons has been passed by J. B. 
Mehta J. either allowing or disallowing 
the production of the additional evi- 
dence, Ultimately, therefore, it is a 
question, whether there is substantial 
cause to adduce additional evidence or 
the additional evidence is required by 
the Court for enabling itself to pro- 
nounce its judgment? I do not think that 
it can be successfully urged that the 
Court will require this evidence to 
enable it to pronounce its judgment be- 
cause in the ultimate analysis, it is for 
the requirement of the Court for pro- 
nouncing its judgment in a more satis- 
factory manner that it may permit addi- 
tional evidence to be adduced for clear- 
ing some obscurity. Court cannot exer- 
cise the discretion under O. 41, R. 27 (1) 
of the C.P.C. for filling in the lacuna in 
the case of a party or to give it a chance 
or an opportunity to have the second 
innings in the matter, The learned coun- 
sel for the appellant-Corporation urged 
that the Corporation has in terms raised 
this plea in sub-para (d) of para 1 of 
their written statement. He invited my 
attention to the draft issues submitted by 
the parties before the trial Court where- 
in Issue No. 4 of the draft issues sub- 
mitted on behalf of the appellant-Corpn. 
and Issue No. 6 of the draft issues sub- 
mitted on behalf of the respondent-Com- 
pany raised the question as to the effect 
of this plea of the discretion of the 
Court. I have not been able to appreciate 
how the specific plea in the written 


statement or the suggested issues in con- 
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nection therewith can absolve the ap- 
pellant-Corporation from establishing 3y 
satisfactory documentary evidence as to 
what are the issues involved ` in these 
two suits where the appellant-Corpora- 
tion was a party-defendant. It may be 
that those two suits may be involving 
the interpretation of identical peice 
clause, but unless it is established dy 
satisfactory, documentary evidence as to 
what were the representations on wkizh 
the plaintiffs in those suits were relying, 
it would not be possible for the tial 
Court, or for that matter this Court, to 
refuse to exercise the discretion if the 
exercise of which is warranted on tne 
facts and in the circumstances of his 
case and under law. In that view of tae 
matter, therefore, the civil applica:ion 
for production of additional evidence 
should be rejected for the reasons statad 
hereinabove, 


8. The real question, therefore, is, 
whether the trial-Court was justified in 
making the order to file reference in (he 
Court and in directing the parties to ap- 
point the sole arbitrator or their indi- 
vidual arbitrators failing which the trial 
Court directed the appointment of arbi- 
trator by the Court. The learned ecin- 
se] for the appellant-Corporation con- 
tended that there is no valid or justify- 
ing dispute which requires to be resolv- 
ed by arbitration and, therefore, tire 
Court has no jurisdiction to make tne 
order to file arbitration agreement as 
done by the trial Court, In this connec- 
tion, he invited my attention to the r2le- 
vant pleadings and also took me through 
the important relevant correspondence 
ensued between the parties. In submis- 
sion of the learned counsel for the ap- 
pellant-Corporation, the letters between 
the. parties do not indicate any dispute 
but on the contrary they establish, -kat 
the respondent-Company had accepted 
the revision of the price, Merely because 
the respondent-Company made pay- 
ments under, protest would not indicace, 
much less establish, that there was a 
dispute between the parties since the 
appellant-Corporation has clearly rej2ct- 
ed the frivolous objections of the zes- 
pondent-Company by their letters of 
February 2, 1973 and March 29, 1973 
and the respondent-Company has there- 
after taken the supply of ammonia frem 
the appellant-Corporation till they inzi- 
mated by their letter of July 2, 1975 
that the Company was paying ` for tne 
supply at the revised prices under fro- 
test since March 6,. 1974. To quote ex- 
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actly the words of the learned counsel, 
the respondent-Company has accepted 
the revision of the prices from time to 
time by paying for the supply et that 
rate and have never protested e-fective- 
ly except by making ‘some noises’ here 
or there in some part of their corres- 
pondence. The crux of the problem 
therefore is whether there is really. a 
dispute between the parties whih re- 
quires to be resolved in terms of Cl. 9 
of the contract of supply? The answer, 
in my opinion, is obviously in the affir- 
mative, It cannot be gainsaid trat the 
price clause contained in the aforesaid 
supply contract provided that the seller 
would supply liquid ammonia to the 
buyer at the price which will bə “such 
as is prevailing from time to tims at the 
time of dispatch’. In other words, ‘the 
appellant-Corporation agreed and under- 
took to supply liquid ammonia: at the 
prevailing price from time «o time. 
Whether the term “price...... prevailing 
from time to-time at the time f dis- 
patch” -would mean the price cf the 
suppliers from time to time or tne mar- 
ket price, or the reasonable pric2 is the 
moot question, The price clause is sO 
ambivalent that there is bound to , be 
dispute between the parties, The appel- 
lant-Corporation want to construe the 
prevailing price at the time of dispatch 
to mean the price fixed by the suppliers 
as prevailing from time to time. On the 
other hand, the réspondent-Company 
seeks {o interpret the ‘term, “prevailing 
price at the time of dispatch” to mean 
the reasonable price. In support of this 
interpretation, the respondent-Company 
sought to rely on the corresponding 
Cl. 3 of the draft agreement forwarded 
by the appellant-Corporation under the 
cover of their letter of -May 15, 1967. 
Cl. 3 provided as under: 

“Price: f 

The prices at which the seller will 
supply liquid ammonia to the buver will 
be— a 
1. For Over 100 tonnes. 

(a) Rs, 1,050 (Rupees one trousand 
and fifty only) per tonne of liqud am- 
monia delivered at the seller’s factory 
in the buyer’s lorry tankers. 

(b) Rs. 1,140 (Rupees one thousand 
one hundred forty only) per tonne of 
liquid ammonia delivered at the seller’s 
factory in buyer’s own cylinders. 

' (c) Rs. 1,190 (Rupees one  tdousand 
one ‘hundred and ninety only) per: tonne 
of liquid ammonia delivered at che sel- 
ler’s returnable cylinders.. . 
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2. For quantities less than 100 tonnes: 


Rs. 1.50 (Rupees one and paise fifty 
only) per kilo of liquid ammonia deli- 
vered at seller’s factory in seller's re-~ 
turnable cylinders, 


‘The price of Rs. 1,050 per tonne has 
been arrived at on the basis of raw 
material prices of Naphtha at Rs. 106 
per tonne (based on a calorific value of 
10,000 kel/kgm). Associated Gas at Ru- 
pees 80 per 1000 NM3 (based on a calo- 
rific value’ of 10,000 kel/NM38) Electric 
power at 6 paise per Kwh and water at 
0.75 rupee per 1000 gallons. If there 
would be any fluctuations in the raw 
material prices, they would be related 
in the-final selling price of ammonia 
which would be mutually eorese upon 
by both the parties. ` 


The abovesaid prices shall be net and 
exclusive of all taxes, duties or charges 
like sales tax, octroi, delivery encase 
ete,” 


9, It is no doubt that the price clause 
in the contract of supply finally execut- 
ed between the parties was -not in pari 
materia with the aforesaid Cl. 3 of the 
draft agreement. In my view, however, 
the price clause as contained in the 
final contract of supply executed be- 
tween the parties really created difficul- 
ties, inasmuch as it did not give any 
indication clearly as to how the prevail- 
ing price was to be ascertained, If the 
price clause is to be interpreted as 
claimed by the appellant-Corporation as 
price fixed by them, it.may be tanta- 
mount to saying that it can be any price 
irrespective of the realities. Prima facie 
I do not think that this can be the in- 
tention of the parties. In that case, the 
_ price clause would not have been word- 
ed as it had been. If the intention of 
the parties was as claimed by the appel- 
lant-Corporation, the price clause would 
not have stated that the supply would 
be at the prevailing price, If that had 


been the intention, it would have been’ 


provided that the seller would supply 
liquid ammonia to the buyer at the 
price to be fixed by the suppliers from 
time to time. In my opinion the word 
“price” gets its colour in the present 
context from the word “prevailing”, On 
behalf of the appellant-Corporation, it 
has been strenuously urged that there 
is no warrant to introduce the concept 
of reasonable or fair price in the con- 
text of the’ price clause which emerged 
‘in the supply contract ultimately exe- 
cuted between the parties, If the con- 
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cept of reasonable or fair price was the 
intention of the parties, the price clause 
would have been similarly worded as 
one which we find in the draft agree- 
ment, This submission, on behalf of the 
appellant-Corporation, was sought to be 
fortified by the learned counsel of -the 
appellant-Corporation by inviting my 
attention to .the averments made in 
para 25 of the plaint, wherein it is stat- 
ed that though no working method as to 
how price chargeable was to be arrived 
at was stipulated in the agreement it- 
self, it- was understood and agreed that 
the price chargeable shall be reasonable 
and realistic and in consonance with the 
rates prevailing in the market and de- 
pending on the cost of production, and 
other factors obtaining from time to 
time, keeping, however, in view the 
basic structure of the price as was in- 
formed by the defendant in the draft 
agreement during the negotiations, and 
those assurances and understandings 
were conveyed and reiterated by the de- 
fendant from time to time as stated 
above, In view of these averments, it 
was urged on behalf of the appellant- 
Corporation, the respondent-Company 
admits that in effect and substance the 
appellant-Corporation gave certain as- 
Surances and agreed that the’ price 
chargeable shall be reasonable and real- 
istic and in accordance with the pre- 
vailing rate in the market depending 
upon the cost of production.. It was, 
therefore, further submitted on behalf 
of the appellant-Corporation that unless 
this new agreement subsequently alleg- 
ed to have been arrived at between the 
parties did not provide for arbitration 
of the disputes or differences arising be- 
tween the parties, the ‘Court cannot exer- 
cise its jurisdiction to direct the parties 
to file arbitration agreement contained 
in the original contract of supply. The 
learned counsel for the appellant-Cor- 
poration relied on the decision of the 
learned single Judge of the Bombay 
High Court in Ramdas Dwarkadas v. 
Orient Pictures, (1942) 44 Bom LR 739: 

(ATR 1942 Bom 332) holding that where 
the rights and liabilities created by an 
agreement between the parties contain- 
ing an arbitration clause were material- 
ly altered by a subsequent agreement 
which did not contain such a clause, a 
suit based on both the agreements was 
maintainable in absence of reference to 


arbitration under the subsequent agree- 
ment, It is no doubt true that the res- 
pondent-Company has made averments 
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in para 20 of its plaint in the suit that 
since there was no method prescribed 
in the price clause as to how the pre- 
vailing price was to be ascertained. ` it 
was understood and: agreed that the 
price chargeable by the appellant-Cor- 
poration would be reasonable and in 
tune with reality, prevailing in the 
market and depending on the actual cost 
of production, which understanding was 
reiterated by the. appellant-Corporzetion 
from time to time. 


-10. I do not think that it is poss-ble 
to spell out a new and subsequent agree- 
ment between the parties so as to mccify 
their right and liability under the first 
agreement, The case of the responcent- 
Company, as disclosed in the plaint, in 
effect and substance, is that there was 
clear understanding between 
ties at the time when the contract for 
supply was effected between them that 
the prevailing price that would be 
charged would nct be de hors the reaity 
and the actual cost of production, and 
the appellant-Corporation had assured 
the respondent-Company from time to 
time accordingly. I have, therefore, not 
been able to appreciate how the dec.sion 
of the Bombay High Court in Ramdas’s 
case (supra) can be of any assistance to 
the cause of the appellant-Corporat‘on. 
The learned counsel for the appel-ent- 
Corporation very fairly conceded that if 
the Court takes the view which I am in- 
deed (taking) that the understandings and 
assurances alleged were part and parcel 
of the contract of supply, and  thkere 
was no subsequent agreement arrivec at 
between the parties, the decision in 
Ramdas’s case (supra) would not be ap- 
plicable. Blackwell J. in Ramdas’s case 
(supra) observed at p. 744 (of Bom LR): 
(at p. 334 of AIR) as under: 


“I think that the subsequent agree- 
ment evidenced by Exhibit B conferred 
upon the plaintiff a right which he nad 
not previously got,......... and impesed 
upon the defendants a liability which 
they had not previously undertaken, .... 
ore In my opinion, the arbitration c.euse 
has no applicability whatever*to fkese 
new rights and liabilities so imposed 
and conferred. In my opinion an arbi- 
trator or arbitrators appointed under the 
original agreement would have no jaris- 
diction to entertain any dispute arising 
between the plaintiff and the defencents 
in respect of the’ new agreement, Mcre- 
over the validity of the fresh arrange- 
ment evidenced by Exhibit B to the 
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plaint is disputed by the deZendants. 
The arbitrator or arbitrators appointed 
under the first agreement would cer- 
tainly have no jurisdiction to cetermine 
whether the second alleged arrangement 
was or was not binding upon tie plain- 
tiff and the defendants, or whet effect 
it had upon the provisions of -he first 
agreement.” 


11. I do not think that the ratio of 
the decision in Ramdas’s case (AIR 1942 
Bom 332) (supra) can be preszed into 
service in the present context before 
me, Similarly, the ratio of the Court of 
Appeal in Turnock v. Sartoris, (1889) 43 
Ch D 150, which was -also a case of two 
agreements where the subsequeat agree- 
ment did not contain an arbitration 
clause, the Court held that it would not 
be right to split up the action by refer- 
ring to arbitration the matters arising 
under the lease, leaving the action to 
proceed as to the other matters, and 
that even if the arbitration clause could 
be construed so widely as to cover all 
the matters in respect of which damages 
were claimed, it would not be proper to 
refer them to an arbitrator, as ne. would 
have no power to determine tne. con- 
struction of the agreement and its effect 
upon the provisions of the lease, cannot 
be pressed into service in the present 
context before me. 


12. The learned counsel for the ap- 
pellant-Corporation, therefore, made an 
attempt to persuade me that having 
regard to the correspondence which has 
passed between the parties, it is clear 
that though the differences arose be- 
tween the parties regarding -he price 
clause in about Jan.-Feb., 1973, the res- 
pondent-Company appears to have rais- 
ed effective dispute regarding the. price 
for the supply of liquid ammonia for the 
first time by its letter of July 2,‘ 1975, 
when it set out the genesis of its dis- 
pute and invited the attention o? the ap- 
pellant-Cerporation that since 6th March, 
1974, the respondent-Company was pay- 
ing the price for the supply urder pro- 
test, and it. was entitled to a refund of 
such amount as was in excess of the 
reasonable price and requested for con- 
tinuous supply charging reasoneble price 
therefor, The exact amount of the claim 
for refund was to be intimated in’ due 
course on hearing from the appellant- 
Corporation the basis of the price charg- 
ed. In submission of the learn2d coun- 
sel for the appellant-Corporat.on, the 
earlier correspondence clearly shows 
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that there was dispute between the par- 
ties and the appellant-Corporation .has 
in no unmistakable terms informed the 
respondent-Company by their letters of 
2nd Feb., 1973, 25th March, 1973 and 
29th March, 1973, denying the right of 
the respondent-company for making pro- 
visional payment and rejecting the re- 
quest for re-adjustment of the price 
ultimately. The learned counsel for the 
appellant-Corporation, therefore, sub- 
mitted that the arbitration suit fied by 
the respondent-Company on April 8, 
1976 was clearly time barred and the 
Court has no jurisdiction to refer to the 
arbitrator any dispute, assuming 
out admitting that there was one, which 
arose prior to April 8, 1973, since the 
application to file an arbitration agree- 
ment in the Court would be governed 
according to Art., 137 of the Limitation 
Act, 1963 corresponding to Art. 181 of 
the Limitation Act, 1908. According to 
the learned counsel for the appellant- 
Corporation, the limitation would begin 
io run under Art. 137 when the right 
to apply accrues to a party and for an 
application under S. 20 of the Arbitra- 
tion Act such right accrues when the 
dispute or difference arises between the 
parties, In the present case, the learned 
counsel for the appellant-Corporation 
submitted that on the own showing of 
the respondent-Company, the dispute 
arose for the first time in Jan., 1978 
when the respondent-Company by _ its 
letter of Jan, 27, 1973 produced at p. 73 
of the paper-hook informed the appel- 
lant-Corporation to make the payment 
on account of excess duty on Naphtha 
to the authorities concerned under pro- 
test since the case of reduction cf ex- 
cise duty on Naphtha with retrospective 
effect was accepted by the then Minister 
for Petroleum and Chemicals of the 
Union Government, and necessary in- 
structions were issued in that behalf 
and, therefore, requested the appellant- 
Corporation to supply liquid ammonia 
on the provisional payment of price at 


the revised rate subject to re-adjustment . 


in view of the final decision on the sub- 
ject. In support of this submission, the 
learned counsel for the appellant-Cor~- 
poration relied on the decision of Alla- 
habad High Court in L. Amarnath v. 
Union of India, AIR 1957 All 206. It is 
no doubt true that this decision of Alla- 
habad High Court in L. Amarnath’s case 
(supra) is held to be no longer 4 good 
law by the subsequent decision of a Di- 


vision Bench of the same Court in Union 
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of India v. Mohamad Usman, AIR 1965 
All 269 so far as the previous decision 
held that Art. 181 of the Limitation Act, 
1908 would apply to. all applications 
irrespective of the fact whether they 
were under the Civil Procedure Code or 
not. The Division Bench of Allahabad 
High Court in Mohamad Usman's case 
(supra), following the decision of the 
Supreme Court in Sha Mulchand and 
Co. Ltd. v. Jawahar Mills Ltd., Salem, 
AIR 1953 SC 98 held that Art. 181 is 
confined to applications under the C.P.C. 
However, the said Article was held to be 
applicable to application under S. 20 of 
the Arbitration Act since the application 
is one ‘under the Code’. The Division 
Bench held in Mohamad Usman’s case 
(supra) that since the difference arose 
clearly three years before the making 
of the application under S, 20, it would 
be clearly time barred. This decision of 
the Division Bench of the Allahabad 
High Court in Mohammad Usman’s case 
(supra) is also no longer a good law in 
view of the decision of the Supreme 
Court in Wazir Chand Mahajan v. Union 
of India, AIR 1967 SC 990 where a Di- 
vision Bench of three Judges, following 
a catena of decisions dating back to 1883 
when a Division Bench of the Bombay 
High Court in Bai Manekbai v. Manekji 
Kavasji, (1883) ILR 7 Bom 213, right up 
io 1964, when the Supreme Court in 
Bombay Gas Co. Ltd, v. Gopal Bhiva, 
AIR 1964 SC 752, found it to be a settled 
position for over a period of 70 years 
that Art..181 would apply only to appli- 
cations which are made under the Civil 
P., C. and, therefore, held that Art. 181 
would not govern application under 
S 20 of the Arbitration Act since no 
provision in the Arbitration Act indicat- 
ed contrary intention. This decision of 
the Supreme Court in Wazir Chand 
Mahajan’s case (supra), in the context 
of Art. 181 of the Limitation Act, 1908, 
would have clinched the issue of limi- 
tation against the appellant-Corporation 
and governed the question of limitation 
arising under Art. 137 of the Limitation 
Act, 1963, in view of two Judges’ Divi- 
sion Bench decision in Town Municipal 
Council, Athani v. Presiding Officer, 
Labour Court, Hubli, AIR 1969 SC 1335, 
where it was held in the context of an 
application made to the Labour Court 
under S. 32-C (2) of the Industrial Dis- 
putes Act that there was no reason to 
hold that the subsequent amendments 


„of Arts. 158 and 178 of the Limitation 


Act, 1908 had the effect of altering the 
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long acquired meaning of Art, 181 on 
the sole and simple ground that azter 
the amendment the reason on whick the 
old construction was founded was no 
longer available and the view expr=ssed 
by the Court as to restriction of Art. 181 
to applications under C.P.C. only must 
be held to be applicable even when con- 
sidering the scope and applicability of 
Art, 137 of the new Limitation Act, 1963. 
This settled posiztion, however, seems to 
have been altered in view of the latest 
decision of three Judges’ Division Bench 
of the Supreme Court in Kerala Sz:ate 
Electricity Board, Trivandrum v. T. P. 
Kunhaliumma, AIR 1977 SC 282, v kere 
a contention was urged on behalf aż the 
Electricity Board that the petition filed 
by the respondent on March 10, 1972 
before the 
under S. 16 (3) of the Indian Telegraph 
Act, 1885 claiming enhanced compensa- 
tion for removal of trees standing on 
his property for purposes of laying 2-ec- 
trical line was clearly time barrec un- 
der Art. 137 of the Limitation Act, 1363, 
since the notice intimating fixation of 
compensation was served on March 4, 
1969, The District Judge dismissed the 
petition as time barred since he was of 
the opinion that Art. 137 of the 1963 Act 
would apply to such applications, The 
Kerala High Court, however, rev2rsed 
that decision in view of its earlier deci- 
sion in Kerala State Electricity Ecard 
v. Parvathi Amma, AIR 1974 Ker 202, 
following the decision of two Judges’ 
Division Bench in Athani Town Munici- 
pal Council’s case (supra). The Kerala 
State Electricity Board carried the mat- 
ter in appeal before the Supreme Cort. 
A three Judges’ Division Bench, cozxsist- 
ing of Ray C. J., (as he then was), 3eg 
and Shinghal JJ., found that the earlier 
decision in Athani Town Mun:zc_pal 
Council’s case (supra) was doubted in 
the later decision of the Supreme Court 
in Nityanand M. Joshi v. Life Insurance 
Corporation of India, AIR 1970 SC 209 
in so far as the two Judges’ Division 
Bench in Athani Town Municipal Coun- 
cil’s case (supra) did not find any com- 
pelling reasons to depart from the well 
established earlier view that the resi- 
duary clause contained in Art. 181 of 
1908 Act applied only to applications 
under the C.P.C. and held that that view 
would be applicable to similar questions 
arising under Art, 137 of the Limitation 
Act. Ray C. J., in Kerala State Electri- 
city Board's case (supra), speaking for 
the Court, considered the scheme ol the 
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1963 Act and found that in view of the 
entirely changed scheme of tae, 1963 
Act, the earlier decision of ihe two 
Judges’ Division Bench in Athmi Town 
Municipal Council’s case (supra) was a 
doubtful authority. The Supreme Court, 
therefore, held as under (at p 285 of 
AIR 1977 SC): aa 

“The alteration of the division as well 
as the change in the collocation of words 
in Art, 137 of the Limitation Act, 1963 
compared with Art. 181 of the 1908 
Limitation Act shows that apzlications 
contemplated under Art. 137 are not ap- 
plications confined to the Civil P. C, In 
the 1908 Limitation Act there was no 
division between applications in speci- 
fied cases and other applicatim as in 
the 1963 Limitation Act. The wcrds “any 
other application” under Art. 137 can- 
not be said on the principle of ejusdem 
generis to be applications urder the 
C.P.C. other than those mentioned in 
part I of the third division. Ary other 


application under Art, 137 woud be pe- 
tition or any application under any Act. 


But it has to be an applicaticn to a 
Court for the reason that Ss. 4 and 5 of 
the 1963 Limitation Act speak of ex- 
piry of prescribed period when Tourt is 
closed, and extension of prescribed 
period if ‘applicant or the appelkant Satis- 
fies the Court that he had sufficient 
cause for not preferring the appeal or 
making the application during such 
period.” 

(emphasis supplied by me) 
The Supreme Court, therefore, Weld that, 
in the case before it, the application 
contemplated under S. 16 (8) of- the 
Telegraph Act was necesSarily applica- 
tion to the Court of District Judge and, 
therefore, Art, 137 would be attracted, 
and inasmuch as the same was present- 
ed before the District Judge three years 
after the accrual of the cause of action, 
the application was clearly time barred. 
The appeal was accordingly allowed., A 
strange position, therefore, rises in 
view of the three Judges’ Division Bench 
decision in Kerala State Electricity 
Board's case (supra). The net effect of 
this decision appears to be that the set- 
tled legal position about the residuary 
clause contained in Art, 181 of the old 
Limitation Act having been confined to 
applications under the Civil P. C. only 
and therefore not governing the appli- 
cations under S. 20 of the ~bitration 
Act is reversed, and therefore by impli- 
cation the decision of the three Judges’ 
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Division Bench of the Supreme Court 
in Wazir Chand Mahajan’s case (supra) 
that Art. 181 did not govern applications 
under S. 20 of the Arbitration Act would 
not hold good when the question of li- 
mitation arises under Article 137 of the 
new Act qua such applications under 
S. 20 of the Arbitration Act. 

13. Art, 137 of the Limitation Act, 
1963 provides as under: 


(See Article below) 


Art. 137 is in Part II of the Third Divi- 
sion, In Part I, the Legislature has pro- 
vided in Art. 119 limitation for filing in 
Court of ‘an award, or for setting ‘aside 
an award or getting an award remitted 
for reconsideration under the Arbitra- 
tion Act, 1940. Arts. 131 and 133 of Part 


I of the Third Division refer to appli- 


eations under Cr. P. C, and Art. 132 
refers to applications under the Consti- 
tution of India. The Third Division ` is, 
therefore, not limited to applications un- 
der the Civil P., C. and Art. 137 should, 
therefore, consequently govern all appli- 
cations or petitions under any Act (vide 
Kerala State Electricity Board’s case 
(AIR 1977 SC 282) (supra)) not other- 
wise provided for in the Third Division. 


14. On behalf of the respondent- 
Company, an attempt was, therefore, 
made to persuade me that limitation 
would begin to run according to Sec, 37 
of the Arbitration Act and my attention 
was particularly invited to the provision 
contained in sub-sec. (3) of S. 37 of the 
Arbitration Act, which.provides as under: 
-1370 (3). For the purposes of this sec- 
tion- and of the Indian Limitation. Act, 
'1908,' (9 of 1908) an arbitration shall be 
deemed to be commenced when one 
party to the arbitration agreement 
serves on the other parties thereto a 
notice requiring the appointment of an 
‘arbitrator or where the arbitration 
agreement provides that the reference 
shall be to a person named or designated 
‘in the agreement, requiring that the dif- 
ference ‘be submitted to the person so 
named. or designated.” 


I have not been able to appreciate how 
this provision would be.of any assist- 
ance to the respondent-Comapny "' since 


Description of 
application, 


137 Any other application for which 
no period of limitation is pro- 
- vided elsewhere in this- Division. 


AIR. 


the provision appears to have been en- 
visaged for applying the law of limita- 
tion to the proceedings before arbitra- 
tors. By sub-sec. (1) of S. 37 all the 
provisions of the Indian Limitation Act, 
1908, have been made applicable to arbi- 
tration as they apply to proceedings. in 
Court. In order to provide an answer to 
the question, how the limitation is to 
be computed, sub-sec. (3) prescribed no- 
tional or ficticnal commencement : by 
providing that arbitration would com- 
mence when one party to the arbitra- 
tion agreement serves on the other par- 
ties a notice requiring the appointment 
of arbitrator, or when the difference. is 
submitted toa «named or designated 
arbitrator under the agreement, Under 
S. 3 of the Limitation Act a suit is insti- 
tuted in ordinary cases when the plaint 
is presented to the proper officer of- the 
Court. Similarly by fiction of law, a 
point is determined when arbitration is 
said to-have commenced. However, in 
the present case before me, I am con- 
cerned with a stage anterior to the.com- 
mencement of the proceedings before 
the arbitrator, and in that context I 
have been called upon to determine, 
whether application for filing arbitration 
agreement at that prior stage is within 
limitation or not, I do not think, there- 
fore, S. 37 (3) can be of much assistance 


to me for resolving the dispute raised 
on the point of limitation. 
15. The Supreme Court in Wazir 


Chand Mahajan’s case (ATR 1967 SC 990) 
(supra) has considered the scope of 
Section 37 of the Arbitration Act and 
repelled the contention advanced on þe- 
half of the Union of India before it 
that S. 37 of the Arbitration Act, 1940 
indicated a contrary intention for pur- 
poses of the commencement of the period 
of limitation. Shah J. speaking for the 
Court, held as under after quoting with 
approval the passage from the decision 
of. the J udicial Committee of the Privy 


Council in Ramdutt Ramkissen: v. E. D. 


Sassoon and Co., 56 Ind App 128: (AIR 


1929 PC 103): 
_“There is no doubt’ that Cl. (1) of Sec- 


tion 37 of the Arbitration Act deals only 


with the authority of the arbitrator to 


amm eee 


Time from 
which period 
begins to run. 


When the right 
to apply accrues. 


‘Period of 
limitation. 


Three years. 
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deal with and decide any dispute refet- 
red to him: it has no concern with en 
application made to the Court to file en 
arbitration agreement and to refer a cis-| 
pute to the arbitrator. After an agr22- 
ment.is filed in Ccurt and the matter is 
referred to the arbitrator, it is for -he 
arbitrator to decide by the applicat.on 
of the law contained in the Limitatcn 
Act, whether the claim is barred. Bat 
5. 37 (1) does not confer authority upen 
the Court to reject the application for 
filing of an arbitration agreement under 
S, 20 of the Arbitration Act . becanse 
the claim is not made within three years 
from the date on which the right <o 
apply arose, In dealing with an applica- 
tion for filing an arbitration agreement, 
the Court must satisfy itself about Ihe 
existence of a written agreement włoch 
is valid and subsisting and which as 
been executed before the institution of 
any suit, and also that a dispute nas 
arisen with regard to the subject-mater 
of the agreement which is within -ike 
jurisdiction of the Court. But the Court 
-ig not concerned in dealing (with) taat 
application to deal with the questicn 
whether the claim of a party to ike 
arbitration agreement jis barred Ly 
the law of limitation; that question felLs 
within the province of the arbitrator io 
whom the dispute is referred.” 

In other words, the question is whetnuer 
right to claim some relief as a result of 
reference to arbitration falls within ike 
domain of arbitration. The contenticn 
advanced on behalf of the responden-- 
Company is clearly misconceived. I hav3, 
therefore, to examine, whether the ap- 
plication for filing arbitration agree- 
ment in the Court is within the limia- 
tion or not, According to Art. 137 stch 
application is to be made within three 
years ‘from the date of accrual of tre 
right to apply. The words, “when ike 
right to apply accrues” mean when ike 
right to apply first accrues, It cannot ke 
gainsaid that there cannot be any right 
to sue until there is an accrual of zte 
right asserted in the suit and its ir- 
fringement, or at least clear and un- 
equivocal denial, of that right by zte 
defendant against whom the suit is ir- 
stituted (vide Bolo v, Koklan, AIR 150 
PC 270), It is, of course, a question de- 
pending to.a large extent upon the par- 
ticular facts of the case and the reef 
sought. I have, therefore, to find cut 
when the right accrued in favour of ike 
respondent-Company to apply for re- 
ference. The contention advanced on ae- 
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half of the appellant-Corporatiom that 
the Court has no jurisdiction to refer to 
arbitrator any dispute which arose prior 
to April 8, 1973 is not of much substance 
in view of the decision of the Supreme 
Court in Wazir Chand Mahajan’s ‘case 
(AIR 1967 SC 990) (supra). Wha: claim 
should be actually allowed and what 
claim is time barred would be within 
the domain of' the arbitrator tha: may 
be appointed as a result of the reference. 
It should be recalled that the supply of 
liquid ammonia by the appellant-Corpo- 
ration to the respondent-Company com- 
menced from Nov., 1972. Before the- 
commencement of the supply of liquid 
ammonia, the appellant-Corporation had 
informed by their letter of June F9, 1972 
the respondent-Company about the up- 
ward revision of price from Rs, 1,050 
per M.T. to Rs. 1,607 Since there was a 
proposal for levy of excise duty at dif- 
ferent rates on Naphtha according to its 
user which was the main raw material 
for manufacturing liquid ammonia, On 
Jan. 27, 1973, the respondent-Ccmpany 
wrote a letter to the appellant-Corpora- 
tion that it would be making payment 
of the price of the goods supplied under 
protest or as provisional payment sub- 
ject to re-adjustment which may be ne- 
cessitated as a result of the final deci- | 
sion of levying excise duty. It is no 
doubt true that the appellant-Corpora-~ 
tion have by their reply of Feb, 2, 1973 
informed the respondent-Company that 
their invoices were final and not provi- 
sional. Again on March 21, 1973, she ap- 
pellant-Corporation revised the price of 
liquid ammonia to Rs. 1,840 as against 
Rs, 1,607 per M.T. The appellant-Corpo- 
ration by their letter of March 23, 1973 
assured the respondent-Company ` that 
the Corporation believed in ‘having rea- 
sonable price structure. Again, the price 
was revised on March 6, 1974 as intimat- 
ed in the cable of the appellant-Corpo- 
ration of March 9, 1974 to the zespon- 
dent-Company that the revised basic 
price would be in the vicinity cf Ru- 
pees 5,000 to Rs. 6,000 per M.T. ‘and 
called upon the respondent-Comrany to 
make ‘a deposit of Rs. 3,200 per M.T. 
over and above the price’ paid by it and 
which deposit would be‘ subsequently 
adjusted.’ The respondent-Conpany, 
therefore, protested by its’ letrer of 
March 10, 1974 by putting ‘on record 
that the Corporation was not justfied in 
revising the prices on alleged grcund -of 
increased excise duty. incidence on 
Naphtha used for ‘manufacturing ‘end 
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product classified as fertilizer or petro 
chemical, in which case, the excise duty 
would be at Rs. 2,600 per kilo litre and 
admittedly ammonia was a fertilizer or 
petro chemical product. On March 16, 
1974, the appellant-Corporation intimat- 
ed the respondent-Company that the 
price of ammonia had been fixed at Ru- 
pees 4,915 per M.T. with effect from 
March 2, 1974, The respondent-Company 
again protested by its letter of March 19, 
1974 against the unreasonable increase 
in the price from time to time and point- 
ed out that Fertilizer Corporation af 
India Limited had maintained their prices 
at the uniform level of Rs. 2,550, Sur- 
prisingly, the appellant-Corporation 
again by their letter of. March 27, 1974 
intimated the respondent-Company that 
the price of ammonia was reduced from 
Rs. 4,915 to Rs, 4,099 with effect from 
March 27, 1974. It is in this background 
of repeated increase in the price on the 
ground of increased excise duty inci- 
dence from time to time and surprising 
downward revision with effect from 
March 27, 1974 that the respondent- 
Company was constrained to record its 
protest by putting the record straight 
and reminding the appellant-Corporation 
that it was paying the price as informed 
by the Corporation for the supply of 
ammonia under protest and that the 
Corporation was not entitled to recover 
the price and, therefore, to make refund 
of the price so recovered in excess of the 
reasonable price due to them. The ap- 
pellant-Corporation by their letter of 
August 13, 1975 denied that they were 
under any obligation to fix the prices 
keeping in view any structure or circum- 
stances as suggested by the respondeni- 
Company and warned it that any pay- 
ment under protest or Subject to any 
condition would amount to violation of 
the terms of agreement which may com- 
pel the Corporation to discontinue the 
supply and to recover damages suffered 
by them, if any. The respondent-Com- 
pany therefore by its letter of Sept. 13, 
1975 claimed from the appellant-Corpo~- 
ration a sum of Rs. 78,32,391 being the 
amount recovered in excess of the rea- 
sonable price with effect from March 
19, 1974 till the date of the said letter. In 
my opinion, therefore, it cannot be said 
that the difference arose between the 
parties in or about Jan. 1973 or there- 
about. The appellant-Corporation was 
revising the prices from time to time, and 


ultimately it decided to revise ihe price 
with effect from 2nd March, 1974 by 
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raising it to Rs, 4,915 and again reducing 
it to Rs. 4,099 with effect from March 27, 
1974 that the parties came to head and 
the differences crystallised. Merely þe- 
cause in the beginning of 1973, and 
thereafter, the respondent-Company was 
drawing the attention of the. appellant- 
Corporation about the unrealistic price 
policy, it cannot be said that the dis- 
pute, in effect and substance, arose be- 
tween the parties. As a matter of fact, 
the appellant-Corporation had in their 
cable of March 9, 1974 addressed to the 
respondent-Company stated as under: 


“Further to our telegram dated sixth 
regarding price revision stop to enable 
us to continue despatches kindly depo- 
sit a sum of Rupees Three Thousand Two 
Hundred per metric tonne over and 
above the price being paid by you stop 
deposit will be adjusted against the re- 
vised price stop likely revised basic price 
will be around rupees five thousand td 
Rs. six thousand per tonne stop other 
terms and conditions remain the same.” 


The respondent-Company by its letter of 
March 16, 1974 in the last para inform- 
ed the appellant-Corporation that they 
would be drawing the material by mak- 
ing the payment of difference in price 
of Rs, 3,200 per M.T. as desired under 
protest subject to re-adjustments, This 
proposed revision in the above cable was 
fixed at Rs. 4,915 per M.T. as intimated 
in the cable of March 16, 1974 of the 
appellant-Corporation, This was again 
revised downward and fixed at Rs. 4,099 
with effect from March 27, 1974 as inti- 
mated in the telegram of the appellant- 
Corporation of March 27, 1974. This 
makes it clear that the respondent-Com- . 
pany was not knowing as to what exact- 
ly the price was to be paid on account 
of this revision from time to time at 
least from March 27, 1974. In the cir- 
cumstances, therefore, I am of the opin- 
ion that the dispute as to the price and 
the refund really arose between the par- 
ties when the appellant-Corporation re- 
fused by their letter of Aug. 13, 1975 to 
make refund as claimed by the respon- 
dent-Company in its letter of July 2, 
1974 since from March, 1974 onwards 
the respondent-Company was required to 
make provisional payments which were 
to be adjusted against the price to be 
fixed as intimated in the cable of March 
9, 1974. The application under S. 20 of 
the Arbitration Act to file arbitration 
agreement was made on April 8, 1976 


and therefore was clearly within - time 
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and the contention of the: appellant-Cer | 
poration that it was cae Baried pie 


E rejected. 


16. The learned” comei for the ap- 
pellant-Corporation “therefore ‘urged tiet 


the trial Court ought: not to have exer | 


cised the discretion -to’ direct’ the | ‘filing 
of reference having ‘regard to the væ 
‘ous circumstances: namely (1): the cor- 
duct of the responderit-Company; ` 
delay and laches: on’ its part, (3) the næ- 


ture of allegations arid inquiry; (4): Th 


volvement ‘of heavy stake; and '(5) the 
disputes of similar nature: pending te 
tween the parties. I do not think that on 
any of the alleged grounds the ` trial 
Court should have’ réfused’ to exercis2 
its discretion. 


17. Í will now deal ik the grour.d 
in the reversed order in which they ar2 
stated: The appellant-Corporation has 
not Been able to establish or place 93 
record sufficient material that disputes 
of similar nature were pending between 
the appellant-Corporation and otet 


parties. There is. nothing on the recc 2 


to indicate as. to what were the terms 
and conditions. of the contract of supply 
between the appellant-Corporation . aad 


the other. purchasers, namely; the Dhre- a 
ands 


gadhra Chemical Works Limited, . 
Saurashtra Chemicals, nor. any material 


has been placed on- record. to satisfy this - 
Court as to what was the nature of th. 


disputes between ._ the. .,; parties, a 
disclosed from. ‘the. ‘corresponder 22 

between them, 4 and .:what . were 
the. questions :of issue in the suits. Tne2 


5th ground, therefore, is not at all boras. 


out by the evidence on. .reçord. 


18. The -riagnitude of stake can hard- 
ly justify the Court to refuse to impl2- 


ment and. enforce the arbitration agre2- ` 


ment betwéen thé- parties, It is hardy 
required to be stated that the arbitrator 
appointed by the: respondent-Compary. 


or that may -be appointed by -the Court, 
would be person/s of- such repute, learn- - 
ing and experience that. the: parties would 
have no cause to- make any’ grievance on 


that count. Having regard’ to ‘the plead- 


ings between the parties; I do not thick © 


that the trial ‘Court was in any way in 


error in’ directing the filing of the re-" 
tae 
made 


ference: becalise of the: nature’ of’ 
allegations and inquiry - to ‘be: 
therein. I do not think that the learn=c 
counsél for’ - the 


there were any allegations of fraud’ 
“1979 Guj. n. V. G-22 l 


DT 


Gujarat State Fertilizers Ca. `v. 


(2) 


` At all relevant times, . 
Company had abided by the revision of 
-appellant-Cor poraticr 
was justified in reading im. the plaint 2l 
the respondent-Company in para 25, tha: 
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want of bona fides which may 
the Court in refusing the reference to 
arbitration. ‘The’ relevant part of the 
averments relied on: by the learned 
counsel for the appellant-Corporation in 
support of his third ground for refusal 
to exercise discretion reads as under: - 


“The contention of the detenn con- 
tained in. their letter dated 25-3-1974 
that the revision of price had to be made 
looking at their liabilities .in procure- 
ment of inputs was untenable and more 


a colourful device in an attempt to justi- ` 
plaintifis 


fy the price increased. The 
submit that the prices as revised from 
time to time were exorbitant and totally 
untenable,. having regard to the terms 
of the agreement and the assurances 
conveyed - by the defendants from time 
to time.” l 


[ do not think that this allegation of 
colourful device, if at all it was one, can 
amount to allegation of fraud whieh 


may warrant the refusal of exercise of 


the discretion for reference to arbitration. 
I have not been able to appreciate as to 
how the nature of inquiry of. this alle- 
gation can be said. to be one. which 
should not be entrusted to a competent 
arbitrator. Whether there was in fact 
levy of excise on. Naphtha used by. the 


appellant- Corporation . for manufacturing 4 


tthe ey 


ly required increase in the price | can- 


not be held to be, such as to justify the . 
Court in refusing to implement and en-. 


force the arbitration agreement, There 
is no question of delay | or laches on gx 
part of the respondent-Company | 


making this application to the Court tor 
Of . 
course, the question, whether the respon- - 


filing the reference to arbitration. - 


dent-Company is entitled to refund of 
the whole amount as claimed by -it in 


justify 


its plaint is a question within. the do-. 
main of arbitrator having regard to the. 
law of limitation - and other relevant fac-. 


tors that may be established in 


of the | respondent-Company 
wanting by the. learned, counsel for the 


appellant-Corporation as to disenti'le it.. 


for asking for. reference | to arbitration. 


prices and made payments accordingly, 
of course, under protest, . and . 


prejudice to. its- right. I do not, 


evi-- 
dence .before the arbitrator, I have -not . 
been able. to appreciate how the conduct . 
is found - 


. the. respondent- p 


without - 
think i 


that on that count alone the trial Court 
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ought to have refused the reference to 
arbitration. 


19. The result is that there are ‘no 
justifying and compelling reasons for 
me to interfere with the ultimate con- 
clusion of the trial Court to direct the 
appellant-Corporation to file reference 
to arbitration. The learned counsel for 
the appellant-Corporation, however, 


"wanted me to crystallise the points on 


which the reference is to be made to 
the arbitrator, if in case the appeal of 
the Corporation is rejected. I think that 
the learned counsel for the appellant- 
Corporation was perfectly justified. I, 
therefore, propose to make the follow- 
ing order which would substitute the 
order made by the trial Court: 


Upon reading the application (plaint) 
and the written statement dated 8th 
April, 1976 and 26th July, 1976, respec- 
tively,.and the affidavits in support 
thereof presented to the trial Court, it 
is hereby ordered that the following 
matters in difference specified in the 
Schedule to this order, arising in this 
suit be referred for determination of 
the sole arbitrator as may be agreed 
upon: by the parties hereto, and, in case 
of default, to two arbitrators one to be 
nominated and appointed by each of the 
parties hereto within six weeks from 
today, and in case of difference between 
the said two arbitrators to the umpire 
to be appointed by the Court after indi- 
vidual nomination and appointment is 
-made as directed. It is further directed 
that in case of failure on the part of 
either of the parties, to appoint its/ 
their nominee, the Court will refer the 
following matters in dispute to the arbi- 
trator of its choice and such arbitrator 
- or arbitrators will make his/their award 
‘in writing on or before 3lst March, 1979 
eand in case of the said arbitrator/s not 
agreeing in award, the umpire to be ap- 
pointed by the Court is to make his 
award in writing within three months 
after the time during which it is within 
the. powers of the arbitrator/s to make 
an award shali have ceased, Liberty to 


apply, - 
SCHEDULE 

1. Whether the defendant-Corporation 
is under obligation to charge and re- 


cover reasonable price for supply of- 


liquid ammonia having regard to the 
prevailing rate in the market and de- 
pending upon the cost of production? 

-. 2. Whether the defendant-Corporation 
had assured the plaintiff-Company that 


Manilal - v. Gangaben 


A.I. R. 
the price chargeable would be reason- 
able and realistic and ` in . consonance 
with the rates prevailing in the market 
and depending upon the cost of produc- 
tion and. other factors obtaining from 
time to time? 

3. If answers to questions Nos, 1 and/ 
or 2 in the affirmative, what was the 
price which the defendant-Corporation 
was entitled to charge from time to time 
for- supply of liquid ammonia? 

4. Whether the claim of the plaintiff- 
Company for refund or any part thereof 
is time barred? 


5. Whether the plaintiff-Company is 
entitled to recover from the defendant- 
Corporation a sum of Rs. 78,32,391 or 
any other sum by way of refund being 
the amount in excess of the price as | 
above? i 

6. What should be the order of the 
costs? . 

* 4 j i w 

20. The result, therefore, is that this 
appeal fails and is dismissed with the 
substitution of the order as directed 
above, The appellant-Corporation shall 
pay costs. to the respondent-~-Company. , 

Appeal dismissed. 
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Manila! Harjivandas, Appellant v, 
Gangaben Ganeshbhai, Respondent. 


Second Appeal No. 412 of 1976, D/- 
7-4-1978.* 

(A) Civil P. C. (5 of 1908), Section 21 — 
Collateral proceedings —— Decree for 
restitution of conjugal -rights -—— If can 
be challenged for want. of territorial 
jurisdiction of Court in subsequent pro- 
ceedings for divorce. (Hindu Marriage 
Act (25 of 1955) Sections 9 and 19). 

A decree passed in earlier proceedings 
cannot be struck down as a nullity in 
collateral proceedings on the ground 
that the Court which passed the decree 
was lacking in legal jurisdiction. AIR 
1962 SC 199 .Rel. on, (Para 6) 
. An ex parte decree for restitution of 
conjugal rights was passed against the 
wife by the Court at B on the basis of ° 
husband's statement that the parties to 
the marriage last resided at B within 


*(Against decision of N, K. Desai, Dist. . 


J., Bhavnagar in Civil mere No. 41 of 
1975). 


t= m 
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the meaning of ‘Section 19, Hindu Marri- 
age Act. On the basis of the decree, t22 
Court at B again passed a decree r 
divorce overruling the objection of tne 
wife as to territorial jurisdiction of trez 
B Court. On appeal the District Judze 
however dismissed the petition Ð- 
divorce on the ground that the decr2e 
for restitution of conjugal rights was 
nullity for want of jurisdiction. On 
second appeal, 

Held that as in view of Section 21 
Civil P. C. even the appellate or revi- 
sional Court could not have set aside the 
decree for restitution of conjugal rights, 
much less in a subsequent petition for 
divorce founded on that decree, the 
Court could go into the question 93 
territorial jurisdiction and- hold that the 


decree for restitution of conjugal rights ` 


was a nullity as the parties did not r: 
fact, last reside together in B. The deci- 
sion of the District Judge holding tha. 
the decree for restitution of conjuga. 
rights was a nullity, proceeds on the 
ignorance of the provisions of Section sI 
CPC (Para 5 

Anno: AIR Comm. C. P. C, (9th Edn.) 
5. 21, N. 8. 


(B) Civil P, C. (5 of 1908), Section 11 
Expin. IV —— Constructive res judicata — 
Ex parte decree for restitution of con- 
jugal rights without any contest by wi-¢ 
— Jurisdiction of Court to pass decree 
cannot be raised in subsequent petiticn 
for divorce, (Hindu Marriage Act (Z° 
of 1955), Section 13(1A)). 


Held that on the principle of construc- 
- tive res judicata an ‘objection to the 
territorial jurisdiction of the Court im 
the previous suit, which might or ought 
to have been raised therein, must te 
deemed to have been heard and decided 
in favour of the . existence of jurisdic- 
tion and the party, which chooses not to 
raise the issue in defence is precluded 
from iaising it in a subsequert 
petition between the same parties. If the 
wife wanted to avoid the consequence 
set out in sub-section (1A) of Section 13 
of the Hindu Marriage Act, it was neces- 
sary for her to ‘defend the petition 
brought by the husband for restitution 
of conjugal rights. AIR 1926 Bom 481, 
Rel. on, (Paras 7, €) 

Anno: AIR Comm. C. P. C. (9th Edn.) 
5. 11 N. 33 to 40. 


(C) Civil P, C. (5 of 1908), Section 100 


— Concurrent finding of fact by two 
Courts below —- Binding in secon3 
appeal. os 


Manilal v. 


(read with O. 41, R. 


Gangaben Guj. 99 

Where both the Courts below have 
come to the conclusion that it was the 
wife who had failed to comply with the 
decree for restitution of conjugal rights, 
the finding being one of fact is not open 
to interference by the High . Court in 
second appeal. (Para 9) 


Anno: AIR’ Comm. C. P, C. (9th Edn.) 
S., 100 N, 52. 


(D) Hindu Marriage Act (25 of 1955) 
Sections 23(1} and 9 -— If the Court is 
Satisfied — Decree for restitution o: con- 
jugal rights passed disregarding >rovi- 
sions of Section 23(1) is null and void. 

Section 23(1} is mandatory in nature, 
and if the Court fails to record its satis- 
faction in respect of the matters set out 
in Cls. (a) tọ (e) of sub-sec. (1) of Sec- 
tion 23, the decree would be a nullicy. In 
other words, the jurisdiction oi the 
Court to grant a relief under the Act 
depends on its satisfaction that nme of 
the impediments in Clauses (a) to fe) of 
the sub-section exists to deny the relief 
sought by the petitioner. (Para 10) 

A decree passed under the provision 
of the Act on, a wrong decision in regard 
to the matters specified in Clauses ia) to ' 
(e) of Section 23{1) of the Act vould, 
however, be a valid decree unless it is 
set aside in appeal by the competent 
Court, The Court, which is invested with 
jurisdiction under Section 19 of the Act 
is entitled to decide on the existence or 
otherwise of the matters specified in Sec- 
tion 23(1) of the Act and if it reacmes a 
wrong conclusion on the material placed 
before it, such a decree would be ervrone- 
ous and liable to be set aside in appeal. 
But it will not be a nullity. However, ifa | 
Cecree is passed under the provisions of 
the Act totally disregarding the provi- 
sions of Section 23(1) of the Act, such a 
decree would be one without jur-sdic-. 
tion and, therefore, null and void. AIR „ 
197] All 291 and AIR 1972 Orisse 163 . 
Rel. on. (Para 13) 

- Anno: AIR Manual (8rd Edn.) Ejndu 
Marriage Act, 5. 23, N. 2. 

(E) Civil P. C. (5 of 1908), O. 42 R. 1 
25) —- Reman in 
second appeal. 

Where the point that the decree for 
restitution of conjugal rights was a nul- 
lity as it was passed in ignorance of 
Section 23(1) of the Hindu Marriage Act, 
was raised for the first time in Second 
Appeal, and the petitioner, husband, 
therefore, had no opportunity to “doint 
out from the record of the proceedings 
of the earlier petition as to the existence 
of the jurisdictional facts in regard te 
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matter spoken of in Section 23(1),. of the 
Hindu Marriage Act, was necessary that 
the case should be remanded to give the 
petitioner an opportunity to bring on 
record the relevant material from the 
earlier proceedings to satisfy the Court 
as to the existence of jurisdictional facts 
in the earlier proceedings, (Para 13) 


Anno: AIR Comm. C. P, C. (9th Bon) 
O. 42 R. 1 N. 4. 
Cases Referred: Chronological Paras 
AIR 1974 SC 471 11, 13 
AIR 1972 Orissa 163 12 
AIR 1971 All 291: 1970 All LJ 997 12 
(1971) 12 Guj LR 1012. 11, 13 
„AIR 1970 SC 794 11 
' AIR 1965 SC 364. : 12 
AIR 1962 SC 199 6 
AIR 1926 Bom 481 7 


AIR 1924 Bom 495: ILR 48 Bom 638 7 

AIR 1921 PC 23: 48 Ind App 45: 19 x 
LJ 168 

(1911) 13 Bom LR 950 7 

(1909) 11 Bom LR 345 7 


Suresh M. Shah, for Appellant; a P. 
Vyas, for Respondent. 


JUDGMENT:— The parties to this 
Second -Appeal were married in village 
sander District Mehsana according | to 
Hindu rites, some time in the year 1961. 
The husband contends that they last re- 
sided together in Bhavnagar 
month of Dec. 1970 and thereafter his 
wife deserted him and refused to resume 
cohabitation, On this ground, he filed a 
petition No. 39/71 in the court of the 
learned Civil Judge, Senior Division, 
Bhavnagar, under Section 9 of the Hindu 
Marriage Act, 1955, hereinafter called 
“the Act”, for restitution of conjugal 
tights. The respondent-wife, though 
served with the summons of the said 
petition, did not enter appearance and 
allowed it to be disposed of ex parte. The 
learned Judg2 framed issues at Ex, 6 and 
came to the conclusion that the respon- 
dent-wife had, without reasonable excuse, 
withdrawn from the society of the hus- 
band. He, therefore, granted a decree for 
restitution of conjugal rights under sec- 
tion 9 of the Act on 23rd August, 1971. 
The certified copy of the judgment in the 
said petition is at Ex, 29, After the said 
Gecree was passed in favour of the hus- 
band, the respondent-wife was served 
with a notice dated 1st February, 1971 
informing her of the decree for restitu- 
tion of conjugal rights in his favour and 
calling upon her to resume cohabitation 
and fulfil her marital obligations. The ress 
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pondent-wife did not answer this notice 
nor did she return to the house of her 
husband in compliance with the decree 
passed in his: favour. On the expiry of 
the statutory period, the husband, there- 
fore, filed a petition No. 36/73 in the 
court of the learned Civil Judge, Senior 
Division, Bhavnagar, claiming divorce 
under cl, (ix) of sub-sec. (1) of S. 13 of 
the Act. The respondent-wife entered ap- 
pearance and resisted the petition for 
divorce by her written statement Ex. 10. 
The learned trial Judge framed appro- 
priate issues it Ex, 12 and came to the 
conclusion that the respondent-wife had 
not complied with the decree for restitu- 
tion of conjugal rights. The question of 
jurisdiction of the court was specifically 
raised in the written statement and the 
learned trial Judge raised an issue in this 
behalf and held that in view of the pre- 
vious decree for restitution of conjugal 
rights having been passed. by the Bhav- 
nagar court, it was not open to the res- 
pondent-wife to reiterate the question of 
territorial jurisdiction of the court in the 
subsequent petition and accordingly gran- 
ted a decree for divorce on 18th February, 
1975. 


2. The respondent-wife preferred an 
appeal No, 41/75 in the court of the learn- 
ed District Judge, Bhavnagar, challenging 
the decree for divorce granted by the trial 
court.. The main contention: which was 
urged before the learned District Judge 
was regarding the territorial jurisdiction 
of the Bhavnagar court to try and dis- 
pose of- the petition for .divorce. The 
learned District Judge came to the con- 
clusion that the evidence on record dis- 
closed that the parties: did not last reside 
together at Bhavnagar, as contended by 
the petitioner, and hence, the Bhavnagar ` 
court had no jurisdiction to entertain, 
try and dispose of the divorce. petition. 
He also came to the conclusion that the 
decree for restitution of conjugal rights 
was a nullity in as much as the Bhav- 


: nagar court had no jurisdiction to enter- 


tain any petition under the Act. between 
the parties as they did not last reside 
together in Bhavnagar. In that view that . 
he took, he allowed the appeal and dis- 
missed the husband’s petition for divorce. 
It is against this order passed by the 
learned . District Judge that the peti- 
tioner-husband has preferred this Second . 
Appeal. 

3. The first question which this court 
must answer is whether the Bhavnagar 
court had jurisdiction to entertain, try 
and dispose of the divorce petition of the 
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husband founded on the earlier decree [cr 
restitution of conjugal rights granted in 
his favour by the Bhavnagar court n 
-petition No. 39/71. S, 19 of the Act, =s 
it then stood, reads as under: - 


“Every petition under this Act shall be 
presented to the District Court within te 
local dimits of whose ordinary origirsl 
civil jurisdiction the marriage was solem- 
nised or the husband and wife reside cr 
last resided together.” 


The submission made on behalf of the 
wife before the learned trial Judge w= 
that the decree for restitution of conjug=l 
rights obtained by the husband was a 
nullity inasmuch as the Bhavnagar cot-t 
had no jurisdiction to entertain the szd 
petition. This objection, it may be clar- 
fied, related to the territorial jurisdicti-n 
of the Bhavnagar court, in that, accori- 
ing to the respondent-wife, she and her 
husband did not last reside together n 
Bhavnagar, as alleged by the latter. T2 
trial court rejected this contention on t3 
grounds, namely, (i) such a contention 3 
not open in collateral proceedings as -2 
court is not entitled to go beyond th2 
decree made in the earlier petition 
unless it is set aside in a subsequent stt 
brought for that purpose; and (ii) evem 
on the evidence on record, it was obvia_3 
that the couple last resided together ia 
Bhavnagar. In appeal, the learned D=- 
„trict Judge held on merits that the brizi 
or temporary visit of the wife to Bha- 
nagar around January, 1971 did rz: 
amount to “she having last resided wri 
her husband” and hence, the couple coud 
not be said to have last resided togeth= 
in Bhavnagar within the meaning of 5.13 
of the Act. In that view that the learnzi 
District Judge took, he not only allows 
the appeal dismissing the petition for 
divorce but took the additional step <= 
holding that the decree for restitution c 
conjugal rights obtained by the husbarı 
was a nullity as the Bhavnagar court hez 
no jurisdiction to grant such a decre= 
This view of the learned District Judz= 
is seriously challenged before me by M1 
Shah, the learned advocate for the peti- 
tioner-husband. 


4. Section 9 of the Act provides thal 
when either the husband or the wife ha: 
without reasonable excuse, withdrawz 
from the society of the other, the aggrie;- 
ed party may apply, by petition to t= 
District Court, for restitution of conjugz# 
rights and the court, on being satisfiec 


of the truth of the statements made iz. 


such petition and that there is no legal 


ground why the application should not b= 
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granted, may decree restitution of conju- 
gal rights accordingly. By virtue of sec- 
tion 19 of the Act, the petition must be 
presented to the District ‘Court within 
the local limits of whose ordinary origi- 
nal civil jurisdiction the marriage was 
solemnised or the husband and w-fe re- 
side or last resided together. The peti- 
tion for restitution of conjugal righżs was 
founded on the allegation tha: the 
husband and wife last resided to- 
gether at Bhavnagar, after the res- 
came to Bhavnagar in 
Dec. 1970. It was urgéd that the parties 
lived together in Bhavnagar for about 2 
months and thereafter the respondent- 
wife went to Sander on 29th Jan 1971 
on receipt of a letter from her brother 
She did not return to Bhavnagar :o re- 
sume cohabitation even though sh2 was 
served with a notice by registerec post 
on 2ist June, 1971 in that behalf. The 
husband, therefore, initiated procesdings 
against the wife under S. 9 of the Act in 
the Bhavnagar court and succeeded in 
obtaining an ex parte decree for rest#tutian 
of conjugal rights on 23rd Aug., 1971. 
This becomes clear if we refer to the 
averments set out in the judgment Ex. 29 
of the court which awarded a decr2e for 
restitution of conjugal rights to the hus- 
band. It is indeed true that no szecific 
issue was raised by the learned Jucge on 
the question whether the Bhavnagar court 
had jurisdiction to try the petition for 
restitution of conjugal rights but it is 
obvious from the above averments that 
the husband approached the court with 
the allegation.that the parties last resided 
together in Bhavnagar and, therefore, the 
court had jurisdiction to pass a decree in 
his favour. Now the question whether 
the parties last resided together in Shav- 
nagar is a question of fact. The quastion 
of jurisdiction of the Bhavnagar court is 
solely dependent on the answer that the 


court may give on this question of fact. 


This is not a case in which the court's 
jurisdiction to pass a decree for restitu- 
tion of conjugal rights is challenged on 
the ground of want of inherent jurisdic- 
tion. Mr. Shah, therefore, submitted that 
the petition for restitution of corjugal 
rights filed by the husband concluded on 
the court having granted a decree m his 
favour on the finding that the parties last 
in Bhavnagar. It must 
be conceded that no specific issue im this 
behalf was raised by the court hearing 
the petition under S. 9 of the Ac” but, 


contended Mr. Shah, the question must be 
deemed to have been concluded in favour 
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of the husband for, if it was not so, the 
court could not have granted a decree 
for restitution of conjugal rights. Mr. 
Shah, therefore, submitted that the learn- 
ed District Judge was not entitled to upset 
the decree for restitution of conjugal 
rights in an appeal arising out of a peti- 
tion subsequently filed for divorce by 
coming to the conclusion on the evidence 
placed in the divorce petition that the 
Bhavnagar court had no jurisdiction to 
entertain such ‘a petition. The next 
limb of the submission was that once the 
question regarding the territorial jurisdic- 
tion of the court was decided in favour 
of the existence of jurisdiction, the rule 
oi constructive res judicata contained in 
Explanation IV of S, 11 of the Civil P.C., 
- would debar the court trying the subse- 
quent petition for divorce to reach an 
cpposite conclusion and hold that the 
Bhavnagar - court has no jurisdiction. 
There is considerable merit in the sub- 
missions made before me by Mr, Shah. 


5 AS pointed out in the foregoing 
‘paras of this judgment, the petition for 
restitution of conjugal rights was filed 
in the Bhavnagar court by the husband 
on the allegation that the couple last 
resided together in Bhavnagar in Dec., 
1870 for about two months. The learned 
trial Judge, who disposed of the petition 
for restitution of conjugal rights, did not 
raise any, specific issue in this behalf but 
he passed a decree in favour of the hus- 
band. By necessary implication, there- 
fore, the learned irial Judge accepted the 
evidence of the husband in this behalf 
wand thought that the Bhavnagar court had 
jurisdiction and granted a decree for 
restitution of conjugal rights in favour of 
the husband. Ii must be remembered 
that the respondent-wife did not contest 
that petition and allowed it to be decided 
ex parte, Under S., 19 of the Act, the court 











was competent to grant a decree to the. 


husband accepting his allegation that 
the couple lasi resided together in Bhav- 
nagar. S. 21, C.P.C, provides that no 
objection astothe place ofsuing shall be 
allowed by any appellate or revisional 
court unless such objection was taken in 
the court of first instance at the earliest 
possible opportunity and in all cases 
where issues are settled at or before such 
settlement, and unless there has been-a 
consequent failure of justice. In order 
that an appellate or revisional court may 
interfere with the findings on the ques- 
tion of territorial jurisdiction, this section 
requires two conditions to be satisfied; 
namely, (i) that the objection as to 
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jurisdiction was taken in court of first 
instance at the earliest possible opportu- 
nity and before the issues were settled; 
and (ii) there has been a consequential 
failure of justice. Therefore, even if the, 
question of territorial jurisdiction is raised 
at the. earliest point of time in the court 
of first instance and in every case “before 
the issues are settled, the appellate or 
revisional court would not be justified in 
interfering with the finding in favour of 
existence of jurisdiction unless it is fur- 
ther shown that the same has resulted in 
failure of justice. In the instant case, Mr. 
Shah, rightly pointed out that the réspon- 
dent-wife did not contest the petition for 
restitution of conjugal rights. He further 
pointed out that there is nothing on re- 
cord to show that according to the res- 
pondent-wife the finding of the court in 
favour of existence of jurisdiction, has 
resulted in failure of justice. A vain 
attempt was made by Mr. Vyas to urge 
that she did not defend the petition as it 
was filed in the Bhavnagar court because 
the expense would have been prohibitive. 
The respondent-wife has not uttered a 
word in this behalf, even if it is assumed 
for the sake of argument that such a con- 
tention is open to her in the subsequent 
petition filed by the husband for divorce. 
It, therefore, becomes clear that in view 
of S. 21, C.P.C, even the appellate or 
revisional court could not have set aside 
the decree for restitution’ of conjugal 
rights on the ground that the Bhavnagar} 
court had no jurisdiction unless the afore- 
said two conditions were satisfied. Much 
less, therefore, in a subséquent petition 
for divorce, founded on the decree 
for restitution of conjugal rights granted) 
in the earlier proceedings could the court 
go into the question of territorial juris- 
diction and hold that the decree for resti- 
{ution of conjugal rights is a nullity as 
the parties did not, in . fact, last reside 
together in Bhavnagar. The decision of 
the learned District Judge holding that 
the decree for restitution of conjugal 
ights is a nullity, proceeds on the ignor- 
ance of the provisions of S, 21 C.P.C. 


$6. A reference to Hira Lal Patni v. 
Kali Nath, AIR 1962 SC 199, will’ make 
it clear that it is settled law that objec- 
tion as to legal jurisdiction of a court 
stands on a different footing from an 
objection as to the competence of the 
court to try a case. Competence of 
a court to try a case goes to the very root 
of jurisdiction, and where it is lacking, 
it is a case of inherent lack of jurisdiction. 
But an objection as to the legal jurisdic- 
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tion of a court can be waived and -his 
~ principle has received statutory recogni- 
tion in S, 21, C.P.C. In para 4 of tne 
judgment, their Lordships have madz it 
clear that. the validity of a decree can 3e 
challenged in execution proceedings œly 
on the ground that the court, which p.ss- 
ed the decree was lacking in inherent 
jurisdiction in the sense that it could not 
have seizin of the case because the sub- 
ject matter was wholly foreign’ to :ts 
jurisdiction. “These observations lend 
‘support to the argument that a decree 
‘passed in earlier proceedings cannot e 
¡struck down as a nullity in collateral 
ipreceedings on the ground that the ccert 
which passed the decree was lacking in 
legal jurisdiction. 
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7. It is true that in the earlier pazi- 


tion, the question whether the Bhavnegrr 


court had jurisdiction to decide the p=ci- 
tion for restitution of conjugal rights vas 
not specifically raised by the trial coart 
It is, however, clear from the facts set 
out in the judgment that the petitioner 
went to court on the allegation that tne 
parties to the petition last resided tcg2- 
ther in Bhavnagar within the meaning of 
S. 19 of the Act. S. 11, C.P.C. provides 
‘that no court shall try any suit or issue 
in which the matter directly and substan- 
tially in issue has been directly and su- 
stantially in issue in a former suit betw2en 
the same parties.. in a court competent to 
try such subsequent suit or the suit in 
which such issue has been subsequert.y 
raised, and has been heard and finel_y 
decided by such court. Reliance was 
placed on Explanation IV to this secton 
which reads as under: 


“FV. Any matter which might erd 
ought to have been made ground of Je- 
fence or attack in such former suit stall 
‘be deemed to have been a matter direct- 
ly and substantially in issue in suich 
suit.” 

Mr. -Shah argued, relying on the langu- 
age of this Explanation, that the quest en 
regarding the territorial jurisdiction of 
the Bhavnagar court was a matter in is: Le 
in the former suit and the responde- 
wife ought to have made it a ground of 
defence if, according to her, the parties 
had not last resided together in Bhavmze- 
gar within the meaning of S, 19 of the 
Act. If the respondent-wife chooses to 
remain absent on the service of the suv- 
mons of the institution of the proceedirgs 
and allows the matter to be decided ex 
parte, it must be held that she failed to 
raise the ground of defence which she 
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ought to have raised to defeat tre pezi- 
tion for restitution of conjugal rights. If 
ske fails to contest the husband's allega- 
tion that the parties last resided together 
in Bhavnagar, even though the issue may 
rot have been specifically raised by tne 
court, the matter must be deemed zo have 
been directly and substantially in issue 
in the former suit in view of the above 
Explanation. Explanation IV, therefore, 
introduces the principle of cons-ructive 
res judicata and provides that if ary mat- 
ter which might or ought to hav2 been 
made a ground of defence in the former 
suit between the same parties is not set 
Up the matter shall be deemed © have 
been directly and substantially in issue 
in such a suit. In my opinion, en the 
principle of constructive res judicata an 





the court in the previous suit, which!| 
might or ought to have been raisec there-| 
in, must be deemed to have beer heard: 
end decided in favour of the existance oi 
jurisdiction and the party, which chooses! 
not to raise the issue in defence is pre-| 
raising it in a subsequent 


petition between the same parties It is 


unnecessary to refer to.a plethora cf cas2s - 


on this point but. it will be suffic@ent to 
reproduce the observations of Fawcett, J. 
in Rajaram Tukaram v. Central Eank of 
India Ltd., AIR 1926 Bom 481: In the 
second column on p. 486, says the earned 
Judge: 

“The decisions in question will be found 
cited in Mulla’s Commentary on the Civil 
P.C., 7th Edn., p. 39. In addition to the 
Bombay cases there cited, I may refer to 
Chhaganlal v. Bai Karkha ((1909) fl Bom 


LR 345) and Baishanker Nanabhai vy., Mo- . 


rarji Keshavji & Co. ((1911) 13 Bom LR 
950) which are supported by the Privy 
Council decision in Raja of Rammad v, 
Velusami Tevar (48 Ind App 43) (AIR 
192] PC 23) cf my remarks in GaCigappa 
v. Shidappa (LR 48 Bom 698 at p- 652) : 
(AIR 1924 Bom. 495). These decisions 
ell go upon the view that, where a mat- 
ter has been constructively in issue so as 
to bring it under Expin. 4 to 5S, il, it 
could not, from the very nature of the 
case; be heard and decided, and it will he 
deemed to be heard and decided, against 
the party who might and ought te have 
alleged it.” 


These observations clearly suppert the 


view that I take. 


8. -Mr. Vyas, the learned advocate for 
the respondent-wife tried to explain away 
this view by saying that it can apoly te 
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only those bases where it is necessary for 
_the defendant to defend the action buf 
not otherwise. His submission was thet 
the wife was always ready and. willing 
to'resume cohabitation but it was the 
conduct of the husband which made it 
‘difficult for her to go and live with þin 
He, therefore, submitted that the wite 
had no objection to a decree for restitu~ 
‘tion of conjugal rights being awarded to 
the husband as she herself was ready and 
willing to -resume cohabitation, It was 
therefore, not necessary for the respon- 
‘dent-wife to defeat the ‘action for resti- 
tution of conjuga) rights commenced by 
her husband and, hence, argued Mr. Vyas, 
it was not necessary for her to enter 
appearance and resist the petition on the 
ground that the Bhavnagar court had no 
jurisdiction to deal with the matter. There 
is no merit in this submission for the 
obvious reason that under. sub-sec, (1A) 
of S. 13 of the Act, on the expiry of the 
statutory period either party to the 
marriage was entitled to claim divorce 
on the ground that there had been no 
restitution of conjugal rights after the 
passing of the decree. If the wife. wan- 
ted to, avoid the: consequence set out in 
sub-séc, (1A) of S. 13 of the Act, it was 
necessary for her to defend the petition 
brought by the husband for restitution of 
conjugal rights. I am, therefore, not im- 
pressed by the submission of Mr, Vyas 
that it was absolutely unnecessary . for 
the respondent-wife to defend the action 
commenced by her husband and, there- 
fore, Explanation IV to S, 11, C.P.C. can 
have no application, 


9. Mr. Vyas next submitted that the 
petitioner-husband after securing a decree 
for restitution of conjugal rights did not 
evince any desire to receive his wife back 
even though the latter was keen to re- 
unite. He pointed out that the essence of 
a decree for restitution of conjugal rights 
is that the husband desiring the company 
of the wife must make an effort to recall 
his wife so that they may be able to lead 
conjugal life. His submission was that 
the significant feature of a petition for 
restitution of conjugal rights is that it 
is a remedy in the direction of presetv- 
ing the marriage rather than dissolving it 
and, hence, it is necessary for the hus- 
band to show that after securing a de- 
cree for restitution of conjugal rights, 
he made sincere efforts to recall his 
wife but restitution of conjugal rights 
was not possible because of the attitude 
adopted by his wife. Mr. Vyas invited 
my attention to the letters Exhns. 30 to 
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33 and 60 as well as the document Ex. 56 
which shows that she resigned her job 
with effect from 21st July, 1972 in sup- 
port of his submission that the respon- 
dent-wife was ever desirous of returning 
to the fold. of her husband and had in 
fact, with that view in mind, gone to 
Malund, the residence of her father-in- 
law, as her husband had no fixed place 
of abode i in Bhavnagar,-where he was still 
studying. By taking me through this 
documentary evidence as well as the oral 
of ‘the’ ‘respondent-wife, | Mr. 
Vyas attempted: to impress upon me that 
the decree for ‘restitution of conjugal 
rights’ could not ‘be made effective, not 
because of the attitude adopted by the wife 
but because ‘he husband was not sincere 
and had ‘evinced ng desire: whatsoever to 
restart life wiih his wife, This submission 
of Mr.: Vyas was“repelled by Mr, Shah, 
firstly,on the ground that under section 
9 of the Act; a decree for restitution of 
conjugal rights could only’ be passed in 
favour of the husband on proof that the 


‘wife had withdrawn from his society 


without reasonable excuse. He next 
submitted. that a décree for divorce can- 
not be refiised on the- ground that the 
husband was ‘trying to take advantage of 
his own wrong unless it is established 
he is guilty of misconduct, serious enough 
to justify denial of the relief to which 
ke is otherwise entitled. A.mere disin- 
clination to agree to an--offer of reunion 
will not be enough to defeat the husband's 
claim for a decree of divorce on the 
ground that the decree for restitution of 
conjugal rights had not been complied 
with. It was pointed out by Mr. Shah 
that these are pure questions of fact and 
this court in Second Appeal would not be 
entitled to review the evidence to come 
to a conclusion different from the con- 
current findings of fact recorded in this 
behalf by both the courts below. I think 
there is considerable force in the sub- 
mission of Mr. Shah. The trial court 
while dealing with this aspect of the 
matter, observed as under: 


“If we keep the above dates before our 
eyes, then it will be apparent that the 
whole story put up by the opponent about 
having stayed with the petitioner at 
Malund is nothing but a concoction, it is 
very clear that from 1-7-72 up to 31-12-72 
the petitioner had never stayed at Malund 
even for some days and for this reason 
it cannot be believed that the opponent 
had stayed with him in the months of 
May and Juis at Malund.” 
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After - referring to 
which „my attention was drawn ky 
Mr. Vyas the learned tiial Judge con- 
cluded “I refuse to believe the opponent 
that after she received the letter Ex. 31, 
-she had gone to stay with the petitioner 
at Malund”. The learned trial Judge Fed 
raised a specific issue on the point wie- 
ther the petitioner was taking advantzge 
of his own wrong or disability and 
had answered it in the negative. Tris 
finding of fact was seriously challenged 
in appeal before the learned District 
Judge. The learned District Judge ccr.- 
sidered the oral as well as the documer- 
tary evidence in this behalf and refused 
to believe the wife's contention that she 
had gone to Malund to resume cohabile- 
tion with her husband. The learned 
District Judge in terms agreed with the 
view taken -by the learned tiial Judge 
on the appreciation of evidence andi 
observed as under : 


. "Therefore, the learned Judge was. 

right in not believing her and was right 
in coming to the conclusion that appel- 
lant did not comply with -the decree af 
restitution of conjugal. rights passed in 
H. M. P. 39/71.” 


It will thus appear from the obser- 
vations of the two courts below that bcth 
the courts have come to the conclusion 
that it was the wife who had failed to 
comply with the decree for restitution 
of conjugal rights. This is a finding of 
fact and it is not open to me in Second 
Appeal to review the evidence and come 
to a different conclusion as urged by 
Mr. Vyas. 


10. The last submission made by Mr. 
Vyas raises an interesting and neat ques- 
tion of law bearing on the interpretation 
of sub-section (1) of Section 23 of the 
Act. Under Section 9 of the Act, either 
party is entitled to a decree for restitu- 
tion of conjugal rights, if his or her 
spouse has withdrawn from his or her 
society without reasonable excuse, pro- 
vided there is no legal ground why the 
application should not be granted. Sex- 


the. letters; -o 


tion 23(1) of the Act next provides as 
under : 

“23(1) In any proceeding under this 
Act, whether defended or not, if the 
court is satisfied that :— 

(a) any of the grounds for grantirg 


relief exists and the petitioner is not in 
any way taking advantage of his or her 
cwn wrong or disability for the purpo:¢ 
of such relief, and 
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(b) where the ground of the petition 
is the ground specified in clause (f) of 
sub-section (i) of Section 10, or in 
clause (1) of sub-section (1) of Sec- 
tion 13, the petitioner has not.in= any 
manner been accessory to or ccnnived 
at or condoned the act or acts complain- 
ed of, or where the ground of th2 peti- 
tion is cruelty the petitioner has not in 
any manner condoned «the cruelty, and 

(c) the petition is not  preserted or 
prosecuted in collusion with the respon- 
dent, and 

(d) there has not been any urneces- 
sary or improper delay in instituting the 
proceeding, and 

(e) there is no other legal ground why 
relief should not be granted, 
then, and in such a case, but not other- 
wise, the court shall decree such relief 
accordingly." l 
Sub-section {2) of Section 23, with which 
we are not concerned in this Appeal. 
enjoins upon the court to make every 
endeavour to bring about a reconcilia- 
tion between the parties before proceed- 
ing to grant any reljef under th= Act. 
On a conjoint reading of Sections 9 and 
23(1) of the Act, it becomes obvious 
that if the petitioner is found aking 


advantage of his own wrong or disability 


or if the petition is presented or prose- 
cuted in collusion with the opposite 
party or there has been an unnec2ssarv 
cr improper delay in instituting the 
proceedings or there is any other legal 
impediment, the court would be justified 
in refusing to pass a decree in favour 
of the petitioner. Sub-section (1) of Sec- 
tion 23 circumscribes the jurisdicticn of 
the court trying matrimonial causes 
under the Act. It imposes an oblization 
or duty on the court to satisfy itself 
that the petition does not suffer from 
any of the impediments set ott in 
cls. (a) to (e) of that sub-section. Tnis 
becomes clear from the words “if the 
court is satisfied” employed in the ppen- 
ing lines of the sub-section. This is a 
mandatory duty or obligation cest by 
the statute on the court whether cr not 
the petition is defended. The concluding 
words “in such a case but not other- 
wise” clearly indicate that the sub-sec- 
tion is mandatory in nature and if the 
court fails to record its satisfaction in 
respect of the matters set out in cd. (a) 
to cl, (e) of sub-section (1) of Secticn 23, 
the decree would be a nullity. In other 
words, the jurisdiction of the court to 
grant a relief under the Act depends on 
its satisfaction that none of the impedi- 
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ments in cls. (aj to (e) of the sub-section 
exist to deny the relief sought by . the 
‘pétitioner. It is clear from the facts of 
the present case that the court which 


granted a decree for restitution of con- 


jugal rights, had failedto apply its mind 
and perform the mandatory duty cast on 
it by sub-section (1) of Section. 23 of the 
Act. Mr, Vyas drawing inspiration from 
_the Supreme Court decisions in Rent 
Control Legislations,.. argued . that the 
failure on the part of the court which 
granted the decree for restitution of 
conjugal rights to apply-.its mind to 
matters set out in clauses (a) to’ (e) of 
sub-section (1} of Section 23 of the Act, 
jrenders -the decree for restitution of 
conjugal rights a nullity and the prayer 
for divorce, which is solely based on the 
non-performance of that . decree, must; 
therefore, be rejected. I think Mr. Vyas 
is on firmer grounds so far as this con- 
tention is concerned, 


il. In Ferozi Lal Jain v. Man Mal 
-AIR 1970 SC 794, the court was dealing 
with a decree passed on the basis 
compromise between the parties dis- 
regarding 


Act, 1952. That section lends protection 
to a tenant against eviction. It provided 
that notwithstanding 
contrary contained in any other law or 
any contract, no decree or order for the 
recovery .of possession of any premises 
Shall be passed by any court in favour 
of the landlord against 
cluding a ‘tenant whose tenancy is termi- 
nated) unless the court is satisfied that 
the tenant had, without the written con- 
sent of the landlord, sub-let, assigned or 
ctherwise pairicd with the possession of 
the whole or any part of the premises. 
It is clear from the plain language ‘of 
the above provision that a decree for 
possession couid be passed by the court 
only if it was satisfied that one or more 
of the grounds mentioned in Section 13(1) 
was established, The Supreme Court 
rointed out that without such satisfaction 
the court is incompetent to pass a decree 
for possession. In other words, say their 
Lordships, the jurisdiction of the court 
to pass a decree for recovery of posses- 
sion of any premises depends upon ity 
satisfaction that one or more of the 
grounds mentioned in Section 13(1) 
exist. Then come the relevant observa- 
tions on which Mr. Vyas placed consi- 
Gerable reliance : They are as under: 


“It is clear from the record that the 
court had proceeded solely on the basis 
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It was pointed out that 


of a’ 
the requirement of S. 13(1) 
of the Delhi and Ajmer Rent Control 


anything to the’ 


any tenant (in- 


A.1.R. 


of the compromise arrived at between 
the parties, That being so there can be 
hardly any doubt that the court was 
not competent to pass the impugned 
decree. Hence the decree under execu- 
tion must be held to be a nullity.” 


The Division Bench of this High Court in 
Shah Rasiklal Chunilal v. Sindhi Shyam- 
lal Mulchand, (1971) 12 Guj LR 1012, 
after a review of the case law in this 
behalf observed that even though a _ 
fetter is created by the Legislature that 
a court under the Rent Act shail not 
pass an eviction decree unless one or the 
other of the grounds specified exists and 
the court is satisfied about the same, the 
jurisdiction of the Court is held to 
operate in a wider area, because of the 
terms: of Section 28 of the Bombay 
Rents, Hotel and Lodging House Rates 
(Control) Act, 1947, which entitles the 
court to determine conclusively. whether 
or not such a ground for eviction exists. 
the satisfaction 
of the court.as to the existence of the 
relevant -ground for eviction, which is a 
condition for the further exercise of 
jurisdiction of the court to pass a decree 
for eviction is a question in issue which 
is left to the Rent Court to decide. If 
the Rent Court while deciding this issue 
reaches a wrong conclusion, it cannot be 
said that it has clutched at jurisdiction 
which it did not have. In that case, the 
Rent Court would be deciding a question 
of law within its jurisdiction and if the 
decision is wrong, it ¢an be corrected in 
appeal. Therefore, even when the court 
wrongly holds that it was satisfied as to 
the existence of the relevant ground, 
it could not be said to be committing an 
error pertaining to its jurisdiction. It is 
only when the court passes a forbidden 
decree by going outside the ambit of 
jurisdiction . i.e. passes a decree de hors’ 
or ultra vires the Rent Act, that the 


‘ decree can be attacked on the ground of 


lack of inherent jurisdiction, In other 
words, if there is foundation for the 
exercise. of jurisdiction of the Rent 


Court, the eviction decree could not .be 
treated as a nullity merely on the ground 
that the satisfaction of the Court was 
wrongly reached, Therefore, even if the 
Court passesea decree on the basis of 
the compromise arrived at between the 
parties; without in’ terms recording its 
satisfaction in its order, or because it 
was wrongly satisfied as to the existence 
of the relevant ground for evietion, the 
decree cannot be set at naught asa 
nullity if it is found- that there was 
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foundation for the exercise of juriscic- 
tion ie. there was material on record 
which would justify the Rent Court in 
invoking its jurisdiction. This view of 
the Gujarat High Court was affirmed by 
the Supreme Court . in Nagindas Ramdas 
v. Dalpatram Iechharam alias Brijram, 
AIR 1974 SC.4°1. The principle emerg- 
ing from a conspectus of the case law 
was stated in the following words in 
para 26 of the judgment : 

RE RET the principle that emerges is, 
that if at the time of the passing of zhe 
decree, there was some 
the court, on the basis of which, zhe 
court could be prima facie satisfied, 
about the exisience of a statutory ground 
for eviction, it will be presumed that ihe 
court was so satisfied and the decree for 
eviction apparently passed on the. basis 
of a compromise, would be valid. Sach 
material may take the shape either of 
evidence recorded or produced in the 
case, or, it may partly or wholly ce in 
the shape of an express or implied ad- 
mission made in the compromise agree- 


ment, itself.” 

Again in para 29’ of the judgment, the 
folowing relevant observations ‘vere 
made: 


“Tf, on the face of it, the decree ches 
not show the existence of such mat2rial 
cr jurisdictional fact, the Executing Court 
may look to the original record of the 
trial Court to ascertain whether there 
was any maierial furnishing a founda- 
tion for the trial Court's jurisdiction to 
pass the decree it did, The momen. it 
finds that prima facie such material 
existed, its task is complete. It is aot 
necessary for it to go further and ques- 
tion the presumed or expressed finding 
of the trial Court on the basis of taat 
material, All that it has to see is wne- 
ther there was some material on ihe 
basis of which the Rent Court could 
have — as distinguished from mus: —- 
have been salisfied as to the statutory 
ground for eviction:” 


12. Two more decisions, one of ihe 
Allahabad High Court and the other of 
the Orissa High Court directly bezring 
on the question af interpretation of Sec- 
tion 23(1) of the Act, were pressed in 
service by Mr. Vyas, In Smt, Hirakali` v. 
Dr. Ram Asrey Awasthi, AIR 1971 All 
291 the Court was dealing with a eti- 
tion for dissolution of marriage based on 
a consent decree for judicial separation 
under Section 10 of the Act, After stat- 
ing the distinction between a decree 
passed without jurisdiction and a decree 
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material before . 
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passed in the wrong exercise of jurisdic- 
tion, the Court observed as urder on 
page 203 after reproducing Section 23 of 


the Act: 


“The concluding words of sub-sec. (1) 
of Section 23, namely, “in suck: a case 
tut not otherwise” mean that th= provi- 
sions of the sub-section are mandatory 
and the Court will be incompetent to 
grant a decree if the conditions in sub- 
clauses (a), (b), (c), (d) and (e) mention- 
ed in the sub-section which are cumula- 
tive, are not iulfilled. The initial words 
of the section, namely, “if the court is 
satisfied” indicate that decrees fbr judi- 
cial separation or dissolution o marri- 
age are passed only upon strict proof of 
the said conditions, it makes no differ- 
ence whether the proceeding is defended 
cr undefended.” 


The court then proceeded to okserve in 
para 9 of the judgment that the provi- 
sions of Section 23(1) are mandatory and 
uon-compliance thereof deprives the 
court of its jurisdiction to grant a decree 
for judicial separation or dissolution of 
the marriage. The court then considered 
the merits of the case and came to the 
conclusion that none of the grounds on 
the basis of which a decree for judicial 
separation coula be asked, were proved 
and, therefore, the decree was one with- 
out jurisdiction and a nullity. The Orissa 
High Court in Anupama Misra v. 
Bhagaban Misra, AIR 1972 Orissa 163 


_also came to the conclusion that the pro- 


wisions of Section 23 were mandatory in 
nature and impose vital conditons on - 
the power and duty of court in the 
matter of granting any relief under the 
Act. It was pointed out that before any 
relief could be granted under ihe Act. 
the court must examine all the relevant 
facts, whether the petition is defended 
or not, before granting the relief. 
While doing so, the court must ap- 
ply its mind to Section 23(1) of the 
Act and must be satisfied with regard to 
the ‘matters in clauses (a) to (e) of that 
sub-section before passing a decree 
claimed in the petition. While referring 
to the decision of the Supreme Court in 
Manendra v. Sushila, AIR 1965 SC 364, 
wherein the Supreme Court observed 
that “a court has to pass a decree In the 
proceedings only when it is. satisfied 
«bout certain matters specified in Sec- 
tion 23", the Court observed as under 
(at p. 166 of AIR 1972 Orissa): 


“It has been judicially held tnat sub- 
sec. (1) of S. £3 of the Hindu Marriage 


. . fhe learned Judge 


-|.0 decide 
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Act is mandatory. That is also clear from 
the concluding words of sub-ection (1) 
ziz., ‘in such a case, but not otherwise”. 
It will be incompetent for a court to 
. grant any relief under the Act if the 
conditions under clauses (a) to (e) of 
sub-section (1) of this section are ful- 
Hed. This is clear from the opening 
part of sub-section (1) of this section, “if 
the court is satisfied’. The court must 
Teach its satisfaction -about the: matters 
epecified in Section 23, irrespective of 
whether a spouse proceeded against 
under this Act: is defended or not.” 


After making the above observations, 
proceeded to observe 
that if a decree for any of the reliefs 
claimed under the Act is passed without 
the court being satisfied as to the 
matters specified in -Section 23, it 
amounts to passing of the same in illegal 


exercise of its jurisdiction and is in- 
effective in law. l . 
13. It will'appear from - the. .above 


case law that if a decree is passed by. a 
court in ignorance of the provisions of 
section 23(1) of the Act, such a decree 
vould be a nullity and a divorce peti- 
‘ion based on such a null and void de- 
sree would automatically fail. A decree 
>assed under the provisions of the Act 
on a wrong decision in regard to the 
matters specified in clauses (a) ‘to (e) of 
Section 23(1) of the Act would, however, 
>De a valid decree unless it is set aside 
"n appeal by the competent court. The 


eourt,, which is invested with jurisdiction . 


Inder Section 19 of the Act is entitled 
on the existence or otherwise 
of the matters specified in Section 23(1) 
>f the Act and if it reaches a wrong 
conclusion on the material placed before 
-t, such a decree would be erroneous and 
liable to be set aside in appeal but it 
will not be a nullity. However, if a de- 
cree is passed under the provisions of 
‘he Act. totally disregarding the provi- 
sions of Section 23(1) of the Act, such a 
decree would be one without jurisdiction 
and, therefore, null and void. As pointed 
Sut by the Supreme Court in Nagindas 
Ramdas (supra) (AIR 1974 SC 471) 
while affirming the decision of the Guja- 
‘rat High Court in Shah Rasiklal Chuni- 
lal (1971) 12 Guj LR 1012 (supra) if 
the decree on the face of it does not 
show the existence of jurisdictional ma- 
terial or fact, the question whether there 
was material or foundation ‘before the 
court, which passed the decree, would 
have to be determined on perusal of the 
original record of the trial court. In the 


_U. I. F. & G. Insurance Co: v, Minaxiben 
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present case, the decree Ex. 29, on the 
face of it does not disclose if before the 
trial cou.t there was material in regard 
to the maliers specified in Section 23(1) 
of the Act. The point that the decree 
for restitution of conjugal rights was a 
nullity as it was passed in ignorance of 
Section 23(1) cf the-Act, was raised for 
the first time in this Second Appeal by 
Mr. Vyas. The petitioner husband, 
therefore, had no opportunity, to point 
out from the record of the proceedings 
of the earlier petition as'to the existence 
of the jurisdictional facts in regard to 
matters spokei of in Section 23(1) of the 
Act. It is, therefore, necessary that be- 
fore finally pronouncing ‘on the question 
whether the decree for- restitution of 
conjugal rights is a nullity as it ignores 
the requirements of Section 23(1) of the 
Act, the -petitioner should be - given an 
opportunity to bring on record the rele- 
vant material from the earlier proceed- 
ings to satisfy the court as to the exist- 
ence of jurisdictional facts in the earlier 
proceedings. jit is, therefore, necessary .to 
remand the case on this limited point. 


14. In the result, the Second Appeal 
is partly allowed. The decision of the 
learned District Judge dismissing the 
petition for divorce is set aside, The 
case is remanded to the trial court to 
decide whether the decree for restitution 
of conjugal sights is a nullity in the 
light of the above discussion. The trial 
court will, on the decision that it reaches 
on this question, either grant or refuse 
the decree for divorce sought by the 
petitioner-husoand. The parties will bear 
their own costs throughout. 


Case remanded, 
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United India Fire & General Insurance 
Co. Ltd., Ahmedabad, Appellant v. 
Minaxiben Harishcandra Joshi and others, 
Respondents. 

First Appeal No. 
7-8-1978", 

Motor Vehicles Act (4 of 1939), S. 95 — 
Insurer’s liahility — Extent of — Whether 


*(Against decision of R. C. Mankad, 
Motor Accidents Claims Tribunal 1-A, 
Ahmedabad in M.A.C.T. Appln. No. 15 of 
1976.) 


AW/AW/A85/79/JR/WNG 


580 of 1978, D/- 
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an insurer may be made liable for a sum 
greater than his statutory liability. 

It is not open to the Insurance Gm- 
pany to insure a vehicle for less than the 
Statutory limit. It is always open to Om- 
pany to insure it for a higher amcunt. 
‘If the Company insures a vehicle fcr a 
higher amount, it always does so for the 
benefit of the insured. Therefore, if an 
insured is held liable to pay to the claim- 
ants more than the statutory limit sre- 
scribed by S. 95, the Company is lisble 
to make good the. additional liab lity 
within the overall limit of its contraccual 
liability. (1974) 15 Guj LR 428 and AIR 
1977 SC 1735, Foll. * (Para 2) 
. Anno: AIR Comm. M, V. Act (1st Fän.) 
S. 95, N, 2. 


Cases Referred : Chronological Puras 
AIR 1977 SC i735 3 
(1974) 15 Guj LR 428 2 


George Kurien with P. V. Nanavati 
and A. M. Sanghvi, for Appellant. 

S. H. SHETH, J:— United India Tire 
and General Insurance Company Lim-ted 
_has filed this appeal against the avard 
made by the Motor Accident Claims Tri- 
bunal No. 1-A, Ahmedabad, in Mctor 
Accidents Claims Application No. 1 of 
1976, The insured has been held by the 
Tribunal liable to pay a sur of 
Rs. 1,23,000/- as compensation : to` the 


claimants and has saddled the Insurance 


Company with that lability. 


2. The 
been raised on behalf of the Insurance 
Company by Mr. Kurien is that e~ep 
though the Insurance Company had in- 
sured the venicle in question for a sim 
of Rs, 3 lakhs, it cannot be made lisble 
to pay the amount of the award beyonc its 
statutory liability, thatisto say, Rup: es. 
E0,000/- under S. 95 of the Motor Vehicles 
Act, 1939. Weare not impressed by mhis 
argument raised by’ Mr. Kurien. Jt is aot 
epen to the Insurance Company to insare 
a vehicle for less than the statutory linit. 
It is always open to the Insurance Coar- 
pany to insure it for a higher amount [f 
the Insurance Company insures a vehīle 
for a higher amount than the limit pe- 
scribed by the statute, it always does so 
for the benefli of the insured. Therefcre, 
in a given case, if an insured is held Ha- 
ble to pay to the claimants more than ‘he 
statutory limil prescribed by Section 35, 
the Insurance Company is liable to mzke 
good the additional liability within “he 
overall limit of its 
It has been argued by Mr. Kurien that 
the Court could issue notice to the [nzu- 
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rance Company only in respect of siatu- 
tory liability and not in respect of any 
further or additional liability which it 
might have undertaken under tha terms 
of the policy. The insurance which the 
Insurance Company undertakes is for the 
benefit of the insured. It cannot. escape 
the consequences flowing from the terms 
of the policy. The Insurance Cor pany is 
bound by the terms of its policy. If an 
insured is required to make good the lia- 
bility which is higher than the s-atutory 
liability but within the contractuel liabi- 
lity of the Insurance Company, tre Insu- 
rance Company must pay the amount. 
Merely because the Insurance Company 
voluntarily entered into a contrac: of in- 
surance for a higher amount than the 
statutory limit prescribed for such an in- 
surance, in our opinion, it cannot claim 
with impunity that even though tre insu- 
rance was for a higher amount, its liabi- 
lity was limited only to what the statute 
prescribed for the vehicle in question. 
(Vide Sakinabibi v, Gordhanbhai (1974) 
15 Guj LR 428 para 19), 


3. In Pushpabai v..Ranjit Ginning and 
Pressing Co, Pvt, Ltd., AIR 1977 SD 1735, 
the Supreme Court has observed n para 
21 of the report that the insurer zan al- 
ways take policies covering risks which 
are not covered by the requirements of 
S. 95. There cannot be any insurance 
under which the Insurance Company in 


_the shape of higher premium or additional 


premium may receive the benefit without 


any corresponding obligations. The 
scheme of insurance is meant fcr the 
benefit of the society. Therefcre, if 


an insured has committed a mishap 
which attracts to him monetary liability, 
the Insurance Company must make good 
that liability within the limits of the. con- 
tract. In case the insurance is for an 
amount higher than the statutory l ability 
of the Insurance Company, it mus. make 
good that liability within the amcunt of 
insurance. This is the only point which 
Mr. Kurien has raised in this appeal. We 
find no substance in it. 


4, The appeal is, therefore, dismissed. 


5. Mr. Kurien applies for cerificate of 
fitness under Art, 133(1) of the Constitu- 
tion for leave to appeal to the Stpreme 
Court. We do not find ‘any substantial 
question of law of general impcrtance 
which, in our opinion, is required to be 
decided by the Supreme Court. Th=2 posi- 
tion of law has been fairly well settled. 
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~- dates. 
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“in the statement of 


sequent dates. 
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[Prs 1-3] 
The oral “application of Mr. Kurien is, 
therefore. „ rejected, 


Appeal dismissed. 
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S. H. SHETH AND M. K. SHAH JJ. 
- Firm of -Sarabhai Hathising and an- 
other, Appellants v. Shah Ratilal Natha- 


-7 lal, Share Broker and others, Respondents, 
c0. First Appeal No, 


226 of 1973-. D/- 
16-8-1978.** l 

(A) Limitation: Act (9 of 1908), S. 19 — 
Acknowledgment — Expression "Baki 
Deva” constitutes an acknowledgment — 
Contract Act (9 of 1872), S. 25. 


constitu- 
tes an acknowledgment .of liability. 
Literally translated it means ‘the balance 
which is owed’. Such an expression may 
-not constitute a fresh promise to pay 


.. within the meaning of S. 25 of the Con- 


tract Act. (1873) 10 Bom BCR 375; 


`- (1884) ILR 8 Bom 405; AIR 1922 Bom 183, 
Relied on. 


Anno: AIR Comm. Lim. Act (5th Edn.) ` 


(Paras. 4 and 5) 


S. 19, N 9; AIR Manual (8rd Edn.) Con- 
tract Act, S. 25 N. 8. 


(B) Limitation Act (9 of 1908), Sec. 19 
(2) — Oral evidence as to date of ack- 
` nowledgment — Necessity of. 


-` It is true. tnat where the writing con- 
acknowledgment is undated, ` 


taining the - 
‘oral: evidence may be given. of the time 
-when ‘it. was signed; but, subject to the 
provisions of. the Evidence Act, oral evi- 


2 dence of its ‘contents shall. not be received. 


i ‘Para 6) 


But no eral evidence is necessary where 
accounts containing 
the acknowledgments the dates have been 
shown in the context of the -dates on 
which the amounts shown in those two 
statements were due. In normal course 
of human behaviour, these two statements 
could not have been written before those 
They could have been written 
either on those two dates or on any sub- 
(1965) 2 Mad L J 516, Dis- 

{Para 6) 


*Only portions approved for reporting 


ting. 





_. by High Court are reported here. 


**(Against decision of H. V. Bakshi J. 
8th City Civil Court, Ahmedabad in Civil 
Suit No. 1184 of 1964), 


AW/BW/A236,i9/CWM _ `: 





Firm S. Hathising v Shah Ratilal (Sheth J.) 


(1873) 10 Bom HCR 375 


took out sumraons for judgment. 


. Anno: AIR Comm, Lim. Act (5th Edn.) 
S. 19, Notes 38, 39. . 


(C) Partnership Act (9 of 1932), Ss. 18 
and 19 — Liability of firm in respect of 


A.LR. - 


subsisting debt — Acknowledgment of, by. 


partner on behalf of firm before filing of 


suit — Held acknowledgment was valid 


as the partner had an authority to ac- 
knowledge the debt. (Para 8) 


Anno: AIR Manual (8rd Edn.) Partner- 
ship Act, 5. 18 N, 1; S. 19 N. 9. 


Cases Referred: Chronological 
(1965) 2 Mad. LJ 516 


7 
AIR 1922 Bom 183: 23 Bom LR 606 6 
(1884) ILR 8 Bom 405 5 


Paras 


an 


D. F. Amin, for Appellants; B. R. Shah, 
for Respondent No, 1. 


S. H, SHETH J.:— The plaintiff 
filed the present suit against the 
defendants to recover a sum of 


Rs. 23,528-85 p. which consisted of the 
principal amount of Rs. 22,342-50 p. lent 
by the plaintifi to defendant 1 firm and 


Defendant 1 is the firm to which moneys 
were advanced by the plaintiff from time 
to time. Defendants 2 to 11 are the part- 
ners thereof. The suit was filed in the 
City Civil Court at Ahmedabad as a sum- 
mary suit. After the defendants entered 
their appearauce in the suit, the plaintiff 
At the 
hearing: of the summons for judgment, 
defendants 2 io 8 and 10 admitted the 
plaintiff's claim. Therefore, decree on 
admission was passed against them. De- 
fendants 1, 9 and 11 contested the suit. 
They. were granted unconditional leave to 
defend the suit. In the written statement 
which they filed, they raised three princi- 
pal contentions. According to them,. the 
suit was barred by time, defendants 2 to 
& and 10 had no authority: to acknowledge 
the liability on behalf of defendant 1 
firm and the suit debt was not created for 
the business of defendant I1-firm. The 
learned trial Judge negatived the defence 
raised by the contesting defendants and 
passed in favour of the plaintiff decree for 
the entire amount. 

2. It is that decree which is challeng- 
ed by defendants 1 and 11 only in this 
appeal. 

3. The first contention which has been 
raised by Mr, Amin who appears on be- 
half of the appealing defendants is that 
the plaintiff's claim was. barred by time. 
The accounts produced by the plaintiff 


_ (Exs: 81, 82, 38, 84 and 85) show that the 


‘Rs, 1186-35 as and by way of interest. . 


mh 


_- `, , 
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‘first: amount which was advanced by tae 
plaintiff to defendant 1 firm was on Bha- 
..darva Vad 7 ot Samwat Year 2013. whieh 
is equivalent to 16th September 1977. 
There are cash book ehtries at Exs. '®5, 
77, 78, 79 and 50 which support the led- 
ger entries Exs, 81 to 85. At Ex. 86 as 
the statement of account written down 
oy defendant 3 on behalf of defendant _- 
frm at the en.i of Samwat Year 2015. 4, 
inter alia, shows that a sum of Rupees 
_ 13,099-08 p. was owed by defendant 1-firm 
to the plaintiff on Kartak Sud 1 of Samwat 
Year 2016 which is equivalent to lsi 
November 1959. At Ex. 87 is the stat>- 

ment of account written down by defea- 
~ dant 8 on behalf of defendant 1-firm at 
the end of Samwat Year 2017. It, inte" 
alia, shows that on Kartak Sud 1 of Sam- 
wat Year 2013 which is equivalent to 9-h 
November 1931 a:sum of Rs. 19,920-83 5. 
was due from defendant 1l-firm. It ws 
payable to the plaintiff. The transactioms 
of money-lenjing between the  plaintif 
and defendant 1 started on 16th Seri. 
1957. Defendant 8 on behalf of defendant 
l-firm by Ex, 66 acknowledged the liak- 
lity of that firm in respect of the amount 
due and payzbie to the plaintiff on Ist 
Nov. 1959. ‘That acknowledgement was 
ruade within time. Therefore, a . fresh 
period of limitation started running from 
that date. The second acknowledgement 
was made on behalf of defendant J-firm 
by defendant ô on 9th Nov, 1961. Thit 
- acknowledgement was also made within 
.the period of timitation from the ja-t 
acknowledgement Ex, 86. A fresh pericd 
cf limitation, therefore, started . runnirg 
from 9th Nov. 1961. The present swi 
was filed on 3rd Sept. 1964. Ex facia, 
_ therefore, the suit was filed within time. 
We may note that defendant 8, Chin- 
bhai Sarabhai, has in terms signed Ex. & 
and Ex. 87 on behalf of defendant 1-Firm 
cf Sarabhai Eatnising. 


4. Mr. Amin has firstly. tried to argu 


that. Exs. 86 and 87 do not constitute tle . 


- acknowledgements of liability. We are 


not impressed by this argument. Ex, 86 ih. 


terms states that a sum of Rs. 13,099-08 m. 
' was payable by defendant 1-Firm © 
-the ° plaintiff. The Gujarati 
which has been used in Ex. 86 is ‘Baki 
Deva": Simiiurly, in Ex, 87 it was stated 
on behalf of defendant l-firm that Rupes 
19,920-83 p. were “Baki Deva” by defer- 
dant. j-firm to the plaintiff. We have no 
doubt in our mind that the expressioa 
“Baki Deva”..constitutes an acknowledge 
ment of liability. Literally translated BH 


means “the bauiance which is owed.” Suca. 


expression 


— [Prs. 3-5] Gaj, 111 


an expression` may not-constitute a fresh| 
promise to pay within the meaning o2 S. 25| 
of the Contract. Act and therefore, if, 

cn the date on which the deb? was 
acknowledged, it was beyond tim2: Ex 
86 or 87 probabiy would not have kelpèd 
the plaintiff. In the instant case, i= they 
constitute the acknowledgements of liabi- 
lity, they are sufficient for the plaintiff to 
establish his claim, We have no-doabt in 
our mind tha: they . certainly constitute 


an acknowledgement of liability. That) E oe 


the expression “Raki Deva” unequivocally 
constitutes an acknowledgement of liabi- 
lity is not required to be supported by: 
any decision. The words themselves are: 
clear enough. However, the -three deci-' 
sions of the High Court of Bombay iend' 
support to the view which we are expres- 
sing. 


5. In Amritlal Mansuk v. Maniklal 
Jetha (1873) 16 Bom. H. C. R- 378, Mr. 
Justice Melvill held that a “Thamkhata” 
written down by the defendant corstitu- 
ted an acknowledgement of liability. In 
Ranchhoddas Nathubhai . v, Jeyzhand 
Khushalchand (1884) ILR 8 Bom. 405, the 
expression “Baki Deva” came up for con- 
sideration befyre Division Bench of the 
High Court of Bombay. Chief Justice 
Sargent delivering the opinion 
Court stated that the Gujarati ords 
‘Baki Deva’ which are of common. tse in 
balancing accounts, import no more than 
the English werds “balance due’, from - 
which an unwritten contract may be -> 
inferred, though they do not themselves - 
emount to a written promise to pey. In 
Chunilal Ratanchand Gujarati v. Laxman 
Govind Dube, 23 Bom LR 606: (AIR . 
1922 Bom 183), the plaintiff sued the. 
Cefendant to recover a certain amount 
on Ruzukhata which was the aczount 
made up after taking . into consideration 
the payments made and interest charged ` 
and signed by the defendant, A Division 
Bench of the High ‘Court of Bombay 
consisting of Sir Norman Macleod. Kt., 


Chief Justice, and Mr. Justice Shah took. | 


the view thai though the Ruzuxhats 
signed by the defendant constitutec an. 
acknowledgement of liability, it did not 
constitute a iresh promise to pay. In the 
instant case, we are not concerned with 
the plaintiffs right to recover a ime- 
verred debt by virtue of Exs. 86 and 87. 
The debt which defendant 1 incurred 
was very mach within time when. on 
behalf of defendant 1 firm, defendant 6 
wrote down ind signed Ex, 86 and ï 
was also within time when defendant ¢ 
on behalf of defendant 1 wrote down 


cf the .- 


"sary. 
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Ex. 87 and signed it. 
Statements of accounts, 
which clearly amount .to acknowledge- 
rents of liability by defendant 8 on 
behalf of defendant 1 firm, save the 
present suit from bar of limitation, ~ 
6. The second argument which has 
been raised dy Mr. Amin is that Exs. 86 
and’ 87 do noc show the dates on woicl: 
they were written and that, therefore, 
. they cannot constitute the acknowledge- 
ment of liability within the meaning of 
Section 19-of the repealed Limitation 
Act (Section i8 of the new Limitation 
Act). In 1959 and 1960 when Exs, 86 and 
87 were written and signed on behalf of 
defendant i-firm, the repealed Limita- 
tion, Act was in force. We may, ihere 
fore, usefully refer to Section 19 there 
of. Sub-sectioa (1) thereof, inter alia, 
provided for the effect of acknowledge- 
ment in writing. Sub-section (2) on 
which Mr. Amin relied provided that 
where the writing containing the 
‘jacknowledgement is undated, oral evid- 
ence may be given of the time when. it 
was signed; but, subject to the provi- 
sions of the Indian Evidence Act, 1872 
oral evidence of its. contents shall not be 
‘received. It has been argued by Mr, 
‘Amin that there is no oral evidence to 
show when Exs. 86 and 87 were written. 
The submission which he has made is 
quite correct. But, in the instant case, 
no oral evidence in this behalf is neces- 
Ex. 86 in terms mentions the date 
Kartak © Sud 1 of Samwat Year 2016, 
which is equivalent to Ist of Nov. 1959. 


Therefore, two 
Exs...86 and 87, 


' Ex. 87 in terms shows Kartak Sud 1 of 


ramwat Year 2018 which is equivalent to 
Sth of Nov. i961, Indeed these two dates 
have been snewn in Exs. 86 and 87 in 
the context of the dates on which the 
amounts shown in those two statements 
‘vere’ due. In normal course of human 
behaviour, ihese two statements -could 
not. have been written before those 
cates. They could have been written 
either on those two dates or on any 
subsequent dates. If we, therefore, take 
those very dates as the dates on which 
‘they were weilten and signed, (they are 
the earliest dates which can be assumed 
in favour of the contesting defendants) 
we find that those two acknowledge- 
rients were made within time, 


7. Mt. Amin has, 
argue that. it is quite probable that 
Exs. 86 and 87 might not have been 
written and signed on the dates shown 
therein but might have been signed 
later and antedated. Such a possibility 


however, tried to 


Firm S. Hathising: v. Shah Ratilal (Sheth J.) ` 


years 


2 
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cannot be ruied out. Defendant 8 on 
behalf of defendant 1 firm could -have 
written and signed those accounts. -at a 
much later date and sent them to the 
plaintiff, It is equally possible ‘that’ he 
might have written them after the origi: 
nal debt had. become time-barred. If 
that was so, the claim made by the 
plaintiff wouid not survive the, bar of 
limitation. However, what Mr. Amin 
has submitted 


allegation that Exs. 86 and 87 
written. long after the respective dates 
shown therein and were ante-dated. was 
required to be proved . by the contesting 
Gefendants. The burden of . proof lay 
squarely upon them. On behalf of the 
contesting aeiendants, defendant < 1, 
Anubhai Sarabhai, alone gave evidence. 


His deposition appears at Ex, 93. He has . 


not stated anything in his evidence in 
this behalf. Therefore, the argument 
which Mr, Ainin has raised on behalf 


of the contesiing defendants before . us 
has no foundation whatsoever. He waz 
trying to build up a castle in the air. 
Taking into account the contents of 


. Exs. 86 and 6&7, we are of the opinion 


that they were written down and sign- 
ed by defendant 8 on behalf of defen- 
dant 1-firm oa the dates shown in. those 
two documenis and that, therefore, there 
were valid and subsisting acknowledge- 
ments of-debt on behalf of defendant 1- 
firm in favour of the plaintiff. He has 
in this conneciion invited our attention 
to the decision of the 
Madras in V. Adikesavel Naidu v., V. K. 
R. Krishnaswami Mudaliar (1965) 2- Mad 
LJ 516. The learned single Judge who 
cecided that case has observed that in 
cases where there-is an acknowledge- 
ment of liability in writing but the 
date is not specified oral evidence may 
be given of the date when such acknow- 
ledgement was made. However, he has 
further observed that it is for the plain- 
tiff to make out that his claim is within 
time and it is for him to let -in evidence 
to show that the acknowledgement was 
made within three years of the original 
date or the date of any subsequent 
acknowledgeinent. He has further ob- 
served that there is no presumption 
that in the absence of any evidence as to 
the exact date 


of the prior endorsement. 
Mr. Amin hes emphasised with refer- 
ence to this decision is that the plain- 
tiff must lead evidence. to show the date 


to us is a mere conjec- 
ture. It is nothing but a guess work, The. .- 
were | 


High Court oi 


of the endorsement, it : 
should be taxen as made within three -- 
What .- 
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on which Exs, 86 and 87 were written sad 
that there cannot be a presumption in 
favour of the plaintiff in that behalf. Ii is 
wrong to say that we are presuming in 
favour of the plaintiff the dates of those 
two documents, Indeed the plaintiff has 
no; led any oral evidence on this aspect 
but Exs, 86 and 87 themselves bear i1e 
dates which we are entiled to take rte 
account. The first contention raised y 
Mr. Amin, therefore, fails and is reject- 


State y, Ramji Mandir 


. ed, i 


8. The next contention which he kas 
raised is that defendant 8 who wrcte 
and signed Exs. 8€ and 87 on‘behalf of 
defendant 1-fiirm had no authority to 
acknowledge the debt. The case of the 
contesting defendants on this aspect is 
much weaker. They have not prodr =d 
in the Court the partnership deed, If 
they had done so, the document werid 
have shown the authority of each of the 
partners of defendant 1-firm. In lhis 
context Mr. Amin has invited our aten- 
tion to the averments made by the piam- . 
tiff in paragraph 5 of the plaint Ex. 1. 
They show that disputes had ar <n 
amongst the partners of defendan. l- 
firm and that defendant 10 had fled 
Civil Suit No. 1080 of 1963 in the (ty 
Civil Court at Bombay for dissolution of 
partnership aad for taking accounts of 
the partnership business, They furtler 
show that that suit was stayed urcer 
Section 34 of-the Arbitration Act and 
that the disputes between the partes 
were referred to the arbitration of Sari 
G. A. Thakkar, Advocate, These aver- 
ments made by the plaintiff only show 
that the disputes had arisen between the 


; partners of defendant 1-firm, They do 


rr. 


partnership irm, 


not show that in 1959 and in 1961 wen 
defendant 8 on behalf of defendanl 1- 
firm wrote down and signed Exs, 86 and 
87 he had no authority to acknowlecge 
the debt which defendant 1-firm owe to 
the plaintiff. Section 18 of the Partner- 
ship Act provides that stibject to the 
provisions of the said Act, a partner is 
agent of the fam for the purposes of 
the business of the firm, A firm alwys 
operates through its partners, one or 
more. Each partner is the agent of the 
firm. Therefore, a partner has gor the 
authority to do all acts which are nec2s- 
sary to be done for the benefit of the, 
in particular to Ecep 
its business running. Section 19 provides 
that subject to the provisions of Sec- 
tion 22, the act cf a partner whic is 
done to carry on, in the usual way, krsi- 
ness of the kind carried on by the- inn, 
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‘authority of a partner 


Cuj. 113 


binds the firm. ‘Sub-section (2) which 
lays down exceptions to the implied 
does not lay 
down that a partner cannot acknowledge 


Trust, Baroda 


‘the subsisting debt of the firm in favour 


of its creditor. It indeed, inter al.a, pro- 
vides that a partner cannot compromise 
or relinquish a claim or a portion of a 
claim by the firm, nor can he admit any 
liability in a suit or proceeding against. 
the firm. Acknowledgement of the liabi- 
lity of defendant 1-firm in respect of 
subsisting debt made by defendant 8 on 
behalf of defendant I-firm neither 
amounts to compromising or relinquish- 
ing a claim or a portion thereof nor 
does it amount to admission of ary liabi- 
lity in a suit or proceeding as against the 
firm, Exs. 86 and 87 were written and 
signed long before the suit was “led, In. 
cur opinion, therefore, the contestiug 
defendants have signally failed to show 
that defendant 6 had no authority t3 
acknowledge on behalf of defer.dant 1- 
firm the subsisting debt in favour of 
the plaintiff. The law did not prevent 
defendant 8 from doing it. The second 
contention which has been raised by 
Mr. Amin is, therefore, withoat anv 
substance and is rejected, 

: Appeal dismissed. 





AIR 1979 GUJARAT* 11: 


- M. P. THAKKAR AND 
N. H. BHATT, JJ. 


State of Gujarat, Appellant v, Ranji 
Mandir Trust, Baroda and others, Res- 
pondents, 


First Appeal Nos, 824 of 1973 and .1i 
of 1974, D/- 29-8-1978.** 

Civil P. C. (5 of 1908), Sections 9, 96; 
O. 41, R. 1, ©. 6, R. 1 — Plea of “Act of 
State” not raised in written statement — 
Effect — Not permissible to be raised m 
appeal, 

Whether or nol the. Municipal Court 
has jurisdiction to try the suit from the 
standpoint of the plea of “Act of State” 
is a mixed question of law ard facis. 


_ Such a question can arise only when the 


State seeks snelter under the doctrine of 
“Act of State” and in terms pleads it in 


*(Only portions approved for r2porting 
by High Court are reported here.) 

**(Against decision of B. R. Patel Civii d. 
(Sr. Divn.), Bharuch in Spl. Civil 
Suit No. 4 of .1971.) 


AW/BW/A374/79;CWM 
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the written statement in order to resist 
the suit and to challenge the jurisdiction 
of the Municipal Court or the Civil 
Court. When no such plea is raise, 
there is no occasion for the plaintiffs to 
lead evidence in order to show by pro- 
ducing oral or documentary , evidence or 
evidence pertaining to the relevant cir- 
cumstances or the mode of dealing with 
them that their right had been express- 
ly or impliedly recognised by the new 
sovereign. In the absence of such a plea 
the plaintiffs are not obliged to antici- 
pate the plea and to lead evidence on 
the point, (Para 4) 


It is true that in any controversy as 
regards the existence.of such a right, 
the burden of proof rests on the plain- 
tiffs to establish that the new sovereign 
had recognised or acknowledged the 
right in question. It, however, does not 
mean that a controversy must be antici- 
pated and the plaintiffs must lead evid- 
ence in order to discharge a burden 
which in view of the pleadings and the 
issue. never came to rest on their shoul- 
ders. AIR 1964 SC 1043, une. 
: (Para 4) 

In the absence of ih a plea and nav- 
ing regard to the fact (1) that no issue 
was raised and (2) that even the defen- 
cant-State and the Government Pleader 
did not even realise that such a plea 
could be raised and did not raise the 
plea and even acid not address any argu- 
ment in the trial Court, the State can- 
not be permitted to raise it for the first 
time in the course of the appeal. This 
must be so, for serious prejudice would 
be caused to the other side and it can- 
not be done without creating a situation 
where miscarriage of justice takes place 
not for the fault of the plaintiffs but on 
account of the fault of the defendant in 
not raising the plea and in not: even 
arguing the point in the trial Court. 

(Para 4) 

Anno: AIR Comm, C. P. C. (th Edn.). 
S. 9, N. 57; O. 41,- R. 1, N. 11; O. 6, R. 1, 
N. 2A, 


Cases Referred: Chronological Paras 
AIR 1964 SC 1043 4 
(1859) 7 Moo ind App 476 (PC) ee: 


In F. A. No. 624 of 1973: 


G. T. Nanavati Asstt. Govt. Pleader, for 
Appellant; N. R. Oza; (for Nos: 1 and 4) 
and J. U. Mehta, Asstt, Govt. Pleader, 
Cor No. 5), for Respondents. 

In F, A. No. il of 1974: . 

J. U. Mehta, Asstt, Govt. Pleader, far 

Appellant; N. R Oza, (for Nos. 1 to 4) 


State v. Ramji Mandir Trust, Baroda (Thakkar J.) 


ALR. 


and G, T. Nanavati, Asst, Govt, Pleader 
for No, 5), for Respondents. 


THAKKAR, J:— 1 to 3, «x x x 

4. To grant or not to grant leave to 
urge this new plea of “Act of State” is 
the question we must resolve at the 
threshold. In our opinion, whether or 
not the Municipal Court has jurisdiction 
to try the suit from the standpoint of 
the plea of “Act of State” is a mixed 
question of law and facts. Such a plea 
must in the first place be raised in the 
writien statement. An issue must be 
framed on this question and parties 
must -have an opportunity to adduce 


.evidence on this plea. It is possible that 


in a’ given. case a pointed issue may not 
be raised and yet the parties may have 
understood that defence of “Act of 
State” was sought to be urged and, par- 
ties may adduce evidence on the point. 
So far, as the present case is concerned, 
apart from the fact that there was no 
such plea in the written statement and 
no such issue was raised, the parties 
never realised that the defence of “Act of 
State” was sought to be relied upon by 
the State in order to defeat the present 
suit, This position is incapable. of being 
disputed having regard to the fact that 

even the learned Govt. Pleader who ap- 
peared in the trial Court did not raise 
any such contention and did not urge 
any argument in the context of this 
plea. Under the circumstances, we are 
faced with the question whether we 
should permit the learned Assistant Govt. 
Pleader to urge this plea at this junc- 
ture. At the cost of repetition it may be 
stated that even now the. State has not 
come forward with an application for 
leave to amend the written statement. If 
the State had applied for the amend- 
ment of the written statement and if the 
Court had granted it, the matter would 
have had to be remanded to the trial 
Court in order to enable the piaintiff to 
lead evidence in order to establish that 
there was sufficient recognition of his 
rights either in express terms or by im- 
plication or by conduct. As per the law 
laid .down in Secretary of State for India 
v., Kamachee Boye Sahaba, (1859) 7 Moo 
Ind App 476 (PC) which has been quoted 
with approval by the Supreme Court in 
State of Gujaral v, Vora Fiddali, AIR 
1964 SC 1043 at page 1054, a citizen, 
seeking to enforce rights against the . 
ney sovereign may show that the rights - 
which were conferred or recognised by 
the old sovereign were recognised by the 
new sovereign after the taking cver of the 
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that this can be shown by . an express 
agreement of recognition or. an impiied 


agreement which may be proved by ‘the 


circumstantial evidence or, by the. mcce of 
dealing with them which the new sve- 
reign adopted from which an inference 
regarding implied election to respect them 


-ican be drawn, Such a question’ can arise 
-lonly when the State seeks shelter U-der 


.{the doctrine of 
iterms pleads it in the written statement 


stow 


"Act of State’ anz in 


-jin order-to resist the suit‘and-to chal-snge 


jor the, Civil ; Court,’ 
jis, raised, there | 


the ‘jurisdiction of the municipal Ceurt 
When no such plea 
is no occasion for the 


l plaintiffs to lead evidence in order to =a0w 
by producing oral or documentary =vid- 


ence or evidence pertaining {othe relerant 
circumstances or the mode of dezJing 
with them that their right had beer. ex- 
pressly or impliedly recognised by the 


Inew sovereign. In the absence of stich a 


‘Irlea, the plaintiffs dre not obliged to sati- 


cipate the plea and to lead evidence on 


‘|the point, It would be casting an unbear- 
‘able ‘burden onthe plaintiffs to require 


jthem to lead positive evidence on the 


point though no such plea is raised br the 
State in anticipation of sucha plea. & is 
not obligatory on ‘the State to raise such 


a plea, If the State itself does not realise 
‘that such a piea is.open to it and if sven 


the Government Pleader does not realise 


“this position, would it be, right to throw 


the burden on the plaintiffs and. their 

learned advocate to anticipate that such 
a plea may be raised at a further cate 
and to lead evidence in order to estaz-ish 
that the right had been recognised? To 
pose the question is to answer it.. Ir the 
absence of a plea in this behalf, the suit 


of the plaintiffs cannot. be thrown oLz on 
"the ground 'they should have anticipzted 


the plea only, not at the stage of the tial 


but at the stage of a future appeal and - 
‘should have adduced evidence, Leaned 


- ‘Assistant. Govt: Pleader called our azn- 


tion 'to.the “ten propositions whick are 


‘adumbrated in‘ para (52) of Vora Fiddzli’s 
‘case (supra).: Reliance is placed on pro- 


positions .Nos. Oy: and o which read as 


vnder:— >. 


= “(9) Such an. PAN or recogni: ion 


may:be either express or may be imed 


-from circumstances and evidence app=ar- 
-ing from the mode of dealing with trose 


rights by the new sovereign. ‘Hence, the 


. Municipal Courts have the jurisdicticr to 
find out. whether the new sovereign has 


‘Or has not: recognised. or 'acknowle=Jed 


State v, Ramji Mandir Trust, 


- sovereign power from the old ruler and -the rights in question, 


.or by implication, as aforesaid. 


. acknowledged the right in question, 


‘pleadings and the issue 
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either expressly 


(10) In any controversy as to the exist- 
ence of the right claimed agains: the new 
sovereign, the burden of proof Les on the 
claimant to establish that the new sove- 


reign. had recognised or alate the 


right in question.” 


- Proposition (3) does not in any manier 
help the case cf the appellant. It is no 
doubt-true that an agreement conferring 
the ‘right on a citizen or recognising his 


‘right may be express or impliecé from the 
` circumstances 
from the mode of dealing with this right 
. by the'new sovereign, But 


and . evidence appearing 


zhen the 
question is not as to whether it is neces- 


‘sary to establish ‘that there was recogni- 
-tion ‘on the part of the new soverzign, The 


question is, is it incumbent on a plaintiff 
to lead evidence in order to show that 
there was either express or implied recog- 
rition from circumstances or the mode of 
cealing with his rights as soon as il is 
realised that the rights were created in 
his favour before the taking over ot 
sovereign power by the defendant State? 
This aspect we have already discussed at 
length a moment ago. So far as proposi- 
tion (10) is concerned, it is imlubitably 
clear that in any controversy as regards 
the existence of such a right tke burden 
of proof rests on the plaintiffs to establish 
that the new sovereign had reecgnised cr 
If, 
owever, does not mean that a contro- 
versy must be anticipated and the plain- 
tiffs must lead evidence in order to dis- 
charge a burden which in view of the 
never came to 
rest- on:their shoulders. Proposition (16) 


-opens ‘with. the» words “in any contro- 


versy”. Where is the controversy in the 


, present case? It must be first skown that 
the controversy existed before it can be 


argued that the burden has not been dis- 
charged. In oiaer that a controversy 


comes into existence, the defendant State 
-has to raise ihe plea and raise an issue. 


As no such controversy was reised, the 
issue never ‘arose. We are not prepared 


‘to-enlarge the scope of the aforesaid pro- 
_ position suggested by the Assistant Govt. 


Pleader by taking the view thatthe bur- 
den requires to be discharged by the 
plaintiffs whether or not the controversy 
is raised by anticipating that su<h a plea 
may 'bé raised by the State at a future 
date in a higher forum. The‘ position is 
so Clear that it is not necessary to invest 


further- public time on this point, Suffice | 


it to say that in the absence af such`a 
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plea and haviag regard to the fact (1) that 
no issue was raised and (2) that even the 
defendant-State and the learned Govern- 
[ment pleader did not even realise that 
such a plea couid be raised and did not 
raise the plea and even did not address 
any argument in the trial Court, the Siate 
cannot be permitted to raise it for the 
first time in the course of the appeal. This 
must be so, for serious prejudice wouid 
be caused to the other side and it cannat 
be done without creating a situation where 
miscarriage of justice takes place not 
for the fault of the plaintiffs but on ac- 
count of the fault ofthe defendantin not 
raising the plea and in not even arguing 
the point in the trial Court. We may 
also mention that having regard to the 
view We are taking it is not necessary to 
deal with the argument urged on benalf 
of the other side that the very stand 
taken by the Government that the grant 
in question had teen revoked or resumed 
on March 3, 1950 postulates that it was 
once accepted and recognised by the State 
for the State cannot resume or revoke the 
grant which it does not treat as being in 
existence, 

Appeals dismissed. 
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S. H. SHETH AND M. K. SHAH, Jj. 
Vanitaben Bhaishankar Pandya, Appellant 
v. Divaliben Premji and others, Respondents. 
First Appeal No. 418 of 1974 with Cross» 
Objections, D/- 3-8-1978.*° , 


Trusts Act (2 of 1882), S. 82 —- Amount 
deposited by Hindu husband in joint names 
of himself and wife — Presumption of intend- 
ed advancement not applied in. India, 


In the absence of proof of gift of the 
amount deposited by Hindu husband into 
bank in the joint names of himself and ‘his 
wife, there would be a resulting trust in his 
favour, the doctrine of presumption as to in- 
tended advancement to the other person not 
being applicable in India. AIR 1928 PC 172 
and AIR 1921 PC 56, Foll. (Para 18) 


Anno: AIR Manual (8rd Edn.) Trusts Act, 
S. 82, N., 8. Ea 


“Only portions approved for reporting by 
High Court are reported here. 
**(Against decision of N. D. Nanavati Civil J, 
(Sr. Divn.) Rajkot, in Spl. Civil Suit No, 65 
of 1971.) . l 


' AW/BW/A63/79/TVN/DVT 


- Vanitaben v. Divaliben (Shah J) 


A.I. R. 
Cases Referred: Chronological Paras 
AIR 1928 PC 172: 26 All LJ 1211 -© 18 
AIR 1921 PC 56 18 
(1869) 13 Moo Ind App 282 (PC) 18 
(1854) 6 Moo Ind App 53 (PC) 18 


Suresh M. Shah, for Appellant; J. R. Nana- 
vati, for Respondent Nos. 1, 3 to 6. 

M. K. SHAH, J. :— This first appeal and 
the cross-objections filed therein arise out of 
the judgment and decree of the learned Civil 
Judge (Senior Division), Rajkot in Special 


Civil Suit No. 65 of 1971. The appellant is the 


original plaintiff and she is a married daugh- 
ter of deceased Bhaishankar Odhavji Pandya 
who died intestate on 4th Oct., 1969 at Raj- 
kot. The respondents are the original defend- 
ants. Defendant No, 1 is the widow of the 
deceased. Defendants Nos. 2 and 3 are his 
sons and defendants Nos. 4, 5 and 6 are his 
daughters, 


The plaintiff filed the suit for partition of 
the properties mentioned in Schedules A and 
B attached to the plaint. The property men- 
tioned in Schedule ‘A’ is a house called Pan- 
dit Niwas situated in the area called Prahlad 
Plot at Rajkot valued at Rs, 40,000/- by the 
plaintiff. The property mentioned in Sche- 
dule ‘B’ consists of cash amounts alleged to 
have been deposited in two Banks at Rajkot 
and certain amount alleged to be in the postal 
savings bank account at Rajkot, as also gold 
and silver ornaments. cash at hand amounting 
to Rs. 2,000/- and other movable articles. It 
was the plaintiff's case that the plot of land 
on which the house was later constructed was 
purchased by the deceased in the name of 
defendant No. 1 by his own moneys and he 
later got the house constructed thereon also 
at his expense. The cash and other movables 
also belonged to the deceased. The plaintiff, 


therefore, claimed 1/7th share in the said 
properties. 
2 tod. xxxNxxxxxx ' 


5. Mr. Suresh M, Shah, the learned Ad- 
vocate appearing for the appellant submits 
that the lower court erred in holding that the 
house belonged, to defendant No. 1 in spite of 
the finding by that court that initially the 
land was purchased, as well as construction 
put up thereon, by the funds contributed by 
the husband. Mr. Shah’s contention is that, 
unless it is shown by defendant No. 1 that 
the land was purchased by her own earnings 
and that the cost of construction also was 
met from her exclusive funds, it cannot be 
held that the house belongs to her and the 
learned Judge, therefore, erred in not holding 
that the house was the property of the hus- 
band left behind him to be inherited by his 
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heirs including the plaintiff who had L/7th 
share therein and that she was, thereore, 
entitled to partition. 

6 to I7. x x x x x: 

18. The cross-objections are confine] to 
the finding with regard to the bank acccunts 
and movables. So far as the bank acccunts 


are concerned, it is an admitted fact that they - 


originally stood in the joint. names of dezend- 
ant No, 1 and her deceased husband. Beyond 
the bare word of defendant No. 1, thee is 
nothing to show that the --amount of 
Rs. 21,000/- admittedly standing in the 
joint names was her exclusive property In 


such cases, it has to be borne in mind that a : 


Hindu husband has a tendency to deoosit 
such savings in the joint names of himselt and 
his wife. 
Ram Ditta. AIR 1928 PC 172 an exceztion 
made in English law to the effect. that a gift 
to a wife is presumed, where money bezong- 
ing to the husband is deposited at a Baak in 
the name of a wife,.or, where-a depcsit is 
made, in the joint names. of both. husbanc and 


wife, has not been admitted in Indian Jaw. 
uode the different conditions which atach. 


to family life and where the social rel&ion- 
ships are of an essentially different charscter. 


The principle to be applied has been. sated . 
in Kerwick v. Kerwick.. AIR 1921 PC 56 in- 


the following terms :— 


“The general rule and principle of the. In- 
dian law as to the resulting trusts differ. but 
little, if at all, from the general rule of ` Eng- 
lish law upon the same subject, but in their 
Lordships’ view it has been established. by 
the decisions in the case of Gopeekrist. v. 
Gungapersaud, . (1854) 6 Moo Ind 
App 53 (PC) and Uzhur Ali v. Hebee 
Ultaf Fatima, (1869) 18 Moo Ind App 
932 (PC), that owing to the wide- 
spread and persistent practice which prevails 
amongst the natives of India, whether w oho- 
medan or Hindu, fer owners of propery to. 
make. grants and transfers. of it benand for 
no: obvious. reason or apparent purposes, 
without the slighest intention of vestirg in 
the donee any beneficial interest in the pro- 
perty granted. or transferred, as, , well -æ. the 
usages which these natives have adoptec and 


which have been protected -by statute, n>-.ex- 


ception has ever been engrafted on the zene- 
ral law of India negativing the presumotion 
of the resulting trust in favour of the person, 
providing the purchase money, such ag has, 
by the courts of Chancery in -the exercise of 
their equitable jurisdiction, been engrafted 


on the corresponding law in England in “hose - 


cases, where a husband or father- pays -the 


Upleta ‘Municipality v. Y. H.-A. Fulara ” 


As observed in Guran Ditta ~. T.. 
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money -and the purchase is taken in the name 
of a wife or child. In such a case there is, ° 
under the. general law in India, no presump- 
tion of an intended advancement as ‘there is 
in England”. 


It was, ther ae held that Gets was no 
presumption in the deposit note of an intend- 
ed advancement in favour of Mt. Gurji and 
that. the sum of Rs, 1,00,000/- and interest 
were the property of Teku Ram and remain- 
ed at his disposal at the date of his death as 
found in the decision of the Courts below: 
Here also, there cannot be any presumption 
that the amounts, which as admitted by de- 
fendant No. 1 were deposited in the bank ac- 
counts by her husband in the joint names of 
herself and her husband, did exclusively be- 
long to ‘her. On the contrary, the presump- 
tion would be that the amounts belonged to 
the husband and he, owing to the aforesaid 
widespread and persistent practice deposited 
the same in the joint names of himself and 
his wife. The finding of the learned Judge, 
therefore, that the State Bank deposit to the 
tune of Rs. 21,000/- was the property of the 
deceased cannot be said to be erroneous. 
There is no evidence on record, ‘except the 
bare word of defendant No. 1, and «the fact 
that the ‘amounts were in the joint names of 
herself.and her husband, to show that the. 
same belonged to her exclusively, “But she. 
would be entitled to a deduction of 
Rs. 2,000/- spent for the funeral and other - 
ceremonies as held by the trial court and the 
decree, therefore, in this respect of the trial 
cOurt is confirmed. 
19. XXXXX XXXX. 


20. The result will be that both appeal as . 
well as cross-objections., will _ be dismissed. . 
However, there will be no order as to costs in 
Bot., 

_ Appeal and’ Cross Objections 
dismissed. 
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es ON, H. BHATT, | ae 
Upleta Municipality, Upleta, Appellant v. 
— Haji Adam Fulara and others, Respon- 
ents 


Second Appeal- No. NR of 1974, Di 28 6- 
1978. | 


Only portions approved for reporting by 
High Court are reported here. 
**(Against decision of H, S. Vadodaria, Asst. 
J., Gondaľ in Civil Appeal No. 14 of 1966.) 


LV/CW/F359/78/DHZ. - 
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(A) aes Municipalities- Act (84 of 
1964), S. 253 (1) (b) — “In respect of any 
act done in pursuance or execution or intend- 
ed execution of this Act” — Municipality put- 
ting up public latrines and] closing a part of 
public street., 


It is one of the duties of the municipalities 
to. make provision for public latrines. In the - 
year 1959, the provisions of the District’: 
Municipal Act were applicable and Sec. 54 
laid down. putting up of such latrines as one ` 
of the duties of the mimicipality. So, thë 
act of putting up of latrines by the Munici: 
pality was in pursuance of the Act or in‘ ex: 
ecution of the duties laid down under the ‘Act 
or at any rate was an action undertaken with - 
the intention to execute the duties under the 
Act, The action of the municipality in pur-. 
porting to close thé road under S.°146 and’ 
constructing the latrines on that part of the’! 
public street with a view to stop that part of 
the public street from’ being used by the pub- 
lic for passing and repassing was not an act ` 
dehors the provisions of the Gujarat Munici- 
palities: Act. Hence the suit filed’ without any 
notice would be a suit still-bom and liable to: 
be dismissed on that count. The action of thé’ 
municipality could not be said to be illegal in _ 
so far as the municipality had committed an’ 
act infringing the plaintiff's right as the owner 
of the adjacent - property to have access to 
every inch of the public street. The munici- 
pality purported to discharge its statutory:! 
duties. It might be'an act’ offeriding against 
a‘private individual’s right, but that could’ 
not be said to be an act unlawful or illegal . 
or ultra vires, Hence Sec, 258 was squarely 
attracted and the original suit having been 
filed without giving a notice in writing was 
initially bad and was liable. to be dismissed. . 


(Para 5) ` 


(B). Gujarat Municipalities Act (84 of 1964), 
S. 253 (1) (a) — Suit to be instituted within 
six months of accrual of cause of action — 
Latrines constructed by municipality on the 
public street —' Held this:. amounted to a 


continuing wrong and - S. 22 Limitation Act’ 


applied. (Limitation Act (86 of .1968), S., 22). 
(1976) 17 Guj LR 44, Foll. (Para 7) ; 
Anno; AIR Comm, Lim. Act, ' (Šth Edn Jii 
S. 22, N. 18. 
Cases Referred: Chronological Paras 
(1976) 17 Guj LR 44 ae 
AIR 1955 Sau 63 ,. 6 
H. M. Mehta, .. for Appellant: acs M.. 
Shah; for Respondents, ' 
: JUDGMENT :— 3-42 Xx x cx.'x 


5. It is in the light of the above ‘admitted 
or established facts that the various questions | 


Upleta “Municipality. v. Y. H. A. Fulara’ (Bhatt J.) 


ALR 


raised in this case are required to be decided. 
The first and foremost question which goes 
to the root of the plaintiffs casé and which 
was urged in both the.courts below was: the 
question’ of a notice before: the institution: of 
the suit..Under S. 253 of the Gujarat Muni- ` 
cipalities. Act, 1963, the notice is required to. 
be given before any. action is taken against . 
| the municipality. S,:258 (1) is quoted below: 


“953 a) No’ suit shall ‘lie against a munici- 
pality or against ‘any officer or servant of 
municipality in respect ‘of any act done in. 
pursuance or execution or intendéd execution 
of this Act, or in respect of ‘any. alleged neg- 
lect or default in the: ‘execution, of this Act s 


(a) ue ‘it is instituted within six months ° 
next after the accrual ‘of the cause’ of action; 
and” . i r i ; : gts 


(b) until’ the Lae of otie ‘month: after 
notice in writing has been, in the case of a. 
municipality, ‘delivered or left at the ` munici-. 
pal office. and, in. the case of an officer or 
servant of a municipality, delivered to, him 
or, left at his office or place of abode; and 
all such notices shall state with reasonable 
particularity the causé of action and the. 
name and: place of abode of the intending | 
plaintiff and his advocate, ‘pleader or, agent” 
if any, for the purpose of the suit.” here 


Mr. Mehta urged that ake the action of the : 
municipality in putting up the ‘four latrihes 
was considered to be in pursuance of the Act ; 
or. in, pursaunce ‘of the execution of the Act | 
or at. any rate intended ‘execution of the duty 
under this Act, the suit, which is in respect’ 
of this very Act, could not be instituted un- 
less the notice contemplated in Cl, (b) was, 
given. Admittedly no such notice was’ given, 
prior to the institution of the suit. Mr. Suresh 
M. Shah, the learned advocate for the. res- 
pondent-original plaintiff however, urged that] 
the action of the municipality was illegal in 
so far as the municipality had committed an 
act infringing the plaintiff's right as the owner! 
of the adjacent property to haye access toj 
‘every inch of tlie ‘public street and the ‘said 
act, of the’ municipality cannot: be said to be} 
in the: intended execution’ of the ‘Act. If the) 


: argtiment: advanced by Mr. ‘Shah holds good 


the ‘question of notice and even the question} 
of limitation would not arise, I, am’ not pre- 
pared: to hold that the action of the munici-|’ 
pality in purporting to close the said road 
under Sec. 146 of the Act and constructing 
the latrines on that part of the public street): 
with a view to stop that part of the‘ public] 
street from being : ‘used by the public for pass- 
ing and ‘repassing was an act dehors the provi- 
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sions ‘of the Gujarat Municipalities Act. It 
is one of the duties of the municipalities to 


make provision for public latrines. In the 
year 1959, the provisions of the Distr.ct 


Municipal Act were applicable and Sec. 54 


laid down putting up of ‘such latrines as 02e 
of the duties of the municipality. So. the ect 
of putting up of latrines, was in pursuance 
of the Act or in execution of the duties leid 


down under the Act or at any rate was m- 
action undertaken with the intention to Ex- 
ecute the’ duties under thé Act. If it be so, 


the suit filed without any notice would be a 
suit still-born and liable to be dismissed on 
that count, i ‘ 


_6. ‘Mr. Shah, the learned advocate for tae 
plaintiffs, however, invited my attention to 


State v. Jesinghbhai Chhitabhai’ 


the judgment of the Saurashtra High Court in 


the case of Tilakchand'' Dhanji v. Dhoraji 
Municipality (AIR 1955 Sau 68) and urged 
that the owner of an adjacent property has 


a right of access'to the highway’ on all poirts 


on his boundary and the access is not to be 
réstricted to any particular point. He, there- 
fore, urged that if there was any obstruction 
to the access at any point. he had a right 
to have the obstruction removed and the 
obstructionist-municipality’s act could be said 
to be an unauthorised and illegal act. I do 
not subscribe to the latter part of the submis- 
sion of Mr. Shah, If the municipality had 
done any act mala fide or out of ulterior 05- 
jects or without any statutory powers with it, 
the matter, would havé been totally differert: 
As I ‘said above, the municipality purported 
to, discharge’ its ‘statutory duties. The azt 
cannot be “said to be, illegal in the sense > 
violating ‘some specific provision of law. It 
may be an act offending against a private 
individual’s right, but that cannot be said “o 
be an act unlawful or illegal or ultra vires. 
If it, be so, Sec. 253 will be squarely attracted 


and the original suit having been filed with-' 


out giving a notice 'in writing was initially bed 
and on this count is liable to be dismissed. 


7. Mr. Mehta had also urged that the suit 
was barred by limitation in so far as the suit 
was filed after the period of six months’ as 


3 
$ 


laid down Cl. (a) (1) of S. 253 of the Act. In' 


this ‘connection, ‘Mr. Shah for the plaintiffs 


urged that the action of the municipality in' 
was a i contina- 


putting up the -latrines 
ing wrong and Section 22 of tks 
Indian Limitation Act. would be attracted. fn 
this connection reliance was placed upon tke 
judgment of the Division Bench ef this High’ 
Court'in the case the President, Kalol 
District ‘Municipality, Kalo! v. Bai Chamra 
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(1976)'17 Guj LR 44, In that case putting 
up of cabins by the municipality in the public 
street was held to be a continuing wrong. J 
am bound to follow the said judgm2nt be- 
cause the ratio laid down there would ‘squarely 
apply to the present case’ where ins:ead of 
cabins there are latrines’ constructed How- 
ever, this finding in favour of the plaintiffs 
will not save their suit which, as saic above 
is liable to be dismissed for want of a’ statu- 
tory notice as required under S. 25% (b) of 
the „Gujarat Municipalities Act. 


.'8. The result is that. the appeal is requir-- 
ed to be allowed and is allowed. Ths judg- - 
ment and decree passed by the learred ap- 
pellate Judge.are set aside and the plaintiffs’ . 


' suit stands dismissed. In view of the various 


technical pleas that were raised hones:ly and 
bona fide, it is in the fitness of thinzs that 
the parties should bear their own costs, | 

Appeal allowed. . 
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5. T.. SHETH AND R. C: MANKAD, JJ. 
State of ‘Gujarat, Appellant v. Jesirghbhai 
Chhitabhai and another, Respondents.. l 


First Appeal No. 385 of 1971, D/- 27-1- 
1978.° i 


` Bombay Land Revalins Code (41 of io 
Ss. 63 and 64.—- Alluvial land and Bet Bha- 
tha (dereliction) land — Distinction ‘between 
— Right of adjacent land owner to pikea 
indicated, © o l 


Where there is “gradual, dow aid imper- 
ceptible” accretion of land, it is allurion or 
alluvial Jand. However, if there is a sudden 
emergence of some land either on account of 
flood or on account of river changiag its 
course or on account of other natural cr phv- 
sical forces, it is dereliction or Bet 3hatha 
land. - (Para 6) 


In a case shes the alluvial land -dces. not 
exceed one acre. the occupant of the adja- 
cent land is entitled to its. temporary use: 
But when it exceeds one acre, the occupant 
is not entitled 'to its temporary use tut has 
only a preferential right to purchase it when 
the Collector decides to dispose it of. Ss. 63 
and 64 of the Bombay Land ` Revenue Code, 


Only, portions approved for reporting by 
‘High Court are reported here. 

*°(Against ‘decision of B. B. Naik, Civil J. 
(Sr. Diva.) Broach in Spl. Civil Suit No. 13. 
of 1969.) 


Gv/AV/ €086/78/DVT 


120 Guj. [Prs. 1-7] 


therefore, statutorily lay down the rights of 
the adjacent owners in case of alluvial land. 
There is, however, no provision in the Code 
which lays down how a Bet Bhatha land or 
dereliction land is to be dealt with. In 
absence of any statutory provision dealing 
with such kinds of land, it must vest in the 
State and it will be open to the State to dis- 
pose it of in such reasonable manner as it 
thinks fit. In other words, the rights which 


the plaintiffs have in regard to alluvial land 


under Ss. 63 and 64 of the Code will not be 
available to them if the land is found to be 
dereliction or Bet Bhatha land. They will 
have to stand in queue to purchase it. 
(Paras 7. 8) 

Cases Referred: Chronological Paras 
ATR 1922 FC 105: 49 Ind App. 67: 20 All 

LJ 488 4 

K. M. Chhaya, Asst. Govt. Pleader, for the 
State; I. M. Nanavati with R. M. Vin, for 
Respondents. 


S. H. SHETH, J.:—- The plaintiffs are the 
owners of Survey No, 395 situated on the 
northern bank of Narmada river in Broach 
District. It admeasures 99 acres and 17 gun- 
thas. It is their case that on account of the 
slow and gradual shifting of the course of 
Narmada, alluvial land was formed which ad- 
measured 21 acres. They took its possession 
and began to cultivate it. The revenue autho- 
. rities noticed that these 21 acres of land 
(hereinafter referred to as ‘the suit Jand’) was 
not alluvial land but was Bet Bhatha land 
and that the plaintiffs were not entitled to 
hold it. Therefore. the Collector, Broach, 
issued on 11th May, 1967 notice to the plain- 
tiffs for handing over its possession to the 
revenue authorities. The plaintiffs, therefore, 
filed the present suit for a declaration that 
they are the riparian owners of the suit land, 
that they are entitled to take its possession 
and that the suit Jand cannot be dealt with 
except in accordance with Ss. 63 and 64 of 
the Bombay Land Revenue Code. They also 
pleaded that they are in lawful possession of 
the suit land and that the notice issued by 
the Collector is illegal. 


2. In defence, the State denied that it 
was alluvial land but contended that it was 
Bet Bhatha land which was formed in 1961- 
62. The State also contended that the, plain- 
tifs did not have any right to the suit land. 


3. The learned trial Judge held that the 


suit land was alluvial land and not Bet Bha-. 


tha land. In that view of the matter. he fur- 
ther held that the plaintiffs were entitled to 
it in terms of Ss. 63 and 64 of the Bombay 
Land Revenue Code. He,: therefore, passed - 
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in favour of the plaintiffs decree as prayed 
for by them. 

4. It is that decree which is challenged 
by the State of Gujarat in this appeal. The 
only contention which Mr. K. M. Chhaya has 
raised on behalf of the State of Gujarat is 
whether the suit land is alluvial land or Bet 
Bhatha land. In Secretary of State for India 
in Council v. Raja of Vizianagaram, 49 Ind 
App 67:(AIR 1922 PC 105), the Privy 
Council has held that the recognition of 
title to alluvial accretion is largely governed 
by the fact that the accretion is due to the 
normal action of physical forces. It has been 
observed in that decision that under English 
rule alluvial accretion must be “gradual, slow 
and imperceptible”. Elucidating this charac- 
te: of alluvial accretion, the Privy Council 
has further held that ‘slow’ and ‘impercepti- 
ble’ are onlv the qualifications of the word 
“gradual”. 

5. The word “gradual” with its qualifica- 
tions only defines a state relating to the con- 
ditions to which it is applied, However, the 
Privy Council has warned that the actual rate 
of progress mecessary to satisfy the rule when 
used in connection with English rivers is not 
necessarily the same when it is applied to the 
rivers in India. 

6, In Aiyer’s Law Terms and Phrases, 
1978 Edition. the connotation of the expres- 
sion “alluvion” has been stated as “an im- 
perceptible addition when anything is so 
gradually and secretly added: that we cannot 
perceive by our senses the quantity which 
at each moment of time is detached from the 
land of another person and added to others”. 
In other words, ‘alluvion? is an imperceptible 
increase. A land is said to be acquired’ by 
alluvion when it is acquired so gradually 
that one cannot say how much was added at 
a particular time. However, if the accretion 
is sudden, it is called dereliction, It is, there-: 
fore, clear that where there is “gradual, slow 
and imperceptible’ aceretion of land, it is 
alluvion or alluvial land, However. if there is 
a sudden emergence of some land either on 
account of flood or on account of river 
changing its course or on account of other 
natural or physical forces, it is dereliction or, 
Bet Bhatha land. 

7. The question relating to alluvial land 
has been dealt with by Ss. 63 and 64 of the 
Bombay Land Revenue Code, 1879. S. 63, 
inter alia, provides that when it appears 
to the Collector that any. alluvial land, which 
vests under any law for the time being in 
force in the State Government, may with 
due regard to the interests of the public re- 
venue be disposed of, he shall offer the same 
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to the occupant, if any, of the bank or storo 
on which such alluvial land has formed._ In 
other words, S..63 gives to the neighbou-ng 
Occupant or the occupant of the adja-ənt 
land the priority in the matter of purcha ng 
it. Sec. 64. divides alluvial land into avo 
parts and provides that when alluvial “=nd 
forms on any bank or shore, the occupent, 
if any, of such bank or shore shall be entijed 
to the temporary use thereof unless or ratil 
the area of the same exceeds one acre, In 
other words, if the alluvial land whicca is 
formed on any bank or shore is one acrs or 
less, the. occupant of the adjacent lan“ is 
entitled to. its temporary use. It is clear &om 
this provision that for such temporary uss of 
such land, no permission from the Govx=rn- 
ment is necessary. The later part of S 64 
provides for a situation where the allr-jal 
laud exceeds one acre. It lays down that 
when it exceeds one acre, it shall be ať the 
disposal of the Collector subject to the pro- 
visions of S. 68. In other words, in a zase 
where the alluvial land does mot exceed Jne 
acre. the occupant of the adjacent lard is 
entitled to its temporary use; But whea it 
exceeds one acre, the occupant is not entitled 
to its temporary use but has only a prefaen- 
tial right to purchase it which the Collector 
decides to dispose it of. Ss. 63 and 64 ot the 
Bombay Land Revenue Code, therefore, sta- 
tutorily lay down the rights of the adjexent 
owners in case of alluvial land. If we come 
n the conclusion that the suit land is the 
jalluvial land, certainly the plaintiffs w-uld 
be entitled to a declaration of their rzhts 
tunder Ss, 63 and 64 of the Bombay Land 
|Revenue Code and it would not be opæ to 
ithe Collector to deal with or dispose of the 
isuit land in any menner otherwise thes in 
‘accordance with Ss, 68 and 64 of the Bom- 
ibay Land Revenue Code. 


8. No provision has been pointed or- to 
us which lays down how a Bet Bhatha Jand 
or dereliction is to be dealt with. In absence 
of auy statutory provision dealing with zuch 
kinds of land, it must vest in the State acd it 
will be open to the State to dispose it -f in 

deuch reasonable manner as it thinks fit In 
other words, the rights which the plař-tiffs 
have in regard to alluvial land under S: 63 
and 64 of the Bombay Land Revenue “ode 
will not be available to them if the laad is 
found to be dereliction or Bet Bhatha ‘and. 
They will have to stand in queue to pur- 
chase it. 

9 to 20. XXXXXX 

Appeal allewed. 
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First Appeal No. 180 of 1973, L/- 24-3- 
1978.54 

(A) Motor Vehicles Act (4 of 1939}, Sec- . 
tion 110-B — Damages for loss caused to the- 
estate of the deceased — Who can claim — 
(Fatal Accidents Act (1855), S. 2). 


Any compensation on account of less to the- 
estate which is awardable under $. 2 of the 
Fatal Accidents Act, 1855 is in respect of the 
pecuniary Joss to the estate of the deceased 
resulting from the dccident. Damages for 
the loss caused to the estate are to be claim- 
ed on behalf of the estate and when recover- 
ed form part of the assets of the eszate, The 
claim for such compensation can only be 
made by those who would succeed to the 
estate or on their behalf. It cannot be made 
by someone who has no legal right tc: succeed 
to the estate. Para 17) 

In the present case the deceased left be- 
hind him his wife and a minor daughter, It 
was nobody’s case that the deceased had left 
behind him any Will. The partes were 
Hindus and they were governed by tne Hindu 
Succession Act, 1956. 


Held that under the scheme of S. 8 of the 
Succession Act an heir belonging to Class II 
would succeed only if there were no heirs 
in Class I of the Schedule, Therefore, the 
father of the deceased could not lay any 
claim to the estate of the deceasec. so long 
as the daughter and widow were taiere. 

{Para 17) 

Anno: AIR Comm. M. V. Act, 19389 (Ist 
Edn.), S. 110-B. N, 2; AIR Manual (Crd Edn.), 
Fatal Accidents Act (1855), S. 2, N. 1, 


(B) Motor Vehicles Act (4 of 1£39), Sec- 
tion 110-B — Damages for mental shock and 
suffering — Principles governing award of — 
Principles of common law regarding tort of 
negligence must be followed. 

The liability to pay compensation. for men- 
tal shock and suffering is based on the prin- 
ciples of common law regarding tke tort of 


*(Only portions approved for reparmig by 
High Court are reported here.) 

*°(Against decision of D.C. Gheewala, 
Motor Accident Claims Tribunal, Ahmeda- 
bad (Rural) at Narol, in M. A. ©, Appln. 
No. 83 of 1971.) 
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neglicence, The fundamental principles 
underlying the award of damages in respect 
of the tort of negligence must, therefore, 
govern an action for compensation for mental 
or nervous shock. The first of such principles 
is that such damage must be attributable to 
the breach by the defendant of some duty 
owing to the plaintiff. In case of negligence, 
the. duty is to take reasonable care against 


‘harm which a reasonable man would foresee, 
Theréfore, there is nio liability for 


as likely. 
damage which was not of a foreseeable type 
within the scope of the duty of care. 

(Para- 19) 


The second’ principle is that no damages 


are awardable for grief or sorrow caused by 
death of a close relative because, in any 
event, such death would have caused much 
sorrow and mourning. The Court must draw 
a line between mental anguish and suffering 
for which damages are not recoverable and 
nérvous shock, that is to say, any recogniz- 
able psychiatric illness which manifests itself 
on account of one having witnessed the ac- 
cident, for which damages are recoverable: In 
other words, to claim. damages on account of 


méntal shock and suffering, there must be- 


positive evidence showing that there is some- 
thing more than mere sorrow or grief or 
mourning and that that additional or extra 
element has taken the form of any recogniz- 
able psychiatric illness which is attributable, 
and really wholly attributable, to the mis- 
fortune of having actually witnessed the ac- 
cident, 


deceased under the head of mental shock and 
suffering was unsustainable firstly because 
the driver owed no duty to the father who 
was far away from the scene of the accident 


and secondly there was no positive evidence 
showing that the father had suffered some-' 


thing more than: mere sorrow or: grief or 


mourning, that is. to say, some recognizable. 


psychiatric illness which again had resulted 
from his having witnessed. the accident. 


(Para - 20) 


Anno: AIR Comm. M. V. Act ae) (Ist 
Edn.,), S. 110-B, N..8, 


{C) Fatal Accidents Act (13 of 1855), Sec- 


tions 1-A and 2 — Damages under — Mode 
of assessment — Principles — Basic figure 
of annual dependency ordinarily to be multi- 
plied by 15. (Motor Vehicles Act (1939), Sec- 
tion 110-B). . l 

No uniform or absolute rule can be laid 
down and multiplier in each case has to be 
selected bearing in mind the facts and eir- 


Bombay v.' Bhartiben (Desai J.) 


(Para 19) 
Held that the award in the.sum. of Rupees. 
5,000/- made in favour of the father of the 
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cumstances of the case. However, it cannot 
be gainsaid that by and large the multiplier 
of 15 has been adopted even in cases where 
the deceased was in the range of thirties and 
forties. The trend has been to capitalize the 
loss of dependency benefit at 15 years’ pur- 
chase on the outer side in the case of persons 
in thirties and forties when they were the 
bread winners of the family, This must be 


_held as providing the guideline for the deter- 


mination of the correct “multiple in similar: 
cases. Case law discussed. 
' (Paras 32, 83): 

Anno: AIR Comm. M. V. Act (1939), (Ist 
Edn.). S; 110-B, N; 2; AIR Manual (8rd Edn.), i 
ee Accidents Act, (1855), S. J-A, N: 5- and 
S. 2, N. 1. 

D) Fatal Accidents Act (13 of 1855), Sec- 
tions 1-A and 2 — Loss to thé dependants 
and loss to the estate — Entire claim to be 
jointly considered if the claimants are the 
same — Separate award made for loss to 
the estate set aside, AIR 1962 SC 1 and 
(1971) 12 Guj LR 783, Followed. 

| (Para 37) 

Anno: AIR Manual (8rd Edn.) Fatal Ac- 
cidents Act (1855), S. 1-A. N. 5 and S. 2, 
N.I 


Cases l Referred : Chronological Paras 
AIR 1977 SC 1189 | - 33 
1977 Acc CJ 416 (Gu) © 31 
AIR 1975. Guj 142 ` $l 
AIR 1974 SC 1995 > 33 
(1972) First Appeal No. 435 of 1970 D/- 6-7- 

1972 (Guj) > a 31 
ATR 1971 SC 1624 ot . S1 
(1971) 12 Guj LR 783 24, 31, 37 
AIR 1970 SC 376 © | 3], 38 
(1970) ‘1 All ER 1074: (1970) 2 WER 684, 

Hinz v. Berry i - 419 
AIR 1966 SC 1750 '> Bl 
AIR 1962 SC 1 24, 31 


1961 AC 388; (1961) 1 All ER 404, Over- 
seas Tankship (UK) v. Morts Dock and En- 
gineering Co. 19 
(1958) 1 QB 429, King v. Phillips 19, 20 
1948 AC 92: (1942) 2 All ER 896. Hay (or 

Bourhill) v. Young 19, 20 


Ramesh Mishra and Suresh C. Shah, for 
Appellants; M. D, Pandya, (for Nos. 1 and , 
2).and S. D, Shah, (for No, 8), for oak ga 
dents. 
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3. The deceased was a medical practi- 
tioner holding B. A. M. S, and L. M. P de- 
grees, Since Sept. 1968 he had established 
private practice’ at Pethapur. At the time of 
his death he was aged about 32, The first 


EEE ee 


1979 


respondent, widow of the deceased, was at 
the material time ‘about 27 years of age, Tre | 
second respondent, daughter of the deceasec, 
was at the material time aged about 3 year:. 
The.third respondent, father of thé ‘deceasec, 
was at, that material time aged about E3 


years, 


4. “It might -be stated that the claim pi 
tion was originally filed only by the first and 
The third respondent 
was -originally joined as the fourth opponent. 
Subsequently, however -the Tribunal permitted - 
the- transposition of the third respondent’ as. ' 
applicant | No. 8.at: the request ; of. the- said - 
respondent, So, far as the claim: put forward . 
by the: first and -second respondents in ‘their 
claim petition is concerned, the total amount. 
claimed as and by way of compensation was. 
The said claim was split wp- 
under .different heads as per ne ‘Particulars . 


second respondents. - 


Rs. 3,00,000/-. 
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céased. The third respondent fuither claim- 
ed one-half share in the sum of Rs. 10,000/- 
claimed by the first respondent on account of 
mental shock and pain caused to her as a` 
result of the death of the deceased. The third 
_ respondent. similarly claimed one-third share 
in the claim,.made by the first and- second 
respondents under the head of loss te the 


mentioned hereinbelow : 


Rs: ` 


1.82,000/- — 


a 
16,000/- 
5,000/-: 
1 0.000 /- 
30,000/-- — 
5/000/- 
1,000/- 


90,000/- 
` 1,500/- 


8:09,500/- ` 





Although on the aforesaid basis, the first and | 
second respondents were entitled to claim’ the 
sum of Rs. ,8,09,500/- as compensation, they 


pecuniary Joss cae to the 


first respondent. , 
pecuniary loss 
second respondent. 


Mental shock and E caus, 
' ed to the first respondent. `` 
Mental shock and suffering caus 


ed to the second respondent. 


Marriage expenses of the second 


resporident. 


pecuniary. loss ‘aused 


accident. 


Mental shock and pain and su 
__ fering ‘caused to the deceased. 
Medical expenses. _ 


Loss to the estate." 
Damage to the Motor-bike. 


` a ` 


restricted - their claim to Rs. 8,00,000/-, . 


p: The third Yespor adent who, as 


stated, was ` 


‘originally cited’ as 


earlies 
‘opponer-t 
No. 4 filed his written statement, which is <t 
Ex. 35.. In the Written Statement it was h:3 
case that the deceased was paying him Rupees 
800/- per month towards his maintenance, Ox 
that basis. the third respondent claimed one- 
third’ share in the sum of Rs: 
claimed by the first respondent as pecuniary 
loss caused to her by the death of the de- 


1,82 ,000/'- 


caused to. th | 


‘to tha 
‘child in the womb of the first . 
respondent, at the time of th? 


F f 
4 


estate. 


pondent claimed to. be entitled to 


„On the. aforesaid basis, the third res- - 


E sum ` 


80, 000;/- out of the: total claim of 


of Rs. 

Rs. 3,00 000/- made by the. first and second | 

respondents., pE nae. d 
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8.: An analysis. of the award made | as- 
aforesaid’ in a tabular form yields mn follow. 


ing result :- - 


First‘and second ` 
; Fespondents a 


4 E) 


OCs eeenscena PR chown: onsee*tteae soe 102 


l 26,006). Dependency; igre 


5,000/. Méntal shock’ 
suffering caused to 
the first respondent. 


F 0001- Pain and suffering 


' to the deceased. ° 
: 500/- Madical- expenses 
:800/-: Damage :to the Mo- 


tor-bike. . 
20 000): Losy to. the estate., 


1 57,8007- ea ible 


t 
-~ 


Thid S 
reoaadent 


POT FOE FEC ESOCCEMEDSTDESOT | 


sl 
5,000/- mental. 
; sh3ck &- 


sute 
ee Lass to 


15,0007- 


Out of the aunt of Rs.. y 57,800/- 
ed as‘above, 'the sum of Rs. 5000/- -was ex- ' 
clusively awarded to the first respondent and, - 
therefore, the amount jointly awarded -o the 
first and: second respondents came to Eupees © 


1,52,800/-.‘ The’ Tribunal 


opportioned 


ring 


estate, 


X 
‘ 
' e 


eward-’: 


the 


said amount between the first and second 
respondents in the proportion of two units’. 
for: the first respondent and one unit for the 


second ' respondent. 


Accordingly, it awarded 


out of the sum of Rs. 1,52.800/-; the. anount 
of Rs. 1.06,534/- to.the first responden? and 
Rs. 50,766/- ta the second respondent. 
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15. That ‘takes us to the question ‘of com- 
pensation. As’ ‘earlier stated, different amounts 
have been’ ‘awarded ` to the first and second 
respondents on the onè hand and to the third’ 


respondent on ‘the other.’ 


We will firs: take 


up for consideration the ‘appeal in so far as 
it is ‘directed against the amount awarced to 


the third respondent. 


16. The first part of the, award in Savour 
of the third’ respondent ‘consists of the amount 


of Rs. 


10,000/-, which ‘is ‘awarded ‘to the 


said respondent’ out of Rs. 30,000/- which _ 


the ‘Tribunal 
timated ` 


- found to 
- loss to the ‘estate on account 


be - 


the es- 
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of the premature death of the deceased, So 
far as the amount awarded as aforesaid is 
concerned, for the reasons which follow, we 
are of the view that the award is wholly un- 
sustainable. 


17. As would be apparent from the narra- 
tion of facts given above, the Tribunal was 
in error in separately computing the sum of 
Rs. 80,000/- as loss to the estate. The Tri- 
bunal found. that though the actual income of 
the deceased at the time of his death amount- 
ed to about Rs. 9000/- per annum, taking 
into consideration the possibility of increase 
in the income in future as also the possibility 
of some. reverses which a professional man 
might encounter during his professional carcer, 
the average income of the deceased was re- 
auired to be computed at Rs. 1000/- per 
month, Out of the income of Rs. 12,000/- per 
annum arrived at as aforesaid. the Tribunal 
deducted a sum of Rs. 3600/- as the sum 
which the deceased’ would have spent on him- 
self. The Tribunal, on ‘the basis of this 
reasoning, computed “the average annual 
economic utility” of the deceased to the res- 
pondents at Rs. 8400/- per ‘annum and’ 15 
vears multiplier was applied to the said datum 
figure in order to arrive at the just and fair 
compensation awardable to the respondents. 


It would thus appear that the Tribunal took — 


the entire balance of the estimated income of 
the deceased (minus that which he would 
have spent on himself) as the datum figure 
for the purpose of arriving at just compensa- 


tion on application of the proper multiplier. 


It is difficult to appreciate, under these cir- 
cumstances, as to how the Tribunal held that 
the deceased could still have laid aside some- 
thing out of his income and that that some- 


thing was the loss to the estate on account of ` 


his premature death. The possibility of the de- 
ceased having laid aside something by way of 
saving could have been contemplated only if 
it was found by the Tribunal that even after 
spending for himself and for the mainten- 
ance of his dependants there was left some 
surplus out of the income of the deceased 
which would have gone into his savings. On 


the reasoning of the Tribunal, however, the. 


entire estimated balance income of the de- 
ceased (minus that which he spent on himself) 
was taken to have been spent on the. family 
and it is on that basis that after application 
of 15 years’. multiplier, compensation was de- 
termined as payable to the first and second 
respondents. In such a case. in our opinion, 
there is no scope for awarding any amount 
by way of compensation for loss to the estate 
under the head of savings, Besides, any com- 


A LR. 


pensation on account. of loss to the. estate 
which is awardable under S. 2 of the Fatal 
Accidents Act, 1855 is in respect of the pecu- 
niary loss to the estate. of the deceased result- 
ing from the. accident. Damages for the loss 
caused. to the estate are to be claimed on be- 
half of the estate and when recovered form 
part of the assets of the estate. The claim 
for such compensation could only be made by 
those who would succeed to the estate or on 
their behalf. It could not be made by some- 
cne who has no legal right to succeed to the 
estate, In the present case, the deceased 
left behind him his wife and a minor daugh- 
ter. ‘At the time of his death his wife also 
carried a chilď in the womb. It is nobody’s 
case that the deceased had left behind him 
any Will. The parties are Hindus and they 
are governed by the Hindu Succession Act, 
1956. Under S. 8 of the said Act, the pro- 
perty of a male Hindu dying intestate devol- 
ves according to the provisions made in Chap. 
If and, accordingly, the property devolves 
firstly upon the heirs being the relatives spe- 
cified in Class I of the Schedule. When one 
turns to the Schedule, one finds that daughter 
aud widow are amongst the heirs of Class I, 
whereas father is an heir of Class II. Under 
the scheme .of S. 8, an heir belonging to 
Class II would succeed only if there are no 
heirs in Class J. Therefore, the third respon- 
dent could.not have laid. any claim to. the 
estate of the deceased.so long as the first 
and second respondents are there. It appears 
to us clear,. therefore, that in any compensa- 
lion. awarded by. the Tribunal on account of 
the loss to the estate of the deceased, the 
third respondent could not possibly have laid 
any claim and no amount out of such com- 
pensation, even if awardable, could have been 
directed to be paid over to the third respon- 
dent. On both these grounds, therefore, we 
are of the view that the Tribunal erred in 
awarding the sum of Rs. 10,000/- to the third 
respondent as and by way of compensation 
for the loss to the estate, The appeal must, 
therefore, succeed to this extent, 


18. Then comes the award in the sum of 
Rs. 5,000/- made in favour of the third res- 
pondent under the head of mental shock and 
suffering on account of the accidental death 
of the deceased. This award also, in our 
opinion, is wholly unsustainable, There is no 
dispute that compensation under this head is 
claimed de hors Section 1-A and Section 2 of 
the Fatal Accidents Act, 1855 and that the 
liability, if any, to pay this compensation is 
based on the principles of common law re- 
garding:.the tort. of negligence. The. law in 
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regard to damages for mental shock and suf- 
fering shows beyond doubt, however, tnat 
the claim herein advanced on ‘behalf of <he 
third respondent under this head cannot pos- 
sibly be sustained, ` l 

19. The law at one time was that there 
could not be damages for ‘nervous . shek. 
However, this view has been abandoned 
since long. For the last several years it is vell 
settled that damages can be given for nerv»us 
shock caused by the sight of an accident. at 
any rate to a close relative. (See Hinz v. 
/Berry (1970) 1 All ER 1074 atp. 1075). The 
fundamental principles underlying the award 
of damages in respect of the tort of negligeace 
must, however, govern an action for compen- 
sation for mental or nervous shock, - The frst 
of such principles is that such damage mist 
be attributable to the breach by the defn- 
dant of some duty owing to the plaintiff; 


damnum sine injurie (See Hay (or Bourlall) - 


v. Young, 1948 AC 92 at p. 106 Per. Lard 
Wright). In case of negligence, the duty is 
to take reasonable care against harm whch 
a reasonable man would foresee as likely. 
Therefore, there is no liability for damzge 
which was not of a foreseeable type witain 
the scope of the duty of care. Foreseeabi ity 
is now the sole test of whether damages are 
recoverable in negligence (See -Halsbury’s 
Laws of England, Fourth Edition, Vol. XII, 
Para ‘1138). It is obvious, therefore, that he 
test of liability for shock is foreseeabiity 
of injury by shock (see observations of 
Denning L. J. in King v. Phillips, (1953) 1 DB 
429, at p. 441 cited with approval by Vis- 
count Simonds in Overseas Tankship (UK) v. 
Morts Dock and Engineering Co., 1961 AC 
388 at pp. 425-426), The second principle is 
that no damages are awardable for grief or 
‘bsorrow caused by death of a close relative >e- 
cause, in any event, such death would heave 
caused much sorrow and mourning. Jhe 
Court must draw. a line between mental w- 
guish and suffering for which damages are 
not recoverable arid nervous. shock . tnat 
is to say, any recognizable psychiatric 
illness which manifests itself on account of 
one having witnessed the accident for which 
damages are recoverable, In other words, to 
claim damages on account of mental sheck 
and suffering, there must be positive eviderce 
showing that there is something more fan 
mere sorrow or grief or mourning, and taat 
that additional or extra element has talen 
the form of any recognizable- psychiatric il- 
ness which is attributable, and really whcily 


attributable; to the misfortune ‘of having iĉ- -` 


tually witnessed the accident (See Hinz v. 
Berry (1970) 1 All ER 1074 (Supra). 


20. Let us now proceed to examire in the 
light of the aforesaid principles whe-her the 
claim for damages ‘advanced on behalf of the 
third respondent on-.the ground of his having 


‘suffered mental shock and suffering on ac- 


count of the death of his son is well-founded. 
Taking up first. the question whether there 
was breach of duty, if any, on the part of 
the driver, it is well to remember that the 


‘duty consisted of driving the vehicle wath such 
‘reasonable care as would avoid the risk of 


injury (including ‘injury by. shock altheugh no 


‘direct impact. occurred) to such pesons as 


he could reasonably foresee might be injured 
by his failure to exercise that care. Tae third 
respondent was not within the area oz poten- 
tial danger arising asaresult of the driver's 
negligence, if any, since the said. respondent 
was not present at the site of the eccident. 
The driver, therefore; owed no duty to him 
dnd he was not guilty of negligence in rela- 
tion to him. In Bourhill’s case (supra) the 
House of Lords on the basis of this reasoning 
declined to award damages to a kish-wife 
who was standing about 45 feet away from 
the point of impact and who had heard the 
noise but not seen the accident, altkough ‘it 
was proved that she had suffered fright result- 
ing in severe nervous shock which disabled her 
from carrying on her trade for some t me and 
she gave birth about a month later. toa child 
which was sstill-born owing to the mental- in- 
jury sustained by her. Similarly, in Kirg’s case 


- (supra); the mother-of a child who Lad suf-. 


ferred trembling fits and who was undar treat-. 


ment for a period of nearly three manths on, 


account of-her having heard the scream of. 
the child and seen taxicab backing on to: 


the tricycle which he was riding, fom an, 


upstairs window in a house situate at a dis-. 


‘tance of about 70 or 80 yards away fom the. 


site of the accident, was denied damages on: 
ihe ground that the taxi-driver could not 
reasonably have contemplated chat if 
he backed his taxicab without look- 
ing where he was going, he might cause to 
the mother the injury complained cf. Both 
these cases, therefore, support the view which 


-we are inclined to take herein, namely, that 


the driver owed’mno duty to ‘the third respon- 
dent who was far away from the scen2 of the 
accident and that he was not guilty cf negli- 
gence in relation to him. The matter, however, 


` does not rest merely at this. Damages.cannot 


be awarded to the third responden- under 
this head also for the reason that there is no 
positive evidence showing that the said res- 


pondent has suffered something more than 
mere sorrow or grief or mourning, that is to 
say, some recognisable psychiatric illness 


| which again has resulted from.his having wit- 


essed the accident, It would thus. appear 


„that both the principles referred -to earlier and 


_ governing award of damages in cases of tort 


- opinion, therefore, the: award in 
Bs. 5,000/-. made in 


“3 


_ deal with the appeal, 


-part of the award must 
. ceed, 


of negligence arid . particularly in cases of 
mental or nervous- shock. and suffering rule 
out any compensation being awarded , to the 
third respondent under this. head.. In our 
the sum: of 
favour of. the third res- 
pondent under. the head of mental shock and 
suffering'is wholly unsustainable. - The ap- 
peal in so far as it Is: directed against . that 
also, therefore, suc- 
- 21-99, XKXXXXXXXXXX pi 

93. The result of this discussion is that 
the appeal will fully ‘succeed, in so far as it 


‘concerns the award made in favour of the 


third respondent. We will give suitable direc- 
tions in this behalf in the final part of our 


jadgment, 


94, That leaves in field the appeal against 
the award made in favour of the first and 
second respondents and the cross-objections 
fled on their behalf.. Before - proceeding to 
: : as well as the cross-Ob- 
jections on merits, we would like to make it 
clear that before us now there are Only two 


- claimants left and the principal claim for com- 


- under S. 1-A and S. 2 of | ; 
_ Act, 1855.; The claim for compensation 


_ claim for compensation 


_eeased resulting 


- S. 1 {equivalent section now: 
and Section: 2 of the Act are 
and independent, If a person 
under both the sections is the same, he can- 
not be permitted to recover twice over for 


$ 


on their behalf has to be considered 
of the Fatal Accidents 
under 


S..1-A arises out of the pecuniary loss. sus- 


gi 


pensation 


-tained .by the- persons mentioned therein On 


of the deceased, . The 
under S. 2 rap 3 

cuniary loss to the estate of the de- 
seen eres from the accident. As held 
in Cobald Motor Service Ltd. v. Veluswami, 
AIR 1962 SC 1, the rights of action under 
| being S. 1-A) 
quite distinct 
taking benefit 


account. of the death 


the same loss. In other words, in awarding 


damages, under both the heads, there shall 
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under the two- heads might be different be- 
cause under the first head, the loss assessed 
is to the dependants, while under the second 


‘head, the loss assessed is loss to the estate. 


But in a case where there is no dispute that 
the sums claimed are to be awarded only to 
the same claimants for the entire loss—the loss 
to'the dependants as well as the loss to the 
‘estate—~the entire claim `can be jointly con- 
sidered and there is no need for any separate 


‘-calculation.’ In the present case, once the 
‘third respondent is out of the picture, only 


the first and second respondents will stand 
entitled to claim compensation under both the 


' ‘distinct heads covered by S. 1-A and S. 2 and, 


therefore, it would be proper to consider the 


claims under both the heads jointly. . 
' 25. to 27. x 


X X xX E 
28:' We have stated earlier that even the 


` Triburial has proceeded on the footing that the 


net income of the deceased was Rs. 12,000/- 
per armum. What has been overlooked, 
however, is that the deceased who was 


: a professional man of young age had many 


r 
t 


not be duplication of the same claim, that is, - 


if any part of the compensation representing ` 


the loss to, the estate -goes into the calculation 


that portion. shall be excluded in giving com- 


- pensation under S. 2 and vice versa. As 


_ observed in M/s. Hirji Virji Transport v. Basi- 


__fanbibi, (1971) 12 Guj, LR 783, the claims 


w 


average monthly income of the 


“in mind. 
_of the personal loss under S. 1-A of the Act, © 


‘years to go and that having regard to the 


actual progress made by him even within the 


‘short span of two years, namely, 1970 and 


1971,‘his income would have progressively 
increased in course of time. Having regard 
to the longevity in his family and the good 
health enjoyed’ by him, the deceased’ could be 
reasonably expected to be in active practice 
till he attained the age of about 65 to 70. 
He had, therefore, a long career of about 33 
to'38 vears ahead of him and it would . be 
unrealistic to assume that his income would 


‘have continued to. be static at the same figure 


of Rs. 1000/- per month. Such an approach 
would mean closing eyes to the obvious. At 
the same time, certain other factors such as 
decline in income on account of ` competi- 
tion and‘ the professional career coming to an 
end: suddeùly on account of various factors 
not within human control cannot also be over- 


looked.’ Having regard to all these circum- 


stances, in our opinion, for the purpose of 
assessment of damages under S. 1-A and Sec- 
tion 2 it would be reasonable to proceed on 
the basis that for the remainder of his life the 

deceased 
would’ have been Rs. 1250/-. that is to say, 
Rs, 15,000/- per annum. The datum figure 
which we have arrived at as above takes care 
of all relevant factors which have tobe borne . 


vdt 


: 29. XX X X XXX XXXXX X X X 


- The ‘deceased. accordingly ` would- have 
had a .net amount of Rs. 10,000/- avail- 


` able with him per year out of which he would 
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have been required to spend. on the mairæn- 
ance of his family and to lay, aside çæain 
amount for the rainy days, , It is .on he 
basis of this datum figure of Rs. 10,000/- that 


we must work out the compensation wder ` 


both the heads covered by oS a anc 2; 

30. x , x x x 

, 81. The Tribunal has applied the ma lti- 
ai of 15. An attempt was made befar= us 
“on behalf of the first and second responceats 
to raise the multiplier from 15 to 18 or 20. 
We do. not think that this is a fit and poper 
case in which we should differ from, the Tri- 
bunal and to raise the multiplier from 1= to 
any higher figure. In C. K. Subramania dyer 
v. T. K. Nair, AIR 1970 SC $76, the Supreme 
Court has cited with approval. the passage 
from Winfield. on Torts, 7th Edition, at- -= Dp. 
135 and 186 to illustrate as, to how in Tag- 
land damages are calculated where the sytem 
of basic figure being capitalized by ce-tain 
number of years’ purchase . is adopted, In 
‘the ' extracted passage it is pointed out That 
the number of years” purchase is left fluid. znd 
from 12 to 15 has been quite a common rul- 
tiple in the case of a healthy man and. he 
number should not be materially reducer. by 
reason. Of the hazardous. nature of 
the occupation of the deceased ran, 
The principle, of course, will; apply : Were 
tha deceased, was a breadwinner of the farrly. 
In Gobald’’ Motor Service Ltd.’s| case 
(AIR 1962 SC 1) (supra), the deces:ed 
.was aged 84 at the time of the accident. The 
‘Supreme Court maintained the ‘award om che 
basis ‘that it represented capitalizatior at 
8 yéars’ purchase, In, Municipal’ oe 
“of Delhi v: Subhagwanti, AIR 1966 SG 175 
one of the deceased was 30 years old. In A 
‘said case, it was found that since the zsic 
figure of annual dependency ` was multipked 
by’ the multiple of 15, the estimate of cem- 
‘ages was based on correct principles. In 
M/s. Sheikhupura Transport .Co, Ltd. v. 
Northern India Transporters | Insurance 0. 
‘Ltd., AIR 1971 SC 1624, the. deceased was 
aged about 42 and in that case the multiaier 
of 15 was approved, In. Hirji Virji's -sse 
(1971) 12 Guj LR 783 (supra), this Cou: in 


terms referred to some of the, above decisians _ 


and held that when this common multisier 
was accepted in the English decisions as 
varying normally from 12 to 15, the said fc- 
tor clearly ‘took into account the elemert of 
annuity. 
adopted. the purchase. factor of 15 years in 
the case of persons who were in thirties snd 
forties. It was pointed out that that was: he 
factor which led the Court to apply “he 
outer multiple of 15 years’ purchase in iat 


15 was applied. In 
. Pravin Mangaldas, 


‘and. second. respondents,- however, 


That.is why the Supreme Cat. 


‘cumstances of the case, if the ` 
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case, where the deceased was aged 45. In 


‘British India Insurance Co, ‘Ltd. v. Khagesh 
Jani, 1977 Acc C J 416 (Guj) waere the 


deceased was aged about 29 the multiple ot 

Smt. Chandrakanta v. 
AIR | 1975 Guj 142, the . 
multiple of 10.was adopted in a case where 
the deceased was 42 years old, In First Ap- 
peal No. 485 of 1970 decided on 5,6-7-1972 
this Court observed that the Supreme Court 


‘had not laid down’ that the common ` mul- 
' tiplier ‘cannot exceed 15 in any case. It was 


possible to ‘conceive of a‘case where: it 
would be necessary to apply a' mu-tiplier of 
above 15. However; even in that case where 


‘the deceased ` was ‘aged about 35, 15 - was 


found to be: the correct multiplier. 
32. It would appear from these illustra- 


| tive cases that the trend has been tc capita- 
lize the loss of dependency beneit at 15 


years? purchase ọn the outer side in the case 


_of persons in thirties and forties when they 


were the breadwinners of the family, These 
decisions must be held ‘as proviling the 
guide-iine for the determination of the cor- 
rect multiple in similar cases. 


33. It was urged on behalf of the irst 
that in 
some of the later. decisions of the. Supreme 


‘Court a higher multiple. has been applied or 
: approved. In Hardeep Kaur.v. State of. Pun- 


jab, AIR 1974 SC: 1995 an award im 
datum figure. was..capitalized at 


which 
20 years’ 


" purchase, when the! deceased was about 7 


years -of age, was upheld. Simäarly,. 
M. P.-S, R. T. Corporation v. Sudhakar, ATR 


'.1977:SC 1189, it was found that -he Tri- 


bunal’s award’: which: was arrived az by ap- 
plying 20 years’ purchase factor in’ the case 


‘of a‘deceased who was 23 years: old was not 


“too low”. It is true that in these two cases a 


‘higher multiple has been approved. It may, 
therefore, be right to say that no uriform or 
absolute rule can be laid down and nultiplier 


in each case has to be | selected bearing in 
mind the facts and circumstances 'of the case. 
'However, it cannot þe gainsaid ‘that by and 
large, the multiplier of 15 has been adopted 
even in, cases where the deceased was in the 


range of thirties and forties. In these later 


decisions, the Supreme Court has not depart- 


ed from and disapproved its earlier view as 
 éxpréssed in C, K. S. Iyer’s case (AIR 1970 
‘SC 376) (supra) that 12 to 18 has been quite 


a common multiple in the case of a healthy 
man who was thé breadwinner.’ Ini our opi- 
nion, therefore, having regard to all the cir- 
Trikunal : has 
adopted the multiplier ‘of 15, we see no réa- 
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son to disapprove the same. Even by appli- 
cation of the said multiplier, we are satisfied 
that what has been awarded is just compen- 
sation, 


34. By applying the multiplier of 15 to` 


the datum figure of Rs. 10,000/- we arrive at 
a total compensation of Rs. 1,50,000/- ‘under 
both the heads, namely S, 1-A and S, 2. 


35-36, x x x x x 


87. Then comes the award of the Tribu- 
nal under the head of loss to the estate. As 
earlier pointed out, the Tribunal estimated 
the loss to the estate at Rs. 30,000/- and ap- 
portioned the said amount between the first 
and second respondents on one hand and the 
third respondent on the other in the propor- 
tion of Rs. 20,000/- and Rs, 10,000/- respec- 
tively, While dealing with this part of the 
award in favour of the third respondent, we 
have pointed out that the ‘Tribunal was in 
error in separately computing loss to the 
estate at Rs. 30,000/-. That apart, in the 
method that we have adopted following 
{lirji Virji Lransport’s case, (1971) 12 Guj 
LR 783) we have made a global estimate “of 
the loss to the dependants as well'as the loss 
to the estate. Having regard to the adopta- 
tion of the said method, no separate award 
can possibly be made for the loss to the 
estate. Under these circumstances, in our 
opinion, the separate award made for loss to 
the estate will have to be set aside. We 
would, however, have to take into account 
- even on the basis which we have . adopted 
the compensation which becomes . awardable 
to the estate on account of the loss of ex- 
rectation of life which has been cut short sO 
cruelly, The conventional amount of 
Rs. 3000/-, as pointed out in Hirji’s case 
(supra) will have-to be awarded under the 
said head. 


38. The Tribunal has furthermore award- 
ed a sum of Rs. 5000/- as compensation due 
to pain and suffering caused ‘to the deceased. 
The deceased, as earlier pointed out, surviv- 
ed for about two days after he met with the 
accident, He had suffered multiple injuries. 
Under these circumstances, ‘if the Tribunal 
has estimated compensation under this head 
at Rs. 5000/-, we see no reason to interfere 
with it. ; 

$9. The result, therefore, is that though 
the amount of Rs. 20,000/- awarded by the 
. Tribunal to the first and second respondents 
under the head of loss to the estate on the 
reasoning adopted by it cannot be sustained, 
an amount of Rs. §,000/- (Rs. 3000/- plus 
Rs. 5,000/-) will become awardable under 
Section 2 to the first and second respondents. 


rA. L R. 
- 40. The Tribunal, in- the last place. 


awarded to the first respondent a sum of 
Rs. 5000/- for her mental shock and suffering 
on account of the death of the deceased 
which she had the misfortune to witness, We 
have discussed the principles in regard to 
award of compensation for such shock and 
suffering while dealing with the case ‘of the 
third respondent. ‘Of course, the case of tha 
first respondent stands on a different footing 
than that of the third respondent inasmuch 
as she has not only witnessed the accident but 
was herself so placed that she could as well 
have suffered physical injury had she not left 
the pillion and gone forward to | warn - the 
driver of the truck in question while he was 
taking it in the reverse gear, Under these cir- 
cumstances, it must be held that the driver 
owed a duty towards her and he was negli- 
gent in not taking proper care and caution 
qua. her. The first test is, therefore, satisfied. 
The difficulty, however, arises.on account of 
the fact that no specific evidence has been 
led to show that the first respondent had suf- 
fered such mental shock which resulted in 


‘any manifest ailment on account of her hav- 


ing witnessed the accident, From the princi- 
ples to which we ‘have referred earlier, it is 
apparent that. unless such specific’ evidence 
is led, no claim for compensation can be 


entertained under this head.. Mere pain, suf- 


fering, mourning or emotional upset arising 
out of the death of the dear or near one does 
not qualify for compensation under this head. 
What is required, is some kind of psychiatric 
illness resulting from the shock suffered on 
account of having witnessed an accident, In 
the absence of such evidence in the present 
case, we are satisfied that the claim for com- 
pensation under this head was, not justified 
and that no amount could have been award- 


` ed to the first respondent under the said 


head. Therefore, the award of Rs. 5000/- 
made in her favour will have to be set aside. 

41. The foregoing discussion results into 
the following compensation being awarded 


_to the first and second respondents :— 


under §..1-A and 2 


Rs. 1,50,000/- 
; jointly. 


Rs. 5,000/- under S, 2 for pain and 
3 suffering to the deceas- 
Rs.  5,000/- conventional amount 
| _. under S. 2.. 
Rs,- 1,0007- medical expenses. 
Rs. 800/- damage ‘to the motor 


_ bike. 


Rs. 1,59,800/- 
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We will round up the compensation award- 
able as aforesaid to the figure of Rupes 
1,60,000/- as against the joint award wf 
Rs. 1,52,300/- in favour of the first aad 
second respondents. 

49, [x x x x x x] 


48. We find that the Tribunal has ap- 
portioned the amount of compensation of 
Rs. 1,52,300/- betweea the first and secoad 
respondents in the proportion of two unts 
and one unit respectively. It has accordinghy 
directed that out of the amount awarded >y 
it, Rs. 1.01,584/- should be paid to the first 
respondent and Rs. 50,766/- should be peid 
to the second respondent, We are not who ly 
satisfied that this is the correct apporticn- 
ment. However, we dc not propose to disturb 
that apportionment. In order to adopt a iust 
and fair basis of apportionment, we direct 
that the entire additional amount to which 
the first and second respondents have te- 
come jointly entitled under our decisim 
should be apportioned in favour of the secoad 
respondent exclusively. The second respcn- 
dent, as earlier stated, is a minor. The frst 
respondent will, therefore. receive the seid 
amount on behalf of the second respondent 
and will keep the amount deposited in a 
Scheduled Bank until the second respondect 
attains majority. The first respondent wd, 
however, be at liberty to receive the interest 
income and spend it for the welfare of toe 
minor second respondent, 

44,45 and 46. [x xx x J] 
Appeal partly allowed. 
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State v. Dolatsizgh 


(FB) Guj. 129 


(1970). 11 Guj LR 193 Overruled. (1965) 
67 Bom LR 291, Dissented from. 


Where certain lands were held by 
the plaintifis as tenants from the 
taluqdar and remained  uwncul-ivated 
for three years continuously imme- 
diately ‘before the Act came into 
force, those lands vest in the State 
Government under Section 6 of the 
Act subject to the plaintiff's rignts as 
tenants. S, A. Nos, 361 to 366 of 1968 
D/- 19-10-1972 (Guj) Reversed; (1970) 
11 Guj LR 193, - Overruled; (1935) 67 
BLR 291, Dissented from, (Para 4) 


Section 6 provides for vesting ĉn the 
Government of the properties enu- 
merated therein which enumeration 
includes “all uncultivated lands”, The 
operation fields of the two sections 
viz. 5 and 6 are different. Thus it is 
evident that Section 6 of the Ac pro- 
vides for vesting in the Government of 
the properties enumerated thereia. “All 
uncultivated lands” are one o? the 
items enumerated therein. Now the 
finding in the instant case is that the 
suit lands remained uncultivatei for 
a period of three years immediately 
before the Act came into force and 
by virtue of the explanation tc Sec- 
tion 6, the suit lands are deemec tobe 
uncultivated, This finding relates to a 
question of fact and, theréfor2, the 


challenge to it cannot be entertained 


and has to be rejected, Thesuit lands 
being uncultivated vest in the State 
Government under Section 6 of the 
Act subject to the rights of the plain- 
tiffs as tenants of the’ lands b=2cause 
the section saves the rights of third 
parties, (Para 4) 


The view of the Single Judge that 
the lands like the suitlands would be 
governed by Section 5 and not ky Sec- 
tion 6 of the Act cannot be accepted. 
The reasons to take this view are two- 


fold; (1) that Section 5 deale with 
specific properties which includa un- 
cultivated lands in possession ef the 


Taluqdar and (2) that Section 6 covers 
properties of public nature only. 
Neither of these reasonings can be ac- 
cepted. Section 6 is the only section 
which deals with the vesting of pro- 
perties enumerated therein, Section 5 
deals with liability of assessment. The 
words “all. uncultivated lands” cere of 
very wide import and must, therefore, 
necessarily cover such lands even in 
possession of Taluqdar, whether used 
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for public purposes or possessed by a 
Taluqdar, | 


(Para 5) 
Cases Referred : Chronological Paras 
(1970) 11 Guj LR 193 2 
(1970) 11 Guj LR 202 3 
ILR (1969) Guj 178 3 
(1965) 67 Bom LR 291 2, 9 


(1965) Second Appeal No. 756 of 1960, 

D/- 24-2-1965 (Guj) 3 
AIR 1961 SC 291 : 63 Bom LR 514 4 
AIR 1957 Bom 270 : 59 Bom LR 527 4 


M. B. Shah, Asst, Govt. Pleader, for 
Appellant; M.C. Shah, for Respondent. 


DESAI, J.:— The question involved 


is one of interpretation of Ss. 5 and 
6 of the Bombay Taluqdari Tenure 
Abolition Act, 1949 (hereinafter re- 


ferred to as the Act), which came into 


force on August 15, 1950. The ques- 
tion is common in all these appeals 
and, therefore, it can be disposed of 


by this common judgment, 


2. The relevant facts shortly stated 
are that the lands in dispute formed 
part of the former Vaghpur Taluaqdari 
Estate. The respondents are the original 
plaintiffs and their case was that the 
suit lands were given to them as 
tenants for cultivation in May 1947 
and the day on which the Act came 
into force, they held the suit lands as 


tenants. On the Act coming into force, 


an inquiry under Section 37 of the 
Bombay Land Revenue Code (heréin~ 
after referred to as the Code) was 
undertaken by the Mamlatdar, who 
held that the relation of the plaintiffs 
with the Taluqdar was that of land- 
lord and tenant since May 1947 and, 
therefore, the suit lands did not vest 
in the State Govermment under Sec- 
tion 6 of the Act. The Collector, to 
whom the Mamlatdar forwarded the 
papers, in exercise of his suo motu 
powers revised the order and held 
that even though the. plaintiffs held 
the land as tenants from the Taluadar, 
yet as the suit lands remained unculti- 
vated for three years continuously im- 
mediately before the Act came into 
force, the said lands vested in the 
state Government under Section 6 of 
the Act subject to the plaintiffs rights 
as tenants. Being dissatisfied with this 
order of the Collector, the plaintiffs 
preferred revision applications before 
the Gujarat Revenue Tribunal and the 
order of the Collector was upheld by 
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the said Tribunal. Being aggrieved by 
the said order of the Tribunal the 
plaintifis preferred Special Civil Ap- 
plication No, 372 of 1971 in this Court 
under Article 227 of the Constitution, 
but the said application was also dis- 
missed, Thereafter the Talati Vaghpur 
issued notice dated: July 19, 1967 under 
Section 185 of the Code informing the 
plaintiffs that mutation in terms of the 
final order would be made after 30 
days and the plaintiffs might file their 
objections if any to the said mutation 
within the stipulated period. By the 
notice the plaintiffs were also intimat- 
ed that under Section 6 of the Act, 
the suit survey mumbers would not be 
held by. the Taluqdars and if the 
plaintiffs paid rent to the Government, 
they would be considered as tenants of 
the suit lands. The plaintiffs contested 
the mutation entry stating that the 
suit lands had not vested in the Gov- 
ernment, that they were not liable to 
pay the rent to the Government as 
they had become owners of the land 
under the Bombay Tenancy and Agri-~ 
cultural Lands Act, ete. That the 
plaintiff thereafter filed civil suits for 
declarations that they were in posses- 
sion of the suit lands for 3 years. 
prior to the coming into force of the 


Act, that Section 6 of the Act was not 


applicable, that they had become the 
owners of the suit land, and that Talati 
of Prantij had no right to make the 
mutation as per notice dated July 19, 
1967 and prayed for consequential re- 
lief of injunction against the State and 
its officers restraining them from en« 
forcing the notice dated July 19, 1967. 
The trial Court dismissed the suits and 
in appeals to the District Court, the 
decrees of the trial Court were con- 
firmed. Being aggrieved by the said 
decrees second appeals were filed in 
this Court and the learned Single 
Judge reversed the decrees of the 
Courts below and decreed the suits 
of the plaintiffs holding that Sec- 
tion 6 of the Act applied to public 


property and uncultivated or unoccu-~ 
pied lands in possession of the 


Taluqdar would be covered by Sec- 
tion 5 and not by Section 6 of the 
Act. The suit lands were in lawful 
possession of the Taluqdar through the 
tenants. Therefore, the Taluqdar was 
the holder of the suit lands and Sec- 
tion 5 of the Act would be attracted 
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as the said section applies to specified 
‘properties mentioned therein, Sec. 6 
of the Act was .subject to Section 5 
of the Act. For taking this view te 
learned - Single Judge relied on. his 
previous decision in Dinshawji Bamazji 
Dalal v. State of Gujarat (1970) TI 
Guj LR 193, ‘and the decision jn 
Ambabai Janhavibai v. State of Maka- 
rashtra, (1965) 67 Bom LR 291 where- 
in the Courts construed similar promi- 
sions of the Bombay Personal Inazas 
Abolition Act, 1953, Against this de-i- 
sion of the single judge these Lettes 
Patent Appeals are filed and they 
came for hearing before the Bermh 
consisting of D, P. Desai J. and mys=aif 
and in view of conflict of decisicms 
the Letters Patent Appeals have be=n 
referred to the Full Bench. 

3. Ss. 5 and 6 of the Act read: as 
under, 


“5. (1) Subject to the 
sub-section (2)— 

(a) All- taluqdari lands are and'shall 
be liable to the payment of land we- 
venue in accordance with the pro- 
sions of the Code and the rules. mace 
thereunder and 


provisions of 


(b) a taluqdar holding any taluqdari 
land or.a cadet of a taluqdar’s famy 
holding any taluqdari land hereditar_y 
for the purpose of maintenance, iwm- 
mediately before the coming into forme 
of this Act, shall be deemed to be =n 
occupant within the meaning of the 
Code or any other law" for the time 
being in force. - ; 


(2) Nothing in P E (1) 
be deemed to affect— 


(b) the right of any person to €y 
jama- only under any agreement of 
settlement recognised under Sec. 23 
or under a- declaration made urcer 
Section 22 of tha Taluqdars’ Act zo 
long as such agreement, settlement or 
declaration remains in force and proi- 
Sions of this Act. 

6. All public roads, lands and patzs, 
the bridges, ditches, dikes and fencss, 
on or beside, the same, the bed of 
the sea and of harbours, creeks beleaw 
high water courses, and all standig 
and flowing water,. all -unbuilt village 
site lands, all waste lands and all un- 
cultivated lands (excluding lands used 
for building or other non-agricultural 
purposes), which are not situate witiEn 
the limits of the watans belonging to 


sall 
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a taluqdar in a taluqdari estate shall 
except in so far as any rightsof any 
person other than the taluqdar may 
be established in and over the same 
and except as may otherwise bə pro- 
vided by any law for the time being 
in force, vest in and shall be deemed 
to be, with all rights in or over the 
same or appertaining thereto, the pro- 
perty of the Government and all 
rights held by a taluqdar in such pro- 
perty shall be deemed to have been 
extinguished and it shall be lawful 
for the Collector, subject to the gene- 
ral or special orders of the Commis- 
sioner to dispose them of as he deems 
fit. subject always to the rights of 
way and of other rights of the public 
or of individuals legally subsisting.” 


The sections or the similar prcvisions 
came for interpretation before this 
Court for more than once. Second Ap- 
peal No. 756 of 1960 was decided on 
Feb. 17, 23 & 24, 1965. by Divan J. 
(as he then was). The learned Judge 
had to consider similar provisions of 
Sections 5 and 8 of the Jagirs Abolition 
Act. The learned Judge held that under 
Section 8 of the Jagirs Abolition Act, 
all waste lands and all uncultivated 
lands situated within the Jegirdari 
villages vested in the Government and 
under the explanation to the sad sec- 
tion a land shall be deemed to be un- 
cultivated if it had not been cultivat- 
ed for a continuous period of 3 years. 
immediately before the appointed day. 
Section 5 (1) of the said Act referred 
to possession but it did not mecessarily 


- contemplate that such „land even 
though in actual possession of the 
Jagirdar was cultivated by him. The 


concept of Section 5 (1) (b) was the 
concept of possession rather thar culti- 
vation. In order to construe Sec 8and 
to give full effect to it, the twc provi- 
sions of sections 5(1) (b) and 8 must 
be reconciled and in’ view of the pro- 
visions of Section 8, it was clear that 
any land which happened to 3e un- 
cultivated within the meaning of the 
explanation and in whosoever’s posses- 
sion vested in the State Government 
and the rights of the Jagirdar în such 
lands would become extinguished even 
though such lands may be in actual 
possession of the Jagirdar. The test for 
the purpose of Section 8 was cultiva- 
tion and not possession. J.M. Sheth J. 
in Second. Appeal No. 796 of 1960 
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decided on October 24, 1968* took the 


same view as Divan J. of the provi- 
sions of Section 6 of the Bombay 
Taluqdari Tenure Abolition Act. The 


learned Judge held that S. 6 dealt with 


aquestion as to what lands would vest 
in the State. The different categories of 
properties specified in S. 6Gofthe Act, if 
they were not situated within the limits 
of watans belonging to a Taluqdar in a 
Taluqdari Estate were to vest in the 
State Government and rights held by a 
Taluqdar in such properties were to be 
deemed to have been extinguished, The 
words “all uncultivated lands” were of 
very wide import. If the lands were un- 
cultivated, they formed one category of 
the properties which vest in the State 
and the rights of the Taluqdar in such 
property were deemed to be extinguish- 
ed. In the case of State of Gujarat v. 
Ambalal Mangaldas Patel, (1970) 11 Guj 
LR 202 V. R. Shah J. interpreted simi- 
lar provisions of Ss. 5 & 8 of the Bom- 
bay Merged Territories and Areas (Jagir 
Abolition) Act as under :— 


“The question, therefore, that arises 
for decision by me is which of the two 
provisions of law would prevail in the 
circumstances of this case. The Legisla- 
ture, after abolishing a Jagir proceeds 
to substitute an alternative arrangement 
in place of the one abolished. By S. 4, 
it makes all provisions of Land Revenue 
Code amd rules thereunder which re- 
late to unalienated lands applicable to 
the Jagir land and makes such lands 
to payment of land revenue, Therefore, 
a Jagir village is substituted by an un- 
alienated village liable to pay land re- 
venue, Next the Legislature proceeds to 
lay down as to what lands can form the 
subject matter of occupancy rights and 
who can become occupant of those 
lands. This is provided for in Ss. 5 
and 6. At the same time, the Legisla- 
ture proceeds to lay down what lands 
would vest in it— thereby indicating as 
to what lands cannot form the subject 
matter of an occupancy. There lands are 
specified in Sec. 8 of the Act. Except 
unbuilt village site lands, waste lands 
and uncultivated lands, all other kinds 
of property mentioned in Sec. 8 are 
such that they are useful to public 
generally or to a section of the public. 
These three items of property just men- 
tioned above are not of any present use 


*Reported in ILR (1969) Guj 178. 
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to any-one —- this is indicated because 
the lands are either unbuilt, waste or’ 
uncultivated, It may be that. they may 
be’ useful to individuals in future; but 
at the time of abolition of Jagir no one 
derived any benefit out of it. The Legis- 
lature may well have thought to ac~ 
quire them also with -a view to grant 
them to such persons as would make 
immediate use of it. Sec, 8, therefore, 
concerns itself with such items as are, 
or are capable of being used for gene- 
ral public benefit. In respect of these 
items, the Legislature has indicated its 
mind that, on abolition of Jagir, they 
should vest in Government. It is, there~ 
fore, clear that the Legislature has ex-~ 
pressed a clear indication as to what 
should be done after the abolition of 
Jagir in respect of the properties men- 
tioned in Sec. 8 of the Jagirs Aboli~ 
tion Act. To the extent that Sec. 8 would 
over-lap Sec. 5, the provisions of Sec. 8 
should prevail as they deal specifically 
which specific items of land unlike the 
provisions of Sec. 5 which deal gene- 
rally with all kinds of properties.” 


The learned Judge followed the judg- 
ment of Divan J. in second appeal re= 
ferred to hereinabove. 


4. The Division Bench of Bombay 
High Court in the case of Rangildas 
Varajdas Khandwala v. Collector of 
Surat, 59 Bom LR 527: (AIR 1957 Bom 
270) had to construe similar provisions 
contained in Ss. 5 and 7 of the Bombay 
Personal Inams Abolition Act, 1953. The 
question before the Court was whether 
an uncultivated land on which there 
was a building vested in the Govern 
ment under S. 7 of the said Act. S. 7 
of the Bombay Personal Inam Aboli~ 
tion Act so far relevant provided as 
under :—— . 

“7, All public roads. lanes and paths, 
the bridges, ditches, dikes and fences, 
on or beside, the same, the bed of the 
sea and of harbours, creeks below high 
watermark, and of rivers, streams, nal- 
las, lakes, wells and tanks, and all 
canals, and water-courses, and all stand- 
ing and flowing water, all unbuilt vil- 
fage site lands, all waste lands and all 
uncultivated lands (excluding lands 
used for building or other non-agricul- 
tural purpose), which are situate with- 
in the limits of any inam village or 
inam land shall, except in so far as any 
rights of any person other than the in- 
amdar may be established in or over 
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the same and except as may otherwise 
be provided by any law for the time 
being in force, vest in and shall be 
deemed to be with all rights in or over 
the same or. appertaining thereto, the 
property of the State Government and 
all rights held by an inamdar in such 
property shall be deemed to have been 
extinguished and it shall be lawful for 
Collector, subject to the general or spe< 
cial orders of the State Government, to 
dispose them of as he deems fit, sub- 
ject always to the rights of a way and 
other rights of the public or of indivi- 
duals legally subsisting. 

Explanation:— For the purpose of 
this, section, land shall be deemed to be 
uncultivated if it has not been cultiva- 
ted for a continuous period of three 
years immediately before the appointed 
date.” 


The Court while construing the relevant 
sections observed that the effect of 8.7 
was that the lands enumerated therein 
become vested in the Government. Ons 
of the items enumerated was “unculti- 
vated lands.” If the matter was left 
there uncultivated ‘lands would include 
lands on which building had been put 
up or which had been converted to 
non-agricultural use but as apparently 
the Legislature desired that such lands 
although uncultivated should not vest 
in the State Government or be deemed 
to be the property of the Government. 
Such lands were excluded from “all 
uncultivated lands” by including in the 
brackets after the words “all wunculti- 
vated lands,” the words “excluding 
lands used for building or. other non- 
agricultural purposes.” The effect of 
the. exclusion was that the lands so ex- 
cluded were subject to S. 5. This deci- 
sion was appealed against and the Sup- 
reme Court in the case of Rangildas 
Varajdas Khandwala v. Collector of 
Surat, 63 Bom LR 514: (AIR 1961 SC 
291) observed (at pp. 292-293 of AIR):— 

“Under S. 4 of the Act, all personal 
imams have been extinguished and save 
as expressly provided by or under the 
Act, all rights legally subsisting on the 
said date in respect of such personal 
Inams are also extinguished. Therefore, 
the appellant cannot claim protectior 
from being assessed fully after the Act 
came into force, Section 5 makes it 
clear that all inam lands shall be liable 
to the payment of land revenue in ac- 
cordance with the provisions of the 
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Code and would thus be liable to full 
assessment as provided by the Code, 
The appellant, however, relied on S, 7 
of the Act and contended that S, 7 
created an exception to Ss.4and5 with 
respect to lands of inamdars usec for 
building or for other non-agricultural 
purposes and, therefore, the appellant’s 
inam Jand which was used entirely for 
non-agricultural purposes (namely, 
building) could not be assessed under 
S. 5 of the Act. As we read S. 7 we 
findno warrant for holding that it is an 
exception to Ss, 4 and 5, As already 
pointed out, S. 4 abolishes personal inam 
and the rights of inamdars' with 
respect. to such inams and S. 5 makes 
all inam villages or inam lands susject 
to the payment of full assessment of 
land revenue in accordance with the 
Code. Section 7 deals with vesting of 
certain parts of inam lamds in the State 
(namely, public roads, lanes and paths 
all unbuilt village. site lands, all waste 
lands and all uncultivated lands and 
soon); but an exception has been made 
so far as vesting is concerned with 
respect to lands used for building or 
other non-agricultural purposes by the 
inamdar. The appellant relies on this 
exception and it is urged on his behalf 
that this exception takes out the land 
so excepted from the provisions of Sec- 
tions 4 and 5. This reading of S. 7 is, 
in our opinion, incorrect, That section 
vests certain parts of inam lands in the 


Government and but for the exception 


even those inam lands which were used 
for building and non-agricultural pur- 
poses would have vested in the Govt. 
The exception made in Sec. 7 only 
saves such inam lands from vesting in 
Government and no more. The result of 
the ,exception is that such inam ands 
do not vest in Government and remain 
what they were before and are thus 


subject to the provisions of Seca 
tions 4 and 5 of the Act. The 
appellant, therefore, cannot claim 


because of the exception contained in 
S. 7 that the lands excepted from vest- 
ing are not subject to Ss. 4-and 5 ofthe 
Act, The argument, therefore, based on 
S. 7 must fail.” 


These observations clearly put an end 
to the controversy. The point did arise 
before the Supreme Court about the in- 
terpretation of S. 7 of the Act and the 
Court held that all uncultivated lands 
vested in the Government under the 
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provisions of S. 7. Section 7 was mot an 
exception to Section 5. Section 5 refer- 


red to the liability to assessment 
while Section 7 referred to vest- 
ing of property. Section % provid- 


ed for vesting in the Government of the 
properties enumerated therein which 
enumeration included “all uncultivated 
lands.” The operation fields of the two 
sections were thus different. Thus it is 
evident ‘that S. 7 of ‘the Act provides 
for vesting in the Government of the 
properties enumerated therein, “All un- 
cultivated lands” are one of the items 
enumerated therein, Now the finding of 
the Court in these. appeals is that the 
suit lands remained uncultivated for a 
period of three years immediately þe- 
fore the Act came into force and by 
virtue of the explanation to S. 6, the 
suit lands are deemed to be uncultiva- 
ted. Mr. Shah for the ‘appellants tried 
to challenge this finding but the find- 
ing relates to a question of fact amd, 
therefore, the challenge cannot be en- 
tertained and has to be rejected. The 
suit lands being uncultivated vested in 
the State Government under S. 6 of the 
Act subject to the rights of the plain- 
tiffs as tenants of. the lands because the 
section saves the rights of third parties. 


5. J. B. Mehta J. as supported by 


the decision in Ambabai Janhavi- 
bai v. State of . ee (1965) 
67 Bom LR 291 (supra) con~ 


sistently taken the view that re lands. 


like the suit lands would be governed 
by S. 5 and not by S. 6 of the Act: 
The said view cannot now be accepted, 
The reasons for J. B. Mehta J. to take 
this view are two-fold. 


(1) that S. 5 deals with specific pro- 
perties which include uncultivated lands 
in possession of the Taluqdar and 

(2) that S. 6covers properties of pub« 
lic nature only, 

Neither of these reasonings can 
be accepted, Section 6 is the only 
section which deals with the vesting of 
properties enumerated therein. S. 5 
deals with liability of assessment. The 
words “all uncultivated lands are of 
very wide import and must, therefore, 
necessarily cover such lands even in 
possession of Taluqdar, whether .used 
for public purposes or possessed by a 
Talugdar. 

6. For the ' aforesaid reasons decrees 
passed by the learned single Judge in 
second appeals out of which these let« 
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ters- patent appeals arise are set aside 
and- the decrees of the lower appellate 
Court (District Court) therein are res- 
tored. In view of the divergent deci- 
sions of the Courts about the interpre- 
tation of the provisionsof Ss. 5 & 6 of 
the Act, we direct that there shall be 
no order as to costs throughout. 


Appeal allowed. 
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A. N. SURTI, JJ, 

Shri Ramji Mandir Narsinhji and 
others, Appellants v. Narsinh Nagar Co- 
operative Housing Society Ltd., Nav- 
sari and others. Respondents, 


First Appeal No. 199 of 1973 with 
(Cross objections), D/- 1-12-1978.** 


(A) Specific Relief Act (47 of 1963), 
S. 19 — Contracts which cannot be 
specifically enforced —- Contract þe- 
tween non-existent Co-operative Society 
on whose behalf someone purports to 
act is a nullity — It gives rise to 
no cause of action — Hence it can- 
not be enforced. (Gujarat Co-operative 
Societies Act (10 of 1961), S. 37). (Guja- 
rat Co-operative Societies. Rules (1965), 
Rule 3). 

A contract between a non-existent 
company on whose behalf someone pur- 
ports to act is a nullity and gives rise 
to no cause of action. (1885) 33 Ch. D. 
16; (1901) 1 Ch. D. 196; (1902) 1 Ch. D, 
146; (1904) A.C, 120; (1880) 16 Ch. D. 
125; (1954) 1 Q.B. D. 45, Rel. on. 

(Para 22) 


A Co-operative ‘society becomes a 


‘Tegal person after it Is registered and it 


is affer its registration that it acquires 
the capacity to enter into contracts, The 
promoters of a society cannot act on 
behalf of the society before it has been 
registered and has come into existence, 
(Para 22) 

Language of S. 37 of Gujarat Co- 
operative Societies Act is clear enough 
to show that it is after registration of 
the society that it can enter into con- 





for re- 


- #(Only portions approved 
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porting by Migh Court are 
here.), 


_ **(Against decision of M.C. Rayaji- 
wala Civil J. (Sr. Divn.) Navsari in 
S. C. S. No. 8 of (1970) -> 


CW/DW/B180/79/LGC 





1979 


tracts, The language used in R. 3 can- 
not be interpreted so as to enlarge the 
scope of S. 37. Rule 30f Guj Co-opera- 
tive Societies Rules (1965) does no 
expressly State that a proposed societr 
can enter into a contract. No such in- 
direct inference from that rule can b= 
drawn for the purpose of enlarging the 
scope of the principle embodied in Sec: 
tion 37, (Para 2% 
The agreement of lease entered inte 
between defendant trust on one hanc 
and a non-existent Co-operative societe 
on the other hand — now the plaintiff. 
society — was nullity and gave rise 
to no cause of action for the plaintiff- 
society. It. therefore, cannot be speci~ 
fically enforced against the defendants 
(Para 27 
Anno: AIR Manual (8rd Edn.) Sr 
Relief Act, S. 19, N. 8. - 
(B) Evidence Act (1 of 1872), S. 115 
— Estoppel — Principle of — Canno- 
operate against a person who was noc 
in existence at the date when the trans .- 
action took place, | (Para 26 
Anno: AIR Manual (3rd Edn.), Evi 
Act, S. 115, N. 1, 16. 
Cases Referred: Chronological Paras 
(1954) 1 Q. B.D. 45: (1953) 2 WLR 59E 
Newborne v, Sensolid (Great Brè 
tain) g- 
1904 A.C. 120: 89 LT 678, Natal Land 
and Colonization Co. Ltd, v. Paulins 
Colliery and Development Syndicat 
Ltd. 1i 
(1902) 1 Ch. D. 146: 85 LT 652 (C. A3 
Bagot Pneumatic Tyre Co. v. Clip 
per Pneumatic Tyre Co. 13 
(1901) 1 Ch. D. 196, Bagot Pneumati= 
Tyre Co. v. Clipper Pneumatic Tyre 
Co, l 13 
(1885) 33 Ch. D. 16, In re Northumber= 
land Avenue Hotel Co. 1? 
(1880) 16 Ch. D. 125: 43 LT 742, In rs 
Empress Engineering Co. Pa 
Sharad D. Shah for N. R. Oza, fo: 
Appellants; D. D. Vyas, for Responden: 
No. 1. 


S. H. SHETH J.: —1 to 13 ** ** = 

14. Mr.Shah has tried to raisea ner 
contention before us which did noc 
form the subject-matter of pleadings br 
the defendants and which was not ths 
subject-matter of issue before the learn= 
ed trial Judge. 


15. Mr. Shah has argued that agree-~ 
ment Ex. 175 was concluded betweer. 
defendant 1 — trust on one hand ane 
the non-existent plaintiff-Society on th= 
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contention, reliance 


lowed to be raised. 
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other hand. He hasfurther submitted 
that there is dispute about these facts 
Now Ex. 175 itself states that the plain- 
tiff-Society was a proposed Society, not 
until then registered, Recitals contained 
in agreement to lease Ex. 175 also 
make it clear that Nanubhaj J. Desai, 
the chief promoter of the plaintiff- 
Society had entered into the transection 
evidenced by Ex. 175, for the benefit 
ofthe society which was yet tobe born. 

16. The question which was raised 
on these facts was whether there could 
be any such agreement valid and en~ 
forceable at law. Mr. Vyas has objected 
to this contention being raised prin- 
cipally on the ground that it was not 
pleaded by the defendants in the writ- 
ten statement nor was it a subject- 
matter of issue before the trial Court. 
If this contention was required fo be 
decided after a fresh enquiry into facts, 
we would have certainly disallowed it. 
However, in order to make good this 
has been flaced 
only upon the recitals contained im the 
agreement Ex. 175. If this contention 
can be decided on the recitals contained 
in Ex. 175, we see no difficulty in per- 
mitting Mr. Shah to raise it, Jf the 
agreement itself shows that it was void 
or a nullity as Mr. Shah has tried to 
argue, in our opinion, it should be al- 
However, it the 
decision on the contention raised kefore 
us depends upon the ascertainment of 
new facts, it cannot be allowed a; the 
appellate stage, This contention was not 
raised in the memorandum of appeal 
filed in the present case. Obviously Mr. 
Vyas was, therefore, taken. by surprise. 
We, therefore, gave him time to work 
out his case in that behalf and th3n to 
argue it. In order to make gooc this 


contention. Mr. Shah has invited our 
attention to six decisions of English 
Courts. 


17. The first decision is In re Nor- 
thumberland Avenue Hotel Co. (1885) 
33 Ch. D. 16. In that case, one Wallis 
had negotiated with the Metropolitan 
Board of Works for the grant to kim of 
a lease of certain plots of ground fora 
term of eighty years at a part-cular 
rent, An agreement in writing was en- 


tered into in that behalf. In the 
meantime an ` agreement had also 
been entered into between two 
persons who - styled themselves 


as trustees for and on behal? of 
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an intended company to be called the 
Northumberland Avenue 
pany Limited. One of themwas styled 
as an agent for and on behalf of Wallis 
and he agreed to grant to the proposed 
company an underlease of the said plots 
of ground on certain terms and condi- 
tions, Under the agreement the propo- 


sed company agreed to become an un- - 


derlessee for a term of eighty years, 
jess one day, of the plots of ground at 
a particular rent. The agreements con- 
tained stipulations of a character simi~< 
lar to those which were usually inser-~ 
ted in building agreements. They were 
to be performed by the proposed com-~ 
pany. Under the agreement the pro- 
posed company was entitled to take 
possession on payment of a cértain de- 
posit. The proposed company was in- 
eorporated on the next day of the 
agreement, The agreement entered into 
was not mentioned in its memorandum 
but the articles of association of the 
Company purported to adopt that agree- 
ment and provided that the company 
should carry ít into effect subject to 
the modification which might be agreed 
upon between the parties. The company 
after Incorporation did not enter into 
any further agreement in writing with 
Wallis but acted upon the agreement, 
took possession of the ground and spent 
upon it a large sum of money. There 
was no note or memorandum of any 
contract with Wallis signed or sealed 
on behalf of the company after its in- 
corporation. Thereafter Wallis- instituted 
an action against the company for spe- 
cific performance of cl. 23 of the agree- 
ment which related to the grant of ad- 
ditional pieces of ground on lease. That 
action was compromised, The company 
made payments to Wallis on several 
occasions and serveral resolutions were 
passed by the directors, withthe assent 
of Wallis, purporting to modify certain 
terms of the agreement, but none of 
those terms was carried into effect 
by those documents. All those proceed- 
ings went on the footing that the origi- 
nal agreement was one by which the 
company owas bound. The company 
did not succeed in obtaining sufficient 
capital In order to enable it to continue 
fits works. Therefore, Wallis in course 
of time served upon the Company a 
notice to re-enter under a clause in the 
agreement for non-completion of the 


works, and on 13th of May, a notice 
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was given by the Metropolitan Board 
Hotel Com- of Works determining the agree- 
ment of the 2nd of October 1882, 


Shortly after this the Board of Works 
resumed possession. Thereafter the 
company passed a resolution for volun- 
tary winding-up and an order was made 
for carrying on the winding-up under 
the supervision of the Court. Wallis be- 
came bankrupt. His trustee took out a 
summons asking that, he might be ad- 
mitted as creditor for damages sustained 
by Wallis in respect of the breach by 
the company of that agreement, The 
question which arose before the Court 
of Appeal in England was whether the 
agreement which was entered into be- 
fore the company was brought into 
existence was capable of confirmation 
and whether such an agreement was 
agreement at all. It was held by the 
Court of Appeal that since the agree- 
ment had been entered into before the 
company came in existence it was in- 
capable of confirmation and that the 
acts of the company, having evidently 
been done under the erroneous belief 
that the agreement was binding upon 
the company, were not evidence of a 
fresh agreement having been entered 
into between the parties. It was further 
held that under the circumstances there 
was no agreement between Wallis and 
the company. Summons was therefore 
dismissed, 


18. The next decision to which re- 
ference has been made by Mr. Shah is 
Bagot Pneumatic Tyre Company v. Clip- 
per Pneumatic Tyre Company. (1901) 1 
Ch. D. 196. In that case, the plaintiff 
company agreed to grant Phelps an ex- 
clusive licence to use a patent in con- 
sideration of an annual payment to be 
made to the  plaintiff-company by a 
company which was in the course of 
formation by Phelps. The licence was 
granted to Phelps and was expressed 
to be in consideration of the agreement 
and the payment therein agreed upon. 
The defendant-company acted in the 
belief that it was bound to the plaintiff- 
company to perform the obligations of 
the said agreement. In an action by the 
plaintiff-company against the defen- 
dant-company to restrain an alleged 
breach of that agreement, it was held 
that the plaintiff-company had no right 
of action againstthe defendant-company 
which was not in existence when agree- 
ment was entered into with Phelps. It 
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came into existence later. This very 
decision was challenged in appeal be- 
fore the Court of Appeal. The decision 
of the Court of Appeal is reported in 
Bagot Pneumatic Tyre Company v. 
Clipper Pneumatic Tyre Company, 
(1902) 1 Ch. D. 146. Confirming the 
decision of the Cour; below, the Court 
of Appeal held that there was mo prix 
vity of contract between the plaintiff- 
Company on one hand and the defen- 
dant on the other hand and that, there- 
fore, no legal right of action had ac- 
crued to the former against the latter. 


19. The next decision to which ræ 
ference has been made by Mr, Shah is 
în Natal Land and Colonization Co. Ltd. 
v. Pauline Colliery and Developmen 
Syndicate, Ltd, (1904) A.C. 120. It is a 
decision rendered by the Privy Counc-l 
on appeal from the Supreme Court cË 
Natal. In that case, agreement which 
was sought to be enforced was contain- 
ed in correspondence between the ap- 
pellants’ agent amd one Mrs. de Carrer. 
The respondents claimed the benefit cf 
the contract under a cession to a trus- 
tee for them, as about to be incorporat- 
ed, by Mrs, de Carrey of her right= 
thereunder by a deed and a letter b7 
the appellants to the Solicitor of tk= 
Syndicate agreeing to the substitution cf 
the Syndicate for Mrs, de Carrey, it 
was contended by the appellants that 
inasmuch as the respondents were nof 
registered at the date of the transaction 
there was no privity of contract be- 
ween the parties. The Supreme Court 
of Natal passed decree for specific per- 
formance of the agreement. In appez- 
Privy Council took the view that ths 
Company cannot by adoption or rati- 
cation obtain the benefit of a contract 
purporting to have been made onits be- 
half before the company came into exis- 
tence. In order to do so a new contrary. 
ought to have been made with it after 


its incorporation on the terms of the 
old one. 
20. Next, reference has been made 


to the decision of the Court of Appex. 
In re Empress Engineering Co. (18807 
16 Ch. D, 125, In that case, A and = 
on one hand agreed with C, on beha= 
of a company intended to be formed 
that A and B should sell and the com~ 
pany should buy acertain busimess. One 
of the terms of the agreement was the. 
Sixty guineas should be paid to tk= 
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Solicitors for their expenses and cnarg~ 
es in registering the Company. The 
memorandum of association adopted the 
agreement. and the Directors subsequ- 
ently ratified it, Thereafter an order 
for winding up of the company was 
made and the Solicitors wanted to prove 
their claim for sixty guineas, The Court 
of Appeal disallowed the claim on the 
ground that the contract betwe2n A 
and B on one hand and C on the other 
hand, having been entered into before 
the company came into existence, could 
not by mere ratification be made bind- 
ing on the company, and that a contract 
between A and B on one hand and the 
company onthe other hand, to which the 
Solicitors were in mo way parties, that 
the company shall pay monies t the 
Solicitors, would not entitle the Solici- 
tors to proceed against the company. 


21, The last decision to which refer- 
ence has been made is Newborre v, 
Sensolid (Great Britain) LD., (1984) 1 
Q. B.D. 45. The facts of that case show 
that acontract which purported to have 
been entered into for the sale of c2rtain 
goods by Leopold Newborne (Lendon) 
Lid. was signed “Leopold Newborne (Lon- 
don) Ld., and underneath was the name 
Leopold Newborne, On the back 
of the document were set out the 
names of Leopold Newborne and 
M. Newborne as directors of the com- 
pany. Thereafter the market fel and 
when the goods were tendered t the 
buyers they refused to take delivery. A 
writ was issued in the name of Leopold 
Newborne (London) Ld. against the 
buyers, claiming damages for breech of 
contract. which consisted of failure to 
accept the goods. Whilst the case was 
in progress it was discovered that atthe 
time when the contract was signed, the 
company, Leopold Newborne (London) 
Ld., was not registered. Therefore, steps 
were taken to substitute for thename of 
company, as plaintiff, the name of Léo~ 
pold Newborne. It was held br the 
Court of Appeal that Leopold New- 
borne never purported to contract to 
sell nor. sold the goods either as prin- 
cipal or agent, The contract purvorted 
to be made by the company, on whose 
behalf it was signed by a future direc- 
tor, and inasmuch as the company was 
non-existent at the material tims, the 
contract was a nullity. 


22. These decisions to which Mr. 
Shah has -invited our attention lay down 
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the principle that a contract between a 
non-existent company on whose behalf 
someone purports to act is a nullity and 
gives rise to no cause-of-action. In order 
to make good his contention that such 
a contract is valid and enforceable at 
law, Mr. Vyas has invited our attention 
to some provisions of the Gujarat Co- 
operative Societies Act, 1961. S. 2 (13) 
defines “member” as a person joining 
in an application for the registration of 
a co-operative society which is subse- 
` quently registered, or apersonduly ad- 
mitted to membership of a society after 
registration and includes a nominal, as- 
sociate or sympathiser member. S, 2 (19) 
defines “society” which means a co-opera« 
tive society registered, or deemed tobe 
registered, underthis Act. A reference to 
a society “deemed to be registered” ap- 
pearsto be in the context of sub-sec. (2) 
of S. 169. Sub-sec. (2) of S. 169 pro~ 
vides as follows:— 


“All societies registered or deemed to 
be registered under the said Act the rex 
gistration of which was in force im- 
mediately before the commencement of 
this Act, shall on such commencement 
be deemed to be registered under .this 
Act; and all proceedings pending im- 
mediately before such commencement 
before any Registrar, Arbitrator, liqui- 
dator or tribunal or other officer, aux 
` thority or person under the provisions 
of the said Act shall stand transferred 
where necessary, to the Registrar, arbi- 
trator, liquidator or tribunal or other 
corresponding officer, authorify or per- 
son under this Act, and if no such offi- 
cer, authority or person exists or if 
there be a doubt as to the correspond- 
ing officer, authority or person fo such 
officer, authority or person as the State 
Govt. may designate and shall be 
continued and disposed of by such 
officer, authority or person in accord- 
ance with the provisions of this Act.” 


These three provisions to which 
Mr. Vyas has imvitted our  atten~« 
tion do not warrant the con- 
clusion that the society be- 
fore it is registered and comes into 


existence can act through its oromoter. 
Sec. 37 throws light on this aspect. It 
reads as follows:— 

“A society on its registration shall be 
a body corporate by the name under 
which it is registered, with perpetual 
succession and a common seal, and with 
power to acquire, hold and dispose of 
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property, to enter into contracts, to in- 
stitute and defend suits and other legal 
proceedings and to do all such things as 
are necessary for the purpose for which 
it is constituted.” l 

It is clear, therefore, that a co-opera- 
tive society becomes a legal person after 
it is registered and it is after its regis- 
tration that it acquires the capacity to 
enter into contracts, No provision in 
the Act has been pointed out te us un- 
der which the promoters of a society 
can act on behalf of the society before 
it has been registered and has come in- 
to existence. 


23. Mr. Vyas has invited our atten~ 
tion to Rule 3 of the Gujarat Co-opera-~ 
tive Societies Rules, 1965 and Form A 
appended to the Rules. R. 3 inter alia 
reads as follows:— 


“3. Application for registration — 
Every application for registration of a 
Society under sub-sec. (1) of S. 8 shall 
ies in Form A and shall be accompanied 
y— 

(a) a certificate, from the bank or 
banks stating the credit balance in fav« 
our of the proposed society therein, 

(b) a list of persons who have contri= 
buted to the share capital together with 
the amount contributed by each of 
them, and the entrance fee paid by 
them and 

(c) the scheme showing the details 
explaining how the working of the so= 
ciety will be economically sound and, 
where the scheme envisages the hold- 
ing of immovable property by the so- 
ciety. the description of immovable pro~ 
perty proposed to be purchased, acquir= 
o transferred to the society. 

J eed bhecaes EE 
Relying upon this rule it has been ar« 
gued by Mr. Vyas that a proposed so~< 
ciety which has not been registered can 
open aBank account and can enter into 
transactions with regard to immoveable 
property in order to show what im- 
moveable property it holds or proposes 
to hold. He has then invited our atten« 
tion to Form A appended to the Rules, 
In particular he has relied upon co~ 
lumns (10) and (11) thereof. Col. (10) 
in the Form provides that the amount 
of preliminary expenditure Incurred by 
the promoters till the date of the ap- 
plication and the estimate of expendit- 
ure likely to be incurred by them there« 
after with a view to get the society re« 
gistered shall be stated. Col. (11). provi= 
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des- that the name of the chief prome- 
ter and his address where the corres- 
pondence is to be directed shall Ea 
stated. The requirements of these two 
columns in Form A do not warrant tha 
conclusion that society before its re= 
gistration becomes legal person capab.s 
of entering into* contract. Cols, (10) ar 
(11) appear to be intended to facilitate 
the registration of the ‘society. They ae 
intended to give necessary informaticn 
to the Registrar of Co-operative Socie- 
ties in order to enable him to register 
the society. They also lay down a re- 
quirement showing the channel of com 
munication between the promoters cf 
the society and the Registrar, Ther= 
fore, the aforesaid’ two ` requiremen=s 
specified in Form A do not permit vs 
to hold that the society before its re 
gistration becomes a legal person car 
able of entering into contracts, So fæ 
as R. 3 # concerned, indeed it appears 
that before a society is registered, cer 
tain things can be done, Language cf 
S. 37 is clear enough to show that its 
after registration of the society that t 
can enter into contracts. The languas= 
used in rule 3 cannot be interpreted => 
as to enlarge the scope of S. 37. Rule = 
does not expressly state that apropos= 
society can enter into a contract, Ne 
such indirect inference from that ruE 
can be drawn for the purpose of enlars 
ing the scope of the principle embodi&= 
in S. 37. | 


Nothing else in the Gujarat Co-oper= 
tive: Societies Act, 1961 and the Rule 
made thereunder has been pointed ott 
to us which will have the effect cf 
varying or modifying the principle lat 
down in several English decisions -© 
which we have referred, | 


24. Mr. Vyas has tried to point ort 
to us that even if Ex. 175 cannot t 
enforced on account of this reasar, 
decree for specific verformance can l= 
granted in terms of Ex. 167, the draž 
lease, Ex. 176 to which we have alread> 
referred in the earlier parts of th= 
judgment is not a fresh contract. At th= 
most, It appears to be a ratification d 
the original agreement Ex. 175. There 
fore, if Ex. 175 fails on account of -th& 
reason, no decree for specific perform 
ance in terms of Ex. 176 can be passec 


25. Mr. Vyas has further reliel 
upon Ex. 90 to which we have alread> 
referred. It also does not represent a 
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fresh agreement between the society on 
one hand and defendant l-trust on the 
other hand. It is in the nature of rati- 
fication of what was evidenced by 
Ex. 175. Ex. 176 in terms refers to the 
agreement Ex. 175. Ex. 90 is a letter 
from defendant l-trust: to Nanubhai J. 
Desai, the promoter of. plaintiff-seciety, 
They do not incorporate a fresh con- 
tract between the  plantiff-society and 
the defendant l1-trust independently of 
what was done -by Ex. 175. 


26. It has also been argued b7 Mr, 
Vyas that the plaintiff has been tnduly 
prejudiced by the defendants raising 
this contention at this stage because if 
this contention was raised in the trial 
Court. the plaintiff could have pleaded 
estoppel or could have amended the 
plaint and set right his cause of action, 
If this two-fold plea which Mr. Vyas 
hasraised had any substance, we would 
have disallowed Mr. Shah from raising 
this contention. The principle of 2stop- 
pel cannot operate against apersor. who 
was non-existent at the date when the 
transaction took place. So far as the 
amendment of the plaint is conc2rned, 
at the most, what could have been 
done was to join Manubhai J. Desai as 
the plaintiff in place of the plantiff- 
society. That would not help the plain- 
tiff because agreement Ex. 175 clearly 
shows that it was’ executed by Nanu- 
bhai J, Desai not for his personal bene- 
fit or in his personal capacity but on 
behalf of the proposed society, now the 
plaintiff-society, We are therefore, not 
impressed by the argument which Mr, 
Vyas has raised in this behalf. 


27. In our opinion, the argre*ment 
of leasé Ex. 175 was entered int be- 
tween defendant 1-trust on one hand 
and a non-existent co-operative society 
on the other hand — now the plentiff- 
society. It was, therefore, a nullity and 
gave no rise to cause of action fcr the 
plaintiff-society, It, therefore, canrot be 
specifically enforced against the defen- 
dants. 


28. .xXX xX XX XX XX% XX 


Appeal allowed. 


140 Guj. 


AIR 1979 GUJARAT 140 
N, H, BHATT, J, 


Palitana Nagarpalika, Appellant v 
Arisa Bhuwan Jain Dharmashala, Res 
spondent, 


Second Appeal Nos, 259 to 266 of 
4974, D/~ 2-8-1978,* 


(A) Gujarat Municipalities Act (34 of 
1964), Section 103 — Public notice 
stating that rules shall come into force 
from certain date — Interpretation. 


No date is required to be specified 
in the Public Notice for the purpose of 
bringing the rules into force. They be- 
come rules in force from the day they 
receive sanction. The municipality be= 
comes equipped to levy the tax by 
virtue of the taxing provision, passing 
of the resolution selecting the tax, 
then preparing the draft rules, notify 
ing them for objections, considering 
them, finalising the rules, transmitting 
them to the Government and then 
sanction by the Government or the 
competent authority to those rules, 
The rules come into force for all other 
purposes (except for the purpose of 
demanding tax) from the day they re- 
ceive sanction from the competent 
authority. Moreover the rules to a 
common man when said to be coming 
into force or operation from a parti- 
cular date would convey only one 
meaning that they must be ready to 
feel the impact of those rules froma 
particular date. Therefore when the 
public notice issued by the Ad- 
ministrator of the Municipality stated 
that the rules shall come into force 
from a certain date, the date mention- 
ed in the notice must be interpreted 
as the date from which the tax was 
to be imposed. AIR 1976 SC 313 Reli- 
ed on: AIR 1962 SC 988 and AIR 1951 
Raj 139 and AIR 1970 Guj 53 and 
(1965) 6 Guj LR 228 Referred. . 

(Paras 15, 16) 


(B) Gujarat Municipalities Act (34 
of 1964) Section 279 (2) (x) — Repeal 
and savings -— Enumeration of saved 
items in cl. (x) — Effect on procedural 
steps taken under old Act towards im- 


“Against decision of P. P. Majmudar, 
Asst. J., Bhavnagar in Civil Appeal 
No. 142 of 1972. 


AW/EW/A379/79/JHS 
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posing house tax. (Bombay General 


Clauses Act (1 of 1904)) S. 7). 


Enumeration in Sec, 279 (2) (x) of 
various items saved is not in any way. 
suggestive of the legislature's inten- 
tion. to make that list exhaustive, I$ 
cannot be so from the very nature of 


things also when a new and come- 
prehensive municipal legislation i. e 


the 1963 Act substitutes an earlier 
similar piece of legislation i.e, Bombay 
District Municipal Act, 1901 because 
of the new needs and requirements felt 
with the passage of time and develop- 
ment of the society, By no stretch of 
imagination, could it be said that the 
Legislature even by remote implica 
tion wanted to suggest that all such 
elaborate procedural steps should be 
totally obliterated or wiped out and 
the body should be made tostart their 
cumbersome procedural steps de novo, 
This fisrepugnant to the commonsense 
also. It must, therefore, be held that 
the lower appellate court was in error 
in holding that the earlier stages of 
the procedural steps towards imposing 
house tax had disappeared from the 
scene altogether making the subse- 
quent publication of the rules and fix- 
ing the date from which the tax will 
be imposed as idle and barren exer- 
cise on the part of the municipality, 
AIR 1955 SC 84 Relied on. (Para 20) 


(C)a Gujarat Municipalities Act (34 
of 1964) Section 114 — Remissions — 
Rules silent on question of remissions 
— Effect, 


Section 114 itself enjoins upon the 
executive Committee of the municipa- 
lity to deal with prayers for remis- 
sions and refund upto not more than 
half of the amount of tax. Whether 
rules are there or not, remission would 
follow as a matter of course by virtue 
‘of the mandate of Section 114, If the 
Rules are not there, the municipality 
would be liable to pay the maximum 
provided for. It is obvious that it can- 
not discriminate and grant say 1/10 of 
the amount by way of refund to one 
party, 1/4th to another and 1/2nd toa 
third party. Therefore, in the absence 
of any rules laying down the norms 
of refund, the executive committee 
would be bound to refund half of the 


amount of tax. that is the maximum 
provided for in . Section 114, But the 


2979 


-omission cannot render the entire body 
ef rules ineffective or inoperative. 
{Para 213 
Cases Referred : Chronological Pars 
AIR 1976 SC 313 : 1976 Tax LE 


1363 - 12, 14 
AIR 1970 Guj 53 : 11 Guj LR 351 L 
(1965) 6 Guj LR 228 il 
AIR 1962 SC 988 . s Ss 
AIR 1956 Orissa 7 2) 
AIR 1955 SC 84 : 1955 Cri LJ 254 213 
AIR 1951 Raj 139 >] 

C.T. Daru and H. P. Sompura, for 
Appellant in all the Appeals; J. Z 


Mehta and R. J. Mehta (in S. A. Nes. 
259, 262, 264 and 266 of 1974) and 
A. P. Ravani (in S. A. Nos. 260, 261, 
263 and 265 of 1974), for Responder. 


JUDGMENT:— This bunch of secord 
appeals arises from the following civi 
appeals decided by the learned Assis~ 
tant Judge of Bkavnagar, which ep. 
peals in the Bhavnagar District Court 
in their turn had arisen respectively 
from the civil suits decided by ih? 
learned Civil Judge . (J. D.) Palitana 
es mentioned below:— ` 


S. A. No, District Court Civil 
Appeal Suit 

259/74 142/72 78/69 
260/74 158/72 78/69 
261/74 143/72 91/69 
262/74 160/72 91/69 
263/74 144/72 92/69 
264/74 161/72 92/69 
265/74 145/72 93/69 
266/74 159/72 93/69 


2, All these appeals, however, ar 
being disposed of by thiscommon judg- 
ment firstly because the questions cf 
law involved are common and secondiy 
because the learned counsel appearing 
for the 
able on this common treatment, 


3. The appellant in all these az~ 
peals is the Palitana WNagarpalika, a 
municipality deemed to be constituted 
under the Gujarat Municipalities Ac‘, 
1963, hereinafter referred to as tha 
Municipal Act, 1963 for brevity’s sake. 
This municipality is the original def: 
dant in all the above suits wheres 
there are different plaintiffs in =: 
those suits. All these plaintiffs are the 
trustees or managers . of different 
-Dharmashalas or Sarais situated in th 
holy place of Palitana, which is tha 
famous place of pilgrimage for perso 
following Jainism. All these sarais are 
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put up by philanthropic people with 
a view to provide shelter to the visit- 
ing pilgrims and these properties are 
registered as Public trust properties 
under the provisions of the Bombay 
Public Trust Act, The munic.pality, 
which is the appellant inall these ap- 
peals had first made attempts to levy 
the house tax on all these sarais manag- 
ed by these trustees and other build- 
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ings situated within the municipal 
limits of Palitana, That attempt was 


made by framing some rules thet were 
brought into effect from 1-7-57, but 
mo taxes were actually levied. The said 
municipality, however, came to be 
superseded by the Government end an 
Administrator was appointed to run 
the municipal affairs, This administra- 
tion went.on from 16-12-60 till 25-9-67. 
During the period, all the rowers, 
functions and duties of the munici- 


pality rested with the Administrator. 
The Administrator had passed a re- 


‘solution on 4-3-64, Ex. 78, undar the 


provisions of Section 60A of the 
Bombay District Municipal Act, 1901, 
which was then applied to the 
Saurashtra region with mece€ssary modi- 
fications, The procedure undergone by 
the Administrator is set out by the 
learned appellate Judge in paragraph 
14 of his judgment and I do not 
propose to burden this judgment by 
reiterating those various stages under- 
taken by the Administrator. In short, 
the Administrator had’ passed the re- 
solution to make rules and levy house 
tax. invited the objections, consider- 
ed them and then had approved the 
rules and submitted the same to the 
competent authority for their senction. 
Ex. 83 are those rules as sanetioned 
by the Government with .certair modi- 
fications, Then the Administrator pass- 
ed the resolution, ex. 84 on 18-12-64 
to apply those Rules to the Municipal 
limits with effect from 1-4-1965. He 
also resolved under Sec. 62 of tke Dis- 
trict Municipal Act that these Rules 
should be published along with details 
of the sanction as required under the 
said 5. 62, 


4. It so happened that before the 
Rules could be published, the District 
Municipal Act 1901 came to be repealed 
by the Municipal Act, 1963, which ad- 
mittedly came into force on 1-1-1965. 
The administrator, therefore, isSu=d the 
notice, Ex. 85 on 12-2-1965 under Sec- 
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tion 103 of the Municipal Act, 1963. As 
much of the controversy raged in these 
appeals is veering round this Ex. 85, I 
propose to reproduce the same as duly 
translated by me: 

“Public Notice 

(Under Sec. 103 of the Gujarat Muni- 
eipalities Act, 1963). 

Hereby the citizens within the limits 
of the Palitana Municipality and all 
concerned are informed that Palitana 
Municipality's Taxes on Lands and 
. Buildings Rules have been sanctioned 
by the Development Commissioner of 
the Gujarat under his Order No. DCG/MU 
1264 dated 8-4-1964 under Proviso Ato 
S.46 of the District Municipal Act. The 
said sanctioned Rules are resolved tobe 
brought into force within the municipal 
limits with effect from 1-4-1965 as per 
the Municipality’s Resolution No. 54/64 
dated 18-12-1964. 

For the information of the public, the 


said sanctioned Rules are hereby pub-- 
, lished and the Rules are available for 


inspection at the places of the publica- 
tion of this notice as well as at the 
office of the Municipality on all days 
except holidays. All should take a no- 
tice of it. 


Municipal Office, 
Palitana, 
12-1-65, 


Sd/- Administrator, 
Palitana Municipality, 
Palitana.” 


5. Because the citizens, it appears, 
had raised some protests or because of 
some other reason, the fresh Rules had 
come to be framed in the year 1967 and 
afresh notice similarly worded was 
published in the year 1967 on9th May. 
It is Ex. 94 on the common record. ° 


6- The respective’ plaintiff challeng- 
edthe levy of this house tax on anum- 
ber of grounds, but as far as the courts 
below are concerned, they accepted the 
challenge on two grounds. The first 
ground that weighed with the courts 
below is that mandatory requirement 
of Sec. 103 of the Municipal Act, 1963 
was not complied with in so far‘as no 
date was specified in the above-men- 
tioned notice, Ex. 85 or Ex. 94, the date 
from which the tax as prescribed by 
the Rules was to be imposed. The se- 
cond ground that was pressed into ser- 
vice was that the sanction of the Rules 
by the Government and earlier proce- 
dural stages were under the District 
Municipal Act, 1901, but on account of 
the repeal of the said Act, all those 
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stages and steps had been rendered 
non-consequential with the result that 
the notices in question, Exs. 85 and 94, 
could not publish the non-existing Rules, 
On behalf of the respondents, the origi- 
nal plaintiffs, an additional ground was 
pressed into service before me in sup- 
port of their plea under Order 41 R. 22 
of the Civil Procedure Code. It was 
very vehemently contended on behalf 
of the respondents plffs. that the Rules 
in question framed on both the oc- 
casions, namely in the year 1964-65 and 
then in the year 1967 were illegal in 
so far as they did not make any provi~ 
sion for remissions which were compul~< 
sory by virtue of the requirement of 
Sec. 114 of the Municipal Act, 1963. I 
propose to examine these various 
grounds one by one. 


7. The first ground pertains to the 


interpretation of the notice in question, 
namely the notice, Ex. 85, translated 


above and the similar notice, Ex. 94, 
dated 9-5-1967. Sec. 103 of the Munici« 
pal Act, 1963 is quoted below:— 


"103. Rules sanctioned under $S. 102 
with the modifications, if any, subject 
to which the sanction is given shall be 
published by the municipality in the 
municipal borough, together with a 
notice reciting the sanction and the date 
and serial] number thereof; and the tax 
as prescribed by the ‘Rules so published 
shall, from a date which shall be speci- 
fied in such notice and which shall nof 
be less than one month from the date 
of publication of ..such notice, be im= 
posed accordingly 


testeaza e 


It is obvious that Sec. 103 deals with 


two requirements. Under the first part 
of above-quoted S. 103, Rules assanc~ 
tioned by the Govt. with the modifica- 
tions, if any, are to be published by the 
municipality in the municipal Borough 
accompanied by a notice reciting the 
sanction and the date and the serial 
number thereof. The impugned notices 
Ex. 85 and Ex. 94 certainly comply 
with the requirement of this first part, 
The second part then deals with the 
specification of the date from which the 
tax as prescribed by the Rulesso puba 
lished are to be imposed end such spe« 
cification is to be made in the notica 
under which the Rules are published 
under the first part of S. 103. The 
plaintiffs contended that the mention of 
the date, namely, 1-4-1965 în Ex. 85 
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and mention of . 1-7-1967 in Ex. &, 
is the specification of the date ony 
for the purpose of informing tke 
people that the Rules would come 
into force from those respectire 
dates, As against this submission mace 
on behalf of the various plaintiffs, it 
was urged on behalf of the Municipa- 
lity that umder the first part, Rules are 
not required to be brought into force. 
They are only to be notified for tke 
general public information and that tke 
only occasion to specify the date is fer 
the purpose of informing the peone 
that the tax would be imposed accore~ 
ing to the Rules from those dates. Hed 
these notices been specific in  statirg 
that the tax will be imposed from tho:ze 
specified dates, there would have been 
no difficulty. However, the fact remaias 
thatthe words as they are do not speck 
of the dates from which the tax shell 
be imposed, but ex facie the noticas 
mention that the Rules will be comixg 
into force from those respective dates, 
If what has been canvassed by tke 
municipality is upheld, it is obvious that 
the suits as far as that particular 
ground is concerned would fail. If what 
has been urged on behalf of the rz 
spondents is accepted, it is ovious that 
the appeals will be liable to be disms- 
sed. 


8. Before I go to the 
of the two divergent views, I propose 
to examine some authorities, which 
were pressed on behalf of the plaintid#s 
and which were accepted by the learn- 
ed appellate Judge in particular, Tre 
first is the case of the Supreme Couvvt 
in the case of Municipality of Anaad 
v. State of Bombay, AIR 1962 SC 968. 
In that case the question was about the 
meaning of the word ‘impose’ as m= 
curring in sec, 59 (1) of the Bombay 
Municipal Act, 1901. The Suprene 
Court stated that the word meant the 
actual levy of the tax after authori-y 
to levy it-had-been acquired by rules 
duly made and sanctioned. The pointin 
controversy was regarding the Govera- 
ments power even to direct the muris 
cipality not to levy tax despite the 
framing -of the rules and compliance 
with other requirements. On behalf vf 
the municipality, the contention was 
that once the rules were sanctioned by 
the Government and they were duly 
published and pursuant thereto the 
axes were. decided to be imposed, tke 
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Government would become functus 
officio. This particular  argumeat ad- 
vanced on behalf of the munidpality 
was negatived by the Supreme Ccurt in 
very clear’ terms and it is in this con~ 
text that the word ‘impose’ as occur« 
ring in Sec, 59 (1) of that Act was in- 
terpreted to mean actual levy of tax as 
distinct from the power to levy tax. 
This authority in my view does not 
directly lend any . nap to the plaintiffs, 


9. The second E which obvi= 
ously helps the plaintiffs is the judg- 
ment of. the Rajasthan High Court in 
the case of Manak Chand v. The Muni- 
cipal Council Jaipur, AIR 1951 Rej 139 
In that Division Bench judgment, it has 
been specifically stated that the date of 
coming into force of the rules and the 
date of coming into operation of the 
liability to pay the tax are Ccistinct 
dates, but as it appears from the “actual 


. aspect, the President himself hai un- 


dertaken this job and fixed up the date, 
which as a matter of fact, was within 
the competence of the General Board. 


‘Nevertheless, it has to be admitted that 


the point that is canvassed by Mr. Mehta 
for the respondents was considered by 
the Division Bench of the Rajasthan 
High Court and the interpretation that 
has been sought to be placed before me 
by Mr, Mehta finds its approved place 
there, 


10. The municipal taxation being 
always a vexed question, cases under 
the District Municipal Act and the 
Municipal Act, 1963 are often occurring 
in courts of law and even in the Guja- 
rat High Court, the caSes under the 
Municipal Act, 1963 itself have come 
up. The first is the case of Saurashtra 
Iron Foundry and Steel Works Pvt. 
Ltd. v. Bhavnagar Nagarpalika, 11 Guj 
LR 351: (ATR 1970 Guj 53). It is a Divi- 
Sion Bench judgment of this High Court 
and in paragraph 6 of this judgment 
various stages essential for the levy of 
the tax are set out. The eighth require- 
ment is the publication of the sanction- 
ed rules together with a notice reciting 
the sanction, the date and serial num- 
ber thereof and also specifying tne date 
from which the tax shall be imposed. 
This authority, however, does not help 
the plaintiffs directly because it reite- 
rates the text of Sec, 103 of the Muni- 


cipal Act, 1963, 
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11. Another case pressed into service 
on behalf of the plaintiffs is the case 
of the Municipal Corpn, of the City of 
Ahmedabad v, Jhaveri Keshavlal Lal- 
lubhai, (1955) 6 Guj LR 228, It wasa 
case that arose under the Bombay 
Municipal Boroughs Act and the rules 
made thereunder. The first question 
that arose for consideration was as to 
when would the liability of tha rate- 
payers in respect of tax would arisa, 
The three questions were posed: 

(1) Does it arise on the caommence- 
ment of the financial year by force of 
the Rule without anything having been 
done by the municipality? 

(2) Does it arise on the préparation 
of the assessment list? and 

(3) Does it arise on the authentica« 
tion of the assessment list? 

Examining the scheme of imposition of 
taxes and considering the observations 
fn the above-mentioned case of Muni- 
cipality of Anand (AIR 1962 SC 988), 


(Supra) the Division Bench of this 
High Court, speaking through Shri 


P. N. Bhagwati, J., as he then was, 
held that no liability could be attached 
to the rate-payer on the passing of the 
rule or on the commencing of the offi- 
cial year by mere force of that rule 
without any step having been taken by 
the municipality, 


12. On behalf of the plaintiffs, i 
was very vehemently contended that 
all taxing statutes must be construed 
very strictly. The proposition fs too 
well entrenched to be called in ques- 
tion. The question however is: what 
is meant by the taxing statute? Does it 
mean not only the enabling provision, 
but also the procedural provision? The 
question has been set at rest by the 
Supreme Court in this connection by its 
judgment inthe case of Murarilal Maha- 
bir Prasad v. B.R. Vad, AIR 1976 SC 
313. The opinion of the two Judges of 
the Supreme Court, Chandrachud, J. as 
he then was, and Sarkaria, J, is as fol- 
lows? :— 


The true implication of the pana 
that a taxing statute must be construed 
strictly (viz. the subject isnot to be tax- 
ed unless the charging provision clear~ 
ly imposes the obligation is often mis- 
understood and the principle is unjus< 
tifiably extended beyond the legitimate 
field of its operation. It does not apply 


*%See AIR Head Note — Ed, 
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where tha court is concerned with the 
provision which prescribes the machi- 
mery for the computation of tax and 
not with a charging provision of the 
Sales Tax Acts, In the latter case, the 
tule is that that construction should ba 
preferred which makes the machinery 
workable, 

4g. Ip is no longer în controversy 
before me that the liability to pay tax- 
@s arises from the date specified in a 
notice under Sec, 103 of the Municipal 
Act, 1963, Both the sides are not in 
divergence on this point before me. The 
question as set out by me is whether 
the notices, Exs, 85 and 94, can be said 
to be the notices specifying such dates 
from which the tax would be imposed, 


14, As said by me above, there isno 
divergence between the contending par- 
ties that the liability to pay tax arises 
from the date specified as the date for 
imposing the tax. The controversy is 
confined to the fnterpretation of the 
above-mentioned notices, Exs 95 and 94, 
That fis the moot question before me, 


15. Even a casual glance at S. 
of the Municipal Act, 1963 is sufficient 
to convince one that no. date is ‘requir- 
ed to be specified for the Rules to come 
into force, They become statutory rules 
on the sanction being given, but if the 
municipality wants to exploit that power 
conferred by the Act and then by the 
Rules, it has to apprise the persons 
likely to be prejudiced thereby of the 
fact that such rules are there duly made 
by the municipality and duly sanction- 
ed by the concerned authority. The 
Rules cannot be said to be coming into 
force from a date to be specified. They 
become rules and competent for all 
purposes the day they are sanctioned 
by the Government. In order to push 
them further towards the actual reali- 
sation of the tax, a procedural aspect 
or to put in the words of the Supreme 
Court, an aspect of machinery, is to be 
resorted to. A procedural step is to be 
taken under the first part of sec. 103 
about informing the people, who were 
already informed earlier about the 
municipality's intention to make the 
rules, that the rules are in effect made 
and duly sanctioned by the competent 
authority. Even if they are to be brought 
fnto force, they come into force from 
the date of publication of notice of 
those rules. It is, therefore, evident that 
mo date is required to be mentioned as 


103] 


1979 


the date on which the rules will come 
into force. To this ‘extent, Mr, Dara, 
who argued for the ‘appellant-munic 
pality, was right. Mr. Mehta for tke 
respondents, however, urged that even 
if this mentioning of the date of cor 
ing into force of the rules is not the 
requirement of law, it could at best te 
said to be a redundant superfluity oa 
the part of the mumicipality, but h= 
submitted that it could not be extended 
to mean that what was intended to te 
communicated to the citizens was thet 
as per those rules, tax liability woulJ 
accrue or would be imposed from thet 
particular date. I do not agree. The 
rules to a common man when said & 
be coming into force or operation frem 
a particular date would convey only 
one meaning that they must be ready 
to feel the impact of those rules fram 
a particular date. Mr. Mehta was right 
in saying that this notice is meant fcr 
the common people, but it is to be re- 
membered that they ate the commou 
people in urban areas and not in back- 
ward rural areas. It is q notice to the 
people, who were earlier apprised ci 


the municipality’s intention that house 


tax as one of the taxes is to be imposec. 
It is a notice to those people, who werz 
also told ofthe draft rules. Itisa notice 
to those people, who had been callei 
upon to have their say one way or the 
other regarding the constitution of thos: 
rules. It is the notice to those people 
who were expected to know the lau, 
mamely, Sec. 103 of the Municipal Aci, 
1963. The only conceivable idea behind 
telling the people that the rules will 
come into force from a particular datz 
would be the intention to tell them that 
the taxes will be imposed under the 
rules from those respective dates. Te 
me it appears that the lower court and 
the lower appellate court had wrongly 
been carried away by the alleged stric 
interpretation of this procedural or 
machinery aspect of the law and thatis 
why they stuck to the letters of Sec. 10£ 
and ignored the substantial compliance 
_ part, which is the only thing to be in- 
sisted upon when the procedural part 
of such taxing statute is to be examin- 
ed. Had the learned appellate Judge 
been conscious of the legal position as 
enunciated by the.Supreme Court in the 
case of Murarilal. (AIR 1976 SC. 313) 
1979 Guj./10 VIII G—22 
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(supra) he perhaps would not have taken. 
too rigid an attitude unto that part. 


16. Mr, Mehta's one argument in this 
connection, however, requires t> be 
examined. He states that the conduct of 
the municipality should be examined 
before an inference is drawn one way - 
or the other about the intention behind 
fixing the date of the notices, Exs, 85 
and 94. As said above, I have taken the 
attending circumstances into account. 
He, however, urged that this very muni- 
cipality had in the year 1957 published 
duly sanctioned rules, but had rested 
there even though it was notified then 
that from 1-5-1957 those rules would 
apply. Why this inaction on the part of 
the municipality was there is dif- 
ficult to be assessed because al that 
time there were peoples’ representatives 
at the helm of affairs of the muricipal 
administration. The resolution passed 
by the administration shows that those 
rules were invalid and illegal and hence 
the undergoing fresh exercise. Perhaps 
because of this notion on the part of 
those persons-in-charge of the munici- 
pal: administration, the further steps of 
preparing the assessment list, inviting 
objections and levying of the house tax 
might not have been taken, The earlier 
inaction of the year 1957 cannot be a 
relevant circumstance for deciding the 
import of the notices Exs. 85 amd 94. 
On the contrary, the subsequent steps 
taken by the Administrator in the year 
1965 in preparing the assessment lists 
and. calling for the taxes with 2ffect 
from 1-4-1965, which was sought <o be 
challenged in these’ suits, amply bear’ 
out that - the Administrator intend- 
ed to treat 1-4-1965 in Ex. 85 and 1-7-. 
67 in Ex. 94 as the dates communicated 
to the people from which their liability 
to pay the house tax would arise In, 
the facts and circumstances of the case, 
therefore, the dates mentioned in Exs. 
85 and 94 are to‘ beinterpreted as the 
dates on which the tax was to be im- 
posed and not the dates on which the 
rules were to come into force. Even at 
the cost of repetition I would say that 
no dates are required to be specified 
for the purpose of bringing the rules 
into force. They become rules in force 
from the day they receive sanction. 
The municipality becomes equipped to 
levy the tax by. virtue of the texing 
provision, passing of the 
selecting the tax, then preparing the 


resolation ( 
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draft 
tions, 
rules, 
ment 


rules, notifying them for .objec- 
considering them, finalising the 
transmitting them to the Govern- 
and then sanction by the Govern- 
ment or the competent authority to 
those rules. The rules come into force 
for all other purposes (except for the 
purpose of demanding tax) from the day 
they receive sanction from the compe- 
tent authority. They can be said to be 
rules in force, but mot full-fledged in 
one sense of the term. They cannot be 
said to be dead letters. because if they 
are followed by a public notice under 
Sec. 103 and the intimation to the pub- 
lic that from a particular day the tax 
liability will accrue, they are fully 
competent rules. 


17. The ‘result is that the first con- 
tention that found favour with . the 
lower courts does not stand in ‘good 
stead to the plaintiffs. 


18. This brings me to the second 
ground regarding the entire procedure 
followed under the Bombay District 
Municipal Act ashaving been obliterat- 
ed on the advent ofthe new Act with 
effect from 1-1-65. As said by me 
above the lower appellate court was 
impressed by this plea put forward on 
behalf of the plaintiffs. It is a truism 
to state that whenever a repealing 
statute is enacted and a new statute 
dealing with the same subject matter 
is brought into being, the saving 
clause is provided for. In Section 279 
of the Municipal Act, 1963, there is 
such a clause with details to be found 
in sub-section (2) thereof. The said 
clause (2) in relevant part reads as 
. follows :— l 


“Notwithstanding the repeal of the 
said Acts......... xxxx (b) (vi) 
any appointment, notification, notice, 
tax, fee, order, scheme, licence, permis- 
sion, rule, bye-law, or form made, issu- 
ed, imposed, or granted in respect of 
the said boroughs or districts. and in 
force immediately before the date of 
the 
in so far as they are not inconsistent 
with the provisions of this Act be 
deemed to have been made, issued, im- 
posed or granted under this Act in 


respect of the borough and shall con- 


tinue in force until it is superseded or 
modified by any appointment, notifica- 
tion, notice, tax, fee, order, scheme, 
licence, permission, rule, bye-law, or 


commencement of this Act shall- 
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form made, issued; imposed. or grant= 
ed under this Act. 
XXX XXX XXX XXX 

(ix) all proceedings pending. before- 
the old Municipalities. shall be deem- 
ed to have been instituted and to be- 
pending. before the new. municipalities 
and shall be heard and disposed of by 
the said municipalities under this Act.” 
I have already held above that the: 
rules were in force a little prior to 
1-4-65, Even if it is held that the said: 
rules cannot be said to be in force 
because of the want of publication. 
under Section 103, clause (ix) is there 
fo protect such a step. Under the said 
clause, all proceedings pending before 
the old municipalities. are to be deem- 
ed as having been instituted and pend- 
ing before the new municipalities. The. 
meeting of a municipality is a proceed- 
ing of the municipality. An enquiry. 
against the charges of corruption 
against its servant also. is a proceed~. 
ing, but Mr. Mehta submitted that the 
word “instituted” occurring in. clause-9 
above, shows that such proceedings 
must be the- proceedings that have-been 
brought into existence at the instance 
of a third’ party. He drew a line of 
distinction between ‘initiation”’” and 
“institution”. According, to: him, if some 
proceedings are.before the’ municipality: 
at the instance of a third. party, the 
proceedings can be said to be institut- 
ed, but if the municipality itself starts 
some chapter on some topic, it. will be 
initiation of the proceedings. Ta 
my mind, this is a difference. without 
any distinction. In common parlance; 
it can well be saidthat the third party; 


has initiated the. proceedings before 
the municipality. Similarly it can be 


said that the municipality. has institut-. 
ed some proceedings. before it when 
the municipality starts its plan to levy 
Some tax and goes ahead with various 
steps stage by stage in order to reach 
culmination. In my view, therefore,. 
clause 9 would govern such a- situation. 


19. Even if the various clauses en- 
umeérated in sub-section (2) of Sec. 279 
cannot be pressed into service on þe- 
half of the municipality, Section 7 of 
the Bombay General Clauses Act will 
come to the succour of the municipality. 
The said Section 7 reads as under:— 


“7 "Where this Act, or any Bombay 
Act (or Gujarat Act) made after the 
commencement of this Act, repeals: 


i79 - 


any enactment hitherto made.or here- 
after to be made, then, unless a differ- 
‘ent intention. appears, the repeal shal 


(a) - XXXKX 

(b) affect the previous operation ‘ef 
any-enactment so repealed or anything 
done or suffered thereunder; {emphasis 
by n me) és 

XXXXXXXK” ` 5 i 
Under clause (b) anything duly dons 
under the repealed Act shall not ‘be 
obliterated, but it shall remain as a 
live entity. Mr. Mehta, however, ia 
this connection urged that Section 7 cf 
fhe Bombay General Clauses Act was 
subject to a very important condition 
and the condition is that Section 7 


will be operative “unless a different 
intention appears”. It cannot be gain 


said that if in the repealing Act, thera 
{fs positive 
effect that things done under the cli 
Act shall be treated asnon. est, there 
will be no saving of the things don= 
under the old Act. The question is: Is 
there anything in, the. repealing | Act 
from which we can say thata differ- 
ent intention .is manifested? . Accord- 
Ing to Mr. Mehta, the enumeration . af 
various saved items ` in Section 279 (2) 
itself is a proof of a contrary. inten- 
tion of the Legislature. “However, it is 
not. so. By way of abundant. . cáution 
and despite there b2ing on the statutz. 


an Act . like’. the. Bombay . ' General 
Clauses Act, the ‘Legislature, as th2 
recent trend | „discloses, ..made specific 


provisions for ‘certain things to be. sav- 
ed. We cannot jump. to the conclusion 
therefrom that whatever is not speci- 
fically saved in those saving provisions 
iin the repealing Act, of- necessity;:: is 
intended ‘not to be saved.- From a posi- 
tive set of. circumstances, this sort of 
negative conclusion cannot be drawn 
Tf any authority on this proposition is 
needed, we can -advert to the :case of 
the ‘Supreme Court in the case o2 
State of Punjab v. MoharSingh Pratap 
Singh AIR 1955 SC 84 As held by 
the ‘Supreme Court there, whenever 
there is a repeal of an enactment, the 
consequences laid- down in. Section € 
of the General Clauses Act will follow 
unless, as the - section itself says, £ 
different’ intention appears, ‘In’ the case 
of a simple , repeal there is- ‘scarcely 
eny ‘room for. expression of a contrary. 


Palitana. Municipality v. A. B. 


indication displayed to thz 


Jain Dharamshala [Prs . 19-20] Guj. 147 


opinion. But when .the repeal is follow- ; 
ed. by - fresh legislation on the same 
subject the ‘court would undoubtedly — 
have to look to the provisions of the ` 
new Act,. but only. for: the purpose of . 
determining whether they indicate. a : 
different intention, The: line of enquiry 
would - be, not whether the new Act 
expressly keeps alive old ‘rights and 
liabilities, but whether it manifests 
an intention to destroy them. The 
court cannot therefore subscribe to the 
broad proposition that Section 6 ofthe 
General Clauses Act is ruled out when 
there is repeal of an enactment follow- 
ed by a fresh legislation. Section 6 
would be applicable in such cases also 
unless the new legislation. manifests an 


intention incompatible with or contrary ' 
to the provisions of the section. Such 
incompatibility would have to be as- 
certained from a consideration of all 
the relevant provisions of the new law 
and the mere absence of a Saving 
clause is by itself not material ” (em- 
phasis supplied by me”). 


20. Some authorities like the one 
in -the ‘case of Chakko bhai Ghelabhai 
v. -State of.. Orissa AIR 1956 Orissa 7 
were relied upon, on. þehalf. of the re- 
spondents. No doubt, above, is a judg~-. | 
ment of the. Division. Bench of the 
Orissa High Court and, therefore, of 
considerable, pursuasive -value, but it 
cannot have any. sway in. view of the 
categorical exposition of the lew .by, - 
the. Supreme Court. To.me it appears 
crystal clear that enumeration of vari- 
ous ..items .saved-is not in any way 
suggestive of- -the legislature’ s intention 
to make that list exhaustive, It. cannot 
be so from: the very nature of. things 


also when a new and ‘comprehensive 
municipal legislation substitutes an 
earlier . similar. piece -.of legislation 


because of the new. needs and require- 
ments felt: with the passage of time 
and development: of the society. By no 
stretch of imagination, could it be said 
that - the Legislature even by remote 
implication wanted to suggest that all 
such elaborate . procedural steps should 
be totally obliterated or wiped 
out and the: body should be made 
to start their _ cumbersome proçe- 
dural steps de ‘novo. This is re- 
pugnant to the commonsense also.. I, 


therefore,- ‘hold that. the -lower ap- 


a 
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jpellete court was in error in ‘holding 


that the earlier stages of the pro- 


cedural steps towards imposing house 
tax had disappeared from the scene 
altogether making the subsequent 
publication of the rules and fixing the 
date from which the tax will be im~ 
posed (as I have interpreted) as idle 
and barren exercise on the part of the 
municipality. T 

21. This brings me to the third con~ 
tention, which was raised by Mz, 


i ig : 


Mehta for the respondents, in exercise . 


of the respondent’ right under 
Order 41 Rule 22 of the Civil Proce- 
dure Code. It cannot be gainsaid that 
a successful respondent is at liberty to 
sustain the judgment even by pressing 
into service the points which were de= 
cided against him by the courts below. 
The question is about the offending 
rules, both of the year 1964-65 andof 
the year 1967, were conspicuously 
silent about the provisions for. remis~ 
sions, Mr. Mehta urged that Sec. 114 
of the Municipal Act, 1963 makes it 
obligatory for the municipality to give 
remission in the house tax im respect 
of the premises that have remained 
vacant and unproductive of -rent 
throughout the year or portion ofthe 
year. It cannot be gainsaid that there 
is inescapable duty of the municipality 
to grant remissions as provided for in 
Section 114 of the Act. Even under 
Section 271 (L) it is one of the duties 
of the municipality while framing the 
rules to make provision for the ex- 
‘emptions and remissions, in taxes. Ad- 
mittedy, on both the occasions no such 
provision ‘was made, The question, 
however is: can this omission render 
the entire body of rules as ineffective 
and, therefore, inoperative? As noted 
above, Section 114 itself enjoins upon 
the executive Committee of the 
municipality to deal with prayers for 
remissions and refund up to not more 
than half of the amount of tax. Whe- 
ther rules are there or not, remission 
would follow as a matter of course by 
virtue of the mandate of Section 114 
of the Act. If the Rules are not there, 
the municipality would be liable to 
pay the maximum provided for. It is 
obvious that it cannot discriminate and 
grant say 1/10th of the amount by way 


of refund to one party, ith to another - 


and 1/2 to a third party. It is, there- 
fore, obvious that under Section ..114 


of the Act: and in the absence of any 
rules laying down the norms of re- 
fund, the executive . committee would] 
be bound to refund half of the amount 
of tax, that is the maximum provided 
for in Section 114 of the Act. For 
want of any such provision, the entire 
body of rules cannot be jettisoned 
overboard, both lock, stock and barrel. 


22. Lastly Mr. Mehta for - the 
original plaintifis urged that in the 


year 1967 the tax was imposed as 
interpreted by me above with effect 
from 1-7-67 and that the taxes on the 
basis of those rules would be levied 
only for the three remaining quarters 
of that year 1967-68. Mr. Mehta com- 


plained that -despite this clean-cut 
legal ‘provision made in the proviso 
appended to Section 103 of the 


Municipal Act, 1963, _ the appellant- 
municipality had' claimed tax for the 
whole of the ` year 1967-68." If the 
municipality had ‘done so, that levy, if 
based on therules as newly introduca 
ed in the year 1967 would obviously 
be bad. Mr.' Mehta had invited my 
attention ‘to ex. 235 and ' particularly 
Rule'8 thereof. No doubt, Rule $8 
speaks of the four ‘quarters, but these 
rules were not for that particular year 
1967-68, but they were expected to 
roll from year to year. On behalf of 
the municipality, it was - clarified that 
the taxes were levied as per the new 
rules with effect from 1-7-67 and for 
the quarter from 1-4-67 to 30-6-67, the 
tax was. levied on the basis of the 
rules that were in vogue prior there~ 
to. In this view of the matter, no‘ re< 
lief could be granted to the plaintiffs 
in that regard, i i 


23. The last comes the question of 
costs, It is very. clear from what has 
been stated above that the then Ad- 
ministrator-in-charge of. the municipal 
affairs had contributed considerably 
towards bringing up of this litigation. 
Had he been more careful in draft- 
ing the notices, exs. 85 and 94, perhaps 
the plaintiffs would not have been en~ 
couraged to go to the court of law. In 
this view of the matter, I order that ` 
parties should be left to bear their 
own. costs throughout, though the 
plaintiffs’ suits would. be dismissed by 
me by allowing. all these appeals. 


24. The result is that all these 
appeals are allowed, The: respective 


1979 . 
. suits filed by the plaintiffs are dismiss- 


ed. Parties shall bear’ mar own -costs . 


throughout. 
25. The status. : quo - maintained 
during the pendency of the appeals 


shall continue to be operative up to 
30-9-78 to enable the respondents- 
‘plaintiffs to have their further re- 
course in accordance with law, ifthey 
are so advised. The agreement 
between the parties that was there at 
the time of confirmation of the ap- 
plication for stay by this court also 
will be operative till that day. This 
was conceded to by Mr. Mehta for 
the © plaintifis-respondents. 

Appeals allowed. 
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B. J. DIVAN, C. J., A. D. DESAI, 
-" DP. DESAI, P. D. DESAI 
.AND B. K. MEHTA, J J. 
Ramanbhai _ Trikamlal, Petitioner v, 
Vaghri Vaghabhai Oghabhai and another, 
Respondents. 


Special Civil Appln. No. 1408 of 1971, 
D/- -13-11-1978. . 


(A) Bombay Agricultural Debtors Re- 
lief Act (28 of 1947), Ss. 2 (3); 51-A — 
‘Court functioning under the Act is a 
Civil Court by virtue of S. 51-A. (19689) 
71 Bom LR 284, Diss. from. 


The Courts of the Civil Judge, Senior 
Division and the Civil: Judge, Junior 
Division as well as the Court of the As- 
sistant Judge and the`- District Judge 
are all set up under the Bombay Civil 
Courts Act, 1869, and they function as. 
Civil Courts in the State. All that has 
been laid down by the B.A. D. R. Act is 
to entrust the work of disposing of ap- 
plications under the B.A.D.R. Act in ac- 
cordance with the special procedure laid 
down in the B.A.D.R. Act to ordinary 
civil Courts which are already func- 
tioning under the Bombay Civil Courts 
Act. By ‘virtue of Section 51-A of the 
B.A.D.R. Act in respect of matters fall- 
ing under that Act,. only Civil Courts 
designated in sub-s. (3) of Sec. 2, name- 
ly the Courts having jurisdiction over 
the place where the debtor ordinarily re- 
Sides, will dispose of applications under 
the B.A.D.R. Act and the provisions of 
the Code of Civil Procedure are not to 
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be applied for invoking jurisdiction of - 
any other Civil Court. Accordingly the 
powers of the ordinary Civil Courts in 
respect of . matters falling wita the 
B.A.D.R. Act are to be regulated and 
controlled and the procedure is lo- be 
governed under the B.A.D.R. Acc and 
not under the ordinary law governing 
Civil Courts. Hence, the Court function- 
ing under B.A.D.R. Act, sometimes call- 
ed the Debt Adjustment Court under 
that Act, is a Civil Court in the sense of 
the words “Civil Court” as known to 
the law of the land. (1969) 71 Bom LR 
284 Diss. from. AIR 1967 Guj 101, Dist. 
(Paras 6, 23) 

(B) Bombay Agricultural Debtors Re- 
lief Act (28 of 1947), Ss. 2 (1) and 32 — 
Award of Debt Adjustment Court, if an 
order of Civil Court- for purposes of 
Art. 182 of the old Limitation Act and 
Art. 136 of the new Limitition Aci. AIR 
1978 Guj 36 (FB), Overruled. 

Even if the definitions as laid dcwn in 
S. 2 (2) and S. 2 (14) of C. P. C. ere not 
to apply to the. proceedings unde? the 
B.A.D.R. Act, yet even accordimg to 
the ordinary meaning- of the words, an 
award directing certain things t he 
done, certain payments to be made, cer- 
tain property to be delivered as is con- 
templated in the scheme of the B.A.D.R. 
Act, would be an order for the purposes 
of Art. 182 of the Limitation Act, 1908 
and Art. 136 of the Limitation Act 1963. 
Such an award is a command issted by 
a Civil Court and hence is an “order” 
of a Civil Court even according tc ordi- 
Nary meaning of the word “order”. 
Therefore, so far as the Limitation Act, 
1908 and the Limitation Act 1963, are 
both concerned, it, must be held taat an 
award passed by a Debt Adjustment 
Court is an order of a Civil Court. Such 
an order is an order capable of 2xecu- 
tion. Civil Revn. Applns. Nos. 1€9 and 
190 of 1962, D/- 15-4-1966 (Gui); Civil 
12-12- 
1969 (Guj) and Civil Revn Appins Nos. 
504 and 505 of 1970, D/- 9-7-1973 (Guj); 
Approved. AIR 1978 Guj 36 (FB), Over- 
ruled. (Paras 8, 23) 


Anno: AIR Comm. Limitatior. Act 
(5th Edn.), Art. 136, N. 2. .. 

(C) Bombay Agricultural Debtors Re- 
lief Act (28 of 1947), S. 38 (3) — Appli- 
cation for execution of award, i: one 
under the Civil P. C. — Limitatiom Act 
(9 of 1908), Art. 182 — Limitation Act 
(36 of 1963), Art. 136 — Scope — Appli- 


_ċäbility — Extent of. AIR 197 8 Gai P36 
(FB) Overruled. 
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So far as the application for execution 
of what may be called a money award 
is concerned, under the provisions of 
S. 38 (3) (i), application has to’ be’ made 
in a special ‘form laid: down in the 
B.A.D.R. ‘Act and that application can- 
not be said to be-an application -made 
under the Code of Civil Procedure. By 
the wording of S. 38 (3). (i) which re- 
quires the application to be in the pre- 
' scribed form and looking to the form 
and R. 10 by which the form is pre- 
. seribed, it is clear that though an award 
_is an order of a Civil Court, an applica- 
tion for execution of the award is not 
made under the Code of Civil Proce- 
dure so far as the application under Sec- 
tion 38 (3) (i) is concerned. So far as 
the application under S. 38 (3) (ili) is 
concerned, by the use of the words “as 
if it were a decree passed by it’, a legal 
fiction is created by the Legislature and 
that which is not a decree has to be 
‘ executed as if it were a’ decree passed 
by the Court. Therefore, the fiction 
created by S.-38 (8) (iii) treating an 
order for delivery of possession ‘to be 
executed by the Court as if it were a 
decree passed by the Court, must be 
treated for the purposes of execution on 
the same footing as a decree passed by 
a Civil Court. Imagination must not be 
allowed to’ boggle when applying the 
fiction created by S. 38 (3) (iii) of the 
Act. AIR 1978 Guj 36 (FB) Overruled, 
AIR 1977 SC 282, Foll. (Paras 10, il, 15) 

Under these circumstances, so far ‘ag 
applications falling’ within S: 38 (3) (ii) 
of the 1947 Act are concerned, these 
applications were governed by “Art. 182 
of the Limitation Act, 1908 and, there- 
fore, the period of’ limitation in such 
cases would be six years in view of the 
requirement as to registration of the 
award. But, so far ds application under 
S. 38 (3) (i) are concerned, they are not 
applications under the Code of Civil 
Procedure and, therefore, they would 
not fall under any of the Articles under 
the third division of the Schedule to the 
Limitation Act, 1908 and hence they 
would not be governed by any period of 
limitation. Case law discussed. AIR 1978 
Guj 36 (FB) ieee 

* {Paras 11, 23) 

In the different scheme of things 
which prevail in part one of the third 
division of the Schedule to the Limita- 
tion Act of 1963, it cannot be said that 


all applications in part one of the ‘third 


division of the Schedulé’ are contemplat- 
ed to be applications only under the 
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Code of Civil Procedure. Under these 
circumstances, so far as Art. 136:is con- 
cerned, it is not contemplated that there 
must be an application under the Civil 
Procedure Code for execution of a de- 
cree or order of any Civil Court. All 
that is required for the purposes of 
Art. 136 is that there should be an ap- 
plication for execution of an award 
made under the B.A.D.R. Act whether 
for moriey or for possession and since 
such an award is an order of a Civil 


Court, the application for execution of 


such award would be . governed by 
Article 136 which deals with appli- 
cations for execution of any decree or 
order of any Civil Court. The period 
would be twelve years from the date 
when the decree or order becomes en- 
forceable. ' (Paras 14, 23) 

Anno: AIR Comm. Lim. Act (5th Edi- 
tion), Art. 136, N. 8. 


(D) Limitation Act (36 of 1963), Sec- 
tion 30 (b) — Scope and applicability— 
Provision meant to alleviate hardship. — 
Rule of construction — (Interpretation 
of Statutes). 


The principles laid down regarding 
S. 30 of the Limitation Act, 1908, in so 
far it made provision for Part B States 
to which the Limitation Act of 1908 was 
extended would apply to S. 30-of the 
Limitation Act of 1963 and Section 30 
would have to be -construed liberally 
since these provisions, are intended to 
alleviate hardship consequential on the 
introduction of the shorter period of 
limitation. A provision of law which is 
meant: to alleviate hardship consequential 
on the introduction of a shorter period 
of limitation. cannot be so construed as 
to work hardship. AIR 1967 SC. 278, 
EPIC. AIR 1967 SC 1318, Applied. 

. (Para 18) 


Clause (b) of S. 30 would apply only 
if, on the date when the application was 
filed, the application would be barred by 
applying the. provisions of the Limitation 
Act of 1963, and if it is not so barred, 
Cl. (b) of S. 30 is not to be invoked at 
all. If, however, the period of limita- 
tion prescribed by the Act of 1968 ex- 
pires before the period of 90 days from 
the commencement of the Act, the period 
of limitation would be 90 days or. the 
period under the Act of 1908, whichever. 
period is the shorter period. Scope of 
S. 30, Explained. (Paras 20, 21, 23) 


Anno: AIR Comm, Lim. Act (5th Edi- 
tion), S. 30, N. 1. 
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(E) Interpretation of Statutes- — Sta- 
tutory fiction — Rule of See — 
Duty of. Court. 

When a statute enacts that P 
shall be deemed to have been done 
which in fact and truth was not dore, 
the Court is entitled and bound to ascer- 
tain for what purpose and between what 
persons the statutory fiction is to be re- 
sorted to and full effect must be given 
to the statutory fiction and it should e 
carried to. its logical conclusion. AIR 1933 
SC 244, Rel. on. (Para 11) 
Cases Referred : Chronological Paras 
AIR 1978 Gui 36: 18 Guj LR 840 (F3) 

1, 2; 5, 6, 7, 11, 12, 24 


AIR 1977 SC 282 1, 2, 13 
(1976) 17 Guj LR 246 - 19 
(1973) Civil Revn. Applns. Nos. 504 and 

505 of 1970, D/- 9-7-1973 (Guj) 7 


AIR 1970 SC 209 : 1970 Lab IC 269 13 
AIR 1969 SC 1335: 1969 Lab IC 1538 


9, 12, 13, 24 

(1969) 71 Bom LR 284 — 5, 6 
(1969) Civil Revn. Appin. No. 562 of 
1967, D/- 12-12-1969 (Guj) -7 
AIR 1968 Pat 70 18, 19 
AIR 1967 SC 278 -17 
AIR 1967 SC 1318 = 18 
AIR 1967 Guj 101 5, 11 


(1966) Civil Revn. Applns. Nos. 189 and 

190 of 1962, D/- 15-4-1966 - (Gud) 7 
AIR 1964 SC 752 9 
AIR 1953 SC’ 98 © 9 
AIR 1953 SC 244: 1953 Cri LJ 1094 11 


1952 AC 109 : (1951) 2 All ER 587, Esst 
End Dwellings Co. V. Finsbury Borough 

Council 7 -1 
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M. B. Shah, for Petitioner, S. K. 
Zaveri, for Respondents Nos. 1 and 2; 


J. V. Desai, for Intervener. 


B. J. DIVAN C. J:— The question that 
has been referred to this Full Bench is 
as follows:— 


“Whether the ratio of the decision of 
the Full Bench of this Court in Civil 
Revn. Appin. No. 5:7 of 1972 decided n 
27-1-1977 (since reported as Zabub=2n 
Devji v. Mansukhlal Bhagwandas, 18 
Guj LR 840: (AIR 1978 Guj 36) is af- 
fected by the decision of.the Supreme 
Court in AIR 1977 SC 282 (Kerala State 
Electricity Board v. T. P. Kunhaliumma))? 
The facts giving rise to this special civil 
application may be shortly stated: These 
_ proceedings arise out of an execution 
application filed for the execution of an 
award in Bombay Agricultural Debtozs’ 


Relief Act Application No. 2832 of 1828.- 


determination in this case is 
the application for execution having 
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This-award was made on July 19. 1951. 
Under the award, the. judgment-debtor 
had to pay. an aggregate amount of. Ru- 
pees 3651/- by seven yearly instalments 
of Rs. 525/- each. The first instalment 
was to be paid on or before. Vaisakh 
Sudi 2, Samvat Year. 2008, and tke sub- 
sequent instalments were to be-paid on 
Vaisakh. Sudi 2 of every year there- 
after. The last instalment, whick was 
to be less than Rs. 525/-, was to te paid 
on Vaisakh Sudi 2 of Samvat Yea: 2014. 
It was also. directed by that award that 
the judgment-debtor had to pay interest 
at the rate of four per cent per annum 
on the amount of Rs. 8900/- and the in- 
terest was to be paid along with the 
last instalment which was to be paid in 
Samvat Year 2014. Converted irto the 
Gregorian calendar dates, the first in- 
stalment was to be paid in or about May 
1952 and the last instalment was to be 
paid in or: about May 1958. Ther2 was 
a default clause in the award to the 
effect that, if the debtors failed to pay 
any instalment, then, the judgment-cre- 
ditors would be entitled to recover the 
whole amount with _ interest and they 
could recover the same from the fields 
of the opponents which were subjected 
to a charge by the terms of the award. 
It appears that on April 26, 1922 the 
‘award was’ registered as required by the 
provisions of the Bombay Agricultural 
Debtors’ Relief Act. The first three in- 
stalments appear to have been paid. 
Though the instalments were in arrears 
and were not paid on due dates, the cre- 
ditors did not exercise the option to 
apply for execution of the entire re- 
maining amount. The execution appli- 
cation out of which this special civil ap- 
plication arises was filed by the judg- 
ment-creditors on June 15, 1964 o re- 
cover the last four unpaid insta_ments. 
On December 30, 1963, an agreement, 
which was Exhibit 5 on the record ‘of 
the case, was entered into in the execu- 
tion proceedings which had been initiat- 
ed in 1954; under the consent terms it 
was agreed that the -unpaid instelments 
should be paid on or before Chaitta Sudi 
2, Samvat Year 2020, that is, sorre time 
in March 1964. On January 31, 1954, the 
earlier Darkhast, being B.A.D.R. Dar- 
khast No. 177 of 1954, was disposed of 
and thereafter, since the agreement was 
not carried out, on June 15, 1964, 
present execution: application was filed. 
The principal question which arises for 
whether 


the - 
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been filed in 1964 was barred by limita- 
tion at the time it was filed. The Full 
Bench of this High Court in Zabuben 
Devji v. Mansukhlal, 18 Guj LR 840: 
(AIR 1978 Guj 36) had held that an 
award made by a Court set up under 
the Bombay Agricultural Debtor’s Relief 
Act or under any of the provisions . of 
that Act was not a decree. It was fur- 
ther held by the Full Bench that an ap- 
plication for execution: of the award 
would not be governed by Art. 182 of 
the Indian Limitation Act, 1908 because 
Art. 182 only applied to the execution 
of a decree made by a Civil Court. It 
was further held that the provisions of 
Art. 182 of the Indian Limitation Act, 
1908 were not attracted. Article 181 of 
the Indian Limitation Act would not ap- 
ply to an application for execution of 
an award because that Article in its 
application was confined to applications 
under the Code of Civil Procedure in 
respect of which no other provision was 
made in the Schedule to the Indian 
Limitation Act, 19808, and it was finally 
held that no Article of the Limitation 
Act, 1963 would apply to an application 
for execution of an award made under 
the B.A.D.R. Act. 


2. If the decision in Zabuben v. Man- 
sukhlal (AIR 1978 Guj 36) (FB) (supra) is 
still good law after the decision of the 
Supreme Court in Kerala State Electri- 
city Board v. T. P. Kunhaliumma (AIR 
1977 SC 282) (supra) then obviously it 
must be held that the execution applica- 
tion filed on June 15, 1964 was not barred 
by limitation. 


3. In order to understand the con~ 
tentions arising in this case, it is neces- 
sary to refer to some of the provisions 
of the Bombay Agricultural Debtors’ Re- 
lief Act, 1947 and some of the, provi- 
sions of the Indian Limitation Act, . 1908 
and the Limitation Act, 1963. The Bom- 
bay Agricultural Debtors’ Relief Act, 
hereafter called the B.A.D.R. Act, was 
enacted because the legislature thought 
it expedient to consolidate and amend 
the law for the relief of agricultural 
debtors in the State of Bombay and for 
certain other purposes specified in the 
Act. Under S. 2, sub-sec. (3) of the 
B.A.D.R. Act, “Court” means the Court 
of the Civil Judge (Sr. Division), having 
ordinary jurisdiction in the. area where 
the debtor ordinarily resides and if there 
is no such Civil Judge, the Court of the 
Civil Judge, (Junior Division) having 
such jurisdiction and includes any Court 
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to which an application may be referred 
for disposal under S. 13A. Under Sec- . 
tion 2, sub-sec. (1), “Award” means an 
award made under sub-sec. (4) of S. 8 
or 5. 9, 32 or 33 or as confirmed or 
modified by the Court in appeal. Sec. 32 
of the B.A.D.R. Act makes provision for 
the passing of an award and the award 
has to be passed by the Court after de- 
termining the amount of debts scaled 
down in the manner provided in Sec. 31, 
and after scaling down the debts, save 
as otherwise provided in Sec. 33, the 
Court has to make the award. . The 
award is to be in the prescribed form 
and is to be drawn up in the manner 
laid. down in S. 32, sub-sec. (2). Sec. 38 
of the B.A.D.R. Act provides that every 
award made under the Act, if it is in 
respect of debts charged on the proper- / 
ties of the debtor, shall, on payment of 
the court-fee payable under Sec. 44, be 
registered in the manner provided in 
Chapter II-A. The court-fee on the 
award has to be paid by the party direct- 
ed by the Court to bear the costs. Sub- 
sec, (3) of S. 38 is material for the pur- 
poses of this section. It provides: 

“The award shall be executed as fol- 
lows: 

_ G) If the debtor makes default in the 
payment of any instalment due under 
the award to any creditor, such creditor 
may apply in the prescribed form to 
the Court for execution of the award. 

(ii) If.the Court on receipt of such ap- 
plication is satisfied that the debtor has 
made default in the payment of the in- 
stalment the Court shall transfer the 
award for execution to the Collector and 
thereupon the Collector shall recover 
the amount of the instalment from the 
debtor as arrears of land revenue.” 
The proviso to Cl. (ii) is not material 
for the purposes of this judgment. 

“dii) If the Court has passed an order 
for the delivery of possession of any pro- 
perty under Cl. (v) of sub-sec. (2) of 
S. 32 such order shall on the application 
be executed by the Court as if it were a 
decree passed by it.” 

Section 46 of the B.A.D.R. Act provides: 


“Save as otherwise expressly provided 
in this Act, the provisions of the Code 
of Civil. Procedure, 1908 (V of 1908) shall 
apply to` all proceedings under’ this 
Chapter.” 

Both Ss. 32 and 38 are included in Chap- 
ter II of the B.A.D.R. Act. Section 51A. 
provides:-— 

“Except as others provided by this 
Act, and notwithstanding ` -anything con- 
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tained in any other law, no Civil Court 
shall entertain or proceed with any suit 
or proceeding in respect of— 

G) any matter pending before ti> 
Court under this Act, or 

(ii) the validity of any procedure ™© 
the legality of any award, order or Œ- 
cision of the Board established und=r 


S. 4 of the repealed Act or of the Cours: 


or 

(iii) the recovery of any debt mał 
payable under such award.” 
Article 182 of the Indian Limitation Ar, 
1908, provided for the period of limit= 
tion for an application. “for the exec 
tion of a decree or order of any Cil 
Court not provided for by Art. 183 or 3y 
S. 48 of the Code of Civil Proceduze, 
1908.” The period of limitation wes 
three years, or where a certified copy =f 
the decree or order had been registered, 
six years and the time was to begin to 
run from the date of the 
order, or where there had been appeal, 
the date of the final decree or ordér 
of the Appellate Court or the withdr- 
wal of the appeal cr where there had 
been a review of the judgment, the dete 
of the decision passed on the review, =r 
where the decree was amended, the dete 
of amendment. The rest of the clauses 
of Art. 182 are not material for the ptr- 
poses of this judgment. Art. 183 of tre 
1908 Limitation Act was in respect xf 
application to enforce a judgment, č- 
cree or order of any Court established xy 
Royal Charter in the exercise of its ore- 
nary original civil jurisdiction, or an 
order of the Supreme Court, and te 
Period of limitation was twelve years aad 
the time was to begin to run when tze 
present right to enforce the judgme2, 
decree or order accrued to some persan 
capable of releasing the right. Art. 121 
of the Act of 1908 was a residuary Ari- 
cle for all applications and was in thee 
terms : l 


“Applications for. which no period . = 
limitation is provided elsewhere in tEżs 
Schedule or by S. 48 of the Code of Ci-1 
Procedure, 1908.” 


The period was of three years and ws 
to commence when the right to aprmy 
accrued. It may be pointed out tlt 
under the scheme of the 1908 Limitatien 
Act, the first division of the Schedcie 
provided periods of limitation for (suis. 
The second division provided periods - =f 
limitation for appeals and the third di 
Sion provided periods of limitation. for 
applications of different kinds, and Art- 


decree T- 
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cles 181, 182 and 183 were all included 
in the third division of the Indian Limi- 
tation Act of 1908. 


4. The Indian Limitation Act, 1908 
was repealed by the Limitation Acz, 1963 
(hereinafter referred to as the 1963 
Limitation Act). Under the scheme of 
the Schedule to the Limitation Act of 
1963, the first division of the Schedule 
related to suits, and in this first division, 
there are ten parts, each part cealing 
with suits. falling under general or par- 
ticular category; for example, suits re- 
lating to movable property were all re- 
ferred to in part 6; suits relating to im- 
movable property by a mortgagor or by 
a mortgagee were all referred to m part 
5, and so on. The second division refers 
to appeals and the third division refers 
to applications. Part I of the third divi- 
sion refers to applications in srecified 
cases and part II refers to other appli- 
cations, Corresponding to Art. 1€2 (sic) 
of the 1908 Limitation Act, is Article 136 
which provides for period of lirritation 
for an application for execution >f any 
decree other than a decree granting 
mandatory injunction or an order of any 
Civil Court, and the period of limitation 
is twelve years commencing wh2n the 
decree or order becomes enforcezble or 
where the decree or any subsequent 
order directs payment of money or the 
delivery of any property to be made at 
a certain’ date or at recurring periods, 
when default in making the payment or 
delivery in respect of which execution is 
sought, takes place, provided that an ap- 
plication for the enforcement or execu- 


tion of a decree granting a perpetual in- 


junction shall not be subject to any 
period of limitation. Art. 137 whith oc- 
curs in Part II of the third division of 
the Schedule, is comparable to Act. 181 
of the Limitation Act of:1908 and pro- 
vides period of three years for any other 
application for which no period o2 limi- 
tation is provided elsewhere in that divi- 
Sion and the period of limitation begins 
to run when the right to apply accrues. 


5. The Full Bench of this High Court 
in Zabuben Deuji v. Mansukhlal, 18 Guj 
LR 840 : (AIR 1978 Guj 36) held as fol- 
lows (at p. 41):— , 


“(1) An award made by a Court set up 
under the Bombay Agricultural Debtor’s 
Relief Act or under any of the provi- 
sions of the said Act is not- a ‘éecree’. 
For the purpose of S. 38 (8) (iii) >f the 
B.A.D.R. Act by fiction of law, it is 
deemed to be a decree’so as to rrovide 
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for the same procedure prescribed in 
the Code of Civil Procedure for delivery 
of possession; the answer has to be 
understood to mean that by the provi- 
sions contained in S. 38 (3) (ili) the pro- 
cedure prescribed for delivery of pos- 
session in the Code of Civil Procedure 
while executing decree awarding posses- 
sion is written with pen and ink in the 
B.A.D.R. Act. 

(2) As the award made under the 
B.A.D.R. Act is not a decree an. applica- 
tion for execution of award would not 
be governed by Art. 182 of the Indian 
Limitation Act, 1908 because Article 182 
only applies to the execution of decree 
made by the-Civil Court. 


(3) Even though our answer to ques- 


tion No. 2 is in the negative, our fur- 
ther answer to question No. 3 is that 
Art. 181 of the Limitation Act, 1908 


would not apply to an application for 
execution of the . award because that 


article in its application is confined to 
application under the. Code of Civil Pro- 
cedure in respect of which no other pro- 
vision is made in the Schedule of the 
Indian Limitation Act, 1908. 


(4) No article of Indian Limitation Act, 

1908 would apply to an application for 
execution of an award made under the 
B.A.D.R. Act.” 
It may be pointed out that, at p. 844 of 
the report of the Full Bench decision in 
18 Gui LR 840: (AIR 1978 Guj 36 at 
p. 39) it was observed : 


“We are in complete agreement with 
the reasoning adopted by the r 
Bench of this High Court in Keshavlal 
v. Atmaram, AIR 1967 Guj 101 in which 
Bhagwati J. (as he then was) has ob- 
` served as under (at pp. 103-104) :— 


‘It is clear that where an award is 
made by the Debt Adjustment Court in 
an application for adjustment of debts 
under Sec. 4 of the Act, such award 
would not be a decree for though it 
would be the formal expression of an 
adjudication which conclusively deter- 
mines the rights of the parties with re- 
gard to all or any of the matters in con- 
troversy between them, such adjudica- 
tion would not be in a suit. An applica- 
tion for adjustment of debts u/s. 4 of 
the Act is not a suit and an award on 
the application would not, therefore, be 

a ‘decree’ within the meaning of S. 2(2) 
of the Code.” 

At another stage it is also observed: 

‘if the award were a decree within 
the meaning of the Code, it would have 
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been totally -unnecessary ‘to wuse the 
words ‘as if it were a decree passed by 
it. Therefore, it is crystal clear that 
the award made by the. Debt Adjust- 
ment Court is not a decree. An exactly 
identical view has been taken -by the 
Bombay High Court in Ganesh Vinayak 
v. Bhau Babbana, (1969) 71 Bom LR 284. 
The Division Bench has in terms held 
that the Court dealing with applications 
under the B.A.D.R. Act is not a civil 
Court and as Art. 182 applied to appli- 
cations for execution of a decree or 
order of any civil Court, it did not apply 
to applications for execution of the 
award, the award itself not being called 
a decree or order of Civil Court.” 

Pausing here for a moment, we find 
from the report in Keshavlal v. Atma- 
ram, AIR 1967 Guj 101, that the Division 


Bench of this Court consisting of Bhag- 


wati J. (as he then was) and A. R. 
Bakshi J. has not in terms decided whe- 
ther a Court functioning under the 
B.A.D.R. Act is a Civil Court or not. 


The principal question before the Divi- 
sion Bench consisting of Bhagwati J. (as 


he then was) and A. R. Bakshi J. was 
whether an application for setting aside 
an ex. parte award made by the learned 
Judge of the Debt Adjustment Board 
was barred by limitation, and it was 
held that since an award was not a de- 
cree, the provisions of Art. 164 of the 


Indian Limitation Act, which provided 


for limitation for an application for set- 
ting aside an ex parte decree, would not 
apply. Under S. 36 of the B.A.D.R. Act, 
a provision has been made for ex parte 
proceedings if any party does not appear, 
and under sub-sec. (2) of S. 36, the de- 
cision on the preliminary issue or the 
award shall not, except for sufficient 
reasons, be reopened merely on the 
ground that any of the parties thereto 
did not appear at the hearing. Therefore, 
it was for the Debt Adjustment Board 
under the provisions of S. 36 (2) to set 
aside an ex parte award and not by way 
of an application for setting aside an ex 
parte decree. It was held that such an 
application for setting aside an ex parte 
award would fali within the resi- 
duary Art. 181 and the period of limi- 
tation provided for such application be- 
ing three years computed from the 
date when the right to apply occurs, the 
applications were within time. 

6. With respect to the learned. Judges 
who decided the Full Bench case in 
Zabuben v. Mansukhlal (AIR 1978 Guj 
36) (supra) it must be pointed out that 


1979 


it was the Division’ Bench of tte 
Bombay High Court in Ganesh Vinaye< 
v. Bhau Babbana, (1969) 71 Bom LR 2S 
(supra) that had held ‘that the Cout 
functioning under B.A.D.R. Act is not = 
Civil Court. With great respect to tre 
learned J. udges of the Bombay Hig: 
Court who decided Ganesh Vinayak 7. 
Bhau Babbana it must be. pointed oxt 
that under the definition in sub-sec, (= 
of S. 2 of B.A.D.R. Act, 
the Court of the Civil Judge (Senicr 
Division) having ordinary jurisdiction =a 
the area in which the debtor ordinarily 
resides. and if there is no such Civel 
Judge, the -Court 
(Junior Division), having 
diction is the Court for the pu- 
poses of the BA.D.R. Act. Appeas 
against the decision of the Court fun -~ 
tioning under the B.A.D.R. Act lie o 
the District Court. Under Sec. 43 suk- 
sec, (2), appeal from the Court shall Le 
to the District Court and the appeal she] 
- be made within sixty days. It has been 
specifically provided in sub-sec. (3) thai 
no second appeal shall lie against ary 
decision, order or award of the Cou! 
under the Act. Under S. 43A, the Diz- 
trict. Judge may refer for disposal ary- 
appeal filed. under ‘S. 43 to an Assistant 
Judge or Civil Judge ‘invested wih. 
powers to hear appeals under Sec. 27 sf 


such juri< 


the Bombay Civil Courts Act, 1869. TEe 


Courts of the Civil Judge, Senior Div- 
sion and the Civil Judge, Junior Diw 
sion as well as the Court of the Assiz- 
tant J udge _ ‘and the District Judge a"s 
all set up under the Bombay Civil Cours 
Act, 1869, and they function as Cindi 
Courts in the State. All that has - been 
laid down. by the B.A.D.R. Act is to ék- 
trust the work of ' disposing of applic 
tions under ‘the B.A.D.R. Act in accord- 
ance with the special procedure lad. 
down in the B.A.D.R. Act to ordinary 
Civil Courts which are already functioa~< 
ing under the Bombay Civil Courts. Act, 

1869. It may be pointed out that, ‘Ey 
virtue of S. 51A of the. BA.D.R. Act it 
is only clarified that in respect of mæ. 
ters falling under the B.A.D.R. Act, on 
Civil Courts designated in sub-sec. 6} 
of S. 2, namely the Courts having juris 
diction over the place where the debter 
ordinarily resides, will dispose of appẸ- 
cations under the B.A.D.R. Act and tke 
provisions of the Cade of Civil Proc- 

dure are not to. be applied for invoking 
jurisdiction . ofi any- „other . Civil Court.. 


Thus, by virtue- of. the provisions x 
S. 51A, all that ‘has been’ done is that 


“Court” meats. 


of the Civil Judse 
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the powers of the ordinary Civil Courts 
in respect of matters falling within the 
B.A.D.R. Act are to be regulated’ and 
controlled and the procedure : is to be 
governed under the B.A.D.R. Act and 
not under the ordinary:law governing 
Civil. Courts. Hence, with respect to the 
learned Judges of the Bombay High 
Court, it is not possible for us to agree 
with the conclusion in Ganesh Vinayak 
v. Bhau’ Babbana that the B.A.D.R. Act, 
sometimes called the Debt Adjustment 
Court under the B.A.D.R. Act, is not a 
Civil Court in the sense of the words 
“Civil Court” as known to:the law of| 
the land. 


7. In paregraph § of the Full Bench 
decision in Zabuben v. Mansukhlal (AIR 
1978 Guj 36) (supra) reference is made 
to several decisions given by single 
Judges of this Court in several civil re- 
Vision applications. One ‘of those deci- 
sions is by one of us (Chief Justice) in 
Civil Revn. Applns. Nos. 189 and 190 of 
1962, decided on 15-4-1966 another was 
by S. H. Sheth J. in Civil Revn. Appin. 
No. 562 of 1967 decided on“ 12-12-1969 
and the third one was by one of us (A. D. 
Desai_ J.) in Civil Revn: Applins. Nos. 504 
and 505 of 1970 decided 'on 9-7-1973. Out 
of these several decisions, each of them 
decided by a single Judge, it was in the 
first in point of time, namely, decision in 
Civil Revn. Applns. Nos. 189 and 190 of- 
1962 decided:on 15-4-1966 that .the legal. 
position was considered and the two 
other decisions followed that decision 
which was‘delivered first in point of 
time. In Civil Revn. Applns. Nos. 189 
and 190 of 1962, it was. held that an 
award given : by .a Debt Adjustment ' 
Court under the B.A.D.R. Act was añ 
order of a. Civil Court'as distinguished 
from a decree of a Civil Court and -it 
was held that: execution of such an 
award would be governed by the provi- 
sions of Art. 182 of the Indian Limita- 
tion Act, 1908 and not by the residuary™ 
Art, 181 which applied to all applications 
not falling under any of the Articles of 
the Limitation Act, and by virtue of the ` 
fact that thé award: was required to be 
registered, the period of limitation would 
be six years. No distinction in that judg- 
ment was made between an award which 
directed: possession of any property and | 
an award which: was not providing for 
delivery ‘of possession of any property. 
Section 38 of the-B.A.D.R. Act which 
provides for registration of an` award 
Was in terms. relied upon for the pur- 
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pose. of holding that the period of limi- 
tation would be six years and would be 
governed by Art. 182 of the Limitation 
Act. The decision of the Full Bench in 
Zabuben v. Mansukhlal considers the 
question only from one point, namely, 
whether an award passed by a B.A.D.R. 
Court is a decree or not. But, with great 
respect to the learned Judges who con- 
stituted the Full Bench, the question 
that is required to be considered is whe- 
ther the award is an order of a Civil 
Court or not. If it is an order within 
the meaning of the terminology which 
Was used in Art. 182 of the Limitation 
Act, 1908 and which is used at present 
in Art. 136 of the Limitation Act, 1963. 
the application for execution of the 
award would be an application for execu- 
tion of an order of a Civil Court. The 
question, therefore, that we have now to 
consider is whether an award passed by 
a Debt Adjustment: Court under the 
B.A.D.R. Act is an order of a Civil Court. 


8. We may point out that Order 21. 
of the Civil Procedure Code deals with 
the procedure for execution of decrees 
and orders. Under S. 2, sub-sec. (2) of 
the Civil Procedure Code, “decree” 
means a formal expression of adjudication 
which, so far as regards the Court ex- 
pressing it, conclusively determines the 
rights ‘of the parties with regard to all 
or any of the matters in controversy and 
may be either preliminary or final and 
it shall be deemed. to include the rejec- 
tion of a plaint and the determination of 
any question, ete. Under Sec. 2 (14), 
“order” means the formal expression of 
any decision of a Civil Court which is 
‘not a decree. It is true that, under Sec- 
tion 46 of the B.A.D.R. Act, save. as 
otherwise expressly provided in the Act, 
the provisions of the Code of Civil Pro- 
cedure are to apply to all proceedings 
under this Chapter. Even if the defini- 
tions as laid down in S. 2 sub-sec. (2) 
and S. 2 sub-sec. (14) are not to apply 
to the proceedings under the B.A.D.R. 
Act, yet, it is clear that, even according 
to the ordinary meaning of the words, 
an award directing certain things to be 
done, certain payments to be made, cer- 
tain property to be delivered as is con- 
templated in the scheme of the B.A.D.R, 
Act, would be an order for the purposes 
of Art, 182 of the Limitation Act, 1908 
and Art. 136 of the Limitation Act, 1963. 
Such an award is a command issued by 
a Civil Court and hence is an “order” 


of a Civil Court even according to ordi- 


nary meaning of the word “order”, 
Therefore, so far as the Limitation Act, 
1908 and the Limitation Act, 1963, are 
both concerned, it must be held that. an 
award passed by a Debt Adjustment 
Court is an order of a Civil Court. 


9. But before Art. 182 of the Limita- 
tion Act, 1908 could be said to have ap- 
plied to an application for execution of. 
an award, whatever the type of the 
award, whether for possession of any 
property or otherwise, it must be found 
out whether it was an application under 
the Code of Civil Procedure, 1908. As 
pointed out by the Supreme Court in 
Town Municipal Council, Athani v, 
Presiding Officer, Labour Court, Hubli, 
AIR 1969 SC 1335 at p. 1343: 


“When this Court earlier held that 
all the articles in the third division to. 
the schedule, including Art. 181 of the 
Limitation Act of 1908 governed applica- 
tions under the Code of Civil Procedure. 
only, it clearly implied that the appli- 
cations must be presented to a Court 
governed by the Codé of Civil Proce- 
dure. Even the applications under the 
Arbitration Act that were included with- 
in the third division by amendment of 
Arts. 158 and 178 were to be presented to 
Courts whose proceedings were governed 
by the Code of Civil Procedure.” 


It was held by the Supreme Court in a 
long line of decisions that, as a result of 
a long series of judicial decisions of dif- 
ferent High Courts in India, Art. 181 of 
the Limitation Act, 1908 was to be read 
as if the words “under the Code” were 
added in the first column of Art. 181. In 
Sha Mulchand and Co. v. Jawahar Mills 
Ltd. Salem, AIR 1953 SC 98 the Sup- 
reme Court observed (at p. 104): 


“This long catena of decisions may 
well be said to have, as it were, added 
the words ‘under the Code’ in the first 
column of that Art. If those words had 
actually been used in that column then 
asubsequent amendment of Arts. 158 and 
178 certainly would not have affected, 
the meaning of that Article. If, however, 
as a result of judicial construction, 
those words have come to be read into 
the first column as if those words ac= 
tually occurred therein, we are not of 
Opinion, as at present advised, that the 
subsequent amendment of Arts. 158 and 
178 must necessarily and automatically 
have the effect of altering the long ac- 
quired meaning of Art. 181 on the sole 
and simple ground that after the amend- 
ment the reason on- which the old con- 


ALR 


1979 


struction was founded is no longer avai« 
able.” l 
In Bombay Gas Co. v. Gopal Bhiva, AR 
1964 SC 752 at p. 758, the Suprere 
Court held : 


“Tt ig well settled that Art. 181 as 
plies only to applications which #x® 
made under the Code of Civil Procedure, 
and so, its extension to applications 
made under S. 33C (2) of the Act woud 
not be justified. As early as 1880, tae 
Bombay High Court had held in Fai 
Manekbai v. Manekji Kavasji (1880) IE3 
-7 Bom 213, that Art. 181 only relats 
to applications under the Code of Civil 
Procedure in which case no period f 
limitation has been prescribed for te 
application, and the consensus of juci< 
cial opinion on this point had been m- 
ticed by the Privy Council in Hanssaj 
Gupta v. Official Liquidators, Dehra Dn 
Mussorie Electric Tramway Co. Lid. +0, 
Ind App 13 at p. 20: (AIR 1933 PC 6&2). 
An attempt was no doubt made in te 
case (Sha Mulchand vy. Jawahar MiLs) 
of 1953 SCR 351 : (AIR 1953 SC 98) to 
suggest that the amendment of Arts: E3 
and 178 ipso. facto altered the meaning 
which had been attached to the woris 


in Art. 181 by judicial decisions, but this _ 


attempt failed, because this Court’ held 
that the long catena of decisions uncer 
Art. 181 may well be said to have, as it 
were, added the words ‘under the Conx 
in the first column of that Article.” 

It is clear from the above discussion of 
the law under the Indian Limitation Azt, 
1908, that all that had weighed with tne 
Supreme Court in the decisions relatiig 
to Art. 181 of the Indian Limitation Azt, 
1908 was that all the Articles in thad 
division of the First Schedule of tre 
Indian Limitation Act, 1908 dealt w-th 
applications under the Code of Cizil 
Procedure only. Therefore, even as e- 
gards Art. 182 of the Indian Lamitatim 
Act, 1908, in our opinion, the words 
“under the Civil Procedure Code” or 
“under the Code of Civil Procedur=” 
must be deemed to have been added, te- 
cause the reasoning which was found to 
apply to Art. 181 must also be mate 
applicable to Art. 182 which was one of 
the Articles in the third division of t-e 
oan Schedule to the aa Act of 
908 


10. Under these circumstances, if 
must be held that, so far as Art. 182 of 
the Limitation Act of 1908 was concern- 
ed it must be first found out wheter 
the application for execution of tre 
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award of a Debt: Adjustment Court 
would or would not be considered to be 
an application for execution made under 
the Code of Civil Procedure. Under 
S. 38 of the BA.D.R. Act, a distinction 
is made between awards by which pay- 
ment of money by instalments has been 
ordered, and awards where delivery of 
possession of any property has been 
ordered under Section 32 (2) (v) of the 
B.A.D.R. Act. So far as an award refer- 
red to in S. 38 (3) (i) is. concerned, the 
creditor has to apply in the prescribed 
form to the Court for the execution of 
the award if the debtor makes default 
in payment of any instalment due under 
that award. The form of the application 


is prescribed by Rule 10 of the Bombay 


Agricultural Debtors’ Relief Rules, so far 
as application under S. 38 (3) (i) is con- 
cerned and R. 10 of the above rules 
framed under 5. 65 of the B.A.D.R. Act 
which is the section conferring rule- 
mamng power, and Form 8 is in these 
ere 

“oo FORM. 8 

(See Rule’ 10) 
To, 


The Court of Civil Judge Sr./ 
Jr. Division....... 

Under clause: ()- of sub-sec. (3) 
of S. 38 of the Bombay Agricul- ' 
tural Debtors’ Relief Act, 1947, 

seeresnerese SON Of sessasessese TESİdent 
OF sesen taluka .......000.. hereby 
apply for "execution of award No.. 

aisa e.s dated ..ccccesenes passed by 
the Court as the debtor ...........0 
has made default’ in the payment 
of the instalment a to be paid 
in the month of .....sssese Year... 


Dated ....cevesese 19 ‘ 
Signature of the 
Creditor sae teseeee s 


It is, therefore, clear that so far as the 
application for execution of what may 
be called a money award is concerned, 
under the provisions of S. 38 (3) (i), ap- 
plication has to be made in a special 
form laid down in the B.A.D.R. Act and 
that application cannot be said to be an 
application made under the Code of Civil 
Procedure. By the wording of Section 38: 
(3) (i) which requires the application to 
be in the prescribed form and looking to 
the form and rule 10 by which the form is 
prescribed, it is clear that though an 
award is an order of a Civil Court, an 
application for execution of the award is 
not made under the Code of Civil Pro- 
cedure so far as the application under 
Section 38 (3) (i) is concerned. 
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II So far as the application under 
Section 38 (3) Gii) is concerned, the posi- 
tion in the case of an’ application: for ex- 
ecution of an order for delivery of pos- 
session would stand on a different foot- 
ing because the words are “shall, om the 
application; be executed’ by the Court as 
if it were-a decree passed by it.” It is 
clear that, by the use of the words “as 
ff it were a decree passed by it”’,-a le- 
gal fiction is created ‘by the Legislature 
and that which is not a decree has to ‘be 
executed as if if were a decree - passed 
by the Court. In East End Dwellings 
Co. Ltd. v. Finsbury Borough Council, 
(1952) AC £09) Bore Asquith pDEEIV Es as 
follows : 


“I£ you. are: ' piddlen to treat: an image 
nary state of affairs as real, you must 
surely, -unless prohibited: from. doing. so; 
also imagine as real the consequences 
and incidents which, if the putative. state 
of affairs had in fact. existed, must. in- 
evitably have flowed from or accompa- 
Nied it, ......... The. statute says that you 
must imagine a: certain state of affairs; 
it does not say that having done so, you 
must. cause or permit your imagination 
to boggle when it comes to the |i inevit- 
‘able corollaries of that, state ‘of affairs.” 


This ‘passage from: the. speech’ of. Lord 
Asquith was cited. with ‘approval by the 
Supreme Court in. State of Bombay v. 
Pandurang, Vinayak, ‘AIR. 1953:.SC 244. 
There it. was held by the Supreme Court 
that when a. statute enacts, that some- 
thing, shall “be deemed to have done 
which in fact and. truth | was, not done, 
the Court is entitled and “bound ` to as- 
certain for what purpose and between 
what persons the statutory. fiction is to 
be resorted to and full effect must be 
‘|given to the statutory fiction and it 
should' be carried to its 
sion. Therefore; the fiction created by 
S. 38 (3) (iid treating an order ‘for deli- 
very of possession to be executed by the 
Courtas if it were a decree passed ‘by 
the Court, must be treated for the pur- 
poses: of execution on the same footing 
as a decree passed: by a Civil Court. The 
only way a decree passed by a Civil 
Court can be executed is: by- applying 
under the Code of Civil Procedure un- 
der ©. 2I, and in this’ connection, it 
must be borne in mind that, save” as 
otherwise expressly ` provided by ` the 
B.A.D.R. Act, the provisions of the Code 
of Civil Procedure are to apply to all 
the proceedings’ under the Chapter. - ga 
like an application for execution of’ ar 
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logical conclu- ` 
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award when the award is for payment 
of money by instalment, an award when 
it orders.: delivery of possession; is. re- 
quired to be executed.as if it were a de- 
cree and ior such awards, we “have to 
proceed on the same. footing as if. it 
were a decree passed by a Civil . Court. 
Imagination must. not be allowed to bog- 
gle when applying this fiction created by 
S.. 38 (3) (iii), of the Act. The Full Bench 
in. Zabiuben v. Mansukhlal (ATR 1978 
Guj 36) (supra) observed in para. g (at 
p. 843 of Guj LR): (at p. 39 of AIR): 


“With greatest respect we may say 
that these décisions overlook the obvi- 
ous in S. 38 (8) (iii) that even by fiction 
award is not to be deemed to be a decree 
but if the award directs amongst other 
things delivery of possession that part of 
the award directing delivery of possession. 
to be executed as a decree. By fiction of 
law only a specific part of award is to be 
treated’ as a decree. Award as a whole is 
not a decree. It is to be treated as a de- 
cree for the purpose of S. 38 (3) (iii) and 
the fiction is limited to the mode.. pre- 
scribed for delivery ` of. possession in the 
Code’ of Civil Procedure. All the awards 
under. the Act are not.to be executed as 


a decree, nor are they executable as de- 


cree, Mode. of, execution of. an. award. is 


opto 


lowed oy the Collector béing one. pre- 
scribed under the Bombay’ ‘Land Reve~ 
nue Code ` ‘for recovering - ‘arrears of land 
revenue, It would be merely. Stating an, ` 
obvious that where’ amount is . payable 
under a decree made by a Civil. Court it 
is to be recovered by. the procedure pre- 
scribed in Order XXI. It cannot be re- 
Covered as an arrear of land. revenue 
by the Collector. It is only. where „an 
order involves delivery of possession that 
sub-cl.’ (iii) of sub-sec, (3) enacts a fic- 


tion that for delivery. of possession Court 


may, proceed to execute-the award as 
if it were a decree passed by it. But for 
the fiction enacted in the relevant pro- 
vision, the legislature clearly intimated 
that award was not ` a decree. If it were 
a decree, sub-clause (iii). of sub-sec, (3) 
would ‘be redundant and superfluous and 
unless inevitable, redundancy or super- 
fluity cannot be attributed to the legis« 
lature; We are in complete -agreement 
with the reasoning adopted: by the Divi- 
sion Bench: of this High Court in’ Keshav- 


1979. . 


lal v. Atmaram, AIR 1967 Guj. 101, in 
which Bhagwati J. (as he then was) ies 
seryed ...teccceees 

It was held by the Full Bench in Zaku- 
ben v. Mansukhlal that even for execu» 
tion of the award under S. 38 (3) (iii); 
the award not being a decree, -applica- 
tion for execution would not-be an ap- 
plication for execution of an order or a 
decree of a Civil Court. With great. Te- 
spect, in the decision in Zabuben v. Man- 
sukhlal the Full Bench allowed its ima- 
Bination to boggle end failed to give fall 
effect to the fiction created by the sta- 
tute. Once it is held that, for the prr- 
\pose of execution of a possession award, 
execution has to be on the same lines as 
lif it were a decree passed by Court. i 
lis obvious that the application. for exe- 
jeution of a possession award under S=c- 
|tion 38 (3) (iii) would-be an application 
made under the Code of Civil Procedcre 
and it would be’ an application uncer 
{the Code of Civil Procedure for execu- 
Jtion of the order. cf a Civil ‘Court. Un- 
der these circumstances, so far aS appli- 
feations falling within S. 38 (3) (iii) of 
ithe 1947 Act are concerned, in our opin- 
lion, these applications were governed by 
Art. 182 of the Indian ‘Limitation Act, 
41908 and, therefore, the period of limi- 
tation in such cases would be six years 
in view of the requirement as to regis- 
tration of the award. At the same time, 
we must make it clear that, so far as 
applications under S. 38 (3) (i) are ccn=< 
cerned, they are not applications ‘uncer 
the Code of Civil Procedure and, there- 
fore, they would not fall under any of 
the Articles under the third division of 
the Schedule to the Indian ‘Limitation 
Act, 1908 and hence they would not be 
governed by any p=2ried of ‘imitation. 







12. In Zabuben v. Mansukhlal -(4IR 
1978 Guj 36) (supre) the Full Bench fol- 
lowed the decision of the Supreme 
Court in Athani Municipality v. Labcur 
Court, Hubli, AIR 1969 SC 1335 and, fol- 
lowing that decision, held that even 
under the Limitation Act of 1963, che 
residuary Article 137 would apply orly 
to applications made under the Code of 
Civil Procedure, 1908. The decision -of 
the Supreme Court in Athani Munizi- 
pality v. Labour Court, Hubli (AIR 1869 
SC 1335) rested on two grounds. First, 
it was held by the Supreme Court that 
even under the Limitation Act of 1953, 
the residuary Article 137, being residu- 
ary Article for applications, would aprly 
only to applications. made wunder zhe 
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Code of Civil Procedure, 1908.° The se- 
cond ground for .- coming ‘to the: eonclu- 
Sion was that the ‘Labour Court function- 
ing under-:the provisions’ of the Indus- 
trial Disputes Act was not a Civil Court 
and therefore it would not be governed 
by’ Sec. 3 of the Limitation Act as the 
Limitation Act applies only -to Courts 
governed by the Code of Civil Prccedure 
or the Code of Criminal Procedure .and 
not to Labour Courts or Industrial Tri- 
bunals. 


“13. In Nityanand M. J oshi v. The Life 


. Insurance Corporation of India, AIR 1970 


SC 209, the Supreme ‘Court held that the 
Labour Court functioning under the 
Industrial Disputes Act was not a Court 
within the meaning of the Limitation Act. 
At the same time, the Supreme Court ex- 
pressed a doubt whether the view of the 
‘Supreme Court in the earlier decision in 
Athani Municipality’s case (AIR 1369 SC 
1335) that, in spite of the change be- 
tween the terminology of the, Limitation 
Act, 1908 and the terminology of the 
Limitation Act of 1963, the interpreta- 
tion of Article 181 of the Limitation Act, 
1908 would apply to Art. 137 of the Limi- 
tation Act of 1963. In Nityanand M. 
Joshi’s case (supra), the Supreme Court 
indicated that the view in Athani Muni- 
cipality’s case would require serious re- 
consideration. In Kerala ‘State ‘Hlectri- 
city Board v. "T. P. Kunhaliumma (AIR 
1977 SC.-282) (supra), after considering 
all the earlier decisions on the 'pożnt and 
pointing out the scheme of the Limita- 
fion Act of 1908, the Supreme Court ob- 
served that “application” has been de- 
fined in Sec. 2 (b) of the ‘Limitation Act 
of 1963 to include a petition. In para 18, 
Ray, C. J., speaking for the Supreme 
Court at page 185 of the Report, ob- 
served ; 


“The alteration of the division as well 
as the change in the collocation of werds 
in Art. 137 of the Limitation Act, 1963 
compared with Art. 181 of the 1908, Limi- 
tation Act shows that applicatiors con- 
templated under Art. 137 are not appli- 


cations confined to the ‘Code of Civil Pro- 


cedure, In the 1908, Limitation Act there 


was no division between .applicat.ons in 


Specified cases and other applicat.ons as 
iri the 1963, Limitation Act. The words 
‘any other application’ under Act. 137 
cannot ibe said on the principle :of ejus- 
dem generjs to be applications under the 


Civil Procedure Code other than. those . 


mentioned in Part I of the third. divi- 


sion. Any other application under Arti- 
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cle 137 would be petition or any applica- 
tion under any Act. But it has to be an 
application toa Court forthe reason that 
Secs, 4 and 5 of the 1963, Limitation Act 
Speak of expiry of prescribed ‘period 
when Court is closed and extension of 
prescribed period if applicant or the ap- 
pellant satisfies the Court that he had 
sufficient cause for not preferring the 
appeal or making the application during 
such period.” 


It is thus clear that the decision of the 
Supreme Court in Athani Municipality’s 


case, insofar as it says that even under- 


Art. 137 of the Limitation Act of 1963, 
applications would be required to be 
made under the Code of Civil Procedure, 
is overruled by the Supreme Court it- 
self in Kerala State Electricity Board's 
case (supra), and that part of the deci- 
sion in Athani Municipality’s case is no 
longer good law. 


14. The Supreme Court does not in 
terms now say whether part one of the 
third division in the Schedule to the 
Limitation Act ef 1963 refers to applica- 
tions under the Civil Procedure Code. 
It may be pointed out that, unlike the 
scheme of the third division of the Limi- 
tation Act of 1908, part one of the third 
division of the Schedule in 1963 Act, 
which deals with applications in speci- 
fied cases.. Article 119 deals with appli- 
cations under the Arbitration Act, 1940, 
Article 131 deals with applications to any 
Court for the exercise of its powers of 
revision, inter alia, under the Code of 
Criminal Procedure, 1898. Article 132 
deals with applications to the High Court 
for certificate of fitness for. appeal to the 
Supreme Court under Cl. (1) of Art. 132, 
Article 133 or sub-clause (c) of Cl. (1) of 
Article 134 of the Constitution or under 
any other law for the time being in force. 
Article 133 deals with applications to the 
Supreme Court for special leave to ap- 
peal, (a) in a case involving death sen- 
tence, (b) in a case where leave to ap- 
peal was refused by the High Court, and 
(c) in any other case. It is thus clear 
that part one of the third division of the 
Schedule of the Limitation Act of 1963 no 
longer contains only applications under 
the Code of Civil Procedure. It contains 
Articles covering applications under the 
Arbitration Act, under the Constitution 
and under the Code of Criminal Proce- 
dure. It also covers applications to the 
Supreme Court for certificate of fitness 
under any other law, that is, other than 
the Constitution, for the time being in 


force. Under these circumstaticės, it isi- 



















Limitation Act of 1963, ‘it cannot be said 
that all applications in part one of th 
third division of the Schedule are con- 
templated to be applications only under 
the Code of Civil Procedure. Under 
these circumstances, so far as Art. 136 is 
concerned, it is not contemplated that 
there must be an application under the 
Civil Procedure Code for execution of a 
decree or order of any Civil Court. So 
long as there is an order of a Civil Court 
which is executable and the period of 
limitation would be governed by Arti- 
cle 136, it is not permissible to refer to 
the residuary Article 137. Because of the 
scheme of Arts. 136 and 137, so far awards 
under the B. A. D. R. Act are concerned, 
they being orders of Civil Courts, all ap- 
plications for execution of such awards, 
whether for money or for possession, 
would be governed by Art. 186. The dis- 
tinction which was required to be made 
because of the scheme of Articles of 
Limitation Act of 1908 between awards 
in so far as they were for payment of in- 
stalment of money, is now no longer re- 
quired under the Limitation Act of 1963. 
Ail that is required for the purposes of 
Art. 136 is that there should be an appli- 
cation. for execution of an award made 
under the B. A. D. R. Act, and since such 
an award is an order of a Civil Court, 
the application for execution of such 
award would be governed by Ari. 136 
Which deals with applications for exe- 
cution of any decree or order of any 
Civil. Court.. The period would be twelve 
years from the date when the decree or 
order becomes enforceable, 


15. Our conclusions so far reached 
are that, so far as the Limitation Act of 
1908 was concerned, the application for 
execution of an award under S. 38 (3) (i) 
was not governed by any period of Limi- 
tation as it was not an application unde 
the Code of Civil Procedure but an ap- 
plication for execution of an award, in so 
far as it directed possession of any pro- 
perty, would be governed by Art. 182 of 
the. Limitation Act of 1908 since it was 
an application for execution of an order 
of a Civil Court and it would be an appli- 
cation under the Code of Civil Proce- 
dure which by a deeming fiction is re- 
quired to be executed as a decree of a 
Civil Court. Moreover, as in all cases 
the award would be registered, the 
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penod would ‘be six peers: under Ar% 
cle 182: > * 


- ‘16. Mr. Zaveri for the respondents 2 
this special civil' application has drava 
our ‘attention to Sec. 30, Cl. (b) of Tae 
Limitation Act of 1963. That section 3s 
in these terms’: 

ene anything contains 
in this Act — 

(a) x x x x x 

(b) any appeal or o aoa fr 
which the period of limitation is short=r 
than the period of limitation prescrib:4 
by the Indian Limitation Act, 1908, m y 
be preferred or made within a period xf 
ninety days next after the commenc- 
ment of this Act or within the peri<i 
prescribed for such appeal or applicati«=n 
by the Indian Limitation Act, 1908, whic2- 
ever period expires earlier.” 


He contends that under the Indian Liri- 
tation Act, 1908, no period of limitati~n 
was prescribed for awards where ther2 
Was no direction for possession of ary 
property, that is when the award was for 
money payable by instalments onk, 
there was no period of limitation undar 
the Act of 1908, whereas by the interpr2- 
tation which we have now placed on the 
provisions of the 1963 Act, the period f 
limitation would be twelve years. Ea 
therefore contends that, as the period if 
limitation prescribed by the 1963 Act is 
shorter than the period prescribed by tke 
Indian Limitation Act of 1908, the appE- 
cation was required to be made withmn 
the period of ninety days from Jan. 1, 
1964, when the Indian Limitation Act, 
1963, came into force. His contention s5 
that, on a strict interpretation of Se:- 
tion 38 (b) (sic), this is the only positicn 
which would emerge. In this conne:- 
tion, Mr. Zaveri drew our attention ~o 
the provisions of Sec. 30 (a) which deas 
with a situation similar to Cl. (b) so fer 
as suits are concerned. Section 30 (a) -s 
in these terms: 

“30. Notwithstanding 
tained in this Act — 

(a) any suit for which the period e? 
limitation is shorter than the period e2 
limitation prescribed by the Indian Lim_- 
tation Act, 1908, may be instituted witt- 
in a period of seven years next after tre 
commencement of this Act or within tre 
period prescribed for such suit by tre 
Indian Limitation Act, 1908, whichever 
period expires earlier: 

Provided that if in respect of any such 
suit, the said period of seven years er- 
pires earlier than thse period of limitaticc. 
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prescribed therefor under the Indian 
Limitation Act, 1908, and the said period 
of seven years together with so much of 
the period of limitation in respect of 
such suit under the Indian Limitation 
Act, 1908, as has already expired before 
the commencement of such suit under 
this Act is shorter than the period pre- 
scribed for such suit under this Act, then, 
the suit may be instituted within the 
period of limitation prescribed therefor 
under this Act.” 

Mr. Zaveri also drew our attention to 
the Statement of Objects and Reasons to 
the Bill No. 8 of 1969 which was enacted 
as the Limitation (Amendment) Act. 1969. 
Prior to the amendment, there was no 
proviso to S. 30 (a) and the period in 
which the suit was to be filed in Cl. (a) 
was five years. By this Amendment Act 
of 1969, for the words “five years”, the 
words “seven years” were substituted 
and the proviso as it now stands has been 
inserted. The Statement of Objects and 
Reasons to the Bill mentions: 


“The Limitation Act, 1963 (hereinafter 
referred to as the 1963 Act) repealed and 
re-enacted with modifications the provi- 
sions of the Indian Limitation Act, 1908 
(hereinafter referred to as the 1908 Act}. 
Clause (a) of Section 30 of the 1963 Act 
provides a special period of limitation in 
respect of suits relating to causes of 
action which had arisen before the com- 
mencement of the Act and for which the 
period of limitation prescribed under 
that Act is shorter than the period pre- 
scribed under the 1908 Act. The Clause 
as originally enacted provided that such 
suits may be instituted within the period 
of limitation prescribed under the 1903. 
Act or within a period of five years from 
the commencement of the 1963 Act, 
whichever period expires earlier. The 
1963 Act reduced the period of limitation 
somewhat drastically in respect of cer- 
tain types of suits. The suits in respect 
of which the periods of limitation were 
reduced by the Act include, inter alia, 
not only suits by or on behalf of Gov- 
ernment but also certain types of suits 
by private individuals. In the case of 
suits by and on behalf of the Gcvern- 
ment the period of limitation was reduc- 
ed from 60 to 30 years. Amongst re- 
ductions made in the case of suits by pri- 
vate individuals, particular mention may 
be made of the reduction from 60 to 30 
years in the case of suits to redeem or 
recover possession of immoveable pro- 
perty which has been mortgaged and the 
reduction from 30 to 3 years in the case 
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of suits for recovery of movable property 
deposited or pawned from a depository 
or a pawnee. The effect of Sec. 30 (a) of 
the 1963 Act on these cases may be ex- 
plained by an illustration. A mortgagor 
is a debtor whereas 1908 Act gave him 
a period of 60 years to find money to re- 
pay his debt and redeem his properties 
and whereas even the 1963 Act gave him 
a period of 30 years, in cases in which 
Section 30 (a) of the 1963 Act is attracted, 
the period may become reduced consi- 
` derably and in an extreme case where 
the cause of action has arisen a day be- 
fore the commencement of the 1963 Act, 
the maximum period would be 5 years, 
In view of these anomalous consequences 
and as the maximum period of 5 years 
provided under Section 30 (a) of the 1963 
Act was due to expire on the 3lst Dec., 
1968. the Ordinance, namely, the Limi- 
tation (Amendment) Ordinance, 1968 was 
promulgated on the 3lst Dec, 1968 to 
amend, inter alia, Section 30 (a) of the 
1963 Act so as to increase the maximum 
period provided therein from 5 years to 
7 years. 


2. It is felt that even the extension of 
the maximum period of 5 years provided 
in Cl. (a) of Section 30 of the 1963 Act 
by 2 more years will not be sufficient to 
avoid the anomalous consequences aris- 
ing out of the provisions of that clause 
and that in addition to such extention, it 
would be necessary to ensure that in the 
case of no suit the period of limitation 
actually available will fall short of the 
period prescribed by the 1963 Act even 
if the cause of action arose before the 
commencement of the 1963 Act.” 


In our opinion, the illustration given in 
the Statement of Objects and Reasons is 
rather unhappy and does not do full jus- 
tice to the effect of the provisions of Sec- 
tion 30, Cls. (a) and (b). The proviso un- 
doubtedly, as pointed out in para 2 of the 
Statement of Objects and Reasons, has 
been laid down to provide a solution so 
that a plaintiff filing a suit is in no case 
worse off under Sec. 30 and he will get 
the benefit of at least the amended pro- 
visions of the 1963 Act in a situation con- 
templated by the proviso. 


17. It may be pointed out that provi- 
sions similar to Sec. 30 of the 1963, Limi- 
tation Act came up for consideration be- 
fore the Supreme Court in two cases. In 
Ramprasad Dagaduram v. Vijaykumar 
Motilal, AIR 1967 SC 278, the question 
of Sec. 30: of the Limitation Act of 1908, 
inserted by Part B States (Laws) Act, 


ALR. 


1951, arose for consideration. That sec- 
tion provided as follows: _ 
“Notwithstanding anything ‘herein con- 
tained, any suit for which the period of 
limitation prescribed by this Act is 
shorter than the period of limitation pre- 
seribed by any law in force in a Part B 
State which is repealed by the Part B 
States (Laws) Act, 1951, may be insti- 
tuted within the period of two years next 
afier the coming into force of this Act 
in that Part B State or within the period 
prescribed for such suit by such corres- 
ponding law, whichever period expires 
first.” 
In Ramprasad v. Vijaykumar (supra), the 
Supreme Court decided the case not on 
the basis of Sec. 30 of the Indian Limi- 
tation Act, but on the footing that newly 
added parties would be governed by the 
period of limitation as applicable at the 
date of their being added as parties. The 
Supreme Court pointed out in para. 13 at 
page 283 of the report in Ramprasad v. 
Vijaykumar that, prima facie, the Indian 
Limitation Act, 1908, which was in force 
at the date of the institution of the suit 
was the law of limitation applicable to 
the suits. The question of Sec. 30 of the 
Indian Limitation Act, 1908 inserted by 
the Part B States (Laws) Act, 1951 which 
made a suitable provision safeguarding 
vested rights in cases where the period 
prescribed was shorter than that pre- 
scribed by the corresponding law pre- 
vailing in Part B State did not strictly 
come up for consideration in that case. 
18. In Syed Yusuf v. Syed Mohammed 
AIR 1967 SC 1318, a wakf in Hyderabad 
was dispossessed of its property on 20th 
Sep., 1987. Under the Hyderabad Limi- 
tation Act then in force, there was no 
limitation for a suit for recovery of wakf 
property, as by virtue of Sec. 29 (c) of 
that Limitation Act, such a suit was out- 
side the Act. On 1-4-1951, Part B State 
(Laws) Act,:1951 came into force and 
extended the Limitation Act to Hydera- 
bad. On 3-2-1956, the Mutwali of the 
Dargah and the Board of Muslim En- 
dowments instituted a suit for recovery 
of the property. The suit was dismissed 
as time-barred but was decreed in ap- 
peal by the High Court on the ground 
that it was governed by the Hyderabad 
Limitation Act, as the application of the 
Indian Limitation Act would bar and 
confiscate the existing cause of action for 
the recovery of the suit property and 
consequently, the Indian Limitation Act 
could not affect the suit and as such the 
suit. was governed by -the Hyderabad 
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Limitation Act. On these facts, th: 
Supreme Court, reversing the Hig. 
Court decision, held that the suit was 
governed by the Indian Limitation Ac 
and inasmuch as the period of limitatica 
prescribed by the Indian Limitation Aco 
was shorter than the period prescribed 
by the Hyderabad Limitation Act which 
was an unlimited period, Sec. 30 would 
apply and as such the suit had to b- 
brought within two years from 1-4-19EL, 
On Which date the Indian Limitation AS 
was extended. The Part B State (Laws 
Act, while extending the Indian Limita- 
tion Act to Hyderabad allowed reason- 
able time to plaintiffs to institute the su.t 


The suit was therefore governed.by tke- 


Indian Limitation Act and was barral 
It was pointed out by Bachawat J., speak- 
ing for the Supreme Court in para 3 x 
page 1320: 

“Section 30 should be construed lib=- 
rally considering that it is intended <c 
alleviate hardship consequential on the 
introduction of a shorter period of lim- 
tation. Ex facie, Sec. 30 applies to a stu. 
for which the period of limitation pr«- 
scribed by the Indian Limitation Act 
1908 is shorter than the period of lim‘- 
tation prescribed by the corresponding 
law in force in the Part B State. Nov 
the Hyderabad Limitation Act did mr: 
apply to a suit for recovery of possessicr 
of a wakf property. The result was ths 
under the corresponding law in force ir 
Hyderabad there wes no limitation 
such a suit. In other words, the perioc 
of limitation prescribed for the suit br 
the corresponding law in Hyderabad we: 
an unlimited period. Article 142 of the 
Indian Limitation Act, 1908 applies to = 
suit for recovery of possession of wak 
property. As it prescribes a shorze> 
period of limitation for the institution © 
the suit, Sec. 30 enabled the plaintiffs -c 
institute the suit within a period of two 
years after April 1, 1951. The Part E 
States (Laws) Act, 1951 while extendirs 
the Indian Limitation Act, 1908 ~c 
Hyderabad thus allowed the plaintif: 
reasonable time to institute the suit fci 
recovery of the property. The extensicx 
of the Indian Limitation Act, 1908 -c 
Hyderabad and the consequential change 
in law prescribing a shorter period e: 
limitation did not confiscate the existins 
cause of action and must be regarded a: 
an alteration in the law of procedure foi 
the enforcement of the cause of action 
We must, therefore, apply the norm: 
rule that the law of limitation applicable 
to the suit is the law in force at the daie 
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of the institution of the suit. The suit 
is, therefore, governed by the Indian 
Limitation Act, 1908. The plaintiffs did 
not institute the suit within two years 
after April 1, 1951. They cannot, there- 
fore, avail themselves of the benefit of 
S. 30.” 

It is clear that the principles laid down 
regarding Sec. 30 of the Indian Limita- 
tion Act, 1908, insofar as it made provi- 
sion for Part B States to which the Limi- 
tation Act of 1908 was extended, would 
apply to Sec. 30 of the Limitation Act of 
1963 and Sec. 30 would have to be con- 
strued liberally since these provisions are 
intended to alleviate hardship consequen- 
tial on the introduction of the shorter 
period of limitation. A provision cf law 
which is meant to alleviate hardship con- 
sequential on the introduction of a 
Shorter period of limitation cannot be so 
construed as to work hardship. In our 
Opinion, in this connection, it is the deci- 
sion of the Patna High Court in Mani 
Devi v. Ram Prasad, AIR 1968 Pat 70, 
which would help us in deciding this 
particular point. 

19. Untwalia, J., as he then was in 
the Patna High Court, dealt witan the 
provisions of Sec. 30 of the Limitation 
Act, 1963, and observed at page 73 in 
para 8: 

EEE ‘the law of limitation which 
governs an action is the law which pre- 
vails on the date when the suit is insti- 
tuted or when the appeal or applization 
is filed. Under Sec. 3 of the Limitazion 
Act of 1963 or under the same sect.on of 
the Limitation Act of 1908, every suit 
instituted, appeal preferred and arplica- 
tion made after the prescribed 7eriod 
shall be dismissed although limitation 
has not been set up as a defence. ......... 
If a suit, appeal or application filed 
on a particular date after coming into 
force of the new Limitation Act B not 
barred under the provisions of this Act, 
recourse to Section 30 need not be taken 
and is not permissible to be taker. In 
that event, only Sec. 31 comes into play, 
which says that — 


‘Nothing in this Act shall — (a) enable 
any suit, appeal or application to be insti- 
tuted, preferred or made, for which the 
period of limitation prescribed by the 
Indian Limitation Act, 1908 expired be- 
fore the commencement of this Act, or 

(b) affect any suit, appeal or applica- 
tion instituted, preferred or made Eefore, 
and pending: at, such commencement.’ 

’ That is to say, if the remedy waz bar- 
red by the expiry of period of limitation 
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prescribed under the old Act of 1908 be- 
fore the commencement of the new Act 
of 1963, a larger period, if any, pre- 
scribed under any of the articles of the 
new Act will not revive the remedy 
which was barred. But subject to that, 
if the filing of the suit, appeal or appli- 
cation is not barred under the new Act 
on the day it is filed, it is simply not bar- 
red. If, however, it is barred on the day 
when it is filed under Sec, 3 of the new 
Act but it was not so barred by the Limi- 
tation Act of 1908, then and then only 
Sec. 30 comes into play in order to find 
out as to whether by taking recourse to 
Section 30, it can be held that the suit, 
appeal or application filed on a particular 
day is not barred by limitation.” 

Then the learned Judge proceeds to give 
illustrations of how Section 30 should be 
reasonably interpreted. In para 9, the 
illustration is given — 


“Suppose a suit by Government under 
the old Limitation Act could be filed 
within 60 years from the date when the 
right to sue accrued, the period under 
the new Act being 30 years, Suppose 
further that a right to sue accrued to the 
Government, say, in the year 1930 and 
the suit is filed in 1966. Obviously, it 
would be barred under the new Act but 
not under the old Act. In such a situa- 
tion, Cl. (a) of Sec. 30 will come into 
play and the suit can be filed by the Gov- 
ernment by the end of 1968 — on the ex- 
Piry of 5 years next after the commence- 
ment of this Act. Suppose the right ac- 
crued to the Government say, in the year 
1905. Then such a suit could be filed ‘a 
the year 1965, counting the period of 
60 years from 1905, otherwise anomalous 
results will follow. Suppose the right 
to sue accrued to the Government, say, 
in the year 1958. Under the old law the 
suit could be filed by the year 2018: 
under the new law it could be filed by 
1988. But if Sec. 30 is applied to such a 
ease, it will have to be filed by the end of 
1968. That is to say, the period of limi- 
tation will be neither 60 years nor 30 
years but it would be 10 years only. 


Such an interpretation of Section 30 
will be highly unreasonable and against 
the principle underlying it. Similar is 
the meaning which has got to be given, 
by necessary rules of construction, to 
Ci. (b) of S. 30. And, to emphasize the 
point again, if an appeal or an applica- 
tion, when filed after 1-1-1964 is barred 
under the new Lim. Act but not under 
the old one, then it has to be filed before 
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the expiry of 90 days or the expiry of 
the period prescribed under the old Act, 
whichever expires earlier. But, in the 
instant case, when the application filed 
on 4-4-1964 under O. 21, R. 95 of the 
Code was not barred under the new Act 
nor was it barred under the old law on 
the day of the commencement of the new 
law, neither Sec, 30 nor. Sec. 31 comes 
into play.......... davies 

Now it may be pointed out that a Divi- 
Sion Bench of this High Court consisting 
of 5. H. Sheth, J. and one of us (B. K. 
Mehta, J.) considered the provisions of 
Sec. 30, Cl. (a) of the 1963 Act and the 
proviso to that section in Thacker Dun- 
gershi v. Thacker Damji, (1976) 17 Guj 
LR 246, as under at p. 253: 

“Now, if the suit could be filed within 
seven years from the date on which the 
Limitation Act, 1953 came into force, the 
period of limitation on that basis would 
expire on ist Jan., 1971. From a compa- 
rative analysis of the provisions of the 
Indian Limitation Act, 1908 and the Limi- 
tation Act, 1963 it is quite clear that the 
plaintiffs could have filed the present 
suit at any time before 19th Sep., 1970 
which was earlier than ist Jan., 1971. 
Therefore. by virtue of the provisions 
contained in Art. 145 of the Indian Limi- 
tation Act, 1908 read with Cl. (a) of Sec- 
tion 30 and Art. 70 of the Limitation Act, 
1963, it is quite clear that the time which 
was available to the plaintiffs to file the 
present suit would expire only on 19th 
Sep, 1970. The plaintiffs filed the pre- 
sent suit on 17th Sep., 1968. It was, 
therefore, within time., Proviso to 
Cl. (a) of Sec. 30 has no application to 
the facts of the instant case because the 
period of seven years prescribed by 
Cl. (a) of Sec. 30 would not expire ear- 
lier than the period of limitation pre- 
Scribed by Art. 145 of the moa Limi- 
tation Act, 1908.” 


We must confess that the proviso to 
Cl. (a) of Sec. 30 raises a complicated 
question, but, if the intention of the 
Legislature in enacting Sec. 30 is borne 
in mind, namely, to alleviate hardship 
caused by the shorter period of limita- 
tion being prescribed by the 1963 Act as 
compared to the period prescribed under 
the 1908 Act, the conundrum can be 
solved. Under the main body of Cl. (a) 
of Sec. 30 of the 1963 Act, first the con- 
dition must be satisfied that the period 
of limitation prescribed under the 1908 
Act. Secondly, it must be found that, 
applying the period of limitation pre- 
scribed by the 1963 Act, the suit is Hable 
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to be time-barred. If it is not otherwise 
liable to be time-barred, the occasion for 
invoking the provisions of Sec. 30 does 
not arise at all as pointed out by the 
Patna High Court in Mani Devis case 
(AIR 1968 Pat 70) (supra). It is only if 
under the 1963 Act suit would be barred 
looking to the date of accrual of cause of 
action and the condition about the period 
of limitation under the 1963 Act being 
the shorter period than the period under 
the 1908 Act is satisfied that Cl. (a) of 
Sec. 30 may not be applicable and the 
period cannot be seven years from the 
date of the commencement of the 1963 
Act. However, even in such a case, 
where the period of limitation of seven 
years expires earlier than the period of 
limitation prescribed under the 1908 Act 
and consequently, the said period of 
seven years together with so much of 
the period of limitation in respect of such 
suit under the 1908 Act has already ex- 
pired before the commencement of the 
1963 Act, is together shorter than the 
period prescribed under the 1963 Act, 
then, the suit may be instituted within 
the period of limitation prescribed under 
the 1963 Act. As has been well settled 
law, the function of the proviso is to 
Work as an exception to the main clause. 
It is obvious that Sec. 30 (a) is an excep- 
tion to the general scheme of the provi- 
sions of the Act of 1963. ‘The proviso 
‘being an exception to an exception puts 
the matter at large, that is, the proviso 
enacts that in the situation contemplated 
by the proviso the period of limitation 
would be exactly what it would have 
been if Cl. (a) had not been enacied. 
That is all that is indicated by the pro- 
viso, namely, that. if the conditions laid 
down in the proviso to Cl. (a) of S. 30 
are satisfied, then, the matter would be 
governed by the period of limitation pre- 
scribed under the Act of 1963. Under 
the general law, every suit, appeal or 
application would be governed by the 
law of limitation prevailing on the date 
on which the suit, appeal or application 
is filed. It is only the exception which 
has been provided in Cl. (a) of Sec. 30 so 
as to prevent hardship when the period 
of limitation under the new Act is shorter 
than the period under the old Act. 
Clause (a) can only be invoked if, under 
the new Limitation Act, by applying the 
shorter period of limitation, the suit is 
likely to be time-barred within the 
-period of seven years from the com- 


mencement of the Act of 1963. If it is 
not likely to be so time-barred, occasion 
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for invoking Cl. (a) of Sec. 30 never 
arises but if, by application of Cl. (a) of 
Sec. 30 some hardship is likely to arise, 
the proviso takes care of such extreme 
cases. 


20. On the above reasoning, Cl. (b) of 
Sec. 30 would apply only if, on tha date! 
when the application was filed, tae ap- 
plication would be barred by applying: 
the provisions of the Limitation act ofi 
1963, and if it is not so barred, Cl. (b) ofi 
S. 30 is not to be invoked at all. Tf how-; 
ever, the period of limitation ebed 
by the Act of 1963 expires before the, 
period of 90 days from the commence- 
ment of the Act, the period of limitation 
would be 90 days or the period under| 
the Act of 1908, whichever period is the, 
shorter period. Nobody who has allow-| 
ed the longer period of limitation pre-: 
scribed in the 1908 Act to expire can 
complain if his application is barred on 
the date when the Act of 1963 came into 
force. It is only to alleviate herdship 
that Sec. 30 (b) is made applicabie and 
not to work greater hardship. Under 
these circumstances, as in the instant 
case the period of limitation would ex- 
pire in 1967, that is the twelve years’ 
period of limitation would expire in 1967, 
the application filed on June 15 1964 
cannot be said to be time-barred. The 
period of limitation of twelve years for 
the instalment due in 1955 expiced in 
1967 and hence the argument œf Mr. 
Zaveri cannot apply at all. 


21. In our opinion, S. 30 of the Act 
of 1963 deals with two situations: (1) It 
deals with a situation when a sui, ap- 
peal or application is barred und2r the 
Act of 1963 on 1-1-1964 though f the 
Act of 1908 had remained in force it 
would not have been time-barred: (2) 
Section 30 also contemplates a sicuation 
where, on the commencement of tne Act 
of 1963, a suit, appeal or application was 
not time-barred under the Act of 1963, 
but is likely to be time-barred before 
the period of seven years, in the zase of 
a suit and before the expiry of 9t days; 
in the case of an appeal or appl-cation, 
if the provisions of the 1963 Act zre ap- 
plicable; then also Cl. (a) or Cl. ‘b) of 
S. 30 would be applicable. We would 
add this further clarification to the ob- 
servations of the Patna High Court with! 
which we are otherwise in ccmpletel 
agreement. 


22. Under these circumstances. this 
contention of Mr Zaveri fails and is re- 
jected. on 
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23. Our conclusions may now be sum- 
marised as follows :— 


(1) The Debt Adjustment Court func- 
tioning under the B.A.D.R, Act is a Civil 
,{Court : 

(2) The award of the B.A.D.R. Court, 
whether in a money matter or in a mat- 
ter in which possession is directed to be 
given, is an order : 

(3) Such an order is an order capable 
of execution: 

(4) Under the Limitation Act of 1908, 
Art. 182 applied to possession awards, 
whereas for money awards, there was 
no period of limitation: 


(5) Under the Limitation Act of 1963, 
Art. 136 applies to all awards of the 
B.A.D.R. Court, irrespective of the fact 
whether the award in question is a 
money award or a possession award: 


(6) The provisions of S. 30 of the Limi- 
tation Act can be invoked only when, 
under the 1908 Act, the suit, appeal or 
application is not time-barred on or be- 
fore ist Jan., 1964. They come to the 
rescue of the party concerned only when, 
because of the shorter period of limita- 
tion prescribed under the. Act of 1963 as 
compared to the period prescribed under 
the Act of 1908, the suit is time-barred 
under the 1963 Act on or after Jan. i, 
1964 or to those cases where the period 
of limitation prescribed under the 1953 
Act expires, in the case of suits before 
the expiry of seven years and, in the 
case of appeal or application, within 
ninety days of Jan. 1, 1964. In those cases 
where S. 30 can be invoked, it is the 
period of limitation prescribed under the 
1908 Act or the period of seven years in 
the case of suits or ninety days in the 
case of appeals and applications, which- 
ever expires earlier, that would be ap- 
plicable. iyi 


24. Under these circumstances, we 
hold that the decision of the Full Bench 
of our High Court in Zabuben v. Man- 
sukhlal (AIR 1978 Guj 36) (supra) is no 
longer good law in so far as it says that 
application for execution under S. 30(3) 
(iii) of the B.A.D.R. Act is not to be gov- 
erned by the procedure and the manner 
laid down for execution of a decree. We 
also hold that the decision in Zabuben v. 
Mansukhlal is no longer good law in 30 
far as it followed Athani Municipality v. 
Labour Court, Hubli (AIR 1969 SC 1335) 
(supra) and held that, even under the 
Act of 1963, the words “under the Code 
of Civil Procedure” have to be read in 
the residuary Art. 137. In so far as the 
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Full Bench held that no Article of Limi- 
tation Act of 1908 would apply to execu- 
tion of an award made under the 
B.A.D.R. Act, we are unable to agree 
with that conclusion; we hold that the 
proposition applies only to an application 
for execution of an award in so far as 
the award was for payment of money 
and that the proposition would not apply 
so far as the application is for execution 
of an award directing handing over of 
possession of any property. 


25. The matter will now go back be- 
fore the learned single Judge for being 
disposed of in accordance with law as 
explained hereinabove. 


Answer accordingly. 
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State of Gujarat and others, Peti- 
tioners v. Shankerlal D, Desai, Op- 
ponent, 


Civil Revn. Appin. No. 1229 of 1978, 
D/- 17-10-1978.* 


Bombay Court-fees Act (36 of 1959) 


(as applicable in Gujarat), S. 6 (iv) 
(i) — Suit for declaration and per- 
manent injunction — Plaintiff seeking 


declaration to avoid monetary liability 
~~ It cannot be said that such a decla- 
ration is not susceptible to monetary 
evaluation — Held on facts that fixed 
fee paid was proper. (Para 3) 


Cases Referred: Chronological Paras 
Civil Revn. Appln. No. 134 of 1976, 
D/- 22-8-1978 (Guj) 3 


C. K. Takwani, Asst. Govt. Pleader, 
for Petitioners; G. K. Sukhwani and 
Miss Maya N. Bhavnani, for Opponent. 


ORDER:— The plaintiff has filed 
Regular Civil Suit No. 148 of 1978 
against the State of Gujarat and others 
for a declaration that the order made 
by the Mamilatdar on 17th May 1977 
demanding of him the payment of Ru- 
pees 50,000/- was illegal and void. He 
has also prayed for a permanent in- 
junction restraining the defendants 
from recovering that amount from him. 
He valued the declaration under Sec- 
tion 6 (iv) (j) of the Bombay Court- 
fees Act, 1959 and paid a Court-fee 
of Rs. 30/-. The defendants contended 
that ad valorem Court-fee was payable 


*(To set aside order of Civil Judge (Sr. 
Divn.), Navasari, D/- 3-2-1978.) 
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on the sum of Rs. 50,000/- which is 
the subject-matter of the declaration 
which the plaintiff seeks. - The learred 
trial Judge held that the plaintiff kad 
properly valued his claim and kad 
paid the requisite Court-fee, It is that 
order which is challenged by the State 
of Gujarat in this civil revision aJ- 
plication, 


2. The learned Judge has held that 
the declaration which the plaintiff seexs 
is not susceptible of monetary evalua- 
tion within the msaning of Section 4 
(iv) GQ) of the Bombay Court-fees Aci, 
1959, and that, therefore, he has paid 
the requisite Court-fee. If a plainui 
seeks to avoid monetary liability by 
seeking a declaration it cannot be said 
that such a declaration is not suscé>- 
tible of monetary evaluation. 


3. In Civil Revn. Appin. No. 134 of 
1976 decided by me on 22nd Augvst, 
1978, I have expressed the view that 
the very fact that the Legislature has 
used the expression “not susceptible af 
monetary evaluation” pre-supposes that 
certain declarations are susceptible of 
monetary evaluation, However, in the 
instant case, that question recedes into 
background. The plaintif has filed 
three other suits against the State and 
others, viz., Special Civil Suit No. 37 Hf 
1976 in which he claims from the State 
of Gujarat and others Rs. 1,68,273)-; 
the second is Special Civil Suit No. 38 


of 1976 in which he seeks the recovery . 


from the State of Gujarat and others 
of Rs. 1,38,276/-; the third is Special 
Civil Suit No. 39 of 1976 in which he 


seeks recovery af a sum of Rupezs 
1,06,955/- from the State of Gujarat 
and others. In these claims which he 


has made he has included the sum of 
Rs, 50,000/- which is the. subject-mat- 
ter of the order which is challenged in 
the present suit. Demand of Rs. 50,002/- 
which is the subject-matter of the 
order which is challenged in the prz- 
sent suit and which is the subject-mat- 
ter of the impugned order, consists of 
three sums: 


(i) Rs. 16,888/-; 
(ii) Rs. 25,404/-; and 
Gii) Rs. 7,708/-. 


Rs. 50,000/- 


Rs. 16,888/- forms a part of the sub- 
ject-matter of the 
plaintiff has made in Special Civil S-t 
No, 37 of 1976; Rs. 25,404/- forms a 
part of the subject-matter of the claim 
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which the plaintiff has made in Spe- 
cial Civil Suit No. 38 of 197& and 
Rs. 7,708/- forms a part of the sub- 
ject-matter of the claim which the 
plaintiff has made in Special Civil Suit 
No. 39 of 1976. It is, therefore clear 
that the plaintiff .has already paid 
Court-fees on these three items which 
go to make up the total of Rupees 
50,000/-, which in its turn, is the sub- 
ject-matter of the impugned ord=r. 


4, Now, if the plaintiff is cirected 
to pay ad valorem Court-fee on Rupees 
50,000 in the present suit, ic will 
mean that the plaintiff, having paid the 
Court-fees on this amount in three suits 
referred to above, will be required to 
pay the Court-fee again on the said 
amount. The Bombay Court-fees Act, 
1959 contains no provision which re- 
quires the plaintiff to pay twice the 
the Court-fees in respect of the same 
subject-matter. In fact, the Stete of 
Gujarat should not have mada the 
impugned order when the plaintiff had 
filed against the State of Gujarat and 
another three suits in which the demand 
which the State makes forms a part of 
his claim, The impugned order, in my 
opinion, was therefore made by the 
State in a precipitate and uncalled for 
manner, Having done so, they cannot 
require the plaintiff to pay twice the 
Court-fee in respect of the same 
amount. In that view of the natter, 
the plaintiff was justified in payimg the 
Court-fee of Rs. 30/- because he mer2- 
ly seeks a declaration of illegal:ty of 
the impugned order in order tc avoid 
the imminent danger likely to be caus- 
ed to him if the impugned order is 
implemented against him. He dces not 
seek anything more because whatever 
remains to be sought by him will be 
had by him in the three suits which he 
has filed. In that view of the matter, 
it is not necessary to interfere with 
the impugned order. 


5. For the reasons stated by me in 
this order and not for the reasons stated 
by the learned trial Judge in his order, 
the impugned order is confirmed. The 
Civil Revision Application, therefore, 
fails and is dismissed. Rule is discharg- 
ed with costs, 


Application - dismissed. 
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Charity Commissioner Gujarat State, 
Ahmedabad, Petitioner v. Rustom Fara- 
mroz Dabbo and others, Opponents. 


Civil Revn. Appln. No, 135 of 1977, 


D/- 24-8-1978.* 


Bombay Public Trusts Act (29 of 
1950), Ss. 36, 56-A and 80 — Trustees 
having no power to sell under trust 


deed — Application by trustees under 
S. 56-A, to Civil Court to invest such 
power — Civil Court, while investing 


them with such power could not accord 


sanction to a transaction of sale as 
such — Charity Commissioner alone 
could grant such sanction — Civil 


Court’s jurisdiction in this respect bar- 
red by Section 80. (Paras 2 and 3) 


A. J. Patel, Asstt. Govt. Pleader, for 
Petitioner; B. J. Shethna, for Opponents 
Nos. 2 and 4. 


ORDER:— By the last Will and 
Testament of one Rustamji Khurshedji 
Bamji of Navsari dated 24th August, 
1910, a public trust was created called 
“Rustamji Khurshedji Bamji Muktad 
Trust Fund, Navsari’, The respondents 
herein are the trustees under the said 
will. The respondent-trustees executed 
a deed of conveyance in respect of four 
buildings bearing Municipal Nos. 287, 
287/1, 287/5 and 288 of S. No. 91 of 
Tika No. 13/2 situate near Golwad Naka 
in the town of Navsari to the Navsari 
Municipality on January 24, 1977 for a 
sum of Rs. 40,000/-. It appears that the 
respondent-trustees had applied on 22nd 
March 1976 before the Charity Com- 
missioner, Ahmedabad, for according 
sanction to the proposed sale. The 
Charity Commissioner was of the opi- 
nion that the Will under which the 
trust was settled did not empcwer the 
trustees to sell the trust properties and 
therefore advise the trustees to obtain 
necessary directions in the matter by 
approaching the competent Court, The 
respondent-trustees, therefore, by their 
application approached the District 
Judge of Valsad at Navsari for neces- 
sary directions in the matter under Sec- 
tion 56-A of the Bombay Public Trusts 
Act. The learned District Judge, while 
giving directions sought for, also grant- 


*(To set aside Order of A. T. Purohit 
Dist. J., Valsad at Navsari, D/- 6-9- 
19°76). 
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ed the sanction to the transaction of 
sale in question since the Charity Com- 
missioner also happened to be before 
the Court in pursuance of the notice. 
issued on the application of the respon- 
dent-trustees seeking the directions in 
the matter. The learned District Judge, 
therefore, by his order of September 
6, 1976, granted permission to the re- 
spondent-trustees to sell the properties 
in question to the Navsari Municipality 
on the condition that Navsari Munici- 
pality pays Rs. 40,000/- as the sale 
price and on further condition that the 
said Municipality shall name the school 
as “Bai Avabai Rustamji Khurshedji 
Bamji Girls’ School” and the trustees 
were directed to invest the sale pro- 
ceeds in the approved securities or with 
any Nationalised Banks. The Charity 
Commissioner, being aggrieved by this 
order, has come in revision before me. 

2. The grievance of the Charity 
Commissioner is that the Court had no 
jurisdiction, power or authority to ac- 
cord sanction to the sale transaction in 
question since it is within the exclu- 
Sive jurisdiction of the Charity Com- 
missioner under Section 36 of the Bom- 
bay Public Trusts Act, and secondly be- 
cause the respondent-trustees had sought 
for the directions of the Court only 
in the matter of power of the trustees. 
I am of the opinion that this grievance 
is justified. Section 56-A of the Bom- 
bay Public Trusts Act empowers the 
trustees to apply for directions and the 
material part, so far as relevant for 
the purpose of this revision, reads as 
under: 

“56-A. (1) Save as hereinbefore pro- 
vided in this Act, any trustee of a pub- 
lic trust may apply to the Court, with- 
in the local limits of whose jurisdic- 
tion the whole or part of the subject- 
matter of the trust is situate, for the 


opinion, advice or direction of the 
Court on any question affecting the 
management or, administration of the 


trust property or income thereof, and 
the Court shall give its opinion, advice 
or direction, as the case may be there- 
on:” 

Section 56-A is more or less similar to 
Section 34 of the Indian ‘Trusts Act, 
1882, Section 34 invests in trustee a 
right to apply to a competent Court 
for guidance on questions of immediate 
concern representing the administration 
of the trust property. The jurisdiction 
of Civil Court under Section 34 and’ 
necessarily, therefore, under Section 


1979 


96-A would be similar to the procedure 
by originating Summons in Chamber cË 
a Judge on the original side of the 
High Court for determination of ques- 
tions like: (a) ascertainment of any clas: 
of creditors, legatees, devices, next cf 
kin or others, (b) the approval of any 
specific sale, purchase,, compromise o> 
other transaction, (c) directing the pay- 
ment into court of any money actually 
in the hands of the trustees, (d) direct- 
ing the trustees to do or abstain from 
doing any specified act which it is thet 
duty to do or abstain from doing and 
(e) construction of the trust instru- 
ment. The District Court is a court ci 
competent jurisdiction under the Indian 
Trusts Act and would have therefore 
power to issue directions granting apf- 
proval of any specific transaction cf 
sale or purchase to the trustees or re- 
quiring the trustees to do or abstain 
from doing any act which it is ther 
duty to do or abstain or construing the 
trust instrument. As stated above, tk= 
competent Court would exercise t= 
same power under Section 56-A. suk- 
ject, however, to one limitation that 
the Court cannot give directions œ 
questions which fall within the exclu- 
sive jurisdiction of the authorities 
under the Bombay Public Trusts Art 
in view of the provision containe= 
about the ouster of jurisdiction of Civ 
Court under Section 80 of the Bomber 
Public Trusts Act. Section 36 of tke 
Bombay Public Trusts Act enjoins the 
trustees to obtain the previous sanction 
of the Charity Commissioner to ary 
transaction of sale, mortgage, exchange, 
gift of any immovable property or a 
lease for a period exceeding ten years 
in case of agricultural land, or for a 
period exceeding three years in case of 
non-agricultural land. The decision of 
the Charity Commissioner under Sec 
tion 36 (1) is made final subject to t= 
decision in appeal at the instance af 
the aggrieved party. The net effect 
of Section 36 and Section 56-A re=i 
with Section 80 is that the power a 
granting sanction to any transaction af 
sale, mortgage or exchange or gift cf 
any immovable property is within tne 
exclusive competence of the Charity 
Commissioner and beyond the com z=: 
tence of Civil Court. The learned D= 
trict Judge, therefore, exceeded lis 


jurisdiction after having issued tbe 
directions investing the responder.t- 
trustees herein who were the appt- 


cants before him with the power to sel 
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the property when he proceeded to ac- 
cord the sanction to the sale in ques- 
tion. That power of according sanc- 
tion is with the Charity Commissioner 


and by virtue of the provision con- 
tained in Section 80 of the Bombay 
Public Trusts Act, the Civil Court 


could not have granted sanction to any 
Sale under Section 56-A. The Civil 
Court could have granted direztions 
only in the matter of powers to effec- 
tuate the sale. As a matter of fact 
the application made by the respondent- 
trustees before the Charity Commis- 
sioner is still pending and the Charity 
Commissioner has directed the respon- 
dents trustees to obtain the directions of 
the Court before according the sanction, 
because, the Will under which the trust 
was created did not empower the trus- 
tees to transfer the trust property and 
unless they are invested with the 
powers by proper directions of the 
competent court, there was no qu2stion 
for the Charity Commissioner to decide 
because the trustees lacked inztially 
the authority to effectuate the <rans- 
fer of the trust property. 


3. The result, therefore,-is tha: this 
revision application is. allowed ani the 
order of the District Court is medified 
so as to read that the respondent-trus- 
tees will have the power to effezt the 
transfer of the property in question by 
sale subject to the sanction if accorded 
by the Charity Commissioner under 
Section 36 of the Bombay Public Trusts 
Act. The order of the District Judge, 
is therefore, modified accordingly and’ 
Rule is made absolute accordingly with 
the direction that the costs of the Cha- 
rity Commissioner will come owt of 
the estate. 

Petition allowed. 
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Dr. Virbhadrasinhji K. Gohil, Peti- 
tioner v. R. Rambhadran, Respordent. 


Special Civil Appln. No. 2290 of 1975, 
D/- 26-12-1978. 


Gujarat Agricultural Lands Ceiling 
Act (27 of 1961), Ss. 6 (), 7 (1) — 
Authorities under the Act — Powers of 
— Scope — Collector not empcwered 
under the Act to issue injunction re- 
straining a person from selling lend — 
S. 7 (1) does not clothe him with such 
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power — Revenue Tribunal excluding 
certain piece of land from purview of 
S. 6 (1) — Collector not competent to 
issue injunction restraining sale of that 
land. (Paras 6, 7) 


Sudhir J. Nanavati, for I. M. Nana- 
vati, for Petitioner; R. M. Christi, Asstt. 
Govt. Pleader, for Respondent instruct- 
ed- by M/s. Purnand & Co. | 


ORDER:— This 
manifestly peculiar 
going on in some 


petition presents 
method of working 
public offices. The 


petitioner herein challenges by this 
petition the order Annexure-A passed 
by the Collector, Bhavnagar, being 


dated 25-12-1975. 


2. A few facts which show how the 
matter has arisen are required to be 
stated. The petitioner is an Ex-ruler 
of the erstwhile Bhavnagar State and 
was holding several lands in the vil- 
lages of Bhavnagar area. The peti- 
tioner’s say was that he had inherited 
these lands from his father Shri Krisna- 
kumarsinhji, who died somewhere in 
the year 1965. One of the properties 
with the petitioner is the lard survey 
No. 258 known as ‘Neelam Baug Palace’ 
The Palace in that survey number was 
constructed by the father of the peti- 
tioner and the surrounding open land 
was used for sundry purposes like 
servants’ quarters, garage etc. with the 
coming into force of the Gujarat Agri- 
cultural Lands Ceiling Act, 1960 (Guja- 
rat Act No. 27 of 1961). the petitioner 
was required to furnish a statement 
under Section 10 of the Act regarding 
agricultural lands held by him. Ac- 
cordingly, the petitioner had furnished 
a statement to the Mamlatdar, Bhav- 
nagar on November 30, 1961. However, 
the aforesaid survey No, 258 which ad- 
measures about 5 lac sq. yards was not 
set out by him because according to 
him it was not an _ agricultural piece 
of land. 


3. The Tribunal constituted under 
the Act conducted some inquiry and 
held that the petitioner was entitled to 
hold only 10 Acres of land comprising 
Survey Nos. 244, 459, 471/3, 171/4 Paiki 
and declared 5095 acres lands as sur- 
plus land. He had passed the said 
Order on 5-10-1970. Against the said 
order of that authority, the petitioner 
had preferred an appeal to the Resi- 
dent Deputy Collector, Bhavnagar 
which was taken on his file by the 
Collector, who by his order dated 26-3- 
1971 held that no lands situated in 
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Bhavnagar Vadva etc. in possession of 
the petitioner could be declared as 
surplus land. He meant Survey No 258. 

4. Against the aforesaid order of the 
Collector the State Government had 
filed a Revision Application to the 
Gujarat Revenue Tribunal and the Col- 
lector’s order dated 26-3-1971 came to 
be set aside on the ground that þe- 
fore withdrawing the proceedings from 
the Resident Deputy Collector, the Col- 
lector had not given any notice to the 
State Government. The  Collector’s 
order, therefore, was set aside and the 
matter was remanded to the Collector. 
After’ remand, the Collector heard the 
appeal and by his order dated 26-3- 
1973, he dismissed the appeal preferred 
by the petitioner and upheld the order 
of the Mamlatdar with some modifica- 
tions, The Collector, however, added 
the abovementioned Survey No. 258 of 
Vadva-Bhavnagar to the list of the 
lands and called upon the Mamlatdar 
who was the authority under the Act 
to issue a formal notice to the peti- 
tioner in that regard and the Collector 
directed the said authority to take that 
land Survey No. 258 also into consi- 
deration for the purpose of calling up- 
on the petitioner to have choice of the . 
land to be retained by him. The peti- 
tioner’s contention was that this Sur- 
vey No. 258 was at no relevant stage 
an agricultural land but was land ap- 
purtenant to the palace. The petitioner 
had, therefore, filed the Revision Ap- 
plication No. TEN. B. R. 30 of 1973 be- 
fore the Gujarat Revenue Tribunal, 
who had by its order dated. 3-1-1974 
allowed the revision application and 
had declared that the land admeasur- 
ing in all 910-A-2, G. was to be taken 
into account for the purpose of Section 
6 (1) of the Ceiling Act. In respect 
of the Survey No. 258, the Revenue Tri- 
bunal impliedly ultimately held that it 
was not forming part of the total area 
910-A-2 G. which were the total lands 


of the petitioner to be taken into ac- 
count for the purpose of Section 6 (1) 
of the Ceiling- Act. JI say that the 


Tribunal excluded the Survey No. 258 
by necessary implication because the 
various survey Numbers that go to the 
total 910 As. 2-Gs, do not include this: — 
survey number. This is further evi- 

dent from the fact that the Government 


understood the order as above and, 
therefore, filed a Review Application 
to the Tribunal. A preliminary: objec- 


tion was taken before the ‘Tribunal: 
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about the maintainability of that re 
view application and the Tribunal held 
that it was maintainable. Against -thet 
order the Special Civil Applicatioa 
No. 204/75 had come to be filed by ths 
petitioner in this High Court and my 
brother S. H. Sheth J. who by his judge- 
ment dated 14-7-1975 rejected that re- 
view application, observed that whi 
exercising the review powers under 
Section 17 of the Bombay Revenue Trè- 
bunal Act, 1939, the Tribunal would 
keep itself confined within the limiss 
of law as elaborated in that judgmen-. 
When the review application came %0 
be dealt with on -merits by the Gujaret 
Revenue Tribunal, the latter dismissed 
it. This is clearly admitted by M~. 
Christi for the respondent-State. 


5. From what has been stated abov:, 
it is clear that with respect to the sui- 
vey No. 258 in which Neelam Palace :s 
situated there is a Tribunal’s adjudica- 
tion that it is not to be treated is 
agricultural lands to be taken into ar-. 
count for the purpose of Section 6 (-) 
of the Ceiling Act. The question stacd 
concluded at that stage, and still tke 
Collector issued the impugned notie 
Annexure-A restraining the petitioner 
from in any way disposing of that 
open land- forming part of survey Num- 
ber 258. The petitioner has, therefore, 
filed the present- petition -challengitg 
the said order of injunction so-called 


6. The order Annexure-A cannot ‘e 
allowed to stand fcr two reasons, The 
first reason is that the Public Officer, 
namely, the Collector has no pows=r 
under law, exercising his authori-y 
under the Ceiling Act, 1961 to issue 
any such injunction. No other provi- 
sion of law is brought to my notice 
on the basis of which it could be sad 
that the Collector has such power <0 
issue such an injunction,’ However, Mier. 
Christi, the learned Assistant Puhiic 
Prosecutor. appearing for the State con- 
tended that when the matter was undar 
inquiry and when Section 7 (1) of the 
Act prohibited alienation by declaring 
such alienation void, it was implicit n 
the said provision of Section 7 (1) f 
the Act that the Collector could iss#e 
an injunction. That Section 7 (1) pro- 
vides for invalidity of the transfer, If 
the sale and other transaction are ea- 
tered into by the petitioner despite the 
alleged prohibition contained in Secticn 
7 (1) of the Act the 
under the Act can ignore those traa- 
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injunction of the: type. 


` Collector, 


authority actirg ~ 
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sactions and go ahead with the prcceed- 
ings as if the said transactions ar2 not 
there, It, however, does not clotha the 
authority ‘with the powers to isse an 
A public officer 
has .got only those powers which are 
specifically permitted by law though a 
citizen on the other hand will b= en- 
titled to do anything and everything 
except that which is prohibited by law. 
This distinction based on the rul2 of 
law is to be borne in mind by all con- 
cerned. 


7T. The second reason to set aaide 
the injunction order Annexure-A is 
the judgment of the Revenue Tribunal 
as elaborated by me above. Though in 
the Revenue Tribunal’s judgment sur- 
vey No. 258 is not specifically rezerred 
to but it is excluded from the purview 
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of Section 6 (1) of the Act and so by 
necessary implication and inevitable 


inference it is so declared by the Tri- 
bunal. JI have already elaborated this 
part of my say above and, therefore, 
do not reiterate the ‘same here. The 
therefore, had no authority 
to bring this survey No. 258 within 
the clutches of the Ceiling Act, 1960 
and, therefore, he had no power to 
issue any such injunction even if it be 
assumed: that under this Act he has 
by’ necessary i UGE ‘power to issue 
an injunction. 


8. In the above view of the matter, 
the petition is entitled to succeec. The 
alleged injunction order Annexure-A 
is set aside. Rule is accordingly made 
absolute with no order as to coszs. It 
is not necessary for me to emphasise 
that the inquiry which is now pending 
before the competent authority can go 
on and this judgment shall not be a 
bar to such further inquiry or any 
inquiry under any other law. 

Petition allowed. 


AIR -1979 GUJARAT 171 
M. K. SHAH, J. 

- Khatubai Nathu Sumra,  Plaint#f-Ap- 
pellant v. Rajgo Mulji Nanji and others, 
Defendants-Respondents, 

Second Appeal No. 491 of 1976. D/- 
10-11-1978.* 

T. P. Act’ (4 of 1882), S. 60 — Clog on 
equity of redemption — Illustration — 


*(Against decision of A. T. Purohit Dist. 
J., Kutch-Bhuj in Civil Appeal No, 77 
of 1971.) .- 
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Mortgagor financially hard-pressed — 


- Mortgage for 99 years — Mortgagee given 


right to demolish existing structure and 
construct new one — Expenses to be 
reimbursed by mortgagor. at the time 
of redemption — Terms held wunreason- 


able and unconscionable and not bind- 
ing. | (Para 9) 
Cases Referred: Chronological Paras 
(1974) 15 Guj LR 193 5, 10 
(1969) S. A. No. 978 of 1961, D/- 5-2- 

1969 (Guj) 10 
AIR 1958 SC 770 5 


R. A. Mehta, for Appellant; A. K. 
Mankad, for Respondents Nos. 1 to. 6. 


JUDGMENT:— The appellant is the 
original plaintiff who filed a suit against 
the original defendant for redemption 
of mortgage of a property mortgaged 
by one Aishabai, grandmother of the 
plaintiff to the father of original defen- 
dant No. 1 Jusab Sidik Gulmohmed 
who, it apears, was the son-in-law of 
the said Aishabai. Original | defendant 
No. 2 having died, his heirs are brought 
on record as respondents Nos. 1 to 10, 
the said defendant was impleaded as he 
was the assignee of the rights obtained 
by the said Jusab Sidik, original defen- 
dant No, Is father from Aishabai. It 
may be noted at this stage that the 
suit was withdrawn against defendant 
No. 1 and it then proceeded against de- 
fendant No, 1 only. 


2. The plaintiff's case was that the 
property consisting of a room, with Osri 
and Angna, that is, chowk or verandah 
and open space, which property was 
self contained, the same being Deli 
Bandh, was mortgaged for a considera- 
tion of Rs. 2,000 Koris on Aso Vad 3 of 
S. Y. 1998 equivalent to 1942 A.D. The 
property was formerly mortgaged to 
Khatri Jamat and the possession was 
obtained by redeeming the same from it 
through court. By the suit deed of 
mortgage Ex. 45, it was provided that 
the property was mortgaged with pos- 
session for a period of 99 years with 
condition that there will be no interest 
on the security amount of 2000 Koris 
(Rs. 667) and there will be no rent for 
the property given in possession to the 
mortgagee. The document further pro- 
vided that the mortgagee was at liberty 
to spend for repairs and to incur inci- 
dental expenses on the property as also 
to demolish the property and to re- 
construct from the foundation .with up- 
per floor, and at the time of redemption, 


along with mortgage amount the 
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the mortgagor will be bound to pay 
said 
expenses so incurred by the mortgagee 
for repairs and reconstruction of the 
property. It was also mentioned that 
out of the said amount of 2000 Koris ad- 
vanced on mortgage, an amount of 1900 
Koris was received by the mortgagor 
for the purpose of meeting with house- 
hold expenses. It was, therefore, the 
plaintiff's case that these terms in the 
mortgage were such as to amount to 
a clog on equity of redemption and 
they, therefore, had no binding effect 
on her and she was, therefore, entitled 
to redeem the mortgage’ before expiry 
of the stipulated period of 99 years.. 
The original mortgagee’s (Sidik Gul- 
mohmed) son Jusab, that is original 
defendant No. 1 sold the rights in the 
property obtained by the said document 
to defendant No. 2 on 3-12-1966 as per 
Ex. 56 for a sum of Rs. 1,700 and it was 
inter alia mentioned in that document 
that for repairs and new construction 
after demolishing the old one, an 
amount of Rs. 1,100 had been spent on 
the property. 


3. The learned second joint Civil 
Judge, Junior Division, Bhuj, on the 
evidence led before him, came to the 
conclusion that the terms with regard 
to the period of 99 years and other 
terms contained in the document were 
such as to amount to a clog on equity 
of redemption and had, therefore, no 
binding effect on the plaintiff and the 
plaintiff was, therefore, entitled to re- 
deem the property from the defendants. 
He, therefore, passed a preliminary de- 
cree for redemption of property on de- 
positing in court the amount which may 
be declared by the court to be due 
within six months of the decision on 
issue No. 4, second part, which relat- 
ed to the amount to be deposited on 
redemption and on issue No. 5 which 
was with regard to the proof concerning 
the amount of Rs. 2287-31 paise alleged 
to have been spent after repairs and 
improvement of the property by defen- 
dant No. 2 and he, therefore. kept the 
matter for evidence on issue No, 4 (se- 
cond part) and issue No. 5 after order- 
ing preliminary decree to be drawn up 
as per O. 34, R. 7 of the Code of Civil 
Procedure. 

4, Aggrieved by this judgment and 
decree of the trial court, original de- 
fendant No. 2—Rajgor Mulji Nanji pre- 
ferred regular Civil Appeal No. 77 of 
1971 to the court of the District Judge, - 
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Kutch at Bhuj and the learned District 
‘Judge who heard the same, came to tke 
conclusion, on construing the terms in 
the said document, Ex, 45, that it did 
not contain any terms which would 
amount to a clog on the equity of re- 
demption. In his opinion, there was ro- 
thing on record to. warrant a conclusicn 
that the mortgagor had been in a pasi- 
tion to dominate the will of Aishabai or 
undue influence hed been exercised or 
that the transaction was unconscionacls. 
Fie, therefore, allowed the appeal, set 
aside the decree passed by the tral 
court and dismissed the suit of the 
plaintiff with costs, and hence this se- 
cond appeal by the original plaintiff. 


5 Mr. R. A. Mehta, the learred 
Advocate appearing for the appellent 
contends that the ratio laid down in the 
case of Maganlal Chhotalal Chhatransti 
v. Bhalchandra Chhaganlal Shah, (1974) 
15 Guj LR 193 would apply to ithe 
facts of the instant case and the leern- 
ed District Judge erred in not followmsg 
this judgment. Now, this was a case :n 
which a child widow had mortgaged 
a building site admeasuring 24 sq. ycs. 
Situated in a taluka town to an owrer 
‘of an adjacent property for a period f 
199 years to secure a debt of Rs. 31 
and one of the terms of the mortgage 
was that the mortgagee can make eny 
type of construction and raise any 
super-structure on the mortgaged mo- 
perty and that if he did so, the pro- 
perty was to be redeemed on payment 
of the price in addition to the mortgage 
money, and this court held, after re- 
ferring to Ganga Dhar v. Shankar Lal, 
AIR 1958 SC 770 as also other cases, 
that having regard, inter alia, fo tne 
fact that (1) the mortgagee was a cld 
lady who mortgaged the property 
in question for 199 years to secure a 
debt of Rs. 61 although it was not ne- 
cessary or customary to submit to such 
long term; (2) that the mortgagee who 
was the owner of the adjacent property 
‘thereby obtained a collateral advantage 
of beneficial enjoyment of his own pro- 
perty for a considerable period of tme 
to the detriment of the mortgagor and 
(3) that the mortgagee was entitled to 
raise any construction or super-stroc- 
ture on the mortgaged property and the 
mortgagor was liable to pay the price 
of the said construction or super-struc- 
ture at the time of redemption, the bar- 
gain between the mortgagee and the 
mortgagor was unconscionable and -he 
‘long term of the mortgage constituted, a 


Khatubai v. Rajgo Mulji Nenji (M. K. Shah J.) {[Prs. 4-5] Guj. 173 


clog on the equity of redemptior. It is 


true, in the instant case, the mortgage 
is also for a long term of 99 years 


though it is not for such a long term 
of 199 years as was the. case in “Magan- 


lal’s case (supra). It is also true that in 


that case, the property was mortgaged 
for such a long period to secure a debt 
of only Rs. 61 although it was rot ne- 
cessary or customary to submit to such 
a long term and in the instant case, 
the debt secured is not a small amount, 
but the amount which would be equi- 
valent to the market price of the pro- 
perty as is evident from the fac: that 
the mortgagor herself had agreed to 
sell the same for that amount a few 
days before she executed the ceed of 
mortgage. It is also true that in the 
Maganlal’s case (supra), the mortgagee 
was the owner of adjacent proper:y who 
by the deed of mortgage obtained a col- 
lateral advantage of beneficial enjoy- 
ment of his own property for a consi- 
derable period of time to the de-riment 
of the mortgagor while such is not the 
case so far as the instant case is con- 
cerned. But as in the case consid2red in 
Maganlal’s case, so also in the instant 
case, there was a term entitlirg the 
mortgagee to raise any construct.on or 
super-structure on the mortgagec pro- 
perty and to spend any amount thereon 
and the mortgagor was made licble to 
pay the price of the super-structure at 
the time of redemption and prima facie 
this would show that the bargein be- 
tween the mortgagee and mcrtgagor 
was unconscionable, particularly -n view 
of the fact that the mortgage was for 
a long term of 99 years. There is no 
evidence led to show as to wheather it 
was customary in the region in which 
the property was situated, to create a 
mortgage of this type for a long term 
of 99 years. But Mr. Mankad, the learn- 
ed Advocate appearing for the respon- 
dents draws my attention to th2 pas- 
sage from Ganga Dhar’s case (supra) at 
p. 774, para 17, which reads as fol- 
lows:— . 


“We cannot also ignore as appears 
from a large number of reported deci- 
sions, that it is not uncommon in vari- 
ous parts of India to have long term 
mortgages”. 

In my opinion, this general remark does 
not show that. in the. region in which 
the property is situated in the instant 
case, it was customary to have long term 
mortgages or that there is such a cus- 
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tom in the entire India without excep- 
tion including Kutch region where the 
suit property was situated. This remark 
also cannot help Mr. Mankad in his sub- 
mission that there is such a custom 
prevalent in Kutch region. Again, þe- 
yond an averment in the written state- 
‘ment to the effect that the Transfer of 
Property Act:was not applicable to the 
Kutch region at the relevant time or 
that there was a custom of entering in- 
to long term mortgages, in that region, 
there is no material on record justify- 
ing any such conclusion. It was for the 
defendants to prove such custom as 
averred by them in the written state- 
ment. It seems, they were rest content 
with the said averment made in -the 
written statement and the question was 
mot pressed ‘any further. . No evidence 
was led to prove the same, nor any 
argument advanced before the trial 
court obviously because there was. not 
even an issue raised, The point was: also 
not taken up and argued before the 
lower appellate court and it would be 
therefore an exercise in futility on the 
part of Mr. Mankad to rake. up this 
question in the second appeal at argu- 
ment stage. He realised this when the 
true position was pointed out to him 
and then he did not pursue the matter 
further. Again, a custom .has to be ‘an- 
cient, certain, reasonable and being. in 
derogation of the general rules of law 
must be construed and proved strictly. 
It has, therefore, to be proved, as such, 
by the party propounding the same. 
A mere statement in the written state- 
ment does not amount to- proof. 


6. In the case before the Supreme 
Court, so far as the length of the term 
was concerned, it was observed that it 
was not necessary for the court to go 
so far as to say that the length of the 
term of the “mortgage can never by it- 
self show that the bargain was oppres~ 
sive and the- court did not desire to say 
anything on that question in the said 
ease. The Supreme Court thought it 
enough to say that it had nothing to 
show that the length of the term was 
in any way disadvantageous to the mort- 
gagor, but on the contrary it was quite 
conceivable that it was to the advant- 
age of the mortgagor because the suit 
for. redemption was brought over forty- 
seven years after the date of the mort- 
gage and from. this, it was observed, “it 
seems to us impossible that if the term 
was oppressive, that was not realised 


much earlier and the suit brought with- 
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in a short time of the mortgage.” It 


was, therefore, on the peculiar facts of 


that case that in spite of long term of 
85 years {though not so long as 99 years 
as in the instant case), the Supreme 
Court did not hold the transaction to be 
unreasonable, 


7. Now, so far as' the third ground 
is concerned, viz. the ground with re- 
gard to the expenses to be incurred for 
repairs and reconstruction without any 
limit, and liability of the mortgagor to 
pay all the expenses so incurred, at the 
time of redemption, Mr. Mankad also 
draws my attention to the fact that in 
the case before the Supreme Court also, 
there was similar term to the effect that 
the mortgagee can spend any amount 
for repairs to the mortgaged property 
and for putting up new construction 
thereon and the mortgagor can only re- 
deem the property after paying the ex- 
penses for this. But it appears the Sup- 
reme Court did nct agree that such was 
the effect of the mortgage instrument 
and the -following observations in this 
connection are very important:— 


“We cannot lose sight of the fact that 
the mortgaged shop and the area of the 
land on which it stood were very small. 
It was not possible to spend a large 
sum on repairs or construction there. 
Furthermore, having agreed to 85 years 
as the term of the mortgage, the par- 
ties must have imagined that during 
this long period’ repairs and construc- 
tions would become necessary. It is only 
such necessary repairs as arẹ contem- 
plated by the instrument and we do not 
consider that it is hard on the . mort- 
gagor to have to pay. for such . repairs 
and construction when he redeems the 
property and gets the benefit of the re- 
pairs and constructions,” 


8. It would be thus seen that it was 
on the peculiar facts of that case that 
a pretty similar term was not consider- 
ed as a hard one on the mortgagor, The 
transaction was in respect of a small 
shop and, therefore, any ‘repairs and 
reconstruction would be to a limited ex- 
tent, and as observed by the Supreme 
Court, it was only necessary repairs as 
were contemplated by the instrument 
for which the mortgagor was bound to 
pay at the time of redemption. But in 
the instant case,’ we find that the pro- 
perty consists of a room with an Osri 
(Verandah) or Corridor and open chowk 
(Angna) with Deli Bandh, that is—closed 
by surrounding wall with an entrance 
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gate. Again, the “property which wes 
mortgaged was only a one storey struct- 
ture, yet the rights which are given to 
the mortgagee in respect of reconstre:- 
tion are, inter alia, to remove the a- 
tire structure and to reconstruct from 
the foundation not only limited to the 


ground floor but with liberty to put 1p 


upper structures also. There is no limit 
to the expenses which can be incurred 
in this behalf. As a matter of fact, it -s 
the claim of defendant No. 2 that <4 
has spent a sum of Rs. 1,700 and odd 
on reconstruction and repairs of tre 
property which was worth Rs. 667 and 
which was mortgaged to secure a debt 
of Rs. 667. This is, therefore, a distin- 
guishing feature and the consideraticn, 
therefore, which applied to the case be- 
fore the Supreme Court would. not apply 
to the facts of the present case. Afer 
all, each case has to be decided on iis 
own facts. 


9. Again, in the instant case, there 
are a couple of features which do sup- 
port the conclusion that the transaccion 
was an unreasonable and | unconscicn- 
able one. First of all, as the 
on record shows, the property was 
mortgaged from time to time, It was 
lastly redeemed from the last mct- 
gagee by paying the amount due to 
Khatri Jamat against whom  Aishatkal, 
that is, the mortgagor, had to file a cuit 
for redemption of mortgage, the dsbt 
secured being 600 Koris equivalent to 
Rs. 200. Again, the suit document t- 
self shows that out of 2000 Koris whith 
she received as advance on security of 
the property, she had received 1500 
Koris in cash for the purpose of meet- 
ing with her household expenses. This 
shows that she was hard pressed firen- 
cially and she needed the amount for 
her day to day household expenses, The 
mortgagee was her own son-in-law. In 
these circumstances if the morte=ge 
document executed is for a long term 
of 99 years coupled with a stipulation, 
that the mortgagee was free to incur 
any expenses for repairs, and was iur- 
ther free even to demolish the entire 
structure and reconstruct the same zom 
the foundation, and put up not caly 
ithe ground floor but an upper floor also, 
land that the mortgagor would be bound 
ito pay all such expenses incurred, at zhe 
itime of redemption of mortgage, a con- 
clusion is inescapable that the mor:ga- 


gor was oppressed and was impressed 
upon, In any event, there is no doubt 
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that the transaction was unreasonable 
and unconscionable with comditions 
which constitute a clog on the equity: 
of redemption, because the covenants! 
earlier referred to are unduly harsh 
and unconscionable and they nullify for 
all practical purposes, the right of re- 
demption, or restrict the exercise of the 
said right in such an unreasonable man- 
ner as to practically deny the same; and 
the mortgagor was, therefore, entitled 
to be relieved of the bargain, which 
bargain, in substance and effect, pre- 
vents the mortgagor from getting back 
her property on payment of what is due 
on her security. 
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10. Mr. Mehta for the appellant drew 
my attention to an unreported cecision 
of this court in Second Appeal No, 978 
of 1951 decided on 5th February, 1969 
by B. G. Thakore, J. As rightly pointed 
out by Mr. Mehta, the conditions with 
regard to the length of the term as also 
the expenses to be incurred for recon- 
struction are almost identical im the 
document Ex. 32 which was deak with 
in that appeal and the document Ex. 45 
which is the document of mortgage with 
which we are concerned in the present 
appeal. Ex. 32 in the said case contain- 


ed the following conditions: (Original 
in Gujarati omitted.—Ed.) 
meaning thereby that the per.od of 


mortgage for the said property has been 
fixed at 99 years and whatever expenses 
may be incurred for putting u> any 
type of construction after demolishing 
the said: property will be tagged on to 
this property. 


Now, in Ex. 45, the following conditions 
are relevant: (Original in. Gujarati 
omitted.—Ed.) 


meaning. thereby that the said property 
has been granted to you on = clear 
mortgage of a term of. 99 years and in 
the said property any tenantable repairs 
or any expenses in respect of floors, 
walias and roof tiling ete. which would 
be incurred or any expenses which may 
be incurred for your convenience or 
comfort by putting up entirely a new 
structure from the foundation with an 
upper stroey after demolishing the pro- 
perty etc. will be no concern of the 
mortgagor and all such expenses will he 
tagged on to the property. This, there- 
fore, shows that the condition with re- 
gard to reconstruction and reimburse- 
ment of expenses on that accoun> as a 
condition in the document Ex. 45 with 
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which this court is concerned, is far 
more harder than the condition contain- 
ed in Ex. 32 which was being dealt with 
in Second Appeal No. 978 of 1961 (su- 
pra). In the instant case, though the 
property as mortgaged consists only of 
a ground floor structure the right which 
was given to the mortgagee was to de- 
molish that structure and to reconstruct 
from the foundation not only with re- 
gard to the ground floor but with re- 
gard to upper storey also, and in this 
view of the matter, the ratio laid down 
in the said second appeal holding that 
the term in the mortgage deed Ex. 32 
amounted to a clog on the equity of 
redemption would apply with greater 
force to the facts of the present case 
and in that view of the matter also, the 
terms in Ex, 45 closely scrutinised and 
properly construed, do show that the 
document is unreasonable and uncon- 
scionable and in substance and effect 
it prevents the mortgagor from getting 
back her property on payment of what 
is due on her security, The bargain is 
invalid and inconsistent with the trans- 
action being a mortgage and has not 
binding force and cannot be enforced 
or form basis of the defendants’s de- 
fence in a suit for redemption (vide 
(1974) 15 Guj LR 198). 


11. It is thus clear that the lower 
appellate court committed an error in 
setting aside the order of the trial court 
dismissing the suit, on the ground that 
the said terms in the deed of mortgage 
did not create a clog on the equity of 
redemption. The result will be the fol- 
lowing order:— 


12. Appeal allowed. Decree of the 
lower appellate court set aside. There 
will be a preliminary mortgage decrea 
for redemption in favour of the plain- 
tiff in terms of the decree passed by the 
trial court which is restored. Respon- 
dents Nos. (i) to (vi) to pay costs of 
this appeal to the appellant and bear 
their own. There will be no order as 
to costs with regard to respondents Nos. 
(vii) to (x). 


Appeal allowed. 
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Union of India and another, Petitioners 
v. M/s. K. Mansukhram & Sons, Ahme- 
dabad, Opponent. 


Civil Revn. Appin. No. 50 of 
D/- 8-9-1978.* 

Railways Act (9 of 1890), S. TT-B — 
Claim for Compensation on ground of 
non-delivery — Protection under Sec- 
tion 77-B is not available. 


If it is not proved by the Railway Ad- 
ministration that the articles in ques- 
tion had been lost or destroyed, non- 
delivery of the articles must be the re- 
sult of causes other than loss or de- 
struction and S. 77-B cannot afford any 
protection to the Railway Administration 
against the claim for compensation. 

(Paras 2, 3, 4) 
Chronological Paras 


1977, 


Cases Referred: 
AIR 1972 Mad 134 


M. M. Shah, for Petitioners; 
Shah, for Opponent. 


B. B. 


ORDER:— This is a revision applica- 
tion by the Union of India against the 
decree in the sum of Rs. 1583.38 pass- 
ed against them by the Court of Small 
Causes, Ahmedabad in the Civil Suit 
No. 6148 of 1973. The respondent herein 
is the plaintifi-firm that had filed the 
aforesaid suit for recovering the amount 
of Rs. 1600 by way of compensation on 
account of the non-delivery of the suit 
consignment, notice charges and interest 
on the amount claimed. The plaintiff 
alleged that one bale of cloth was con- 
signed from Ahmedabad to Buxar on 
26-11-71, but the Railway administra- 
tion did not at all deliver the same to 
the consignee. The suit was resisted by 
the railway on various technical pleas, 
but the substantial plea that was raised 
was that the defendants were protected 
under S. 77B of the Indian Railways 
Act. The said plea was negatived and 
the decree came to be passed. 


2 Mr. M. M. Shah, the learned Ad- 
vocate for the Union of India, owning 
and representing the Eastern and West- 
ern Railways, urged that the plaintiff- 
consignor had not mentioned the value 
of the goods, namely, T.C. cloth, which 
was mentioned in the Second Schedule 
appended to the Act, and consequently 


*(To set aside decision of R. C. Bhatt, J. 
4th Court, Sm. C. C, Ahmedabad in 
Civil Suit No. 6148 of 1973.) 
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the administration was not responsizle 
for the loss,. destruction, damage or ce- 
terioration - of- the goods. It is. no longer 
in. dispute before me that- the consignor 
mentioned that the parcel containad 
T.C. cloth and that this item falls in 
the excepted category. It is also an ad- 
mitted position that though the nature 
of the goods was written, its value wras 
not stated. It is also conceded that the 
consignment was not delivered, ‘Tne 
only contention that was put forward 
was that S. 77B of the Act exonerated 
the administration from liability te- 
cause the value of the articles in tne 
parcel exceeded Rs. 500 and the con- 
signor delivering the parcel to the ad- 
ministration failed to cause its value to 
be declared in writing. 


3. The bar contained in S. 77B is 
absolute, but it does not deal with noa- 
delivery, Ss. 77 and 177A  specificely 
mention loss, destruction, damage, ġe- 
terioration or non-delivery as tne 
grounds occasioning the claim for dam- 
ages. Curiously enough, in S. 77B, noi- 
delivery is not' mentioned, but only four 
items are mentioned, namely, loss, ge- 
struction, damage and deterioraticn. 
When the Legislature has consistently 
used ‘abovementioned five specific ceste- 
gories, it must be deemed to have F 
with a purpose. It must not hey 
thought of including loss arising out of 
non-delivery as included in the gerras 
“loss.” Were it so, the term ‘non-deliv- 
ery would not have been used in 
those earlier provisions, It is, therefore, 
evident that the term ‘non-delivery’ az- 
cording to the Legislature is something 
distinct from loss. 


Mr. Shah for the Union of Intża, 
however, urged that if the  plaintff 
showed that the goods were in fact wizh 
the Administration, but they were stub- 
bornly declining to deliver, then alone 
it would be a case of non-delivery. He 
submitted that in’ the case on hand, it 
was not the plaintiffs’ say that the gocds 
were with the administration and siil 
they declined to deliver and he, ther2- 
fore, submitted that the only case -he 
_ plaintiff put forward was the case bf 
` loss, though they tried to use that werd 
‘non-delivery’ in the plaint and in their 
evidence. What has happened to he 
goods after they were delivered to the 
Administration is a matter within ~he 
special. knowledge of the Administra- 
tion. Though there was a specific issue 
No. 4 to the effect as to whether the 
defendants . were, protected under $822- 
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Union of India v. K. Mansukhram & Sons: (Bhatt Jy- 
tion 77B of the Act. or not, the Admin- 


‘the result of causes other 
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istration chose not.to lead. any evidence 
and wanted to shield their inefficient 
employees’ gross negligence, if rot dis- 
honesty, by taking recourse to Sec- 
tion 77B of the Act. It is a matter of 
regret nay shame, that the Administra- 
tion owned by the Union of Incia does 
SO, 


4. On the question of law, the judg- 
ment of the single Judge of the Madras 
High Court in the case of Union of India 
v. Jetmall Sukanraj, AIR 1972 Mad 134 
gives a clinching answer. There, the ob- 
servations are* :— : 


“After the amendment of the Rail- 
ways Act in 1961, non-delivery has béen 
made an independent cause of action, 
distinct and different from the cause of. 
action based upon the loss of the goods. 
Non-delivery may be consequence of 
loss or destruction or it may be a con- 
sequence of other cause. Th=refore, 
when the legislature has used the five 
expressions, namely, loss, destruction, 
deterioration, damage and non-delivery 
separately, each one of the expzessions 
must be given an appropriate meaning 
so as to give full effect to the inten- 
tion of the legislature. Wheth2r_ the 
omission to include the expression “non- 
delivery”. in Section 77-B was inten- 
tional or accidental, the result 5, the 
compensation for non-delivery is not 
comprehended by Section 77-B of the 
Act and when that ground is not found 
in Section 77-B, it is not open to. a 
Court to supply the omission b7 any 
process of interpretation. ; 


Therefore, where a plaintiff comes. 
before a court and claims compensa- 
tion on the ground of non-de2livery, 
since he is not likely to krow the 
exact cause of non-delivery, it may be 
open, in appropriate cases, to the rail- 


“way administration, to put forward a 


defence on the basis of Section 77-B 
of the Act by proving that sir. ce the 
goods were lost or destroyed, ther could 
not be given delivery of and therefore 
that section would apply. But where 
it is not proved that the articles in 
question had been lost or destroyed 
non-delivery of the articles must be 
tham loss 
or destruction and. Section 77-B can- 
not afford any protection to the railway 
administration ‘against the claim for- 
compensation.” AA a 


*See AIR Head Note —Ed. 
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As I fully accept the above-mentioned 
view expressed by the Madras High 
Court, I do not reiterate those grounds. 
ï. For the reasons stated above, 
there isno merit whatsoever inthis revi- 
sion application, which is hereby dis- 
missed. Rule is discharged with costs. 
Revision dismissed. 
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M. P. THAKKAR AND 
N. H. BHATT, JJ. 


Virji Lavji Makwana, Appellant v. 
Partners of business running in the 


name of Rainbow Screen Shades and 
others, Respondents. 

First Appeal No, 256 of 1973, 
12-9-1978.* 

(A) T. P. Act (4 of 1882), S. 105 — 
Whether lease or license — Agreement 
- Construction —— Substance of agree- 
ment and attendant circumstances 
material — Held on facts agreement 
was lease and not licence. (Para 8} 

(B) T. P. Act (4 of 1882), S. 105 — 
Relationship of licensor and licencee — 


D/- 


When may arise — Circumstances indi- 
cated. . (Para 5) 
(C) Civil P. C. (5 of 1948), S. $ — 


Civil Court jurisdiction — Scope — 
Suit for determination of question whe- 
ther relationship of licensor and licen- 
see exists — Issue of fixation of stan- 
dard rent cannot be decided. 
(Para 8) 
Cases Referred: Chronological Paras 
AIR 1959 SC 1262 = 8 
1952 All ER 149, Errington v. ea 
ton: l , 
S. M. Shah, for Appellant K L 
Abichandani, for Respondents. 


THAKKAR, J- A ‘Cauli-flower’ 
remains a ‘Cauli-flower’ even if you 
pack it in a box labelled ‘roses’, and 
so also, a lease in truth, does not be- 
come a license merely by calling it 
license. This contention of the respon- 
dents-defendants having been accepted 
by the trial court which dismissed 
the suit, the unsuccessful plaintiff has 
preferred the present appeal. 

2. The appellant instituted a suit 
for possession of the suit premises con- 
sisting of four rooms on the first floor 


*(Against decision of N. A. Mankad, 
Civil J., (Sr. Divn.) Gondal in Spi. 
Civil Suit No. 13 of 1971). 
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of a newly constructed ‘building from 
respondents on the premise that the 
respondents were licensees in respect 
of these premises as per an agreement 
of Leave and Licence, dated May 1, 1970 
(Exh. 16) which provided for payment 
of license fee at the rate of Rs. 50/- 
per month per room. According to the 
appellant, as per the agreement there 
was a stipulation to restore possession 
on the expiry of eleven months. 


3. The defence of the respondents 
was that it was in reality a transaction 
of lease and the relationship of land- 
lord and tenant existed between the 
parties. 

4, The trial Court on appreciation of 
evidence and in view of the attendant 
circumstances as also the probabilities 
of the matter came to the conclusion 
that the transaction was one of lease and 
the relationship was of landlord and 
tenant and not of licensor and licen- 
see. In this view of the matter the 
learned trial Judge dismissed the suit 
fer possession, The unsuccessful plain- 
tiff has there upon preferred the pre- 
sent appeal and has contended that the 
trial court ought to have passed a 
decree for eviction and ‘possession as 
the real relationship was that of licen- 
sor and licensee and the period of 
license had expired. 


5 A genuine relationship of licensor 
and licensee can conceivably arise in 
the following circumstances: 

(1) A property owner may have an 
occasion to oblige a relation or friend 
in need of accommodation and in view 
of the special relationship may grant 
the premises for temporary use with- 
out intending to create a lease so that 
the premises not needed by him at the 
moment may not remain idle whilst 
his needy friend or relative suffers 
avoidable hardship; 


(2) An owner of property may sud- 
denly have an occasion to go to some 
other place for a temporary period and 
instead of allowing the premises to 
remain idle he permits some one in 
whom he has trust to occupy the samé 
to meet the temporary need of the latter 
which may coincide with his own tem- 
porary period of absence; 

(3) A property owner may accept 
some one as a paying guest while 
he ‘himself retains possession of the 
property as the principal occupant: 

(4) In such ‘cases even if some oc- 
cupation fees -are charged jt would not 
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matter as in essence the relationship 
of licensor and licensee can be scat 
out in. view’ of: the backdrop; 


6. A rider must however be addəd. 
The mere fact that the relationship is 
enmasked by the label of ‘license’ is 
not decisive. The make up has to be 
removed and the real -profile of fhe 
relationship has. to be identified. The 
device of changing the name-plates and 
fixing the name-plate of ‘license’ cannot 
be countenanced for in that. case it 
would tantamount to. virtual repeal >f 
the Rent Act (the social shield prov.d- 
ed by the legislature). for it is not pos- 
sible to conceive of a. landlord. who 
cannot apply the label of ‘license’ end 
who cannot give the name of “fee” to 
the ‘rent’ charged by him. It requiras 
no enterprise or ingenuity to do so 


7. It is an admitted position in fhe 
present matter that there is no special 
relationship between the appellant on 
one hand and respondents on the oth=r. 
They are not related to each other. Nor 
is there’ a relationship of friendship. It 
is also an. admitted position. that this is 
not a case where the premises had srd- 
denly fallen vacant. and. -in view 
of some special: circumstances the plain- 
tiff being, unable to use it himself kad 


given the same for temporary: occupa- 
tion to the respondents in order that 
the premises may not have to be kent 


vacant. It is also not in dispute that 
before the expiry of the period of 
eleven months provided in agreement- 
exh. 15, the plaintiff had served a 
notice on the defendants through zis 
advocate wherein reference was mede 
to a proposal for executing’ a fresh 
agreement of leave and license’ for a 


further period of eleven months, and 
it was stated therein that as the də- 
fendants had refused to sign the fresh 


agreement, the plaintiff was obliged to 
revoke the licence. It ‘is, therefore, 
clear that the plaintiff was. prepared fo 
make the shop available to the deten- 
dants even for a further. period.’ The 
plaintiff has also produced . Exh, 34 
which is a carbon copy of a rect 
issued in favour of the defendants in 
the month of March, 1971. This: recet 
is a printed receipt in a bound kecok 
containing: about 100: printed pages. 
There is a reference to an agreement 
of leave and licence in the printed text 
of the receipt and the caption reads as 
“receipt to. be given to the licenser”. 
It is, therefore, clear that a: systematic 
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activity of giving .the premises under 
an: agreement bearing the caption of 
leave and licence is being carried on 
by the plaintiff. In the. agreement, the 
expression “leave and licence”-is . used 
and in the printed receipt book also the 
same expression “leave and licence” is 
used... The learned Counsel fcr the 
plaintiff does. not dispute that such a 
systematic activity is being carried on 
and that. compensation is being zollect- 
ed. under.the name and style of 
“license. fees” from the occuparts, It 
appears that in all there are 1 shops 
on the ground floor and. 8 rooms on the 
first floor. And the same modus ope- 
randi is adopted’ im respect of the oc- 
cupants of all these shops and rooms. 
The evidence further shows that before 
this ostensible - transaction of license 
was created a sign-board was put up 
on the premises with an invitation to 
the intending lessees to contect the 
plaintiff for the purpose of takimg the 
rooms. on: lease. A photograph cf this 
sign-board has been placed on record 
at. Exh, 73. The evidence of photo- 
grapher — Dhirajlal Jerambhai —- shows 
that the photograph was taken ir April, 
1970 before the transaction evidenced 
by Exh, 16 was entered into. The evi- 
dence of Dhirajlal has. been righzly be- 
lieved by the trial Court and Counsel 
for the appellant is not able to point 
out any infirmity in -his tescimony. 
This evidence must be- accepted and it 
must be held that such a sign-board 
was put up. at the site. If a cumulative 
view of all these circumstances is taken 
there is ne room for doubt taat the 
transaction is one of lease and tke rela- 
tionship is one-of landlord and tenant, 
though. in order to extricate from the 
clutches of the Rent Act the xpress- 
sion “leave and licence” has be2n dis- 
ingenuously used and it has been given 
the appearance of a transact.on of 
“leave and. licence.” | 


8. Reliance however is placed by the 
learned Counsel for the appellan--plain- 
tiff om the sole circumstance that the 
expression “leave and license” has been 
employed with open eyes and tne de- 
fendants do not’ say that they did not 
understand the meaning of the said 
expression. He has also called our at- 
tention to a clause contained :n the 
document of alleged “leave and Zicence” 
Exh. 16 which embodies a stipula- 
tion to the effect that the plainfiff will 
be “deemed to be in possession” of the 


room concerned. Of course the evidence 
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clearly 
Judge has rightly found, that physical 
possession of the concerned. rooms was 
in fact exclusively with the respon- 
dents-defendants. The mere fact that 
the expression “leave and license” has 
been used and that the mere fact that 
a recital to the effect that possession is 
deemed to be with the plaintiff is con- 
tained. in Exh. 16 will not alter the 


real nature of the transaction, The 
learned trial Judge has rightly relied 


upon Associated Hotels of India v. 
R.N. Kapoor, AIR 1959 SC 1262 wherein 
it has been laid down that where the 
question is whether the document is a 
lease or licence it is the substance of 
the agreement that matters and not 
the form, for otherwise clever draft- 
ing can camouflage the real intention 
of the parties. Reliance has been also 
rightly placed by him on Errington v. 
Errington, 1952 All ER 149 wherein 
the view has been taken that a preson 
who is let into exclusive possession, 
is prima facie to be considered as 
tenant subject to the rider that atten- 
dant circumstances may negative any 
intention to create a tenancy. In the 
present case the real nature of the 
transaction appears to us to be of lease 
and not of licence. The owner of the 
property cannot be permitted to set at 
naught the provisions of the Rent Act 
and to bypass the legislation by the 
device of entering into an agreement 


wherein the expression “leave and 
licence” has been employed. In the 
present case it is established beyond 


‘any doubt that the defendants were in 
exclusive possession, they were paying 
compensation, and that the intention of 
the plaintiff as disclosed by the sign- 
board put up before the transaction was 
entered into, was to create a lease. It 
would have been a different matter if 
‘one of the relations or friends was 
being permitted to occupy the premises 
for a temporary period during which 
the owner himself was not in a posi- 
tion to use the premises himself. In 
such a case the owner may or may not 
charge any fees for occupation. Even 
if he charges any fees it would not 
necessarily mean, it was a transaction 


of lease. But in the present case in 
view of the circumstances recounted 


earlier there is no escape from the con- 
clusion that the real nature of the 
transaction is that ‘lease’ and not of 


‘Hcence’ and that the plaintiff has re- 
sorted to a- device to eschew the Rent 


Saurashtra. C,..& .C.. Industries..v,. Union of India _ 
shows, and the.- learned trial. 


; ALR. 
Act, It is the real nature of the trans-| - 
action which matters and it is the. sub- 
stance which has to be taken into ac- 
count after removing the make-up. In 
our opinion the learned trial Judge was 
perfectly right in taking the view that 
the real nature of the transaction was 
one of ‘lease’ and not of ‘licence’: 
There is, therefore, no substance in the 


appeal which fails and is dismissed 
with costs. There is no substance in 
the cross-objections because the civil 
court cannot while dismissing the 
suit instituted by a plaintiff on the 
premise that the defendants are licen- 


sees determine the standard rent of 
the premises which is the function of 
the Rent Court. Cross-objections fail | 
and are dismissed with costs. 


' 9. The appeal is dismissed with costs. 

The cross-objections are dismissed with 
costs, 

Appeal and cross-objections 

dismissed, 
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Saurashtra Cement & Chemical Indus- 
tries Ltd., Ranavav, Petitioner v. Union 
of India and another, Respondents. 

Special Civil Appln. No. 367 of 1971, 
D/- 19-1-1979. 
` (A) Constitution of India, Art. 14 — 
Thirty-ninth Constitution amendment 
— Validity — A constitutional amendment 
by which protection under Art. 31-B was 
given to Mines and Minerals (Regulation 
and Development) Act 1957 did not 
violate the concept of basic structure en- 
unciated in Kesavananda Bharati’s case, 
AIR 1973 SC 1461 by the Supreme Court 
— It did not violate equality clause in- 
corporated in Art, 14. (Para 3) 

(B) Constitution of India Seventh Sch. 
List IH Entry 50 List I Entry 54 — Mines 
and Minerals (Regulation and Develop- 
ment) Act (1957) S. 9 — Validity — 
Royalty whether tax. (Mines and Mine- 
rals (R & D) Act (1957), S. 9). 

Royalty is not a tax. Subject matter of 
Section 9 is not covered by Entry 50 in 
the State List. It falls squarely under 
Entry 54 of the Union List. S. 9 is nof 
ultra vires the legislative competence of 
Parliament. (Para 7 


(C) Mines and Minerals (Regulation 
and Development) Act (1957), S. 9 (3) 
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proviso (b) Bai “More than once during any 
period of four years” — Notification issu- 
ed in 1970 — Validity. i 


', The third notification was issued witi- 
in four years from the date of comirg 
into force of the second notificaticm, 
Whereas the second notification came in- 
to force on 1st July 1968, the third noi- 
fication came into force on 27th Feo. 
1970. Therefore, notification of 1970 was 
liable to be struck down as it is in vicka- 
tion of proviso (b) to S. 9. However >y 
the declaration of invalidity of 1970 noï- 
fication the liability of the petitioner to 
pay royalty under the earlier notifica- 
tions did not cease to exist. 


(Paras 8, 9, 25) 
(D) Mines and Minerals (Regulation 


and Development) Act (1957), S. 9 [3) 
proviso (a) — “Shall not fix the rate of 
royalty .. so as to exceed twerty 
per cent of the sale price of the mine-al 
at the pit’s head.” 

' Whenever the rate of royalty is fixed 
by the Central Government, in exercise 
of the powers conferred upon it by S. 9 
it has to take into account all the factcrs 
obtaining then and to so fix the roya_ty 
that it does not exceed twenty per cent 
of the sale price of the mineral at fne 
pits head.. Proviso (a) to S. 9 (3) dces 
not deal with limitation in respect of fhe 
accrual of actual liability. (Para 17) 


(E) Mines and Minerals (Regulation 
and Development) Act (1957), S. 9 [3) 
Proviso. (a) — -Whether royalty is to he 
fixed in terms of percentage. 

When the language of Proviso. ʻa) 
which places a limitation upon the power 
of the Central Government ‘is read in 
light of the original Entry 8 in Sch. 2 
no doubt is left that the ParEa- 
ment had adopted the method of fix- 
ing royalty on the basis of percentage of 


sale price subject to a certain minimum. | 


What the Central Government did by 
issuing 1962 and 1968 notifications was 
to adopt one of. the two 
scribed by the Parliament in Entry 8 in 
the Second Schedule. (Paras 19, 30) 
(F) Mines and Minerals (Regulation 
and Development) Act (1957), S. 9 (3) — 
‘Central Governments power to solit 
‘mineral into different grades. 
` The power to modify the rates of 
‘royalty conferred upon the Central G-v- 
‘ernment carries with it the power to 
‘chargé royalty at different rates on dif- 
“ferent kinds of the -same- mineral. 


- (Para 22) 
(G) Mines and Minerals (Regulation and 
Development) Act . (1957), S..9 (3) — 


Saurashtra C. & C. Industries v. Union of India “ - 
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Power of Central Government: to permit. l 
rebate, ` 

‘By allowing rebate upon the particu- 
lar quality of limestone the -Central 
Government has not exceeded its mend- 
ing power under S. 9 (3). In any case, the 
Parliament under S. 28 had approved 
that notification. Therefore, no intirmity 
in the exercise of that power by the Cen- 


tral Government existed. (Para 23) 
(H) Mines and Minerals (Regulation 


and Development) Act (1957), S. 9 (3) — 
Powers of Central Government under — 
(Constitution of India, Art. 245). . 


Merely because the Central Govern- 
ment exercises the power  capriziously 
or arbitrarily in some cases, it carmot be 
said that the power which is imp_icit in 
S. 9 (3) of the Act has been delegated to 
the Central Government in excessive 
form. (Para 24) 


Cases Referred: Chronological Paras 


AIR 1977 SC 879: 1977 Tax LR 1861 11 
(1976) Spl. Civil Appin. No. 2444 cf 1971, 

D/- 14-12-1976 (Guj) 8 
AIR 1975 SC 1006: 1975 Tax LR 1350 22 
AIR 1973 SC 1034; 1973 Tax. LR 1750 22 


AIR 1973 SC 1461 2, 3 
AIR 1970 SC 685 - 12 
(1970) Writ. Petn. No. 1343 oł 19790 

(Delhi) 8 
AIR 1969 SC 504 a ~ 10 
AIR 1969 SC 1094 pin a 21 
AIR 1969 Punj & Har 79 © 7 
(1968) 9 Gui LR 777 14 
AIR 1965 SC 177 6 
AIR 1965 SC 1430 . . 18 
AIR 1963 SC 928 . 10 
AIR 1958 SC 468 7 


(1955) 1 SCR 290: AIR 1954 SC.539 18 


V. B. Patel, for Petitioner; J. R. Nana- 
vati, Asst. Govt. Pleader, Ambubhai and 
Diwanji, for Respondents, 


S. H. SHETH, J.:— The petiticner is 
a company engaged in the business of 
manufacturing cement. The Mines and 
Minerals (Regulation and Develcpment) 
Act, 1957 came into force on Isi June 
1958. It provides for the regulation of 
mines and the development of minerals 
in the country. Section 9 provides for 
charging royalty when a mining -ease is 
granted. The petitioner is a holdar of a 
mining lease and is required to pay ro- 
yalty. Entry 8 in Second Schedule to the 
Act prescribes the rate of royalty in 
case of ‘Limestone.’ Originally it was five 
per cent of ‘the sale price. at the pit’s 
head subject to a minimum of thirty 
seven: paise per-tonne. Under sub-sec.: (3) 
of S. 9; the Central Government has the 
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power to enhance or reduce the rate of 
royalty in respect of minerals specified 
in the Second Schedule. On 31-10-1962 the 
Central Government published a notifi- 
cation under’S. 9 (3) of the Act whereby 
anew rate of royalty was substituted 
for the. original one specified in the Se- 
cond Schedule in case of limestone. That 
notification came into force on 10th Nov. 
1962. The new rate was Re. 00-75 p. per 
tonne but subject to a rebate of. Re. 00-38p. 
per tonne to be given on limestone 
beneficiated by froth floatation method. 
On 29th June 1968 another notification 
was issued. By that notification, a new 
rate was substituted for one which was 
made effective under the notification of 
1962. The 1968 notification classified 
limestone into two categories. The first 
category consisted of superior grade with 
45% or more of CaO Royalty of one 
rupee and twenty-five paise per tonne was 
prescribed for this grade. The second cate- 
gory of limestone was of inferior grade 
with less than 45% of CaO. Seventy-five 
paise per tonne was the royalty prescrib- 
ed for this grade. On 29th Jan. 1970, the 
third notification was issued which be- 
came effective on 7th Feb. 1970. By that 
notification, the categorization of lime- 
stone was done away with and royalty at 
the flat rate of Rs. 1.25 p. per tonne was 
levied. It is these notifications against 
which this petition is principally directed. 


2. Mr. Patel who appears on behalf 
of the petitioner has raised the following 
five contentions for our consideration :— 

I. Thirty-ninth Constitutional Amend- 
ment by virtue of which the Mines and 
Minerals (Regulation and Development) 
Act, 1957 was inserted in the Ninth Sche- 
dule is’ violative of the rule of law laid 
down by the Supreme Court in Kesava- 
nanda Bharati’s case (AIR 1973 SC 1461). 


II. The notification issued in 1970 was 
ineffective and yoid because it was pub- 
lished within four years from the earlier 
notification issued in 1968. . 


III. The notifications of 1962, 1968 and 
1970 had been issued without authority 
and, therefore, void because sub-sec. (3) 
of S. 9 of the Act does not empower the 
Central Government :— 


{a) to revise the rates of royalty be- 
fore a period of four years from the last 
revision ; . 

(b} to impose more than 20% of the 
Sale price at the pit’s head as royalty; 

(c) to change the method of fixing the 
‘royalty by -prescribing a fixed royalty; 
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(d) to classify and -split the mineral 
for the purpose of charging different 
rates of royalty; and’ 

(e) to give rebate. 

IV. (a) No express power has been 
conferred upon the Central. Government 
by the Act either :— 

(i) to change the method of fixing 
royalty; 

(ii) to give rebate; and 

(iii) to split the minerals, because these 
matters pertain to the field of legislative 
policy. 

(b) If such power is implied, 

(i) no objective standards or norms 
have been provided in the Act and the 
matter is left to the arbitrary will of the 


‘Government; 


- (ii) The power has been unreasonably 
exercised; and 

(iii) the rates fixed on the basis of 
gradation are discriminatory. 

V. Section 9 of the Act is unconstitu- 
tional for want of legislative competence. 


3. Turning tothe first contention which 
Mr. Patel has raised before us, it is diffi- 
cult to appreciate the contention which 
he faintly raised for being rejected. By 
Thirty-ninth Constitutional Amend- 
ment, the Mines and Minerals (Regula- 
tion and Development) Act, 1957 - has 
been inserted in the Ninth Sch. It is 
now at Entry No. 90. Acts specified in 
the Ninth Sch. are protected against in- 
fringement or abridgement of funda- 
mental rights conferred by any of the 
provisions in Part III of the Constitution. 
Mr. Patel faintly and without substance 
tried to argue that Thirty-ninth Consti- 
tutional Amendment inasmuch as it. per- 
tains to the insertion of the Mines and 
Minerals (Regulation and Development) 
Act, 1957 violates equality clause incor- 
porated in Art. 14 of the Constitution. 
He did. not make good that contention 
of his by raising an argument in support 
thereof. Even otherwise, it is difficult to 
think how a constitutional amendment 
by which protection under Art. 31-B is 
given to the said Act violates the concept 
of basic structure enunciated in Kesava- 
nanda Bharati’s case AIR 1973 SC 1461 
by the Supreme Court. In fact, he has 
stated this contention for being rejected 
and it is not necessary for us to examine 
it any more, The first contention raised 
by Mr. Patel is, therefore, rejected. 


4. We now deal with the fifth conten- 
tion raised by Mr. Patel. He has tried to 
argue that S. 9 of the Act is unconstitu- 
tional because it is-a taxing. provision 
which falls under Entry 50.of the State 


1979. 


List. Mr. Nanavaty, on the other hanc, 
has tried to argue that it falls under 
Entry 54 of the Union List. Entry 50 ia 
State List reads :—~ 2 
“Taxes on mineral rights ‘subject to 
any limitations imposed by Parliamert 
by law relating to mineral development.” 


& Entry 54 in the Union List reacs 
thus :-— l 

“Regulation of mines and mineral 
development to the extent to which such 
regulation and development under tke 
control of the Union is declared by Par 
liament by law to be expedient in the 
public interest.” 


There is no dispute about the fact thet 
the Act has been enacted under Entry 
54 of the Union List. Mr. Patel has, hou— 
ever, contended that so far as S.9 3 
concerned, it falls directly under Entry 
50 of the State List. Entry 50 empowers 
the State Legislature to make law im- 
posing taxes on mineral rights, subject 
indeed to any limitations which Parlia- 
ment may impose by law in relation t0 
mineral development. Entry 54 in tke 
Union List empowers the Parliament “o 
enact a law regulating mines and mine- 
ral development in public interest after 
declaring that it is expedient in pubLe 
interest to do so. S. 2 of the Act specif- 
cally declares that it is expedient in the 
public interest that the Union shoud 
take under its: control the regulation ef 
mines and the development of minera.s 
to the extent provided in the Act. Har- 
ing made this declaration in S. 2 of the 
Act, the Parliament passed the Act. TEe 
question, therefore, which has arisen fer 
our consideration is whether royal-y 
which the Union Government is authe~ 
rised to charge under $S. 9 is a tax cn 
mineral rights within the meaning of 
Entry 50 of the State List. Mr. Patel has 
tried to argue that royalty is not a fe, 
firstly, because there is no service which 
is rendered to the holder of a minirg 


lease or to the community of the holde=s . 


of mining leases. Secondly, it is not a fze 
because nothing is spent by the Central 
Government on the development of min3s 
or minerals. He has next tried to show 
that the entire amount of royalty reco7- 
ered by the Central Government fron 
the holders of mining leases is appropri 4- 
ted to the Consolidated Fund of India 
and is spent for meeting the general: pur- 
poses of the Union. 


6. He has next tried to show fron 


the petition that the payment of royal-y 
produces no particular benefit to tke 
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payers. He has next tried to argu= that 
it is a compulsory exaction of morey by 
public authority and is, therefore, a tax. 
In this context, reference has been made 
to two decisions of the Supreme Court and 
one decision of Punjab and Haryana High 
Court. In H. R. S. Murthy v. Coulector 
of Chittoor, AIR 1965 SC 177, the m3an- 
ing of the expression “royalty” used in 
S. 79 (1) of the Madras District Boards 
Act, 1920, was considered by the Supreme 
Court. S 79 which has been reproduced 
in the report provided :— 

“The annual rent. value shall, Dr the 
purposes of S. 78, be calculated in the 
following manner: (i) In the case of lands 
held ‘direct from Government on ryotwari 
tenure or on lease or licence, the assess- 
ment, lease amount, royalty or other sum 
payable to Government. for the lends, 
together with any water-rate which may 
be payable for their irrigation, skall be 
taken to be the annual rent value.’ 


S. 79 (1), therefore, inter alia, rsed in 
juxtaposition the lease amoun: and 
royalty. It was contended in that case 
before the Supreme Court that sinze, 
“the impugned land cess was payable 
only in the event of a mining lease win- 
ning the mineral and so paying the ro- 
yalty and not when no minerals were 
extracted, it was in effect a tax on mine- 
ral won and, therefore on mineral rights.” 

The Supreme Court observec that 
when a question arises as to the oracise 
head of legislative power under which a 
taxing statute has been passed, tke sub- 
ject for enquiry is what in truth ard in 
substance is the nature of the tax. It was 
further observed in that decision shat in 
avery remote sense it has relat.onship 
to mining as also to the minera won 
from the mine under a contract by which ` 
royalty is payable on the quantity of 
mineral extracted. But it does not szamp 
it as a tax on either the extractior of 
the mineral or on the mineral! right. 
Royalty was construed to connote “the 
payment made for the materials or mine- 
rals won from the land.” 


7. The next decision to which refer- 
ence has been made is in M. P. V. Sun- 
dararamier -& Co. v. State of Ardhra 
Pradesh, AIR. 1958 SC 468. This cecision 
has heen pressed into service in. order 
to: show that in List I while entries 1 to 
81 mention several matters over which 
Parliament has authority to legislate, 
Entries 82 to 92 enumerate the <saxes 
which could be imposed by a kw of 
Parliament. Similarly, in List II, Entries 
l to 44 mention matters on which the 
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States can. legislate; Entries 45 to 63 en- 
umerate taxes which the State legisla- 
tures can impose. In other words, the 
scheme of the two Lists is to specify the 
subjects on which the Parliament or the 
State Legislatures as the case may be, 
may legislate and then specifies the taxes 
in respect of which legislation can be 
passed by Parliament or the State Legis- 
latures, as the case may be, for imposing 
them. It has-been argued that neither 
the Union List nor the State List em- 
powers the Union or the States to levy 
royalty. Secondly, since royalty is a tax 
and since there is no legislative compe- 
tence to levy it, it cannot be levied. We 
are unable to uphold the contention that 
royalty is a tax. It may not be a fee but 
it is not a tax. S. 9 itself elaborates the 
nature of royalty which can be levied. 
It, inter alia, provides that the holder of 
a mining lease shall pay royalty in res- 
pect of any mineral removed or consumed 
by him or by his agent, manager, em- 
ployee, contractor or sub-lessee from the 
leased area. This elaboration in S. 9 it- 
self clearly shows that royalty is a pay- 
ment for the mineral which is removed 
or consumed by the holder of a mining 
lease. The sub-soil property ordinarily 
belongs to the Union. When mining lease 
is granted in favour of a person, he wins 
minerals from a particular area by ap- 
plication of labour and by spending on 
winning the minerals. The minerals them- 
selves, — the property beneath the soil — 
belong to the Union. When the holder of a 
mining lease removes these minerals or 
consumes them, he can do so only on pay- 
ment of its price or value. Therefore 
expression “royalty” used in S. 9 appears 
to us to be a share which the Union 
claims in the minerals which have been 
won from the soil by the lessee and 
which otherwise belong to it. Mo holder 
of a mining lease can say that what it 
lying beneath the soil becomes his own 
property merely by virtue of the fact that 
because of mining lease, he has won those 
minerals, Basically and fundamentally 
it is the property of the Union which is 
brought on the surface from beneath 
the soil by the lessee. In consideration 
of the labour and the enterprise which 
the holder of a mining lease applies for 
winning those minerals from sub-soil 
strata, he takes away a part; while the 
Union, the owner of those minerals, takes 


away another Part. Therefore, in our 
opinion, royalty is a share in such mine- 
rals and not a tax in the form cf a com- 
pulsory exaction. It is not compulsory 
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because anyone who applies for a min- 
ing lease to win minerals for being . re- 
moved or consumed ‘must pay its price. 
If he does not want to pay the price, he 
May not apply for a mining lease. Cl. (28) 
of Art. 366 defines the expression “taxa- 
tion” so as to include imposition of any 
tax or impost, whether general or local 
or special, and states that “tax” shall be 
construed accordingly. Royalty which is 
a share of the owner of the minerals — 
the Union — won by the lessee from the 
soil with the authority of the Union can 
never be said to be an imposition on the 
holder of a mining lease. In Dr. Shanti 
Saroop Sharma y. State of Punjab, AIR 
1969 Punj and Har 79, the question as to 
the true nature and character of royalty 
arose in the context of this very Act and 
in the context of R. 20 of Punjab Minor 
Mineral Concession Rules. The view 
which the Punjab High Court has taken 
in this behalf is that royalty- is neither a 
tax nor a fee but is more akin to rent. 
In that decision, several definitions. of 
royalty have been examined. by the Pun- 
jab High Court. In Wharton’s Law Lexi- 
con, Fourteenth Edition, royalty is stated 
to be payment to the owner of minerals 
for the right of working the same on 
every ton or other weight raised. In 
Stroud’s Judicial Dictionary of Words 
and Phrases, Third Edition, it has been 
Stated to be the reddendum, which is 
variable and, which depends upon the 
quantity of minerals gotten. In Mozley 
and Whiteley’s Law Dictionary (7th Edi- 
tion), it has been stated :— 


“A pro rata payment to a grantor or 
lessor on the working of the property 
leased or otherwise on the profits of the 
grant or lease.” 


In Corpus Juris Secundum, Vol. 
77, “Royalty” has been: stated to be a 
payment made to the landowner by the 
lessee of a mine in return for the privi- 
lege of working it. It is, therefore, clear 
that royalty is the price paid for the 
privilege of exercising the right to ex- 
plore the minerals. It may be the whole 
or a part of the consideration of a min- 
ing lease. In - our opinion, therefore, 
royalty specified in S. 9 is neither a tax 
nor a fee but is a payment made by the 
lessee to the lessor (in case of mining 
lease) for removing or consuming the 
sub-soil property which the lessee has 
won by the application of his labour and 
enterprise. Therefore, since royalty is 
not a tax, the subject-matter of S. 9 is 
not covered by Entry 50 in the- State 
List. It falls squarely under Entry 54 
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of the Union: List because a lessee who 
is authorised- to operate -a mine and iÐ 
minerals therefrom, pays price of that 
property, is; prescribed. by Parliament, 
to the lessor or the owner of .the miie- 
rals the Union of India. S. 9, therefore, 
is not ultra vires the -legislative compet~- 
ence of Parliament. The fifth contention 
raised by Mr. Patel, theretore; fails and 
is rejected. 


8. The second contention which wr, 
Patel has raised is that the notification 
of 1970 was issued by the Central Gov- 
ernment without authority and in vicia- 
tion of the limitations imposed by the 
Section itself upon the Central Govern- 
ment. In this behalf Mr. Patel has placed 
reliance upon proviso (b) to S. 9 which 
reads as under ;— 


“Provided that the Central Goverm- 
ment shall not enhance the rate of 
royalty in respect of any mineral more 
than once during any period of four 
years.” 


Now, in this case, the second Schedule 
to the Act with Entry 8 pertaining <o 
‘Limestone’ came into force on Ist June 
1958. S. 9 of the Act empowers the Cen- 
tral Government to enhance or redtce 
the rate specified in the Sch. The first 
notification was issued by the Central 
Government after the Act came irF<0 
force and it became effective on ith 
Nov. 1962. Obviously, therefore, it was 
issued after the expiry of four yeas. 
The second notification was issued in 
1968 and it came into force on Ist July 
1968. The second = notification was aso 
issued after the expiry of four years 
from the date of coming into effect of 
the first notification. So far as prov-so 
(b) to S. 9 was cancerned, it was rot 
violated by the Central Governmet 
while issuing these two notificatiors.. 
However, the third notification wes 
issued within four years from the dete 
of coming into force of the second not- 
fication. Whereas the second notification 


came into force on ist July 1968, the 


third notification came into force on 27th 
Feb. 1970. It is- clear, therefore, that it 


was issued within a period of four years 


and that, therefore, it violated proviso 
(b) to S. 9 of the Act. It was, therefore, 
unlawful. This notification on account of 
this reason has been struck down by tha 
High Court of Delhi, the High Court of 
Mysore, Rajasthan High Court and tkis 
High Court. 
No. 2444 of 1971 decided on. 14-12-1976 
(Guj). a Division Bench of this Court fx- 
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lowing the ‘decision of the High Court ‘of 
Delhi in Writ Petn. No. 1343 of 1978 struck 
down: the notification of '1970 because it 
was issued in violation of the provisions 
contained in Proviso (b) to S. 9. In our 
opinion, therefore, notification of 1970 - 

liable to be struck down as it is in’ Sila 
tion of proviso (b) to S. 9. . 

9. The next aspect which arses in 

in this context relates to the effect of 
substitution: It has been argued that with 
the issuance of notification of 1870 the 
notification of 1968 stood cancelled and 
with the issuance of the latter-mentioned 
notification, notification of 1962 stood 
cancelled and that, therefore, with the 
striking down of — notification of 1970, 
there is nothing which is left :n the 
field and that vacuum is created. We 
will presently consider the effect sf sub- 
stitution. However, so far as liab-_lity to 
pay is concerned, it accrued with the com- 
ing into force of the Act on 1st June 1958 
and it continued to accrue on that basis 
until the 1962 notification was issued. 
With the issuance of 1962 notificat:on the 
liability to pay royalty accrued there-|. 
under and continued to be in force until) 
1968 notification was issued. With 
the issuance of 1968 notification, 
the liability to pay royalty eccrued! 
under that notification and . remained 
operative until 1970 notificatiom was| 
issued. When a Court of law strikes down 
an Act, a section, a rule or a notification, 
it takes effect from the date of its issu- 
ance and makes it completely non est. 
The judicial declaration of invalidity of 
a notification is as if it was not issued 
and did not.exist. Therefore, so far as 
the liability to pay royalty was concern- 





‘ed, in any case, it remained effective 


until 1970 notification was issued. In our 
opinion, on this ground, the. liability . to 
pay royalty which accrued by virtue of 
notification of 1962 and 1968 cannot be 
called in question. 


10. Now, what is the effect of strik- 
ing down of notification of 1970¢ Does- 
it leave a void in the field or does 1968 
notification continue to operate? This 
takes us to the consideration of. the ques- 
tion of substitution of one ‘notification © 
for another. Quite a few decisions have _ 
been shown to us in this context. Mr. 
Patel has invited our attention to the de- 
cision of the Supreme Court in Firm Meh- ` 
tab Majid and Co. v. State of Madras, AIR 
1963 SC 928. In that case,. Rule 16 of 
Madras General Sales Tax Act Turn- 
over and Assessment) - Rules, 1936, was 
substituted by another rule mače in 
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1955. The substituted rule was declared 
invalid. The question which arose was 
whether the old rule continued ts occupy 
the field. The principle which the Su- 
preme Court laid down is that ance the 
old rule has been substituted by the new 
rule, the old rule ceases to exist and does 
not get automatically revived vvhen the 
new rule is held to be invalid. The next 
decision is in Koteswar Vittal v. K. 
Rangappa Baliga and Co. AIR 1969 SC 
504. In that case, a prohibition order 
was issued by the Government of Tra- 
vancore-Cochin which continued to be 
in- force right up to 30th Mar. 1958. The 
Act as originally passed continued the 
prohibition order of 1119 with the qua- 
lification that it was to remain in force 
unless it was superseded or modified by 
the competent authority under the pro- 
visions of the Act. When the Prohibition 
Order of 1950 was issued on 8th Mar. 
1950 it was not laid down that it was þe- 
ing issued so as to supersede the earlier 
Prohibition Order of 1119. The question 
which arose for the consideration of the 
Supreme Court was whether on the 
issuance of Prohibition Order of 1950. the 
Prohibition Order of 1119 ceased to exist 
and whether it got revived when the 
Prohibition Order of 1950 was struck 
down. The Supreme Court followed the 
principle, laid down in the earlier deci- 
Sion to which we have just referred, that 
once the old ruie has been substituted 
by the new rule, it ceases to exist and it 
does not automatically get revived when 
the new rule is held to be invalid. Ex 
facie these two decisions support the pro- 
position which Mr. Patel has raised be- 
fore us. 


11. Mr. Nanavaty has invited our at- 
tention to two more decisions on the 
subject. In State of Maharashtra v. Cen- 
tral Provinces Manganese Ore Co. Ltd., 
AIR 1977 SC 879, a similar question arose. 
Adverting to the connotation of the word 
“substitution” the Supreme Court obser- 
ved that substitution does not necessarily 
and always connote two severable steps 
that is to say, one of repeal and another 
of a fresh enactment even if it implies 
two steps. The natural meaning of the 
word “substitution” is to indicate that the 
process cannot be split up into two pieces 
like this. If the process described as 
substitution fails, it is totally ineffective 
so as to leave intact what was sought to 
be displaced. In that decision, it has been 
further stated:— >` 

“It could not be inferred that what 
was intended was that, in case the sub- 
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stitution failed or proved ineffective, 
some repeal, not mentioned at all, was 
brought about and remained effective so 
as to create what may be described as a 
vacuum in the statutory law on the sub- 
ject-matter.” 


In the opinion of the Supreme Court, 

“Primarily, the question is one of 
gathering the intent from the use of 
words in the enacting provisions seen in 
the light of the procedure gone through. ' 
Here, no intention to repeal, without a 
substitution, is deducible. In other words 
there could be no repeal if substitution 
failed. The two were a part and parcel 
of a single indivisible process and not 
bits of a disjointed operation.” 


12, The next decision to which our 
attention has been invited is in Mul- 
chand Odhavji v. Rajkot Borough Muni- 
cipality, AIR 1970 SC 685. A similar ques- 
tion in that case arose under the Saura- 
shtra Terminal Tax and Octroi Ordin- 
ance, 1949. In that case, under Octroi 
Rules framed by the Government, the 
Municipality could collect octroi duty. 
The municipality could also frame in- 
dependent rules on the coming into force 
of which the rules made by the Govern- 
ment would stand withdrawn. Under 
that Ordinance, the Government issued 
the octroi rules. Thereafter the Rajkot 
municipality made its octroi rules and 
promulgated them. Ex facie, on the pro- 
mulgation of the octroi rules made by 
Rajkot Municipality, Government rules 
stood withdrawn. The rules made by the 
Rajkot Municipality were later held to 
be invalid. The question which arose was 
whether the octroi rules made by the 
Government continued to be in force on 
account of the fact that the octroi rules 
made by Rajkot Municipality were de- 
clared to be invalid. The question was 
whether Rajkot municipality could levy 
and recover octroi duty under the rules 
made by the Government because the 
Municipal rules had been held to be 
illegal. It was submitted in that case that 
the Government rules which were with- 
drawn on the coming into force of the 
octroi rules made by the Municipality 
could not be revived and that no octroi 
duty could be levied or recovered there- 
under with effect from the date on which 
the Municipal rules, declared illegal, 
were brought into force. The Supreme 
Court turned down that submission and 
observed as follows: When the octroi 
rules made.by the Government were 
withdrawn the intention obviously was 
that once the Municipal rules came into 
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operation, the Government rules in _ “80 
far as they pertained. to that municipa- 
lity would cease to operate. The Govern- 
ment rules, in fact, provided that they 
would cease to operate “from the ste 
the said Municipality put into force tbeir 
independent bye-laws.” Therefore, -zhe 
Government rules: could cease to apply 
from the day the municipality brought 
into force its own bye-laws and the ries 
under which it could validly imrcse, 
levy and recover the octroi duty. The 
withdrawal of. the Octroi rules made by 
the Government never intended a hiscus 
when neither the Government rules nor 
the municipal rules would be in the fjeld. 
Therefore, if the bye-laws made by the 
municipality could not be legally entor- 
ced for. some reason or the other, the 
Government rules continued to ope-ate 
because the municipality could not be 
said to have put into force their indep=n- 
dent bye-laws. In reply to these : rwo 
decisions upon which Mr. Nanavaty zas 
placed reliance, two more decisions have 
been referred to by Mr. Patel. 


13. The first decision is in B. N. 
Tewari v. Union of India, AIR 
1965 SC 1430. In that case, it was 
held that the “carry-forward” rules 
made in respect of communal represeria- 
tion in Central services for Scheduled 
Castes and Tribes became non est by sb- 
stitution thereof by a new “carry-er- 
ward” rule. The first ‘“carry-forwar3” 
rule was made in 1952. It was later on 
substituted by a new “carry-forwa:i” 
rule in 1955. On coming into force of [ne 
new “carry-forward” rule of 1955, ine 
“carry-forward” Rule of 1952 ceased to 
exist because its place was taken br a 
new rule. Thus, by promulgating he 
new rule in - 1955, the Government zf 
India itself cancelled the “carry-forward” 
Rule of 1952. When, therefore, the Sws- 
reme Court struck down the “carry-fir- 
ward” Rule of 1955 it did not mean that 
the carry-forward Rule of 1952 which 
had already ceased to exist because -he 
Government of India had cancelled it end 
had substituted a modified rule in its 
place was automatically revived. It wasa 
case of substitution: of “carry forwar2=’ 
Rule of 1952 by the new “carry forwar=” 
rule of 1955. The promulgation of the n=7 
“earry forward” rule which was later cn 
struck down by the Supreme Court was 
interpreted by the Supreme Court as 
having the effect of cancelling the earl-er 
“earry forward” rule of 1952. 


14. The last decision to which refer- 
ence has been meade is’‘in Premchaxvi 
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Jechand y. K. G. Sanghrani, (1963) 9. Guj 
LR 777. In that case; Cl. 14-A of zhe Cot- 
ton Contro! Order, 1955 made umder the 
Essential Commodities Act, 1955 was 
substituted by new Clause 14-A. This 
Court held that the effect of substituting 
new Clause 14-A for the original Tl. 14-A 
was that:.the original clause ceased to 
exist and that, therefore, delegation of 
power under original Cl. 14-A did not 
continue to operate so as to comprise 
delegation of power under new Cl. 14-A. 
It may be stated that the new Cl. 14-A 
became ineffective on account of the 
findings recorded by this Court that it 
violated Art. 19 (1) (£) and 19 (1° (g). 


15. On'a cumulative consideration of 
these decisions to which our attention 
has been invited, we are of the opinion 
that the latest view of the Supreme 
Court in the matter comprises within its 
ambit two -constituent elements. The 
first principle is that when a new provi- 
sion is- substituted for the old provision, 
the old provision does not necessarily 
cease to operate if the new provision is 
found to be invalid because what is un- 
lawful or invalid cannot have tke force 
of law and cannot, therefore, substitute 
the old provision. The . second principle 
which we deduce is whether there. is 
substitution of the old by the new lead- 
ing to the final cancellation or abroga- 
tion of the.old depends upon, the inten- 
tion. In the instant case, the judicial 
declaration that the 1970 notification was 
invalid because it was issued in violation 
of the proviso (b) to S. 9 means that 
1970 notification had . never comə into 
existence lawfully and that, therefore, 
it was non est in law. Therefore, in law, 
it could not have the effect of substitut- 
ing itself for the 1968 notification. Obvi- 
ously, therefore, 1968 notificaticn con- 
tinued to be in force even after the 1970 
notification was issued because the judi- 
cial declaration of invalidity o3 1970 
notification relates back to the date of 
its issuance as a` judicial declaration 
always does. Secondly, the inten-ion of 
the Central Government while issuing 
1970 notification was not to exempt 
mining leases in respect of limastones 
from payment of royalty but its inzention 
was to net in more royalty from the hol- 
ders of mining leases. It is clear, there- 
fore, that if 1970 notification was wield to 
be invalid or unlawful, there was no in- 
tention to cancel the 1968 notification. 


The position which, therefore, emerges 
can be stated thus: Between th2 date 
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of coming into force of the Act- with- 


Schedule appended to it and the date of 
coming into force of the 1962 notification, 
the petitioner was required to pay ro- 
yalty in terms of the provisions relating 
to limestone made in the original Sche- 
dule as enacted by Parliament. Between 
the date of coming into operation of 1962 
notification and the date of coming into 
operation of the 1968 notification, the 
petitioner rendered himself liable to pay 
royalty in terms of the provisions made 
in the Schedule by 1962 notification. 
From the date of coming into force of the 
1968 notification, the petitioner became 
liable to pay royalty in terms of the 
provision made in respect of limestone 
by 1968 notification. His liability to pay 
in terms of 1968 notification continued 
without, in any way, being affected by 
1970 notification. The contention raised 
by Mr. Patel that by the declaration of 
invalidity of 1970 notification the liabi- 
lity of the petitioner to pay royalty 
under the earlier notifications, ceased to 
exist, does not have any force and is, 
therefore, rejected. | 


16. We now turn to the third conten- 
tion which Mr. Patel has raised before 
us. The first part of his contention is 
‘that all the three notifications issued in 
1962, 1968 and 1970 were bad in law be- 
‘cause sub~sec. (3) of S. 9 did not empower 
the Central Government to revise the 
rates of royalty before the expiry of a 
period of four years from the last revi- 
sion. We have already stated that this 
contention holds good only in respect of 
1970 notification but not in respect of 
1962 and 1968 notifications. 


17. The next part of this contention 
is that these notifications were bad be- 
cause under S. 9 (3), the Central Gov- 
ernment has no power to impose by way 
of royalty more than -twenty per cent of 
the sale price of mineral at the pit’s head. 
This contention, in our opinion, is based 
upon the misreading of proviso (a) to 
S. 9. Proviso (a) lays down that the 
Central Government shall not fix the 
rate of royalty in respect of any mineral 
so as to exceed twenty per cent of-the 
sale price of the mineral at the pit’s 
head. Proviso (a) places the limitation 
upon the power of the Central Govern- 
ment to fix the rate of royalty in respect 
of any mineral. It does not deal with the 
actual liability: which a holder of a min- 
ing ‘lease may incur from time to. ‘time 
under the Act by virtue of fluctuating 
price of the “mineral. The © expression. 


“shall not fix the rate of-royalty” clearly| ` 










conferred upon it by Section 9, it -has 
to take into account all the factors ob-{ ` 
taining then and to so fix the royalty]. 
that it does not exceed twenty per cent 
of the sale price of the mineral at the 
pit’s head. To accede to the argument that 
it deals with limitation in respect of the 
accrual of actual liability is to take the 
view that the rate of royalty fixed by 
the Central Government from time t 
time may be, at least during the four 
years which would elapse between the 
two notifications, be valid in those cases 
where it did not exceed twenty per cent 
of the sale price and would be invalid 
in respect of cases where it exceeded 
twenty per cent of the sale price depend- 
ing upon the fluctuating market price of 
the commodity or the mineral. The Par- 
liament has steered clear of this diffi- 
culty by using appropriate language in 
the proviso (a) which limits the power 
of the Central Government, while issu- 
ing a notification, to fix the royalty at 
twenty per cent of less of the sale price 
of the mineral at the pit’s head. © 


18. It has next been argued that while 
proviso (a) to S. 9 contemplates. fixation 
of royalty in terms of percentage of the 
sale price, the Central Government has 
fixed it otherwise. In other words, a 
fixed amount of royalty introduced by 
the Central. Government militates against 
the concept of royalty in terms of per- 
centages contemplated by proviso, (a) to 
S. 9. Therefore, it is contended that what 
the Central Government has done by 
1962 and 1968 notifications is bad in law 
and is.ultra vires proviso (a) to S. 9. It 
cannot be gainsaid that if the Parlia- 
ment or a Legislature has adopted one 
method, then the subordinate authority 
which has been given power to modify 
the Schedule cannot introduce a new 
method. The argument is based upon the 
proposition that a subordinate amending 
authority cannot, in exercise of power of 
amendment given to it by the Parliament 
do something which derogates from the 
legislative policy or is contrary to it. In 
this context, our attention has been in- 
vited to the decision of the Supreme Court 
in Rajnarain Singh v.. Chairman, Patna 
Administration Committee, (1955) 1 SCR 
290. The principle which has been laid. 
down in the matter of delegation of, legis~. 
lative power in the context of Patna Ad- 
ministration Act, 1915 is as follows: “An 
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executive - authority can be authorised 
by: a statute to modify either existing o? 
future laws but not in any essential 
feature.” It has also been 
that decision :— 


“Exactly what constitutes an essential 
feature cannot be enunciated in general 
terms but it is clear that modification 
cannot include a change of policy. Essen- 
tial legislative function consists in the 
determination of the legislative poliz 
and its formulation as a binding rule cf 
conduct. Modifications which are autho- 
rised are limited to local adjustments or 
changes of minor character and do nct 
mean or involve any change of policy ar 
change in the Act.” 


19.- The question which has, therefore, 
been canvassed before us is whether, by 
issuing 1962 and 1968 notifications, the 
Central Government acted against the 
legislative policy in so far as the method 
and mode of. levying royalty in case cf 
mining leases were concerned. So far és 
proviso (a) to S. 9 as it was at the mats- 
rial time was concerned, the Central 
Government was authorised to enharce 
or reduce the rate at which royalty shall 
be payable in respect of any mineral 
subject to two conditions specified in tre 
proviso. The principal part of sub-sec. [3) 
of S. 9. did not specify the mode asd 
method of levying royalty. However, it 
was proviso (a) which stated- in negative 
terms that’ the rate of royalty in respect 
of any mineral exceeding twenty fer 
cent of the sale price of the mineral at 
the "pits head shall not be fixed. Does 
language of proviso (a) show that. . the 
Parliament had adopted as a matter of 
legislative policy the method of levyirg 
royalty in terms of percentage? In orcer 
to answer the question, we cannot lock 
merely to the proviso as it was at the 
material time but we must read the pro- 


viso in light of the Schedule which Par-: 


liament originally enacted. - Entry 8 in 
the Second Schedule relating to lime- 
Stone as originally enacted by Parla- 
ment read thus :— 


“Five per cent of the sale price at the 
pit’s mouth subject to a minimum of 
00.37 p. per tonne.” 


When the language of Proviso !aj 
which places a limitation upon the power 
of the Central Government is read îm 
light of the original Entry 8 in the Se- 
cond Sch. no doubt is left in our mirds 
that the Parliament had adopted tre 
method. of fixing royalty on the basis of 
percentage of sale price subject to a cer- 
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tain minimum. By. the . 1962 notification 
it was fixed. at 00.75 p. per. tonne which 
was subject. to a. rebate of 00.38 p. per 
tonne in. case of a certain quality of 
limestone specified therein. 1968 notifi- 
cation splits limestone into two grades © 
and fixes for one grade royalty st the . 
rate of Rs. 1.20 p. per tonne and in case . 
of another at 00.70 p. per tonne. It is not 
necessary for us to deal with 1970 notifi- 
Cation in this respect. because it Fas al- 
ready been declared to be invalid. 


_ 20. Now, the legislative policy in the 
matter of fixing royalty as disclosed by: 
Entry 8-in the Second Sch. is twofold. 
Firstly, the royalty is to be com- 
puted at five per cent of the sale price: 
at the pit’s mouth. Secondly, it is 
to be computed at the rate of, 
00.37 p per tonne and the holder 
of a mining lease becomes liable zo pay 
whichever is higher. It is wrong, there- 
fore, to contend that the Legislature 
enacted the policy of charging royelty on 
the basis of a certain percentage of the 
sale price only. The 1962 notification 
adopted one of these two modes only 
and laid down that royalty shall be pay- 
able at the rate of 00.75 p. per tonne 
subject to a certain rebate in case of a 
certain quality of limestone with which 
We are not..concerned in this case at this 
stage. The 1968 notification also disclosed 
the same policy, namely, charging royalty 
at a certain rate per tonne of limsstone. 
What, therefore, the Central Govern- 
ment did any issuing 1962 and 1963 noti- 
fications. was to adopt one of the two 
methods. prescribed by the Parliament in 
Entry 8 in the Second Schedule. It is 
difficult to say, therefore, that th2 Cen- 
tral Government by adopting one of the 
two formulae specified by Parliament 
originally in’ Entry 8 in the Secord Sch. 
militated against the legislative palicy of 
Parliament and ‘derogated from it. In 
other words, what the Parliament did by 
enacting Entry 8 in the Second Sch. was 
to adopt the yardstick of value zs well 
(as) weight in the matter of levying 
royalty. By 1962 and 1968 notifrations 
the Central Government adopted the 
yardstick of weight alone and gave up 
the yardstick of value. We, therefore, do 
not think that the Central Government 
by adopting one of the two yardsticks 
acted against the legislative policy enun- 
ciated by Parliament: Assuming that such 
a selection left some weakness, .then, in 
our opinion, it was ‘cured by Sec- 
tion 28.. Section 28, inter alia. pro- 
vides that all rules made and notifications 
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issued by the Central Government 
under the Act shall be laid for not less 
than thirty days before each House of 
Parliament while it is in Session, as soon 
as may be after they are made and issued, 
and shall be subject. to such modifica- 
tions as the Parliament may make in the 
same session or the session following. It 
is clear, therefore, that, subject to the 
modifications, if any, which the Parlia- 
ment may make in a notification which, 
after its issuance, will be laid before it 
at least for thirty days, the notification 
issued by the Central Government would 
stand approved by the Parliament. Logi- 
cally, therefore, it would mean that the 
Parliament approved the selection of one 
of the two methods adopted by the Cen- 
tral Government while amending or 
modifying an Entry in the Second Sch. 
Once such a notification received the 
concurrence or the approval of the Par- 
liament it cannot be said that the Cen- 
tral Government did something contrary 
to the legislative policy of Parliament. 
Therefore, the contention raised by Mr. 
Patel that notifications of 1962 and 1968 
were bad in law because they militated 
against the legislative policy of Parlia- 
ment discloséd by the statute is without 
any substance and must fail. 


21. He has next argued that.the power 
of the. Central Governmént under sub- 
sec, (3) of S. 9 extends to amending the 
Schedule for the purpose of enhancing 
or reducing the rate of royalty and does 
not extend to splitting up of the 
mineral into two as the Central Govern- 
ment did by 1968 notification. The 1962 
notification treated all limestones as one 
commodity for the purpose of levying 
royalty. The. 1968 notification split lime- 
stone into two categories: (i) Superior 
Grade with 45% or more of CaO, (ii) In- 
ferior Grade with less than 45% CaO and 
prescribed different rates of royalty for 
them. In 1970 (we state it for the purpose 
of completing the narrative), limestone 
was again treated as one single commo- 
dity without any distinction between its 
grades. The question, 
We are required. to consider is whether 
under sub-sec. (3) of S. 9 of the Act, the 
Central Government had the power to 
split limestone into different grades for 
the purpose of levying royalty at differ- 
ent rates. Our attention in this connec- 
tion has been invited by Mr. Nanavaty 
to the decision in V.. Venugopala Ravi 
Varma Rajah v. Union of India, AIR 
1969 SC 1094. It was a decision under the 
Expenditure Tax Act, 1957. The princi- 


‘therefore, which. 
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ple which has been laid down is. that i 
is open to the Legislature to select per- 
sons, properties, transactions and objects, 
and apply different methods and even 
rates for tax, if the Legislature does so 
reasonably. It has been also laid down 
that if the classification is rational, the 
Legislature is frea to choose objects of 
taxation, impose different rates, exempt 
classes of property from taxation, subject 
different classes of property to tax in 
different ways and adopt different modes 
of assessment. In such a case, a taxing 
Statute does not contravene Art. 14 of the 
Constitution. That decision ,turns upon 
the competence of the Legislature to 
draw distinction between different class- 
es of persons or different types of ob- 
jects consistent with the equality clause 
enshrined in Art. 14. It does not turn 
upon the exercise of power by a subor- 
dinate authority which has been em- 
powered by the Legislature to amend 
certain provisions of the Act, 


22. The next decision to which our at- 
tention has been invited is in Hiralal 
Ratan Lal v. S. T. O., Section IU, 
Kanpur, AIR 1973 SC 1034. It was a case 
under the U. P. Sales Tax Act, 1948. The 
State Government was given power by 
the Legislature to select any transaction 
in respect of such goods or class of goods 
as the Government might choose to levy 
a single point sales tax or purchase tax, 
In that context, it has been laid down by 
the Supreme Court :— 


“It is open to the legislature to define 
the nature of the goods, the sale or pur- 
case of which should be brought to tax.” 


However, if such a commodity or goods 
was separated in two parts such as tha 
processed or split pulses from the un- 
split or unprocessed pulses and treat the 
two as separate and independent goods 
for the purpose of levying tax, it could 
not be called in question under law. The 
next decision to which our attention has 
been invited is in Secy. to Govt. of Home 
Department, Tamil Nadu v. Salem Dhar- 
mapuri Omnibus Association, AIR 1975 
Sc 1006. It was a case of levying higher 
tax on contract carriages under the Mad- 
ras Motor Vehicles Taxation Act, 1931, 
There is nothing useful in that decision 
to. which reference needs be made. It is 
clear, therefore, that when Parliament 
has treated a particular mineral as one 
commodity for the purpose of taxation in 
order to earn more royalty, it is apen to 


the Central Government to classify it into 


two grades and to specify different rates 
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of royalty for them. In our opinion, the 
power to modify the rates of royalty con- 
ferred upon the. Central Government car- 
ries with it the power to charge royalty 
at different rates on different kinds of 
the same mineral. The contention raised 
by Mr. Patel that S. 9 (3) of the Act 
does not empower the Central Govern- 
ment to classify them and treat them as 
different commodities, is, therefore, with- 
out any substance and is rejected. 


23. The next contention which he has 
raised under this head is that by 1962 
notification the Central Government per- 
mitted a rebate at the specified rate on 
the royalty collectsd on the limestone. 
1962 notification shows that the Central 
Government for the purpose of allowing 
rebate, excluded from the category of 
limestone, limestone beneficiated by froth 
floatation method: The policy of grant- 
ing rebate can hardly be called in ques- 
tion because to grant rebate is to give 
some concession. Indeed the conces- 
sion must be founded on some ratio- 
nal basis. By 1962 notification wnat 
the Central Government did was 
to give a certain rebate on a particular 
quality of limestone in order to encour- 
age its development. The primary object- 
of the Act is the development of mine- 
rals. In order to carry into effect that 
policy, if the Central Government, in 
exercise of their power to amend the 
rates of royalty, prescribed a particular 
rate for the limestone and allowed rebate 
on a particular kind of. limestone at a 
prescribed rate, all that it did was ta 
exercise its power of fixing the rate of 
royalty. To fix a rate of royalty does not 
mean one rate on a single commodity or 
on different kinds of its quality. Differ- 
ent rates may be fixed and rebate may 
be given in case of certain kind and 
quality. These are different facets of 
power conferred upon the Central 
Government to alter the rate. of royalty. 
We do not think, therefore, that by allow- 
ing rebate upon the particular quality of 
limestone the Central Government, ex- 
ceeded its amending power under S. 9 
(3). In any case, the Parliament under 
©. 28 had approved that notification. 
Therefore, no infirmity in the exercise of 
that power by the Central Government 
existed. We are unable to uphold the 
third contention raised by Mr. Patel in 
its several aspects and it is, therefore, 
rejected. 


24. The last contention is that no ex- 
press power has been conferred upon the 
Central Government by the Act either to 
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change the method of fixing royalty, to 
give rebate and to split. the mineral be- 
cause they are the matters which pertain 
to-the policy of the Legislature. We have 
found in the foregoing paragraphs of this 
judgment that the power which the Cen- 
tral Government has exercised under the 
two notifications is fully implicit in its 
power to amend the rates of royalty in 
regard to limestone. Therefore, nothing 
turns upon whether express power has 
been conferred or not Mr. Patel has fur- 
ther tried to argue that if power to do 
all these things is implied in S. 9 (3), 
then it is excessive delegation of power 
because no objective standards or norms 
have been provided in the Act and its 
exercise is left to the arbitrary will of 
the Government. He has also tried to 
argue that the Central Government may 
exercise its power unreasonably and 
unduly discriminatory rates may be pre- 
scribed for different grades of limestone. 
If, as we have found, the power to do 
all these things is implicit in the amend- 
ing power conferred upon the Central 
Government by Section 9 (3), then, we 
cannot assume that-the Central Govern- 
ment will exercise its power capriciously 
and arbitrarily in all cases. If there are 
norms which can be deduced from the 
parliamentary enactment, it is always 
better. But, if no norms can be deduced, 
then the Court assumes that the Central 
Government will exercise its power rea- 
sonably and in public interest. That the 
Central Government will exercise its 
powers reasonably. and not capriciously 
is.ensured by the enactment of S. 28 
which subjects the exercise of such a 
power to parhamentary check and review. 
Therefore, we do not find that there is 
any excessive delegation of power in this 
behalf. However, in actual exercise of its 
power, if the Central Government acts 
Capriciously or arbitrarily in any given 
case, it is open to the aggrieved person 
to call that action in question. However, 
merely because the Central Government 
may exercise the power capriciously or 
arbitrarily in some cases, it cannot be 
said that the power which is implicit in 
S. 9 (3) of the Act has been delegated to 
the Central Government jn excessive 
form. The last contention raised by Mr. 
Patel also fails and is rejected. 


25. Except that 1970 notification is ul- 
tra vires Section 9 (3), all the contentions 
which Mr. Patel has raised fail. In the 
result, the petition is partly allowed and 
it is declared that the 1970 notification 
is void and unenforceable at law. Rule is 
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made absolute to the above extent with 
no order as: to costs in the circumstances 
of the case, 


Petition partly allowed. 
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Rabari Mahadevy Amra, Appellant. v. 
Prant Officer, Radhanpur, Respondent. 

First Appeal No. 86 of 1974, D/- 15-1- 
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Land Acquisition Act (1894), Sec- 
tion 31 (2), Second proviso —— Protest 
against quantum of compensation con- 
templated by proviso — Need not be in 


writing. (Para 4) 
Cases Referred : Chronological Paras 
AIR 1975 Punj & Har 66 (FB) 6 
AIR 1964 Cal 283 5 


Miss Kusum M. Shah, for Appellant; 
J. U.- Mehta, Asst. Government Pleader, 
for Respondent. 


JUDGMENT:— A poor and ignorant 
agriculturist, who received the amount 
of compensation fixed under the award 
of 28th March, 1968, is sought to be 
denied due compensation in respect of 
his land acquired by the State Gov- 
ernment on the hypertechnical ground 
that the protest under he second pro- 
viso to Section 31 (2) of the Land Ac- 
quisition Act, 1894 (hereinafter refer- 
red to as ‘the Act’) was not made in 
writing before he accepted the said 
amount. Section 31 (1) provides that on 
making an award under Section 11,. the 
Collector shall tender payment of the 
compensation awarded by him to the 
persons interested, entitled thereto ac- 
cording- to the award, and shall pay it 
to them unless prevented by some one 
or more of the contingencies, mention- 
ed in the next sub-section. Sub-sec. (2) 
next provides that if the persons inter- 
ested do not consent to receive the 
amount of compensation awarded to 
them or if there be no person compe- 
tent to alienate the land, or if there be 
any dispute as to the title to receive 
the compensation or as to the apportion- 
ment of it, the Collector shall . deposit 





*Only portions approved for reporting 
by High Court are reported here. 


**Against decision of H. N. Joshi, Asst. 
J., Banaskantha at Palanpur, in Land 
Acquisition Ref, No. 1 of 1970. 
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the amount of the compensation in' the 
court- to which a reference under Sec- 
tion 18 would be submitted, provided 
that any person admitted to be interest- 
ed may: receive such payment under 
protest as to the sufficiency of the 
amount. Then comes the next proviso 
with which we are. presently concerned 
and it reads as -under:— 


“Provided also that no person who 
has received the amount otherwise than 
under protest shall be entitled to make 
any application under Section 18.” 


It is the- case of the respondent State 
that the amount awarded to the ap- 
pellant under the award of 28th March, 
1968 was received without protest and, 
hence, the reference under Section 18 
of the Act was clearly incompetent in 
view of the second proviso reproduced 
above. In order to examine the merit of 
this contention’ a few facts may be 
noticed. 


2 The appellant was the owner of 
S. No. 507/1 of village Khimana ad- 
measuring about 17 gunthas 8 Annas on 
the date of notification under S. 4 of 
the Act. In course of time notification 
under Section 6 of the Act was issued 
and the applicant was served with a 
notice ex. 45 dated 4th September 1967 
under Section 9 of the Act for fixation 
of compensation in respect of the ac- 
quired land. On 28th March 1968 the 
award was pronounced fixing the com- 
pensation in respect of the acquired 
land of the appellant at Rs. 241.50. in- 
clusive of solatium. This amount was 
received by the appellant on 3rd April, 
1968 under the receipt ex. 46. There is 
no mention in this receipt ex. 46 that 
the amount was received by the ap- 
pellant under protest. The appellant 
claimed a reference under Section 18 
of the Act on 24th September, 
1968 and the Assistant Collector, . 
Radhanpur, made a reference to the 
District Court, Banaskantha at Palanour 
as desired by the appellant. That 
reference was numbered as Reference’ 
No. 1/70 and was heard by the learn- 
ed Assistant Judge, Banaskantha at 
Palanpur who dismissed the reference 
by his order dated 20th September, 1972 
taking the view that the amount of 
compensation was not received by the 
appellant on 3rd April, 1968 under pro- 
test and, hence, reference was not com- 
petent in view of the second proviso to 
Section 31 (2) of the Act. It is this view 
of the learned Assistant Judge -which is 
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assailed by the original applicant ež 
reference No. 1/70 in appeal before th: 
court. 


3. It may at once be mentioned thi 
‘the case of the appellant at the stage 
of evidence in the said reference wer 
that before he received the amount Ë 
question on 3rd April, 1968, he had tok 
the Mamlatdar, Kankraj, that he wer 
not satisfied with the amount of corm 
pensation fixed under the award br. 
the Marmlatdar informed him that te 
may claim additional compensation Ë 
the Palanpur Court and in the mear- 
time accept the. compensation amour- 
fixed under the award of 28th Marck 
1968. It is further the say of the ap- 
pellant that he was told by _ tke 
Mamlatdar, Kankraj, that his protes: 
would be kept pending and, hence, Fe 
accepted the amount in question on 3: 
April, 1968. Therefore, the case of the 
appellant in the reference was that F£ 
had not accepted the amount of corm- 
pensation without raising a pre- 
test as to the sufficiency of the sa 
amount and that the payment of Rupees 
241.50 ps. was received on 3rd Aprë 
1968 under protest by him. It is, there- 
fore, the say of the appellant that tkz 
case is not governed by the second prc~ 
viso to Section 31 (2) of the Act ar 
the learned trial Judge was wrong = 
concluding that as the protest was neci 
made in writing, it could not be sa 
that the amount was received unda 
protest within the meaning of tł: 
second proviso reproduced earlier. It : 
further the contention of the appellar- 
that the learned trial Judge was wrot 
in rejecting the evidence of the ar- 
pellant and his two witnesses, Galab <- 


Khodaji Ex. 39 and . Meruji Shambhu 


Ex. 41 on the question that the amourt 
of compensation was accepted by tk= 
appellant after raising a protest as re- 


gards its sufficiency. - The  learr=- 
ed trial Judge fixed the add» 
tional amount of compensatio- 
which he would have awards 


to the appellant but for this technical 
bar at Rs. 2994.60 Ps. with interest ef 
4% per annum from the date of takinz 
possession of the land till the date ci 


payment, 


4. The short question which arise: 
for consideration is whether the pre- 
test to be lodged.under the second pre- 
viso to S. 31 (2) must be in writings 
or can be an oral one also. The pro- 
viso merely states that no person wha 
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has received the amount otherwise than 
under protest shall be entitled to make 
any application under S. 18 of the Act. 
Even the first proviso which entitles a 
person admitted to be interested <o re- 
ceive the amount of compensatior de- 
termined under the award under pro- 
test as to its sufficiency does nol pro- 
vide that the protest must be reduced 
to writing. There is nothing ir the 
second proviso to Section 31 (2 that 
the person receiving the amount must 
receive the same under a written pro- 
test so as to be subsequently entit.ed to 
make a reference under Section 18 of 
the Act on the question of sufficiency 
of the amount awarded in respsct of 
the acquired land. The learned Judge 
relied on a passage from V. G. Rama- 
chandran’s (8rd Edition) on the Law of 
Land Acquisition which reads as “der: 


“The mode of protest is generally by 
endorsing on the counterfoil of the 
cheque or the receipt taken by the 
Collector, that the payment is taken 
under. protest. There must be som=2thing 
in writing indicative of the protest.” 
This observation merely states that 
generally the protest is recorded ky en- 
dorsing on the counterfoil of the cheque 
or the receipt taken by the Colector 
the fact that.the amount is aceepted 
under protest. The subsequent sentence 
that there must be something in writ- 
ing indicative of the protest merely 
deals with the recording of a protest 
made by the owner while acceptirg the 
amount of compensation. That observa- 
tion does not mean that there cannot 
be an oral protest made at the time of 
accepting the amount fixed under the 
award. There is nothing in the statute 
to show that the protest must neces- 
sarily be in writing and if an ora. pro- 
test is not only pleaded but also prov- 
ed that would not be sufficient <o re- 
move the bar created by the second 
proviso to Section 3] (2) of the Act. To 
lay down that the protest ought to be 
in writing is to read words in the 
statute which are not present. A per- 
son who accepts the amount without a 
written protest runs the risk af his 
reference being refused on the ground 
that it suffers from the statutory bar 
created by. the second proviso to Sec- 
tion 31 (2) of the Act. I am, therefore, 
of the opinion that the learned trial . 
Judge was not right in holding that 
since the protest was not in writing, 


the statutory bar created by thesecond _ . 
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proviso to Section 31 (2) was attracted 
and the reference was incompetent. 

5. Mr. Mehta, the learned advocate 
for the respondent, invited my atten- 
tion to two decisions in support of his 
contention that the protest ought to be 
in writing. In Suresh Chandra Roy v. 
The Land Acquisition Collector, Chin- 
surah AIR 1964 Cal 283, Banerjee, J. 
observed as under in para ĝ on page 
284: 


“Moreover an application for refer- 
ence is not the proper document where- 
in to record such a protest. A protest 
ought to be made, firstly, in the ap- 


plication for receiving the is- 
puted amount of compensation, 
if any such application is to be 
at all made and must be re- 


corded in the receipt granted show- 
ing that the disputed amount of com- 
pensation money was accepted under 
protest.” 


These observations do not goa to show 
that the protest contemplated by the 
second proviso to Section 31 (2) must 
be in writing and anoral protest cannot 
be entertained. The observations merely 
indicate that the protest can be raised 
in the application for withdrawal of 
amount, if any such application is re- 
quired to be given and can be endorsed 
on the receipt under which payment is 
made. The decision does not tay down 
an absolute proposition of law that an 
oral protest is not contemplated by the 
second proviso to Section 31 (2) of the 
Act. 


6. Mr. Mehta then relied on a deci- 
sion of the Full Bench of the Punjab 
and Haryana High Court in State of 
Punjab v. Smt. Harcharan Kaur, AIR 
1975 Punj & Har 66. In thai case the 
Full Bench after considering the 
language of Sections 18, 20 and 31 ob- 
served that the policy of the legislature 
is clear from the collective reading of 
the said three sections that any person 
who has accepted the award is not 
entitled to make an application under 
Section 18 of the Act nor is he entitled 
to receive notice of any application that 
may have been made by some other 
person. It was then observed as under 
at page 71: 


“Since Section 31 (2), Second Proviso 
of the Act creates a statutory bar to a 
person who has accepted the compensa- 
tion without protest from making an 
application under Section 18 of the Act, 
it is the duty of the court, if an objec- 
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tion is raised by the respondent, to de- 
termine whether the applicant has the 
right to make the application or not. If, 
he comes to the conclusion that the ap- 
plication had been made by a person 
who had accepted the award, he must 
throw out the reference without decid- 
ing it on merits. Such a decision will 
disentitle the applicant from claiming 
any enhancement in the amount of 
compensation awarded by the Collec- 
tor.” 


It is clear from these observations that 
what the court dealing with a refer- 
ence under Section 18 of the Act is 
enjoined to do is to make an inquiry as 
to whether the amount of compensa- 
tion was accepted by the applicant 
without protest i. e. whether the ap- 
plicant had accepted the award with- 
out a demur and if the court comes to 
the affirmative finding on this question, 
it is bound to reject the reference in 
view of the statutory bar created by 
the second proviso to Section 31 (2) 
of the Act. There is, however, nothing 
in this judgment to infer that their 
Lordships were of the view that the 
protest contemplated by the second 
proviso. to Section 31 (2) of the Act 
must be a written protest. and an oral 
protest was not contemplated by the 
the said proviso. 

7. In view of the above, I am of the 
view that the learned trial Judge was 
not right in concluding that as the ap- 
pellant had not. lodged a written pro- 
test at the time of withdrawal of the 
amount, he was debarred from claim- 
ing additional compensation in a refer- 
ence under Section 18 of the Act. 

8-9. [ xx xx xx] 

Appeal allowed, 
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JUDGMENT :—. The principal questicn 
urged in this appeal, at the instance ož 
. the original plaintiff of Civil Sur 
No. 1858 of 1970 on the file of City Civi- 
Court, Ahmedabad, relates to the vire: 
of the provisions of S. 47-A inserted br 
S. 21 of the Land Acquisition (Gujarac 
Unification and Amendment Act, 19€% 
precluding: the right to challenge the ac- 
tion of District Magistrate or the Police 
Commissioner for erforcing surrender ož 
land from a person opposing or impec-~ 
ing in taking possession under the Lam. 
Acquisition Act. The ‘question arises 
the following circumstances ;— 


The land in question is of S. No. 132 
situate opposite Danapith Fire-Brigace 
‘building of the Ahmedabad Municipa. 
Corporation in the city of Ahmedabad 
The plaintiff claims himself to be tke 


occupant of the said land. It appears tha. - 


a Notification under S. 4 of the Lanc 
Acquisition Act was issued. on Aug. 38 
1955, and Notification under’ S. 6 of tke 
said Act was issued on June 25, 1956 fer 
purposes of extension of the office builc- 
ing of the Corporation. An award in thea- 
behalf appears to have been made in tke 
month of Dec. 1960. A notice as requirec 
under S. 12 (2) of the Land Acquisitior 
Act intimating the award in respect oZ 
the land in question was issued on Dee 
14, 1960. The land acquired belonged tc 
Sunni Muslim Wakf Committee fror. 


(3) doez . 
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which the plaintiff claims himself to be 
the tenant. Though it is not clear from 
the record, presumably for some inter- 
vening legal proceedings in - natcre of 
suits ete. the possession of the land could 
not be taken over from the afo-esaid 
Committee in.spite of the notice oi Dec. 
14, 1960 purported to be under S. 12 (2) 
of the Land Acquisition Act. After the 
suits were disposed of somewhere in 
June, 1969, the impugned notice oz Jan. 
21, 1970 was served on the plaintif:, cal- 
ling upon him to hand over quiet and 
peaceful possession of the land acquired. 


2 Being aggrieved by this notice, the 
Plaintiff filed the present suit ir the 
City Civil Court at Ahmedabad seeking 
declaration that the Special Land Acqui- 
sition Officer had no authority to issue. 
the notice and it was bad in law, void 
and ineffective, inasmuch as the acquisi- 
tion proceedings were taken behind his 
back and also because S. 47-A under 
which the action was purported tc have 
been taken is ultra vires the Constitution 
as violating Arts: 14 and 19 (1) (f) of the 
Constitution. 


3. The State Government, as well as 
the Commissioner of the Municipal Cor- 
poration, who were original defendants 
Nos. 1 and 2 respectively, resistec the 
suit contending, inter alia, that the Gov- 
ernment was satisfied on the inquiry be- 
ing held under S. 5-A of the Land Ac- 
quisition Act that the land was reauired 
for -public purposes of the extension . of 
the Municipal Office building. Requisite 
notices were served on. the persons in- 
terested and the prescribed notifization 
under S. 6 was -also made accorcingly. 
The Special Land Acquisition Officer 
made the award on 4th Dec., 1960 and 
the notice under S. 16 of the Land Ac- 
quisition Act was issued to -the persons 
interested to hand over possession on 
lst Jan., 1961. Since the possession 
was not. ' delivered, the.. Taluka Magis- 
trate was moved to enforce possession 
under S. 47 of the Land Acquisition Act. 
The aggrieved persons had obtained in- 
junctions restraining the defendants from 
enforcing the possession. The impugned 
notice of 3ist January,1970 was -ssued 
when these injunctions were. discharged. 
They also joined issue that S. 47-A Jf the 
Land Acquisition Act was violatire of 
Arts. 14 and 19 (1) (f) of the Constitution, 
and they denied that the remedy of com- 
pensation was illusory. 


4. The learned City Civil J nage rais- 
ed necessary issues and. rejected al the 
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contentions of the plaintiff, particularly 
that the plaintiff was a person interested 
at the time of the issuance of the notice 
under Ss. 4 and 6 of the Act. The conten- 
tion about the vires of the provision con- 
tained in S. 47-A was also negatived, be- 
cause the learned Judge did not agree, 
on consideration of the Scheme of the 
Land Acquisition Act, and particularly 
the provision contained in S. 47-A of the 
Land Acquisition Act, that it discriminat- 
ed the people of the State of Gujarat by 
denying them the right to challenge the 
action of the District Magistrate or the 
Police Commissioner for enforcing the 
surrender of possession in a Court of law 
by a regular civil suit and obtaining in- 
terim reliefs restraining them from tak- 
ing over the possession. The learned 
Judge also could not agree that the pro- 
vision in question was unreasonable re- 
striction on the right to hold and enjoy 
the property. In that view of the matter, 
he, by his order of 31st Jan., 1974 dis- 
missed the suit. It is this judgment and 
order which have been challenged in this 
appeal before me. 


5. The first contention urged on be- 
half of the appellant is that the entire 
acquisition proceedings were bad in law 
and void, inasmuch as no notices as re- 
quired under Ss. 4 and 5-A and S. 6 were 
served on the plaintiff. I have, therefore, 
to consider, whether the plaintiff was 
entitled to a notice as claimed by him. In 
other words, whether he was a person 
interested on the relevant date of those 
notices. It is an admitted position in the 
evidence of the plaintiff, which is record- 
ed at Ex. 52 on the record of the trial 
Court, that his brother Abdul Rehman 
Sultansha was the tenant of the land in 
question. The plaintiff claimed that he 
was a partner with his brother. In sup- 
port of this statement he has produced 
partnership deed at Ex. 67. It is also ad- 
mitted that the partnership was dissolved 
somewhere in the year 1960 and the 
plaintiff claimed to be in exclusive pos- 
session of the land in question pursuant 
to the dissolution of the partnership, 
What has weighed with the trial Court, 
in rejecting the contention of the plaintiff 
that he is an interested person, were a 
few circumstances, which have been 
brought out in his evidence, They are,— 


(1) that the rent was said to have been 
paid by the plaintiff to the Wakf Commit- 
tee on behalf of his brother. In other 
words, all the rent receipts were in the 
name of his brother; 
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(2) That the Municipal records did not 
reveal that the plaintiff was the tenant 
of the land in question; 

(3) that the plaintif admitted that he 
did not make any application to the Wakf 
Committee for transferring the tenancy 
of the land to his name after the dissolu- 
tion; 

(4) that the plaintiff failed to examine 
his brother in support of his case that 
he was in exclusive possession in pursu- 
ance of the dissolution of the partner- 
ship; 

(5) that absence in the partnership 

deed, which is to be found at Ex. 67 on 
the record of the suit, of a clause imdi- 
cating that the tenancy rights were to be 
treated as the estate of the firm, though 
there was a clear agreement expressed in 
clause 9 that medicines, drugs and other 
articles of the dispensary were of the 
co-ownership of both the parties. 
In the circumstances, therefore, I do not 
think that there are any justifying 
grounds for me to interfere with this 
finding of the learned Judge that the 
plaintiff was not an interested person at 
the relevant time. 


6. The learned Judge, following a de- 
cision of this Court in Isabhai Musabhai 
Patel v. Ahmedabad Municipal Corpora- 
tion, (1971) 12 Guj LR 338, held that the 


plaintiff was not entitled to file the suif 


challenging the acquisition proceedings 
as he was not an interested person. The 
learned Advocate, appearing on behalf 
of the appellant, made a grievance that 
the decision in question was not appli- 
cable in the facts of the present case, be- 
cause the plaintiff has been found to be 
in possession of the land since the dis- 
solution of the partnership somewhere in 
the year 1960. Now, it is not clear as to 
actually on what date the partnership 
was dissolved since the award in the 
present case has been made in the month 
of Dec., 1960. It was urged on behalf of 
the appellant that the plaintiff was en- 
titled to challenge the impugned notice, 
which has been issued under S. 47-A, 
since he is in possession of the land in 
question. Assuming without admitting, it 
was so urged on behalf of the appellant, 
that the plaintiff was not a tenant on the 
land in question and, therefore, not an 
interested person entitled to various no- 
tices as prescribed under the Land Ac- 
quisition Act, he is certainly entitled to 
challenge the impugned notice since if 
seeks to deprive him of the possession, 
According to the learned Advocate it is 
this notice which furnishes. a cause of 
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-action to him since he is challenging the 
vires of the provision of S. 47-A under 
which the notice has been issued. It was 
contended that if the provision contained 
in S. 47-A of the Act is ultra vires the 
Constitution, the impugned notice, whżzh 
is issued in exercise of the powers confer- 
red by that section, would also be vcid 
and ineffective, and the person aggrieved 
by such a notice is always entitled to 
file suit and claim interim reliefs, if he 
is so entitled. I am of the opinion tLat 
this aspect of the question has been over- 
looked by the learned trial Judge. The 
validity and legality of the notice kas 
been challenged on the ground, inter a_ia, 
that S. 47-A is ultra vires the Consti-u- 
tion, inasmuch as it violates Arts. 14 ed 
19 (1) (f) of the Constitution. It is in that 
context that I have to examine and dec-de 
about the vires of S. 47-A of the Land 
Acquisition Act. 

7. Three intermediate contentions have 
been urged in support of the challerge 
to the constitutional validity of S. 47-A 
of the Land Acquisition Act, viz.:— 

(a) that the power granted to the Dis- 
trict Magistrate or the Police Commis- 
sioner, as the case may be, under S. 47-A 
(2) offends Art. 14 of the Constitution, n- 
asmuch as it is arbitrary, uncanalized 
and without any guideline and, therefxe, 
ultra vires the Constitution; 

(b) that S. 47-A (2) in effect and sub- 
stance is discriminatory since it vests in 
the authority concerned unregulated ofi- 
cial discretion and also because it de- 
prives the people of this State to have a 
right to challenge and agitate the ques- 
tion of the legality and validity of the 
action under the said section in a Covert 
of law and obtain necessary reliefs in 
that behalf; 


(c) that S. 47-A (3), in so far as it če- 
prives the people of this State from ques- 
tioning, in any court of law, any. action 
taken by District Magistrate or the Fə- 
lice Commissioner under sub-section ‘2) 
of S. 47-A and from obtaining inter_m 
reliefs restraining the authorities from 
taking over the possession, constitutes an 
unreasonable restriction on the right to 
hold and enjoy property and, therefore, 
violative of Art. 19 (1) (f) of the Consi- 
tution and, therefore, ultra vires, bad in 
law and void. i 


8. It would be profitable to set out the 


relevant provisions contained in sub-sec-. 


tions (2) and (3) of S. 47-A, which sub- 
stitute the provisions contained in sub- 
sections (2) and (3) in place of S. 47 of 
the parent Act. They read as under:.. 
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*(2) If the Collector is opposed or im- 
peded in taking possession under tnis Act 
of any land or in preventing enjoyment 
of any easement extinguished under this 
Act, he shall, if a District Magistrate, en- 
force the. surrender of the land tc him- 
self, or the closure of such easement and, 
if not such magistrate, he shall apply in 
any area for which a Commissiomer of 
Police has been appointed to the Com- 
missioner of Police and elsewhere to any 
Executive Magistrate and such Commis- 
sioner or Magistrate shall enforte the 
surrender of the land to the Collector, or 
as the case may be, the closure of such 
easement. 


(3) Any action taken by a Ccllector, 
Magistrate or Commissioner of Police 
under sub-sec. (2) shall not be questioned 
in any Civil Court and no injuncticn shail 
be issued by such Court for restraining 
such action, but the aggrieved party shall 
be entitled in such Court to reasonable 
compensation for any damage suffered by 
him by reason of the powers under this 
section being exercised by any such off- 
cer wrongfully or without authority.” 

9. In Ameerunnissa. Begum v Mah- 
boob Begum, AIR 1953 SC 91, the validity 
of Waliuddowala Succession Act, 1950, 
which was put on the.statute book, was 
challenged as offending Article 14 of the 
Constitution as it sought to deprive two 
ladies and their children claiming them- 
selves to be the heirs and successors to 
Nawab Waliuddowala of Hyderabad on 
the ground of ending protracted lifigation 
by denying them the right to agitate the 
question of succession to the estate of the 
deceased Nawab in the Civil Cour. The 
Supreme Court struck down the _egisla- 
tion as it sought to discriminate tie two 
ladies of Nawab from his other heirs by 
denying them the right to agitate the 
question of succession in Civil Court. In 
that context, the Supreme Cour: said 
that to attract the operation of Art 14 of 
the Contitution, it is necessary to show 
that the selection or differentiat:on is 
unreasonable or arbitrary; that it does 
not rest on any rational basis having re- 


gard to the object which the legslation 


has in view. The Supreme Court posed a 
problem in these terms that on what 
principle then the. disability was imposed 
upon the two ladies alone while the claim 
of the other claimants to vindicate their 
right to agitate in court of law wes ac- 
cepted. On the contrary, the legblation 
went further and deprived the two: speci- 
fied individuals of their right ‘to enforce 


their claim in a Court of law in eccord- - ~ 
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ance with the present law which govern- 
ed the community to which they belong- 
ed and, therefore, they have been dis- 
criminated against from the rest of the 
community in respect of their valuable 
right which the law secures to them. The 
Supreme Court did not find that the dis- 
ability was for serving the public purpose 
or securing some advantages to the com- 
munity as a whole that the Legislature 
chose in the case before it to interfere 
with the private rights. The only purpose 
of the legislation, as appeared from the 
preamble was to end certain private dis- 
putes. The object stated in the preamble 
to put an end to a dispute of long stand- 
ing by denying the aggrieved parties to 
vindicate their rights in a court of law 
appeared to be arbitrary and unreason- 
able. The dispute regarding succession to 
the estate of Nawab was a legal dispute 
and without determining the point at 
issue by a properly constituted judicial 
tribunal, a legislation based upon the re- 
port of a non-judicial authority and made 
applicable to specific individuals, who 
were deprived of their valuable right to 
agitate the question, appeared to be action 
within the constitutional inhibition of 
Art. 14 of the Constitution. 


10. Again, when the validity of Vexa- 
tious Litigation (Prevention) Act, 1949 of 
Madras was challenged in Prabhakar Rao 
H. Mawle v. State of Andhra Pradesh, 
AIR 1965 SC 1827 on the ground of viola- 
tion of Arts. 14 and 19, the Court found 
that since the Act was designed to con- 
trol vexatious litigations often resorted 
to habitually and without reasonable 
cause in Civil Courts and Criminal Courts 
and did not deprive any person of his 
right to go to Court the object of the Act 
was the public good. The challenge on 
the ground of violation of Art. 14 was re- 
jected in the following terms when it 
was sought to be urged that it created an 
unreasonable distinction between litigant 
and litigant: 


"o... This argument. is also not accept- 
able to us because the litigants who are 
to be prevented from approaching the 
Court without the sanction of the High 
Court etc. are a class, by themselves. 
They are described in the Act as persons 
who: ‘habitually and without reasonable 
cause’ file vexatious actions, civil or cri- 
minal. The Act is not -intended to de- 
prive such a person of his right to go to 
a Court. It only creates a check so that 
the Court may examine the bona fides of 
any claim before the opposite party is 
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harassed,........ The Act subserves public 
interest and the restraint that it creates 
is designed to promote public good. The 
Act does not prevent a person declared to 
be habitual litigant from bringing genu- 
ine and bona fide actions. It only seeks to 
cut short attempts to be vexatious. In our 
judgment, the Act cannot be described as 
unconstitutional or offending either Arti- 
cle 19 or Art. 14.” 


11. In Kamala Mills Ltd. v. State of 
Bombay, AIR 1965 SC 1942, S. 20 of the 
Bombay Sales Tax Act, 1946, which pro- 
hibited the challenge to the assessment 
made under the Act or the Rules made 
thereunder in any civil Court (sic). The 
Supreme Court referred to a decision of 
the Privy Council in Commr. for Motor 
Transport v. Antill Ranger & Co. Pvt. 
Ltd. (1956) 3 All ER 106 while posing the 
crucial question whether the impugned 
statutory provision purported to extin- 
guish absolutely a cause of action or not. 
If it extinguished a cause of action abso- 
lutely, it would be unconstitutional. The 
Supreme Court examined the scheme of 
the Act to find out whether an  assessee 
is entitled to refund of the tax illegally 
recovered from him, and found that the 
Act did provide machinery for determin- 
ing whether the assessment was legal or 
illegal and also for refunding the amount 
of tax illegally collected. Having found 
that the alternative remedy was prescrib- 
ed by the Act for recovery of illegally 
collected tax, the provision contained in 
Section 20 of the said Act, even if it is 
widely construed so as to constitute an 
absolute bar against the institution of a 
suit challenging the illegal assessment 
orders, was constitutionally valid; þe- 
cause, it did not extinguish the cause of 
action to obtain the refund of illegally re- 
covered tax. 


12. It is in the light of the above prin- 
ciples that I have to examine whether the 
impugned provision is violative of Arti- 
cle 14 and/or 19 of the Constituton. It 
cannot be said that there is uncanalized 
arbitrary power invested in the District 
Magistrate or Police Commissioner, be- 
cause no guideline is prescribed under 
the section. The guideline is apparent in 
the provision contained in sub-sec. (2) of 
S. 47-A. The District Magistrate or the 
Police Commissioner has to enforce the 
surrender of possession if the Collector is 
opposed or impeded in taking possession 
of any land under the Act. In other words, 
the action is contemplated only if there 
is opposition or impediment in taking over 
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possession by the Collector under the 
jLand Acquisition Act. The Act enanas 
the authorities to take over possession 
when an award is made under S. 11 and 
the amount of compensation as awarded 
is deposited in the Collectorate . under 
S. 12 read with S. 16 of the Land Acquizi- 
tion Act or in cases where the urgency 
clause is applied under S. 17 of the said 
Act by issuing the prescribed notices in 
respect of the special classes of proper-y 
specified therein. It cannot be said that 
the classification, which has been mede 
by sub-sec. (2) is unreasonable or wn- 
intelligible and has no nexus with the 
object of the Act. Forcible action of sur- 
rendering possession is envisaged in case 
of those persons who meet out opposition 
or impediment in taking over of the pos- 
session as permitted under the Land Az- 
quisition Act. The object of the Land £2- 
quisition Act is to acquire property for 
public purpose, If any impediment or 
opposition is created in carrying out this 
avowed object of the legislation, it must 
be forcibly and speedily removed. The 
provision is essentially for public gooi. 
It cannot, therefore, be urged success- 
fully that there is no intelligible class#i- 
‘|cation having reasonable nexus with the 
object and, therefore, the power is arbi- 


trary or uncanalized. I do not think tkat. 
any discretion is vested in the authority - 


to pick and choose if the District Mags- 
trate or the Police Commissioner is moy- 
ed by the Collector when he is opposed 
or impeded in taking over the possessicn; 
the authority has ta act. He would have 
no discretion in the matter. In that view 
of the provision, the challenge under 
Art, 14 must fail. : 


13. The challenge to sub-sec. (3) is 
ltwofold: in the first place, it discrim- 
nates and, therefore, amounts to breath 
of rule of law under Article 14, and 
also constitutes unreasonable restrictimm 
on the right to hold and enjoy property. 
{ do not think that.the challenge on tre 
ground of discrimination is well founded. 
No discrimination has been made be- 
tween groups or persons amongst tie 
people of the State of Gujarat. The prr- 
vision has been inserted in the Land Ac- 
quisition Act for the entire State of 
Gujarat. The contention that it discrirr:- 
nates the people of Gujarat from t3e 
people of other parts of the country is 
entirely misconceived. A special provi- 
sion of a statute for a particular State is 
not unknown and it cannot be challenged 


on the ground that it discriminates sinze 
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that provision is not applicable to the 
entire country. - 


_14. The second limb of the ckallenge 
is on the ground that it amounts lo wn- 
reasonable restriction on the right to hold 
and enjoy property. I am uneble to 
accede to this submission for the follow- 
ing reasons; It cannot be said that any 
person aggrieved by the acquisizion is ' 
deprived of his right to agitate tha ques~ 
tion of the legality or validity of acqui- 
sition proceedings in a Court cf law. 
S. 52 of the Land Acquisition Act contem- 
plates such a suit or other proceedings 
against any person for anything done in 
pursuance of the Land Acquisition Act 
after giving statutory notice in writing 
of the intended action and cause thereof. 
If a person successfully challenges the 
validity or legality of the acquisition pro- 
ceedings, he is entitled ‘to necessary re- 
liefs including the restoration of the 
possession of the property, if it is taken 
over by the Government or the acquir- 
ing body. What sub-sec, (3) of S. 47-A 
prohibits is that the action of the Collec- 
tor or the Magistrate or the Commis- 
sioner of Police under sub-sec. (2) for en- 
forcing the surrender of possession from 
a person in occupation of the pzoperty 
acquired cannot be questioned in a Civil 
Court, and no injunction could be issued 
by the Court for restraining stch an 
action of taking over of possession. In 
other words, the person aggrieved by the 
acquisition proceedings cannot merely 


challenge the ‘action of taking ower of 





possession and obtain any interim relief 


of injunction ete. in that behalf. None- 


theless, sub-sec. (3) further provid=s that 
the aggrieved party would be entitled to 
move such Court for reasonable cempen- 
sation for any damage suffered b7 him 
by the reason of the exercise of the 
powers under sub-sec. (2). The agsrieved 
party is, therefore, entitled to claim com- 
pensation in the Court for wrong ul ex- 
ercise of such powers or exercise of 
powers without authority. The authority 
for exercise of the power is authcrity of 
law. If the acquisition proceedings are 
ultimately held to be bad in law, cr void, 
the action of the Magistrate or the Dis- 
trict Magistrate or the Police Cemmis- 
sioner, as the case may be, of enforcing 
the surrender of possession -in pursuance 
of such acquisition proceedings, wculd be 
Clearly without authority. In that event 
also, the aggrieved person is enticled to 
compensation. It cannot, therefore, be 
said that the cause of action or a part 
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thereof is extinguished by sub-sec. (8). 
It is merely a remedy to resist the action 
of the District Magistrate or the Police 
Commissioner, as the case may be, to ob- 
tain the possession by forcible means, by 
filing a suit and obtaining an injunction 
at the interim stage. The right to get 
compensation besides whatever relief a 
successful party would be entitled to in 
case of acquisition being held illegal or 
void is assured under sub-section (3). If 
a District Magistrate or a Police Commis- 
sioner enforces the surrender of posses- 
sion wrongfully or without authority of 
law he would expose the Government 
to the consequences of compensation. It 
cannot, therefore, be urged that this re- 
striction is in any way unreasonable so 
as to infringe the right to hold and enjoy 
the property as guaranteed under Arti- 
cle 19 (1) ($ of .the Constitution. The 
challenge on that count should also fail 
and is rejected. 


15. The result is that there is no sub- 
stance in this appeal which fails and is 
dismissed, but having regard to the facts 
of this case, there should be no order as 
to costs. The impugned notice snould not 
be enforced till 30th Sept., 1978 on the 
plaintiff furnishing an undertaking to 
this Court by 5th August, 1978 that he 
would not part with the possession in 
favour of any other person and would 
hand over quiet and vacant posszssion of 
the land in question to the State Govern- 
ment on the expiry of the aforesaid 
period. 

Appeal dismissed. 
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A. N. SURTI AND 
S. B. MAJMUDAR JJ. 

Bhogilal Vithaldas Sanghani, Appel- 
lant v. Dr. (Smt.) Sarojbahen Dhirajlal 
Ranpura, Respondent. 

First Appeal No. 65 of 1974, D/- 19-2- 
1979.** 

Torts — Malicious prosecution — Suit 
for — Under agreement A to sell his 
house to B—B paying earnest money —A 
not disclosing that house was burdened 
with mortgages — On coming to know 
about mortgages B starting criminal case 
against A—A discharged — Prosecution of 


*(Only portions approved for reporting 
by High Court are reported here.) 


**(Against decision of N. D. Nanavati 
Joint Civil J. (Sr. Divn.) Rajkot in Spl. 
Civil Suit No. 60 of 1972.) 
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Bhogilal v. Sarojbahen (Majmudar J.) 


A.I. RB. 


A: held was not malicious — Suit for mali- 
cious prosecution by A against B was 
not maintainable. 


In order to bring home the charge of 
malicious prosecution and to sustain a 
suit for damages the plaintiff must esta- 
blish that the prosecution was launched 
with an oblique motive only with a view 
to harass the plaintiff. The mere fact 
that the criminal proceedings resulted in 
acquittal or discharge of the accused will 
not establish malice on the part of the 
complainant. Under an agreement A was 
to sell his house to B for Rs. 15,001/-, B 
paid Rs. 2000/- as earnest money. While 
entering into the agreement A did not 
disclose that the house was burdened 
with mortgages and mortgage suits were 
pending but made a positive misleading ` 
Statement that title to the. house was 
clear and there was no mortgage debt 
outstanding. Feeling that he had been 
duped B filed a criminal case against A 
under S. 420 Penal Code which ended in 
discharge of A. In such a case the crimi- 
nal case filed by B could not be said to 
be malicious because it was filed by B. 
under bona fide belief that he had been 
cheated by A and was made to part with 
Rs. 2000/-. Therefore the suit by A 
against B for damages for malicious pro- 
secution was not maintainable. The dis- 
charge of A in the criminal case was im- 
material. So also for establishing malice 
on B’s part A could not press into service 
the principle of buyer beware and say 
that B should have been careful and 
could have immediately detected ‘the 
existing mortgages by inspecting the re- 
gister maintained in the Registrars of- 
fice. AIR 1973 Madh Pra 79 Dist. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1973 Madh Pra 79 © 9 


S. M. Shah, for Appellant; J. R. Nana- 
vati, for Respondent, . 

MAJMUDAR J.:— An unsuccessful 
plaintiff whose suit for damages on the 
ground of malicious prosecution has been 
dismissed by the trial Court has appro- 
ached us by way of this appeal. 


2. A few facts leading to this litigation 
may be briefly stated: The plaintiff-ap- 
pellant was serving at the relevant time 
as a steno-typist in the Bank of Baroda 
at Rajkot drawing a total pay of 
Rs. 564.45 p. on the date of the institu- 
tion of the suit including bonus and other 
payments. The plaintiff had purchased a 
house in Ramkrishnanagar Street No. 7-A 
at Rajkot for Rs. 10,500/- and spent about 
Rs. 5000 in’ carrying out ‘modifications 
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etc: in the said house.. The case of th2 
plaintiff further is that he wanted to sell 
this house and to get another house af 
his own on the land which he wanted ta 
purchase by taking loan from the bank; 
for that purpose in the year 1968 he gat 
published an advertisement inviting 
offers from prospective purchasers of his 
house; that the said advertisement dit 
not bring any fruit and the plaintiff re- 
peated this effort in 1970. The plaintiff 
had also informed a broker Jagjival 
Parekh to find out a purchaser and ihs 
broker is said to have found out the de- 
fendant and a Satakhat was executed o1 
26-7-70 for Rs. 15001/- and the plaintitf 
received Rs. 2000/- as earnest money. The 
defendant respondent was a medicel 
practitioner and was transferred from 
Babra to Rajkot at the relevant time thet 
she was staying with her father in the 
same locality where the plaintiffs house 
is situated. The case of the plaintiff is 
that the defendant agreed to purchase, 
as stated above, the plaintiff’s house and, 
therefore, a Satakhat was executed. Tne 
plaintiff’s case is that the defendant an 
her husband had seen the house, made 
inquiries about the title and there was a 
clear talk that the house had been mort- 
gaged twice and the total debt of the 
mortgagee outstanding was Rs. 7676/- and 
according to the plaintiff he had stated 
that out of the consideration mortgage 
debts had to be first settled and there- 
after a sale deed could be executed in 
her favour. The plaintiff further stated 
that the second condition was also 
agreed upon between the parties that the 
defendant was bound to advance 
Rs. 5000/- out of consideration to the 
plaintiff to enable the plaintiff to pur- 
chase a plot of land and the plaintiff 
stated that actually on 7-9-1970 as a re- 
sult of the negotiations between the par- 
ties he entered into a Satakhat with one 
Raghavji Tribhovan for the purchase ct 
a plot for Rs. 4828/- and paid earnest 
amount of Rs. 750/-. The plaintiff's fur- 
ther case is that the defendant later on 
changed her mind after the Satakhat was 
executed because she had no cash for 
payment of consideration and she wante= 
to get out of the ccntract dated 26-2-70. 
The plaintiff further stated that on the 
instigation and guidance of her father, 
the defendant gave a notice on 14-10-1970 
and thereby committed a breach of Sata 


khat; that the said notice was premature 
because time limit of 90 days was gettinz 
over on 26-7-70. The notice was replied 


to by the plaintiff on 23-10-1970; that thz _ 
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defendant on the advice of her father 
filed a false criminal complaint under 
S. 420 read with S. 34 of the IPC in the 
Judicial Magistrate’s Court at Rajkct. The 
plaintiff alleged that the particulars of the 
complaint were got published in Jai Hind 
and Nutan Saurashtra of 10-11-70 and 
thus the prestige of the plaintiff suffered 
heavily among the members of staff in the 
Bank and his friends and relatives in the 
community. The plaintiff gave details of 
the damages suffered by him for false 
complaint which came to Rs. 22000, out of 
total Rs. 22188.67 p. which he aetually 
suffered. 


~ 


3. The defendant-respondent resisted 
the suit by her written statement, Ex. 12 
and submitted that the plaintiff never 
told her at the time of Satakhat that the 
house was under mortgage or thet the 
suit was pending. She stated that there 
was no condition at the time of Setakhat 
that she was to advance Rs. 5000/- to the 
plaintiff before actual sale to enabie him 
to purchase a plot of land. The defendant 
further denied the allegation cf the 
plaintiff that she had made breach of the 
Satakhat by demanding performance 
from the plaintiff by issuing a notice 
dated 4-10-1970. It was the contention of 
the defendant that in reply to that notice 
the plaintiff wrongfully refused t3 exe- 
cute the sale deed characterising that 
notice as premature. The defendant stated 
that by. the fact that she issued notice 
calling upon the plaintiff to perfo-m his 
part under the Satakhat, she indicated 
her readiness to perform her part of the 
contract. The case of the defendart fur- 
ther is that the complaint filed by her 
against the plaintiff and Jagjivan Parekh 
was not false. She stated that at the time 
of Satakhat the plaintiff never intormed 
her that the house was under two mort- 
gapees and that suits were pending in 
Courts against him for realisation of the 
mortgage dues. The defendant denied 
that she had filed false complaint at the 
instigation of her father and that she 
caused the particulars printed in the 
newspapers in order to receive back 
Rs. 2000/-. She stated that she came to 
know of the mortgages by the plaintiff 
only when she received a reply to her 
notice. The defendant admitted that in 
the criminal case the plaintiff and the 
broker were discharged but averred that 
she had not filed that complaint malici- 
ously and that the plaintiff had suffered 
no damages thereby or by the publica- 
tion of the report in the newspapers. 

4 to 8. x xX. x x. 

4 
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9. In view of the aforesaid oral and 
documentary evidence on record, we find 
that the version of the plaintiff that he 
had told the defendant regarding the 
existence of mortgages and suits pertain- 
ing to them at the time of the suit agree- 
ment is obviously a false story and the 
clear recitals in the agreement of sale 
point to the contrary. It appears,to us 
that only for the first time in his reply 
to the defendant’s notice the plaintiff 
pointed out about the relevant mortgage 
burden on the suit house and about the 
suits pending in the Court. Under these 
circumstances, if the defendant felt chea- 
ted, she would be justified in initiating 
criminal proceedings against the plaintiff 
and it could not be said under the cir- 
cumstances that her act to approach the 
Criminal Court was malicious in any 
manner whatever. Having bona fide be- 
lieved that she was duped and she was 
made to part with Rs. 2000/-, if she ap- 
proached the Criminal Court for redress 
of her grievances, there was nothing mali- 
cious in the same. Criminal proceeding 
may result in the discharge of the accu- 
sed as conviction depends upon exact 
proof and evidence led by the prosecu-~ 
tion at the trial but that will not affect 
the bona fide nature of the proceedings 
taken out by the complainant. Merely 
because criminal proceedings result in 
acquittal or discharge of the accused it 
will not establish malice on the part of 
the complainant. In order to bring home 
the charge of malicious prosecution and to 
sustain a suit for damages it was required 
to be established by the plaintiff that the 
prosecution was launched with an oblique 
motive only with a view to harass the 
accused and it would then be a malicious 
act. If it was established that the defen- 
dant honestly believed that she was jus- 
tified in launching prosecution the allega- 
tion of malice against her would evapo- 
rate in air and the plaintiff would not 
be entitled to a decree for damages in 
tort on the ground of malicious prosecu~ 
tion. In the present case, we have found 
as a fact well established on the record 
that the plaintiff did not inform the de- 
fendant regarding the pendency of mort- 
gage suits and the existence of mortgage 
dues on the suit house at the time when 
the suit agreement was entered into and 
subsequently this fact was brought to her 
notice. She would naturally feel aggriev- 


ed and under the circumstances if she 
filed a criminal complaint, it could not 


be said that there was any malice in- 
herent in her approach to the Criminal 
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Court for the redress of her felt grievan- 
ces. Mere discharge of the plaintiff by 
the Criminal Court was not sufficient to 
bring home the allegations of malice to 
the defendant. In the present case we 
find that the plaintiff has failed to lead 
cogent evidence to show that there was 
any malice on the part of the defendant 
when she filed criminal complaint against 
him. It is not possible for us to accept the 
submission of Mr. Shah that the plaintiff 
had informed the defendant at the rele- 
vant time about the existence of mort- 
gage on the suit property and the pen- 
dency of the mortgage suits and, there- 
fore, the conclusion is inevitable that the 
defendant rightly believed to have been 
duped when she came to know for the 
first time by reading the plaintiff's reply 
that the property which was to be sold 
to her was burdened with two mortgages 
and there was mortgage litigation pend- 
ing in the Court pertaining to the suit 
property. Mr. Shah has alternatively sub- 
mitted that even if pendency of the mort- 
gage proceedings and the existence of the 
mortgage burden was not brought home 
to the defendant at the time of the suit 
sanakhat, it could not be said that the 
plaintiff was bound to disclose these 
facts as he would lose his prospective 
purchaser. That the - defendant shouid 
have been careful on the principle of 
buyer beware and she should have cared 
to inspect the register maintained by the 
office for registration of documents. She 
could have immediately detected existing 
mortgages on the house in question as 
they were effected by registered docu- 
ments. This may be a good defence in 
Criminal Court against the plaintiff and 
may effectively answer the charge against 
the plaintiff under S. 420 I. P. C. But so 
far as the present proceedings are con- 
cerned, the question for decision is whe- 
ther the plaintiff. has brought home his 
case against the defendant that she was 
actuated by malice when she filed the 
criminal complaint against the plaintiff 
and for deciding: that question the princi- 
ple of buyer beware cannot be pressed in 
service by the plaintiff. The plaintiff has 
to establish by clear evidence that the 
defendant acted with an ulterior motive 
and that there was no reasonable and 
probable cause for her to file criminal 
proceedings against him. Then only the 
prosecution can be said to be malicious. 
Subsequent discharge or acquittal of the 
accused in criminal proceedings is 
not at all per se sufficient to esta- 


blish the plea of malicious prosecu- 
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tion otherwise all acquitted accused — 
say even in murder cases — can get sub- 
stantial amounts by way of damages on-y 
on account of such acquittal in criminal 
cases, proof beyond reasonable- doubt b2- 
ing the yardstick. That -certainly is not 
the test for deciding the plea of malicious 
prosecution as a tortious liability in a 
civil action. On evidence it has heen found 
by the trial Court that there was mo 
malice against the plaintiff when the d2- 
fendant filed the complaint and she had 
bona fide believed that she was duped by 
the plaintiff when she was made to part 
with the amount of Rs. 2000/- at the time 
of the suit agreement. On a consideration 
of the entire evidence on the recod we ate 
also inclined to take the same view. Itis 
established by the defendant that she was 
not actuated by any malice against the 
plaintiff when she filed the criminal com- 
plaint. Hence the suit for damages on the 
basis of malicious proceedings must neces~ 
Sarily fail. Mr. Shah brought to our notice 
a decision in Girjaprasad Sharma v. Uma- 
shankar Pathak, AIR 1973 Madh. Pra. 7%. 
The said decision is of no assistance :0 
Mr. Shah. It has been pointed out by the 
learned Judges of the Madhya Pradesh 
High Court that in order to substantiate 
a plea of malicious prosecution it shou.d 
be found out whether knowingly false 
allegations are made, and whether want 
of reasonable and.probable cause is clear- 
ly established. In the present case, we 
have found that the defendant had not 
knowingly made any false allegations 
against the plaintiff. She filed a criminal 
complaint because she bona fide believed 
that she was duped by the plaintiff when 
the plaintiff did not inform her about the 
mortgage dues on the suit house and the 
pendency of mortgage proceedings. . The 
defendant and her father have clearly 
stated on oath before the Court that the 
plaintiff clearly stated that the title io 
the suit house was clear and there was 
no mortgage debt outstanding, Thus posi- 
tive misleading statement was made by the 
plaintiff which naturally misled the də- 
fendant and her father and they were 
prompted to part with Rs. 2000/- by wey. 
of earnest money to the plaintiff when 
the suit agreement was entered int», 
Nothing has been pointed out by Mr. Shak 
to disbelieve this clear version of the 
defendant and her father. Once it is 
established that the plaintiff had made 


such a positive misrepresentation and a 


misleading statement to the defendant 
and her father in pursuance of which the 
suit agreement was entered into and the 
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defendant parted with -Rs. 2000/- to the 
plaintiff, it is .apparent that any subse- 
quent information regarding mortgages 
over the suit property would naturally 
create a reasonable impression on the 
mind of the defendant that she.was chea- 
ted and labouring . under this bona fide 
impression if she approached the er-mi- 
nal Court and filed a complaint against 
the plaintiff it cannot be said to be an 
act permeated by malice. Subsequent 
discharge is not at all relevant for dezid- 
ing the question of malicious prosecu:ion 
in a civil action and consequently the 
ratio of aforesaid Madhya Pradesh High 
Court judgment will be of no assistence 
to Mr. Shah. Under the circumstances 
we see no reason to depart from the 
findings arrived at by the learned frial 
Judge and to take a contrary view to the 
one adopted by the trial Court. We up- 
hoid the findings of the learned trial 
Judge on this material aspect and we 
hold that the plaintiff has not established 
his case regarding the defendant filirg a 
false complaint against him in any way 
actuated by malice and consequently the 
plaintiff would not be entitled to any 
damages’ from the defendant. It may be 
that the plaintiff may have felt offended 
and may have felt that his reputation was 
affected but that will be of no consequ- 
ence. We, therefore, uphold the finding 
of the learned trial Judge on issues 
Nos. 3, 4.and 5 and we hold that the 
plaintiff failed to establish his case re- 
garding his malicious prosecution by the 
defendant. 


10. In the result the appeal fails and 
is dismissed. In the facts established and 
in view of the evidence brought on re- 
cord that the plaintiff is a stenographer 
in a bank and was in economic difficulty, 
we are inclined to pass no order as to 
costs. The appeal is dismissed with no 
order as to costs. 

Appeal dismissed. 
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Parviz Nariman Kothawala and an- 
other, Petitioners v.. State of Gujarat and 
others, Respondents. 

Special Civil Appln.: Nos. 447 of 1972 
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Bombay Land Revenue Rules (1921), 
R. 82 — Fixation of standard rate of non- 
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agricultural assessment — Rate finally 
fixed after considering objections receiv- 
ed from members of public in response 
to public notice — That satisfies princi- 
ples of natural justice — Show-cause 
notice to all persons likely to be affected 
is neither possible nor expedient. 
(Paras 11, 12) 
S. H. Sanjanwala, for Petitioners; J. R. 
Nanavati, Asstt. Govt. Pleader i/b P. J. 
Vyas of M/s. Purnanand & Co., for Res- 
pondents. 
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11, In Special Civil Application 
No. 840 of 1971 he has raised one more 
contention. His contention is that before 
fixing the standard rate of assessment, 
the petitioner was not heard. He has tried 
to pitch fork for this contention in the 
armoury of principles of natural justice, 
Now, third principle in R. 82 of the Bom- 
bay Land Revenue Rules, 1921 enables 
the State Government to “determine 
what percentage shall be charged in any 
locality to which this rule is applied and 
the standard rates of non-agricultural as- 
sessment shall be calculated thereupon 
and shall be levied in place of the cur- 
rent rate of assessment.” It further pro- 
vides that “at intervals of 10 years or, in 
particular localities, at such shorter in- 
tervals as the State Government may 
direct, the rates shall be revised with the 
sanction of the State Government. Until 
the rates are so revised, the old rates 
shall remain in force”. Lastly, it provides 
that the rates sanctioned from time to 
time shall be published in the Official 
Gazette and public notice will be given 
one year before any revised rates come 
into force. This provision empowers the 
State Government to fix standard rate in 
respect of any area. The areas demarca-~ 
ted for the purposes of application of 
standard rates of non-agricultural assess- 
ment are known as standard zones. The 
constitution of standard zones is not in 
dispute before us. Before standard rate 
of non-agricultural assessment for this 
particular zone was fixed, public notice 
was issued and objections from the mem- 
bers of the public were invited. Those 
objections were considered and the final 
decision was arrived at. Can we say on 
these facts that the petitioners were not 
given a reasonable opportunity of being 
heard in the matter? We are unable to 
say so because where something is done 
by public authority which affects a large 
section of the community, then it can be 
done by inviting objections from the 
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members of the public and by considering 
them before arriving at the final deci- 
sion. It is neither possible nor expedient} - 
to serve a show-cause notice upon all 
members of the community who are like- 
ly to be affected by the final decision 
nor is it possible and expedient to hear 
all of them or so many of them who de- 
sire to be. heard. The principle of natural 
justice cannot be extended to such an 
extreme length of absurdity. In the 
instant case, the objections were invited 
and they were considered by the State 
Government. There is nothing on record 
to show whether the petitioners lodged 
objections or not. Nor is there anything 
on record to show whether they wanted 
to be heard by the appropriate authority. 
When the petitioners failed to lodge ob- 
jections in response to the public notice 
(we are assuming it to be so because 
there is no averment one way or the 
other in the petition), they missed the 
bus and cannot now complain of violation 
of the principles of natural justice. The 
situation would have been altogether dif- 
ferent if they had lodged the objections 
and they were not considered or if they 
had lodged the objections and requested 
the appropriate authority to give them a 
hearing and they were not heard. That 
is not the situation in the instant case. 


12. In this context Mr. Sanjanwala has 
further argued that objections were con- 
sidered by the revenue authorities (irres- 
pective of the fact whether they were 
lodged by the petitioners or other per- 
sons) after the final decision was arrived 
at there is nothing on record to substan- 
tiate this proposition. However, it isl 
quite likely that in a matter of this type, 
some tentative decision might have been 
arrived at and while inviting objections 
from the members of the public, it might 
have been published as a proposal in the 
context of which members of the public 
were called uvon to lodge objections. To 
form a tentative proposal or to arrive at 
a tentative decision with the object of in- 
viting objections to it so as to arrive at 
a just, fair and final decision is not equi- 
valent to making a final decision. On the 
contrary, if a tentative proposal was not 
placed before the members of the public, 
then it could have been argued (probably 
with some justification) that there was no 
proposal to which the objections were to 
be lodged by the members of the public 
and that, therefore, seeking public opin- 


ion in the matter was a mere empty for- 
mality. We, therefore, find no infirmity 
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in what was done by the revenue autho- 
ee in the instant case. After having 
fixed the standard rate of non-agrict!- 
tural assessment, all that is required to 
be done is to calculate what amount a 
particular person is liable to pay. Having 
determined that amount, a notice of de- 
mand could be issued. Prior to the iss.- 
ance of such notice of demand, it is pot 
necessary, in our opinion, to hear tze 
person concerned, because what is sought 
to be enforced is a standard rate of non- 
agricultural assessment fixed for a stand- 
ard zone. If every individual is requir=d 
to be heard in such a case, the standard 
rate of non-agricultural assessment would 
cease to'be one and the whole concept 
underlying principle III incorporated in 
Rule 82 will fail, because, in each indiri- 
dual case, the Deputy Collector would ne 
required to take into account minor varia- 
tions here and there and would be re- 
quired to fix assessment accordingly. To 
do so is to cut across the principle of 
standard rate of non-agricultural assess- 
ment. Therefore, as long as the principle 
of fixing standard rate of non-agricultural 
assessment is in force by virtue of Rule 82 
of the Bombay Land Revenue Rules, 1921, 
none affected thereby is required to be 
given a notice to show cause why it 
should not be enforced against him ror 
is he required to be heard as to at what 
rate non-agricultural assessment should 
be paid by him for his property. Taking 
into account details of each individual 
case and fixing assessment is in the prz- 
sent context absolutely contradictory to 
and inconsistent with the principle of 
standard rate of non-agricultural assess- 
ment contemplated by Rule 82 of the 
Bombay Land Revenue Rules, 1921. 
Therefore, no question of giving any inji- 
vidual notice to the petitioners arose in 
the instant case. The last contention 
which Mr. Sanjanwala has raised only in 
the second mentioned petition fails and 
is rejected, 
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' The Ahmedabad Municipal Corpora- 
tion, Appellant v. Nawajkhan Aminkhan, 
Respondent. | 

First Appeal No. 121 of 1974, D/- 22-1- 
1979.** 

Bombay Town Planning Act (27 of 
1955) S. 12 — “Development werk” — 
Placing of prefabricated. cabin om piece 
of land intending to keep it there per- 
manently — Amounts to carrying on of 
development work. 


Tke expression “development” clearly 
shows that besides the construction of any 
building, tany- other operation’ in or over 
or under any land would amount to 
carrying on of development work within 
the meaning of S. 12. If a structure 
meant for the purpose of being ısed as 
a shop is prefabricated in a factor or at 
a place other than the site at which it is 
intended to be placed and is subsequently 
brought and placed on the site with a 
view to be kept there almost permanent- 
ly, it amounts to “development” for 
otherwise, a strip of land could be deve- 
loped by the owner with impurity by 
placing a series of prefabricated cabines 
with a view to earning rent or carrying 
on business, thereby truncating the salu- 
tary provisions of the Act. (Para 10) 

S. B. Vakil, for Appellant; S. 3. Bel- 
sare, for Respondent. 


JUDGMENT :— This appeal by the 
Municipal Corporation, original def=ndant, 
is directed against the judgment of the 
learned City Civil Judge, 10th Court, 
Ahmedabad, dated 29nd Dec. 1¢74, in 
Civil Suit No. 1966/70 whereby he de- 
clared that the notice No. C. R. 306/24 
dated 14th Nov. 1969 ex. 25, issied by 
the defendant-Corporation under Sec- 
tions 13 (4) and 29 (1) (c) of the Bombay 
Town Planning ` Act, 1954 (hereinafter 
called “the Act”) is illegal and beyond 
the powers of the defendant Corporation 
and consequently granted a permanent 
injunction against the defendant Corpora- 
tion restraining it from  enforcirg the 
impugned notice against the plaintiff 
The defendant Corporation was also 
directed to pay the costs of the p_aintiff, 
A TI EL CAI Sec iY lho 


*(Orly portions approved for resorting 
by High Court are reported ‘here. 


ee ee 
(**Against decision of R. C. Israni, Judge, 


10th Court, City Civil Court, Ahmedabad 


in C. S. No. 1966 of 1970.) 
GW.IW/P784/79/MBR 
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Facts giving rise to this appeal, briefly 
stated, are as follows ;— 


2. There is an estate known as “Chisti 
Chambers” situate in final plot No. 77-2- 
70 of town planning Scheme No. 3, 
(Ellisbridge,) outside Shahpur gate, 
Ahmedabad. In the compound of the 
said estate the plaintiff runs a pan bidi 
shop in a wooden cabin. It is the case of 
the plaintiff that the said cabin is in 
existence since lith April, 1946 and he 
is paying rent in respect thereof to the 
landlord at the rate of Rs. 5/- per 
month. According to the plaintiff 
one Sulemanbhai Usmanbhai was 
carrying on business in the said 
cabin as a grocer in the year 1946 and 
he transferred his tenancy rights with 
good will in favour of the plaintiff on 
payment of Rs. 251/- under the receipt 
ex. 26. His case is that since then he is 
in actual possession of the cabin and has 
been continuously carrying on business 
therein with effect from lith April, 1946. 
The learned trial Judge has come to the 
conclusion that the receipt ex. 26 clearly 
establishes that the plaintiff entered into 
possession of the cabin as a tenant after 
purchasing the tenancy rights along with 
good will of Sulemanbhai Usmanbhai and 
has been carrying on business therein, in- 
itially as a grocer and later as a pan bidi 
vendor, with effect from 11th April, 1946. 
The learned trial Judge, therefore, came 
to the conclusion that as the plaintiff was 
in occupation of the cabin since before 
the date of declaration of intention of 
‘making the scheme i.e. 17th Nov. 1952, 
the cabin was not liable to be removed 
either under S. 13 (4) or S. 29 (1) (c) of 
the Act. 


3. The second ground on which the 
impugned notice was struck down by the 
learned trial Judge was that mere plac- 
ing of a wooden cabin prepared elsewhere 
on the- land covered under the scheme or 
development plan did not amount to 
carrying on any development work in 
any building or in or over any land with- 
in the limits of the same area and, hence, 
no permission was required of the local 
authority either under S. 12 or S. 29 (1) 
(a) of the Act, and hence, the impugned 
notice issued under Ss. 18 (4) and 29 (1) 
(c) of the Act was illegal and unenfor- 
ceable in law. 


4. The third ground on which the 
validity of the impugned notice was at- 
tacked was that no inquiry as contem- 
plated by S. 13 (4) or S. 29 (1) (c) of the 
Act was held by the local authority be- 
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fore the decision to remove the cabin 
from the land was taken and, hence, the 
impugned decision was clearly contrary 
to the aforesaid provisions of the Act. 


5. The above are the three grounds 
on which the impugned notice has been 
Struck down as illegal and unenforceable 
at law by the learned trial Judge. I shall 
proceed to deal with the submissions in 
respect of the aforesaid three grounds in 
the order in which I have set them out. 

6-7. xx XX XX 


8. The learned trial Judge took the 
view that even if it is believed for the 
sake of argument that the cabin was ac- 
tually removed or demolished in the 
year 1965 and was freshly put up or ` 
placed at the same place by the plaintiff 
after such demolition or removal such 
mere placing of the cabin would not at- 
tract the provisions of S. 12 (1) of the 
Act to require a commencement certifi- 
Cate before placing the prepared wooden 
cabin at the site. In order to appreciate 
this view taken by the learned trial 
Judge it is necessary to refer to the re- 
levant provisions of the Act. S. 2 (2) de- 
fines a “development plan” to mean ‘a 
plan for the development or redevelop- 
ment or improvement of the entire area 
within the jurisdiction of a local autho- 
rity prepared under S. 3.’ S. 3 lays down 
that as soon as may be after the coming 
into force of this Act and subject to the 
provisions of the Act, every local autho- 
rity shall carry out a survey of the area 
within its jurisdiction and shall prepare 
and publish in the prescribed manner a 
development plan and submit it to the 
State Govt. for sanction. S. 4 enjoins 
upon the local authority before carrying 
out the survey of the area for the purpose 
of preparing a development plan for 
such area to make a declaration of its 
Intention to prepare a development plan 
and publish it in the prescribed manner 
for inviting suggestions from the public 
within a period of two months. S. 7 pro- 
vides that the development plan shall 
generally indicate the manner in which 
the development and improvement of the 
entire area within the jurisdiction of the 
local authority is to be carried out and 
regulated. We then come to S. 12, the re- 
Jevant part of which reads as under :— 


“On or after the date on which a de- 
claration of intention to prepare a devel- 
opment plan is published under sub- 
sec, (1) of S. 4 in respect of any area, 
no ‘person shall carry on any develop- 
ment work in any building or in or over 


+ 


` 
kad 
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any land within the limits of the said 
area without the permission of the local 
authority which’ shall. be contained in a 
commencement certificate granted by the 
local. authority in the form -prescribed.” 

The expression “development” has bean 
defined in Explanation (a) to mean ‘the 
carrying out of. building or other opera- 
tion in or over or under any land or the 
making of any material change in the 
use of any building or other land.’ we 
next come to S. 13, which provides that 
the local authority shall on recet 
of the application for permission furnish 
a written . acknowledgement to the ap- 
plicant and after inquiry may either 
grant or refuse a commencement certiñ- 
cate. It is further provided that if tne 
local authority does not communicate its 
decision to the applicant within thre 
months from the date of . such acknow- 
ledgement, such certificate shall be deeri- 
ed to have been granted to the applicant. 
We then come to -sub-sec. (4) ‘of S. 13, 
which is material for our purpose aud 
reads as under :-—— 


“If any person does any oik on, 3 
makes any use of, any property in con- 
travention of S. 12 or of sub-sec. (1) 2f 
this section, the local authority may 
direct such person by notice in ‘writing 
to stop any such work in progress or dis- 
continue any such use; and may, after 
making ‘an inquiry in the prescribed 
manner, remove or pull down any such 
work and restore the land to its original 
condition or, as the case may be, take 
any measures to stop such use.” 

The contention on behalf of the defen- 
dant Corporation is that the plaintiff ty 
placing the disputed cabin on the land 
forming part of the ‘compound of Chisti 
Chambers in the year 1965 without o2- 
taining a commencement certificate as 
required by S. 12, clearly violated the 
provisions of sub-sec. (4) of S. 13 of the 
Act and, therefore, the local authori-y 
was well within its right in ordering the 
removal of the cabin so placed at tre 
said site. The question which, therefor, 
arises for consideration is whether the 
mere placing of a prepared cabin on the 
site amounts to a ‘development work’ 
within the meaning of S. 12 so as to rz- 
quire a commencement certificate fram 


the local authority in the prescribed 
form. x X X X l 
9. XX xx rr 


-10. Section 12 of the Act clearly pro- 
vides that on or after the date on which 
a declaration of intention to prepare a 
development plan is published no perscn 
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Shall carry on any development work in 
any building or in or over any lanc witb- 
in the limits of the said area without the 
permission of the local authority. For the 
purpose of the said section, the expres- 
sion “development”: means ‘the cerrying 
out of building or other operation in or 
over or under any land or the making of 
any material change in the use of any 
building or other land.’ The question 
then is: is not the placing of a cabin, 
albeit pre-fabricated, on the site “‘deve- 
lopment” within the meaning of Explana- 
tion (a) to S. 12 of the Act? The expres- 
sion “building” has not been cefined 
under the Act. Section 12 introduces a 
probitition to the carrying: out of any 
development work in or over any land 
within the limits of the area covered by 
the development plan without the per- 
mission of the local authority to b2 con- 
tained in the commencement certificate. 
The definition of the expression “devel- 
opment” clearly shows that besides the 
contruction of any building, ‘any other 
operation’ in or over or under ane land 
would amount to carrying on of develop- 
ment work within the meaning of S. 12) . 
of the Act. If a structure meant fr the 
purpose of being used as a shop is pre- 
fabricated in a factory or at a place other 
than the site at which it is intended to 
to be placed and is subsequently brought 
and placed on the site with a view to be 
kept there almost permanently, in my 
view, it amounts to “development” with- 
in the meaning of Explanation (a) to 
S. 12, for otherwise, a strip of land could 
be developed by the owner with impu- 
gnity by placing a series of prefabricated 
Cabins with a view to earning rent or 
Carrying on business or other activity 
therein, thereby truncating the salutary 
provisions of the Act and the develop- 
ment plan prepared with a view to offer- 
ing an orderly and planned develapment 
of the area to improve the living condi- 
tions of the people in the area and re- 
duce health hazards. The language of the 
definition “development” contaimed in 
Explanation (a) to S. 12 is of wide am- 
plitude and I see no reason to give it a 
restricted meaning so as to carve out 
prefabricated structures brought en the 
site irom the purview of the expression 
“development work.” If such a limited 
meaning is given to the expression “de- 
velopment” even raising of prefabricated 
houses, which will soon become a reality, 
will not amount to carrying on “develop- 
ment work” within the meaning of S. 12 


of the Act. Such could not be and indeed 
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never was the intention of the legisla- 
ture. Such a narrow construction would 
render the salutary provisions of the Act 
nugatory and would defeat the attempt 
on the part of our town planners to offer 
better and healthy living conditions to 
the people of the area. I am, therefore, 
of the opinien that the learned trial 
Judge was not right in giving a narrow 
meaning to the term “development” con- 
tained in Explanation (a) to S. 12 of the 
Act by taking the view that a pre-fabri- 
cated cabin if brought and placed on a 
selected parcel of land would not amount 
to “development” of the land within the 
meaning of S. 12 so as to require the 
owner to obtain a commencement certi- 
ficate from the local authority. As point- 
ed out earlier, if such a narrow meaning 
is given to the expression “development 
work” in §. 12, the owner of land would 
be able to develop the land with impu- 
gnity without obtaining the necessary per- 
mission of the local authority by placing 
a number of pre-fabricated cabins meant 
to be used as shops, ete. on his land. 
- With respect to the learned trial Judge, 
for the above reasons, I am unable to 
subscribe to the view that the mere plac- 
ing of a pre-fabricated cabin over a selec- 
ted parcel of land does not amount te 
carrying on of development work within 
the meaning of S. 12 of the Act. 


11. Lastly, the learned trial Judge has 
taken the view that as no inquiry as con- 
templated by S. 13 (4) and S. 29 (1) (c} 
of the Act was held by the local autho- 
rity, the impugned notice is illegal and 
invalid and cannot be enforced in law, 
S. 13 (4) provides that if any person does 
any work on or makes any use of any 
property in contravention of Section 12, 
the local authority may direct such per- 
son by notice in writing to stop any 
such work in progress or discontinue any 
such use and may after making an in- 


quiry in the prescribed manner, remove 


or pull down any such work and restore 
the land to its original condition. S. 29 
(1) (c) also provides that if any person 
contravenes the provisions. of cl. (a) or 
(b), the local authority may direct such 
person by notice in writing to stop any 
work in progress and after making an 
inquiry in the prescribed manner, re- 
move, pull down or alter any building 
or other work or restore the land in res- 
pect of which such contravention is made 
to its original condition. The key words 
in both these provisions are “after mak- 
ing an inquiry in the prescribed manner” 
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and the word “prescribed” means “pre- 
scribed by rules or orders made under 
the Act.” Rule 9 prescribes the manner 
of inquiry under Ss. 13, 16 and 29 and 
the relevant part provides that for the 
purpose of making an inquiry under sub- 
sec. (4) of S. 13 and el. (c) of sub-sec. (1) 
of S. 29, the local authority shall serve . 
a notice in writing upon the person con- 
travening any of the aforesaid provisions 
calling upon him to show cause why he 
Should not be directed to remove, pull 
down or alter the building or other work 
or to stop the work in progress or to dis- 
continue the use of the property or part 
of the property or to restore the land to 
its original condition, as the case may be. 
Sub-rule (2) of Rule 9 lays down that 
the local authority, if it considers it ex- 
pedient so to do, may appoint a com- 
mittee of not less than three of its mem- 
bers to hear such cases, This sub-rule is 
clearly discretionary and it is left to the 
local authority if it considers it expe- 
dient so to do to appoint a committee to 
hear such cases. Sub-rule (8) of Rule 9 
next provides that any . representation 
which may be made by or on behalf of 
the person served with the notice on the 
date specified under sub-rule (1) or which | 
may be received on or after such date, 
shall be considered. Minutes shall be kept 
of the inquiry so held and the decisions 
arrived at in such inquiry shall be re- 
duced to writing together with reasons 
for the same. Reasons for the decision 
shall be signed by all persons giving such 


- decision. In the instant case a notice 


under Rule 9 (1) ‘ex. 25, was served on 
the plaintiff calling upon him to show 
cause by 5th Jan. 1970 and to remain 
present in person or through a represen- 
tative at 4.00 P. M. for offering his 
views or showing cause. In response to 
this notice, the plaintiff sent a written 
explanation on 4th May, 1970 along with 
two accompaniments and it was after 
considering this written representation 
that the local authority took the decision 
that as the cabin was in margin land and 
was placed without the permission of the 
local authority in contravention of the 
regulations, it was necessary to remove 
it. There is, therefore, clear evidence on 
the record of the case to suggest that an 
inquiry was held by the local authority 
in the manner prescribed by Rule 9 of 
the Rules framed under the Act and, 
hence, the learned trial Judge was clear- 


ly in error in taking the view that no 
such inquiry as contemplated by Rule 9 


was held by the local -authority. There- 
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fore, the third ground on which “ke. 


‘legality and the validity of the notice sas 
‘been questioned is also not well found=1 
12. [xx XX KX XX =x] 
13. In view of the above, the appall 


is allowed, the decree passed by the taal 


court is set aside and the suit is direced 
to be dismissed with no order as to ccs 
throughout. The Municipal Corporat-cn 
shall not enforce the impugned notze 
‘for a period of three months from today. 
Appeal allow=1, 
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Bai Mani, Appellant v. Jayantital 
Dahyabhai, Respondent, 
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Hindu Marriage Act (1955), Ss. 13 (isd) 
(i) and 23 (1) (a) — Divorce — Ten 
‘wrong’ in S. 23 (1) (a), meaning of — 
Whether continuance in adulterous ræt- 
tionship on part of husband after dec-><e 
of judicial separation granted in favour 
of wife on the same ground would per ie 
amount to taking. advantage of his o~n 
wrong so as to disentitle him to a dec-ce 
for divorce. - 


There must be scme facts or circu2- - 


stances occurring after the decree <»r 
' §udicial separation, which, if amount=-g 
to substantial wrong that in granting a 
decree for divorce to a defaulting party 
or a wrongdoer, would amount in Œe 
circumstances in giving advantage of 1s 
own wrong. ` (Para 1) 


The matrimonial offence of adultery 
has exhausted itself when the decree scr 
judicial separation was granted to wi=. 
It is precisely for that reason that te 
wife sought the decree for judicial sep- 
ration. It is no doubt true that the his 
band, in the instance case, is continui 
to reside. with his mistress, It is no dorit 
true that it is a continuous wrong. Bt, 


therefore, it cannot be said that it is a ` 


new fact.or circumstance amounting © 
a wrong which will stand as an obstacde 
in the way of the husband to succes 
fully obtain the relief which he clairs 
in the divorce proceedings. It cannot = 


"(Against decision of R. J. Shah, Judes, 
8th City Civil Court Ahmedabad Ih 
HMP No. 89 of 1971.) 
IW/I.W/E664/79/LGC 
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said that he is, taking.. advantage of his - 
own wrong when he makes an applica- 
fion’ for divorce though continuotsly re- 
siding with his: mistress after the judi- 
cial separation has been granted, As a 


“matter of fact, he is trying to exercise 


his right granted under . the amending 
provision. contained in S, 13 (1A) (Case 


law discussed). - (Para 9) 
Cases Referred: Chronological Paras 
AIR 1978 Guj 74 | E) 
- AFR 1977 SC 2218 4, 5, 6, 9 > 
AIR 1977 Delhi 178 6, 7, 9 
AIR 1975 Bom 88 9 


(1973) First Appeal No. 481 of 1970, D/- 
1€-2-1973 (Guj) 5 
(1972) Appeal No. 621 of 1971, D- 29-8- 
1¢72 (Guj) I 
ILR (1971) 1 Delhi 6 (FB) 6 


B. C. Patel with H. K. Thakore, for 
Appellant; N. J. Mehta, for Respondent. 


B. K. MEHTA, J.:— An emotive ques- 
tion, whether continuance in adulterous 
relationship on the part of husband after 
the decree of judicial separation grant- 
ed in favour of wife, inter alia, en the 
Sam2 ground, would per se amount to 
taking advantage of his own wrcng so 
as: to disentitle him to a decree for . di-. 
vorce, arises in this. The questior arises . 
in the following circumstances: 


The parties hereto are Hindu and their 
marriage was solemnised according to 
Hindu rites somewhere in 1954 A. D, 
They stayed as husband and wile for 
seven years, and three children were 
borr. — one son and two daughters — by 
this wedlock. They had fallen out com- 
pletely for reasons, the respective ver- 
sion of which is different, som=where 
in 1961 and they are staying separately 
since then. It is an admitted posizion on 
the part of the respondent-husband that 
he developed intimacy with one Smt. 
Indumati, who happened to be the friend 
of the appellant-wife, and they came 
closer to each other and started living 
together after the appellant-wife started. 
residing separately in the ground floor 
of one of the ancestral house proverties. 
It is claimed by the respondent-busband 
that he made adequate arrangement for 
the residence and maintenance ef the 
wife and children by purchasing a build- 
ing in the said locality in the name of 
the wife so that she can maintain her- 
self and her children from the income 
of the said property. He also made a 
grievance that in spite of his “ooking 
after. her. and her children, she’ picked 


. up quarrels with him and ..his step- 
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mother, who is residing in -the _ upper 
portion of the ancestral property in 
_ which the appellant-wife is staying with 


her children with the result that their’ 


relations have embittered. It appears 
- that the appellant-wife had filed a peti- 
tion in the City Civil Court, Ahmedabad, 
in July, 1968, being Hindu Marriage 
Petition No. 55 of 1968, praying for a 
decree of restitution of conjugal rights, 
or, in the alternative, for judicial sepa- 
ration. There was no effective contest in 
those proceedings, with the result that 
on November 19, 1968, the City Civil 
Court granted a decree for judicial sepa- 
ration and directed the respondent-hus- 
band to pay Rs. 601 as and by way of 
alimony for maintenance of the appel- 
lant-wife and children. Since there was 
no resumption of co-habitation between 
the parties hereto for a period of two 
years after the passing of the decree for 
judicial separation, the respondent-hus- 
band presented a petition for dissolution 
of marriage by a decree of divorce as 
permitted under S. 13 (1A) of the Hindu 
Marriage Act. This petition was resisted 
by the appellant-wife, inter alia, on the 
ground that the husband was not compe- 
tent to present the petition under Sec- 
tion 13 (1A), and, in any case, there were 
justifying reasons for the Court to reject 
the petition under Section 23 (1) inas- 
. much as the husband is trying to take 
advantage of his own wrong by continu- 
ing to stay in adulterous course with 
Smt. Indumati and not caring for the 
children. The learned Judge of the City 
Civil Court raised necessary issues on 
these pleadings, and, on hearing the evi- 
dence adduced by the parties, found that 
they failed to co-habit for a period of 
two years or more after the decree for 
judicial separation was granted on 19th 
November, 1968. A contention was urg- 
ed on behalf of the appellant-wife that 
the husband was trying to take advant- 
age -of his own wrong and, therefore, de- 
cree for divorce should be refused im 
view of the provisions contained in Sec- 
tion 23 (1) (a) of the Hindu Marriage Act. 
The learned City Civil Judge, without 
addressing himself to the question, whe- 
ther there were any circumstances 
brought out in the evidence of the par- 
ties which disentitled the husband to a 


decree for dissolution of marriage by 


divorce under Section 23 (1) (a), merely 
followed the decision of this Court in 
Appeal No. 621 of 1971 rendered by 
M. U. Shah, J. (as he then was) on- 29th 
_ August, 1972, and answered issue No. 2 
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in favour of the husband that he was 
entitled to the decree prayed for, He, 
therefore, granted a decree for divorce 
dissolving the marriage by his judgment 
and order of 2nd July 1973 which is the 
subject-matter of this first appeal before 
us. 


2. At the time of hearing of this ap- 
peal, Mr. Patel, learned Advocate, ap- 
pearing for the appellant-wife, raised 
the following two contentions before us: 


1. The learned City Civil Judge was 
clearly in error in finding that the re- 
spondent-husband was entitled tc a de- 
cree for divorce without addressing him- 
self to the question which was raised be- 
fore him that there were justifying re- 
asons under Section 23 (1) (a) for refus- 
ing the relief of divorce prayed for. 


2. In any case, the persistent conduc? 
on the part of the husband in continuing 
the adulterous relationship even. after 
the decree for judicial separation should 
be treated as so reprehensible that to 
grant a decree for divorce at his instance 
would be tantamount to allowing him 
to take advantage of his own wrong and, 
therefore, the learned City Civil Judge 
ought to have refused to grant the de- 
cree for divorce dissolving the marriage. 


3.. These contentions were sought to 
be repelled by the learned Advocate for 
the respondent-husband by urging that 
unless the wife is able to establish that 
there were other circumstances or facts 
besides the matrimonial offence of 
adultery already committed on which the 
decree for judicial separation has al- 
ready been granted, the wife cannot suc- 
cessfully resist the decree for divorce 
especially when the Legislature has spe- 
cifically granted this right even to a 
defaulting spouse by putting sub-sec- 
tion (1A) of Section 18 on the statute 
book. In submission of the learned Ad- 
vocate for the respondent-husband, no 
material has been placed on the record 
of the trial Court which dicloses any 
new circumstances or facts besides the 
continuance of matrimonial offence of 
adultery for which the penal conse- 
quences have been already imposed by 
the Court by granting judicial separa- 
tion to the wife. 


4, This position of law is now settled 
beyond doubt by the decision of the Sup- 
reme Court in Dharmendra Kumar v. 
Usha Kumar, AIR 1977 SC 2218. 

5. We do not think that it can be a 
matter of debate as to whether a default- 
ing spouse can present a petition, inter 


1979 


alia, for dissolution of marriage by Ji- 
vorce if the conditions specified in See- 
tion 13 (1A) of the Hindu Marriage Act 
are satisfied. The conditions are that 
there should be no resumption of eo- 
habitation or restitution of conjugal 
rights for a period of two years or ip- 
wards (at the relevant time) between 
the parties to the marriage after the de- 
cree for judicial separation or  restitu- 
tion of conjugal rights, as the case mz:y 
be, is granted. It shouid be recalled tbat 
before sub-section (1A) was amended zy 
Act 44 of 1964 with effect from Decem- 
ber 20, 1964, it was only the aggrieved 
party which was entitled to present a 
petition for dissolution of marriage y 
praying for a decree of divorce. The 
effect of the amended sub-section (1A) of 
Section 13 is that it entitles even a ce- 
faulting party and not mere_y 
an aggrieved party to obtain a 
dissolution of marriage by a decree of 
divorce on satisfaction of the conditions 
prescribed therein. It also cannot be a 
bone of contention between the partes 
that either of the spouses is under azy 
obligation to resume co-habitation afier 
the decree for judicial separation or re:ti- 
tution of conjugal rights is granted. The 
only pertinent question which, therefc-e, 
arises for our consideration in this ap- 
peal is, whether the continuance on the 
part of the husband in adulterous course 
of life by staying with his mistress word 
amount to such a wrong as to disentr-le 
him to a decree of divorce under Saz- 
tion 23 (1) (a) of the Hindu Marriage Act. 
The learned Advocate for the appellant- 
wife strenuously attempted to persuade 
us that in the present case before us 
where the respondent-husband, after the 
decree for judicial separation was granb- 
ed, not only did no* care for the wife or 
children but continued to lead the amit- 
ous way of life by persisting to res-de 
with his mistress, and if this conduct is 
not considered to be reprehensible 
enough by the Court so as not to amount 
to a wrong of such a nature disentitlig 
the husband from obtaining a decree of 
divorce, it would he tantamount to this 
Court putting its imprimatur on the 
illegitimate and immoral way of life. In 
submission of the learned Advocate Zor 
the appellant-wife, this Court must ds- 
courage such husbands, who, not only Fy 


their conduct, create situation where 
their lawfully wedded wives, in the iz- 
terest of morality and also well beizg 
of the children and the family, are cor- 
pelled to reside separately, to continze 
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to persist in their misbehaviour to that 
the married life which has been put on 
probation: during the period of two years 
after the decree of judicial separetion is 
granted is completely jeopardized. In 
support of his contention, the earned 
Advocate for the appellant-wife relied 
on the decision of T. U. Mehta, J. (as he 
then was) decided on 16th February, 
1973 in First Appeal No. 481 of 1970, 
where the facts were almost on al! fours 
with those of the present case before us. 
We must frankly admit that there is a 
great appeal in this contention cf the 
learned Advocate for the appellart-wife, 
though we are unable to suodscribe 
wholly to the reasoning underlyirg his 
contention. As a matter of fact ic is a 
delicate choice between the two views 
since the facts of the decisions of the 
different High Courts on this point, ex- 
cept the one which was before T. U. 
Mehta J., are not similar with th= facts 
with which we are concerned in this case. 
It cannot be gainsaid that, in the pre- 
sent case the marriage between the 
parties has foundered and they have 
reached to a point of no return. H was 
17 years back that they have fallen out 
for the reasons which may be appearing 
valid to both the sides from their parti- 
cular angle in life. The husband found 
the wife nagging and quarrelsome in 
temperament and lacking in intellectual 
pursuits of life since she had no formal 
education. On the other hand, for no 
fault of her, the wife found it impossible 
in her own self-respect and in the in- 
terest of the moral values of life end the 
well being of the three young children — 
to continue to reside with her husband 
in the insulting position in which she 
was landed. In this long period of 17 
years, the husband was committed gra- 
dually to the mistress whom hə had 
taken up with him and the wife found 
it humiliating to return to her husband’s 
place. Another important fact to which 
we must refer to is that three cnrildren 
have born through the relationskip of 
the husband with the mistress outside 
marriage and they are also now, by this 
time, grown up demanding attention and 
assistance of the unfortunate husband. 
It is in this back drop of human tragedy 
which has engulfed this family that we 
have to make our delicate preferemce for 
either of the views. Can we agre2 with 


the view forcefully presented before us 
by Mr. Patel, learned Advocate fcr the 
appellant-wife that volition of th= hus- 
hand to continue to reside with the mis- 
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_ tress whom he had accepted 17 years . 


before and .through whom three child- 
ren have been born which can be justi- 
fiably presented as persistent. immoral 


and wrongful conduct on the. part of the . 
husband and, therefore, amounting to a. 


wrong disentitling him to a decree for 
. divorce under Section 23 (1) (a) of the 
Hindu Marriage Act. Before we answer 
the question, we have to examine as to 
what has been decided by the Supreme 
Court in Dharmendra Kumar's case (su- 
pra), 


6. In Dharmendra Kumar’s case (su- 
pra) the facts were that the respondent 
Usha Kunver obtained a decree for resti- 
tution of conjugal rights on August 27, 
1973. She presented a petition under 
Section 13 (1A) (ii) of the Hindu Marri- 
age Act on October 28, 1975 for dissolu- 
tion of marriage by a decree of divorce. 
The appellant-husband contended, inter 
alia, that in spite of his attempts to com- 
ply with the decree of restitution of 
conjugal rights inviting the respondent- 
wife to come and stay with him repeated- 
ly by writing registered letters, she re- 
fused to come and stay with him thereby 
preventing the restitution of conjugal 
rights and, therefore, her petition for di- 
vorce was to take advantage of her own 
wrong and a decree for divorce should 
be refused under Section 23 (1) (a) of 
the said Act. The Additional District 
Judge, Delhi, relying on a Full Bench 
decision of the Delhi High Court in Ram 
Kali y. Gopal Dass, ILR (1971) 1 Delhi 6, 
and a latter decision: of a single Judge 


= of the same High Court in Gajna Devi v, | 


Purshotam Giri, AIR 1977 Delhi 178 re- 
fected the contention of the husband and 
granted a decree for divorce, The appeal 
of the husband was rejected summarily 
by the Delhi High Court. The matter 
was, therefore, carried before the Sup- 
reme Court, The Supreme Court, speak- 
ing through A. C. Gupta J. posed the 
question in the following terms; 


“Would the allegation, if true, that 

she did not respond to her husband’s in- 
vitation to come and live with him dis- 
entitle her to the relief? We do not find 
it possible to hold that it would.” 
The Supreme Court thereafter quoted 
with approval the passage from the deci- 
sion of the learned single Judge of the 
Delhi High Court in Gajna Devis case 
(supra) following the decision of the Full 
Bench in Ram Kali’s case (supra), The 
- Supreme Court thereafter approved the 
said view: in ‘the: following terms:— 


“In our opinion..the law. has been stat~.: 


. ed correctly in Ram Kali v. Gopal “Das: . 
=! (supra) and Gajna Devi v. po 
» Giri (AIR. 1977 Delhi 178) (supra). There- 


Purshotam 


fore it would not -be very reasonable to 
think that the relief which is available 
to the spouse against whom a decree for 
restitution has been passed, should . be 
denied to the one who does not insist on 
compliance with the decree passed in his 
or her favour. In order to be a “wrong” 
within the meaning of Section 23 (1) (a) 


the conduct alleged has to be something 


more than a mere disinclination to agree 
Re ene en eer LOBE TCS 


to an offer of reunion, it must be mis- 


conduct serious enough to justify denial 
of the relief to which the husband or 
the wife is otherwise entitled.” 
(Emphasis supplied by us) 

The Supreme Court has, therefore, en- 
dorsed the view of the Delhi High Court 
that Section 23 of the said Act cannot be 
construed so as not to make the effect of 
the amendment of law by insertion of 
Section 13 (1A) nugatory. It would be 
profitable here to refer to the decision 
of the learned single Judge of the Delhi 
High Court in Gajna Devi’s case (supra} 
which has been approved by the Sup- 
pra Court as laying the correct position 
o aw, j 


7. -In Gajna Devis case (supra) tha- 
respondent-husband only a few’ months 
after the marriage turned out the wife 
after treating her cruelly. She, therefore, 
filed a petition for judicial separation. 
An ex parte decree was obtained by her 
on 30th March 1966. Thereafter the hus~ 
band made an unsuccessful attempt to 
obtain dissolution of marriage by a de- 
cree of divorce on the allegation agains? 
his wife of living in adultery. with one 
Nanakchand. This petition of the hus- 
band was dismissed on 23rd August, 1968. 
The husband thereafter instituted on 
19th July, 1972 a petition for divorce on 
the ground that there had been no co- 
habitation between the parties for a 
period of two years or more since the 
decree of judicial separation granted in 
favour of the wife. It was, inter alia, 
contended on behalf of the wife in this 
petition that the husband was trying to 
take advantage of his own wrong and 
therefore the decree should be refused 
under Section 23 (1) (a). Negativing this 
contention, the learned single Judge of 
the Delhi High Court held that it could 
not be said that the husband was trying 
to take advantage of his own wrong 


.. when he made an application for divorce. 
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- trying to exercise his legal right. flowing 
from the provision of the amending Act, 
The learned Judge thereafter stated that 
if after the passing of the previous d= 
cree, “any other facts or circumstanc2s 


occurred” which, in view of sub-sec. (4) . 


- of Section 23 of the Act, disentitled the 
spouse from obtaining the relief of dis- 
solution of marriage by a decree of ŭi- 
vorce under Section 13-(1A) of the Act, 
the same can be legitimately taken inio 
consideration and can be given due effect 
to, 


`8. In our opinion, we have, therefor, 
to reconcile between the provisions con- 
tained in Section 23 (1) (a) and the am- 


ended provisions contained in S. 13. (1«)} 


of the Hindu Marriage Act. 


9. In Anil Jayantilal Vyas-v. Sudh3- 
ben, AIR 1978 Guj 74, this Court (my- 
self) was called upon to decide what is 


the effect of the amending provision con- | 


tained in Section 13 (1A) of the Hindu 
` Marriage Act and what conduct should te 
considered as wrongful enough to dis- 
entitle a spouse in wrong from obtain- 
ing a decree-of divorce, It has been heid 


in that case as under: a 


“I think Justice Nain was right when 
he stated that the conduct which should 
weigh under S. 23 (1) cannot have rə- 
ference to remitting the wrong whith 
led to the decree fcr judicial separation 


or restitution of conjugal rights but it 


must be in the nature of subsequent con- 
duct of the -petitioner which may be :o 
reprehensible or repulsive to the con- 
science of the Court that to grant a d2- 
cree to such party committing such a 
wrong would be giving premium for 
such a wrong.” 


The learned Advocate for the appellam~ 
wife invited our attention to the deci- 
sion of T. U. Mehta J. where the wile 
resisted the petition by the husband ior 
a decree for divorce on the ground that 
there was no resumption of co-habitaticn 
for two years or upwards after the wile 
got a decree for judicial separation on 
the ground that the husband was staying 
in adultery. T. U. Mehta J. was of tke 
opinion that Section 23 has an overricl 
ing effect and the amending provisions 
contained in Section 13 (1A) of the Ast 
would not make any material difference 
because both the provisions operate =n 
different fields and Section 23 enjoins 
the Court to see that the petitioning 
spouse is not trying to take advantage of 
_his or her own wrong. The: learned 
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Single Judge thereafter examined. the - ` 


evidence led by the parties in the. case 
before him and found that the facts. of 
the case established that even after the- 
decree of judicial separation was passed 
the husband had continued to reside 
with his mistress and had got two issues 
through her; not only that but the hus- 
band had stated in his deposition -n the 
trial Court that he intended to keep the 
mistress with him and it was his inten- 
tion to perform marriage with her after 
obtaining divorce from the respondent, 
In view of this conduct it was not expect- 
ed of the wife to resume co-hab*tation 
with her husband who was a men of 
extra marital and illicit connectior. The 
learned Judge was, therefore, of the view 
that the husband could not be parmit- 
ted to take advantage of his-own wrong 
and obtain a decree for judicial s=para- 
tion since he not only continued tke iHi- 
cit relationship after the decree for judi- 
cial separation was passed but he had 
shown no intention to retrace from his 
behaviour and because this was a conti- 
nuing wrong, no -decree for divorce | 
should be granted as otherwise it would 
amount to permit him to take advantage 
of his own wrong. We do see some force 
in this view which has been strennously 
canvassed on behalf of the appellant~ 
wife before us. However, T. U. Mehta J. 
had not the benefit of the decision- sf the 
Supreme Court in Dharmendra Kemar’s 
case (supra) where the Supreme’ Court 
has approved the statement of law made 
by the Delhi High Court in this context 
of interplay of Section 23 (1) (a) and 
Section 13 (LA) of the Hindu - Marriage 
Act and concluded that the positicn of 
law, as stated by the learned single 
Judge of the Delhi High Court in Gajna 
Devi’s case (supra) was a correct posi- 
tion in law. The Supreme Court hes also 
stated while summing up that in ‘order 
to constitute a wrong within the mean- 
ing of Section 23 (1) (a), the misconduct 
must be serious enough to justify denial 
of the relief to which the alleged wrong- 
doer is otherwise entitled to. The learn- 
ed single Judge of the Delhi High Court 
in Gajna Devi’s case (supra) has stated 
that if after the passing of the previous 
decree any other facts or circumstances 
occurred which disentitle the spousa 
from obtaining the relief of dissclution 
of marriage under Section 23 (1). the 
same can be legitimately taken into con- 
sideration and the relief be denied. It is 


no doubt true that the respondent-hus- 


band has admitted in his.evidence before 
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the trial Court that the has connection 
with his mistress Indumati and residing 
with her since more than 11 years and 
that he has got three children through 
her. The learned Advocate for the ap- 
pellant-wife, therefore, emphasised ` that 
in spite of the decree for judicial separa- 
tion, the fact that the husband continued 
to live in adulterous course is a circum- 
stance which must be considered by the 
Court and, therefore, it should be treat- 
ed as a wrong disentitling him to the 
relief which he has prayed for. We are 
unable to agree with this submission of 
the learned Advocate more so in view of 
(the decision of the Supreme Court in 
-;Dharmendra Kumar’s case (supra). ‘The 
matrimonial offence of adultery has ex- 
hausted itself-when the decree for judi- 
cial separation was granted to wife. It 
is precisely for that reason that the wife 
sought the decree for judicial separation. 
it is no doubt true that the husband, in 
the present case, is continuing to reside 
with his mistress. But can it be said 
from that fact that it is a new fact or cir- 
cumstance subsequent to the decree of 
judicial separation which amounts to a 
wrong of such a nature as to disentitle 
her husband to the relief which he is 
claiming in the present case? It is no 


doubt true that it is a continuous wrong. - 


But, therefore, it cannot be said that it 
is a new fact or circumstance amounting 
to a wrong which will stand as an ob- 
stacle in the way of the husband to suc- 
cessfully obtain the relief which he 
claims in the present proceedings. [f the 
view, which has been canvassed by the 
learned Advocate for the appellant-wife 
is accepted, it would in effect render the 
right which has been given under the 
amending provision contained in Sec- 
tion 13 (1A) even to a defaulting party 
or a party in wrong for obtaining the 
relief specified in Section 18 nugatory. 
We have, therefore, got to reconcile 
these two provisions and the only way 
in which one can reconcile is, as has 
been done by the learned single Judge 
of the Delhi High Court in Gajna Devi’s 
icase (supra), that there must be some 
facts or circumstances occurring after the 
decree for judicial separation, which, if 
amounting to substantial wrong that in 
granting a decree for divorce to a de- 
faulting party or a wrongdoer, would 
oe gaunt in the circumstances in giving 
advantage of his own wrong. The learn- 
ed Advocate for the respondent-husband 
‘has invited our attention to the decision 


of. a Division Bench of the Bombay High 
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Court in Jethabhai Ratanshi Lodaya v. 
Nanabai Jethabhei Lodaya, AIR 1975 
Bom 88, where the Division Bench has 
taken a view that after a decree for judi- 
cial separation is passed, the ground on 
which that decree is granted, namely, 
desertion or cruelty the matrimonial 
wrong exhausts itself, and it would not 
be open to the parties to fall back upon. 
it after the Court has pronounced the 
judgment and determined about the guilt 
of one of the parties. The learned Advo- 
cate for the appellant-wife, however, 
tried to distinguish this judgment by 
urging that in case of a decree for a judi- 
cial separation on the ground of cruelty 
or desertion, there is no scope for the 
party in wrong to persist in that wrong 
doing, namely, persisting or committing 
acts of cruelty while in that case of a 
decree of judicial separation on the 
ground of adultery, there is a possibility 
of the wrongdoer to continue to com- 
mit that wrong even after the decree 
has been granted. We are afraid, we can- 
not agree with this submission of tha 
learned Advocate for the wife obviously 
for the reason that he may be right so 
far as the cruelty is concerned, but so 
far as the desertion is concerned, the 
wrongdoer has a scope of indulging 
himself in continuous desertion after the 
decree for judicial separation is passed 
because there is no prohibition against 
him in resuming co-habitation.. We are, _ 
therefore, in. respectful agreement with 
the view which has been taken by the 
Division Bench of the Bombay High 
Court. The real question as posed by the 
Supreme Court in Dharmendra Kumar’s 
case (supra) is, whether the continuance 
of stay of the husband after the decree of 
judicial separation with his mistress can 
be said to be misconduct serious enough 
fo justify denial of the relief to which 
he is entitled to under the amending pro- 
vision of the Act? As stated by the learn- 
ed single Judge of the Delhi High Court 
in Gajna Devi’s case (supra) it cannot be 
said that he is taking advantage of his 
own wrong when he makes an applica- 
tion for divorce though continuously re- 


siding with his mistress after the judicial 
separation has been granted. As a mat- 
ter of fact, he is trying to exercise his 
right granted under the amending pro- 
vision of the Act. In that view of the 
matter, therefore, we regret that we ars 
compelled to reject the submissions of 
the learned Advocate for the appellant- 
wife and we do not find any justifying 
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reasons to interfere with the order mace 
by the learned City Civil Judge. 


10. The result is 
should be rejected.. 


li. The learned Advocate for the ag~ 
oellant-wife, therefore, requested us thet 
we must pass appropriate orders in tF 
matter of permanent alimony if we cor 
firm the decree of divorce granted ty 
the learned trial Judge. We would like 
to pass appropriate orders in the matter 
under Section 25 of the Hindu Marriage 
Act, but since the relevant and nece= 
sary material has not been placed on ti 
record of the trial Court so as to enab= 
the Court to make appropriate orders H 


that this appecl 


that connection, we direct the City Civ- 


Court, Ahmedabad, to raise necessary 
issues in this behalf as to what amourt 
of permanent alimony the appellan- 
wife is entitled to under Section 25 cf 
the said Act, and after giving opport.- 
aity to the rival parties to lead evidenc 
in support of their respective case, tre 
City Civil Court will make its findinss 
on the issues and report to us withn 
three months from the receipt of te 
writ. On receipt of that report, ths 
Court will make appropriate orders ñ 
the matter of permanent alimony. Tre 
appeal shall then stend disposed of after 
the orders for alimony are made in tke 
matter, 


Order according!’, 
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Arbitration Act (1940), S. 34 — Stay əf 
suit —.Step in the proceeding— Ex pare 
injunction order against Government — 
Government counsel filing applicaticn 
contesting injunction application abd 
asking for time to file reply to injunction 
application — It does not amount to taz- 
ing of a step in the proceedings. AIR 196 
Cal 315 and AIR 1970 Mad 323, Dissen-- 
ed from. 
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In a case where an ex parte injunction 
is granted by the Court and the defen- 
dant is called upon to show cause why 
the order should not be made. absolute, 
the application given by the defendant 
contesting the injunction application and 
asking for time to file reply to the in- 
junction application does not amount to 
taking of a step in the proceedings as 
contemplated by Section 34 of the Act. 
AIR 1966 Cal 315 and AIR 1970 Mad 323, 
Dissented from; AIR 1950 Bom 127 AIR 
1958 Punj 19, AIR 1961 Madh Pra 322 
and AIR 1974 All 431, Foll. (Para 3) 

Having regard to the contingency of 
filing of a written statement as contem- 
plated by Section 34, it is worthwhile to 
interpret the phrase “taking any other 
steps in the proceedings” to mean “tak- 
ing any other steps in the proceedings 
indicating the intention of the party to 
get the dispute finally decided by the 
Court and not by arbitrators.” This would 
in turn show an intention of the party 
to abandon the preference for the domes- 
tic forum agreed upon between it and 
the other side and instead to submit to 
the forum chosen by the other side con- 
trary to the arbitration clause. There- 
fore, the real test in order to decide 
whether a particular step taken in the 
proceedings was a step in the proceedings 
as contemplated: by Section 34 is te find 
out whether by taking that step the party 
displayed an unequivocal intention ~o get 
the dispute finally decided by: the Court 
in preference to a final decision which 
May be arrived at by the arbitrators. 

(Para 7} 


Section 34, contemplates two stages, 
first stage being actual filing of the writ- 
ten statement and the other being a 
stage which would normally occur ear- 
lier to it. This is because, once the writ- 
ten statement is filed, the matter is at 
large and no order under Section 24 of 


` the Act can be. passed, because the party 


by filing written statement in the suit 
abandons its right under the arbitration 
clause and instead prefers to get the 
matter decided by the Court. 
as if any step taken earlier to filirg of 
the written statement would amount to 
taking a step in the proceedings as. con- 
templated by Section 34 of the Act. 
(Para 7) 
In a case where the defendant is forc- 
ed to go to the Court as a result of an. 
ex parte interim injunction or any other 
interlocutory order and to pray tc the 
Court to vacate that order, it canrot be 
said that. the said. defendant has given 


Tt is not | 
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'. up his right to get the matter decided by 
.. arbitration merely because he files. a 
‘written statement opposing the interim 


relief or applies for time to file such a 
written statement. Thereby such a de- 


fendant is not calling upon the Court te 


decide the dispute between the parties 
finally . in preference to the decision 
which can be given by the arbitrators. ` 


(Paras 7, 9) 


Cases Referred : Chronological Paras 


AIR 1974 All 431: 1974 All LJ 360 4, 9° 


AIR 1970 Mad 323 1, 6 
AIR 1966 Cal 315 1, 5 
AIR 1961 Madh Pra 322 4, 8 
AIR 1958 Punj 19 4, 8 
AIR 1950 Bom 127 ` 4,5,7 
- ATR 1943 Cal 484 6 


5, 
(1924) 28 Cal WN 771: AIR 1924 Cal 
789 5 


(1909) 2 Ch 121: 100 LT 880, Ochs v. 
5 


5 


= _ learned trial Judge under appeal was’ to 


Ochs Brothers 
(1907) ILR 34 Cal 443 l l 5 
(1896) AC 1: 73 LT 665; Forde’s Hotel 


Co. v. Bartlett 5 


"K. J. Vaidya, Asst. Govt. D for 


Appenents P. M. Raval, for Respondent, . 


JUDGMENT:—In Special Civil Suit No. 


6 of 1974 filed by the respondent-plain- — 


tiff against the appellant State of Guja- 


rat challenging an order for recovery of 


an amount of Rs. 19,686 passed by ‘the 
Collector, an ex parte injunction was 
obtained by the. plaintiff from the Court 
restraining the defendant -and 


that order. The ex parte injunction along 
with a notice to show cause why it 
should not be made absolute was grant- 
ed with the result that the learned Dis- 
trict Government Pleader appeared in 


` the said suit on 16-2-1974 and made an 


application Exh. 14 for grant of time for 
filing objections against the application 
for temporary injunction. The time was 
granted till 28-2-1974 on which date he 
further applied for time. One more ap- 
plication for time was made on ‘15-3- 
1974; and thereafter on 31-7-1974 the 
learned District Government Pleader 
made application Exh. 26 stating that the 


agreement dated  16-6-1965 between the. 


parties contained an arbitration’ clause 
No. 19.and, therefore, the suit should be 


stayed under S, 34 of the Indian Arbitra- : 


tion Act; 1940 (the Act). The said clause 
as I find from the order passed by the 


the. effect that in case of any dispute 
arising between lessor and lessee or’ any 
difference’ of opinion as: to the interpre- 


Salt Works - (Desai -J.) - 


-to the 
-whose decision shall be final and:-binding= 


.of the suit, the arbitration 


its ser- 
vants from making recovery pursuant to 


which ‘the learned 


' AIR. 


tation of the terms of the lease or the. 
obligations, the matter shall be referred 
Salt . Commissioner for .- India’ 


on both the parties;. The -application 
Exh. 26 for staying the suit under S. 34 
further stated that looking to the nature 
‘clause was 
applicable to the dispute raised in the 
suit and that the defendant was and is. 
ready and willing to do all things .neces- 
sary to the proper conduct of the arbi- 
tration. This application for stay was 
opposed by the plaintiff; and one of the 
contentions raised by him was: that the 
main relief was against the order. of the 
Collector and the dispute referred to in 
the plaint does not come within the arbi- 
tration clause. The other contention was 
that the defendant by applying for time 
to file objections against the interim in- 
junction application had taken step in 
the proceedings; and, therefore, it was 
disentitled. to an. order for stay under 
S. 34 of the Act. It appears that the 
learned trial Judge did not deal with the 
first ground. However, he found sub- 
stance in the second ground and holding © 


that the act of the Government Pleader 
in asking- for time to file objections to 


the application for interim . injunction, 
amounted to taking a step in the pro- 
ceedings, rejected the application for 
Stay. There is a conflict of opinion þe- ` 


tween some High Courts on the  poinf 
‘like the present. The learned trial Judge 


referred to three of these decisions and 
purporting to: follow the decisions re- 
ported in’ Amritraj v. Golecha Finan- 
ciers, AIR 1966: Cal 315 and Bortes' 
S. A. v. Astrouic ‘Compania, AIR 1970 
Mad 323 he held that the application for 
time to file objections to the interim 
injunction application - amounted to tak- 
ing a step in the proceedings within the 
meaning of S. 34 of the Act. On this sole 
ground, therefore, he dismissed the ap- 
plication for stay. Being aggrieved, the 


_ State has come in appeal, 


2. It must be made clear at the ouf- 
set that out of the two grounds urged on 
behalf of the plaintiff in _ opposing the 
application for stay under S. 34 of the 


Act, the learned trial Judge has not de- 


cided upon the first ground. Therefore, 
Nothing stated in this judgment: will 


affect the plaintiffs right to urge that 


ground against the order for stay únder 
S. 34 of the Act. 


' 3.--So far as- the ' second ground. on 


tag t a Ay wap 
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- trial- Judge- decided .:.- 
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the matter, following'the decisions of -~ 


the aforesaid two High Courts, is con- 
cerned, :we 


why the injunction order should not he 
made absolute, the 
Government. Pleader appeared and ap- 
plied for time more than once for tre 
purpose of filing objections to the in- 
terim injunction , application at Ex. i 
The question which then arises is whe- 
ther in a case where an ex parte injure- 
tion is granted by the Court and the de- 
fendant is called upon to show cause wiy 
the order should not be made absolu-, 
does the application given by the defen- 
dant contesting the injunction applica- 
tion and asking for time to file reply to 
the injunction application amount to tak- 


ing of a step in the proceedings as con~ 


templated by S. 34 of the Act. 


4. The relevant provisions of S. 34 of 
the Act are as TURSE — 


“Where any eee to an abtan 
agreement or any person claiming under 
him commences any legal proceedings 
egainst any other party to the agree- 
ment or. any person claiming under h:m 
in respect of any matter agreed to be 
referred, any party to such legal pro- 
ceedings may, at any time before filirg 
a written statement or taking any other 
steps in the proceedings, apply to the 


judicial authority before which the pro- 


ceedings are pending to stay the 
ceedings; - eases Faaneeseo 


prO- 


The aforesaid section in terms contem- 
plates two stages before which an ap- 
plication for stay under S. 34 can b? 
given; and these stages are (1) filing of 
the written statement or (2) taking azy 
other step in the proceedings. . There is 
no difficulty with regard to the first 
stage. However, the words “taking azy 
other steps in the proceedings” occurring 
in the second stage have led to a divisi=n 
_of opinion between some of the Hizh 
` Courts. 
decisions of the Calcutta and Madras Hish 
Courts referred to earlier; and on the 
other hand we have the decisions re- 
ported in Nuruddin Abulhusein v. Azu 
' Ahmad, AIR 1950 Bom 127, Daulat Rem 
v. Punjab State, AIR 1958 Punj 19, San- 


sarchand v. State af Madhya Pra. AIR. 
1961 Madh Pra 322 and - Queens College — 


‘Kanetra v. Collector, Varanasi, AIR 1974 
All: 431. 


‘cited “kt the bar. 


proceed on the basis thal - 
after receiving the notice to show cause. 


learned Districf- 


On the one hand we have tha 


These: were the only Recleions 
~ “under ;— - 
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5.. In Amritraj v.. Golecha: Financiers 
(supra), in a- suit instituted on Dec. 23, 
1964 a notice of motion was takan out 
and interim injunction was obtained by 
the plaintiff. The notice to show. cause 
was returnable on Jan. 4, 1965. Om that 
day, the Counsel for the respcndent- 
plaintiff placed some facts before 
the Court and asked for additional in- 
terim orders. including order for <njunc- 
tion in respect of a motor car anc undi- 
vided interest of the defendant in a 
house known as Jodhpur house zs well 
as for inventory of some goods. Defen- 
dant’s advocate also appeared and op- 
posed these prayers. In spite of his op- 
position, an order was made extending 
the injunction to the motor car and 
Jodhpur house. Time for filing an 
affidavit in opposition to the interim re- 
lief was also extended by the aforesaid 
order which extension was held tp have . 
been granted at the request of the de- 
fendant. The question which arose was 


-whether opposing an interim injunction 


application and asking for time to file | 
affidavit in opposition would amcunt to 
a step in the proceedings, The earned . 
Single Judge following an earlier deci- 


: sion of the same High Court in Subal 
‘Chandra Dhar v. Md. Ibrahim, ATR 1943 


Cal 484 held that the said act of fhe de- 


fendant amounted to taking a step in the 


proceedings. In the said earlier Calcutta 
case, Das, J. has stated as under :— 


"It seems to me that these authorities f 


establish that in order to constitute a 
' step in the proceedings the act ir ques- 


tion must be (a) an application made to 
the Court either on summons as in (1896) 
AC 1 or (1907) ILR 34 Cal 443 or orally as 
in (1924) 28 Cal WN 771 or something in - 
the nature of an application to the Court 
e.g. attending on summons for directions 
as in (1909) 2 Ch. 121 and (b) such an act 
as would indicate that the party is ac- ` 
quiescing in the method adopted by the 
other side of having the disputes decid- 


ed by the Court.” 


The learned single Judge in the latter’ 
Calcutta case (Amritraj v. Golecha Fin- 
anciers (supra)) referred to the Cecision 
of the Bombay High Court in Ntruddin 
v. Abu Ahmed (supra) and he seemed to 
be of the opinion that Tendolkar, J. who 
decided the Bombay case had quoted with 
approval the aforesaid observations of 
Das, J. in Subal Chandra Dhar v. Md. 
Ibrahim (supra). The learned Judge im 
the latter Calcutta case then observed at 
page 318° (tight 


hand side-column) as - 
= woke CORB ee OR Re ag ag OF 
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"It is difficult to make a distinction 


between filing a written statement: in 
suit and filing an opposition to an inter- 
locutory application in that suit — both of 
them are ‘taking step in the suit’. Filing 
an affidavit in an interlocutory applica- 
tion is as much taking a step. in the pro- 
ceedings as filing a written statement or 
filing an affidavit in opposition to an 
application under O, 12 R. 6. Interlocu- 
tory proceeding is a proceeding in the 
suit itself and any step taken in the pro- 
ceeding is a step taken in the suit. Ar- 
bitration Act empowers the Court to pass 
suitable interim orders in respect fo 
matters agreed to be adjusted by arbi- 
tration. The aggrieved party may come 
before the Court for interlocutory deed! 
(sic-orders) pending adjustments of dis- 
putes by arbitration. In such a case when 
a party institutes a suit in breach of the 
arbitration agreement the suit is liable 
to be stayed on the application of the 
defendant in that behalf. If in such a 


suit the plaintiff wrongfully obtains an 
interim order in the suit itself the dee- 
fendant cannot. contest the interlocutory: 
application, because by so contesting the 
application he would be taking step in 
the proceeding thereby debarring him- 
self from taking advantage of the private 
arbitral tribunal. The aggrieved defen- 


dant is not however without a remedy. 
In such a case he is empowered to apply 
under the Arbitration Act. itself to have 
the hazard, if any, removed.” (Emphasis 
supplied), 


Speaking with great respect, the em- 
Phasized observations take too narrow @ 
view of the salutary provision contained 
in S. 34 of the Act which view may, im 
a given case, result in injustice. For the 
purpose of application of S. 34 of the 
Act we must adopt a functional approach 
in the matter of interpretation of the 
words “taking any other steps in the 
proceedings,” Sometimes, interim order 
of a drastic nature may be passed ex 
parte also and in such a case, if the de- 
fendant seeks to get the orders vacated, 
though he wants to take advantage of 
. the arbitration clause, his right to rely 
upon the arbitration clause cannot be 
defeated by the mere fact that on ac- 
count of an ex parte interim order he is 
forced to go to the Court and request 
the Court to vacate the order on cause 
being shown. As will be shown later. or, 
amore liberal interpretation can te 
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given ta this phrase consistent with the 
intention of the Legislature as contem- 
plated by S. 34 of the Act. 


6. Madras High Court in Bortes 
S. A.’s case (supra) took a view similar 
to that taken by the Calcutta High 
Court, in Subalchandra’s case (supra). In 
that case also an ex parte injunction 
having been granted, the defendants 
took out an application to vacate the ins 
Junction and offered to furnish security. 
but they did not file any written state- 
ment. The learned Judge who decided 
that case observed in paragraph 5 as 
under :—~ 


“Whatever may be the circumstances 
under which the defendants took ou? 
application in this suit with a prayer to 
vacate the interim injunction with an 
offer to accept security, the fact is clear 
that they took steps in the proceedings 
within the meaning of S. 34 and are, 
therefore, disentitled to. ask for stay of 
the suit.” 


Speaking again with respect, these ob- 
servations show the need for a more 
functional approach in the matter of in- 
terpretation of the said phrase, 


T. We must first of all bear in mind 
the context in which the phrase occurs. 
S. 34, as observed earlier, contemplates 
two: stages, first stage being actual filing 
of the written statement and the other 
being a stage which would normally oc- 
cur earlier to it. This is because, once 
the written statement is filed, the mat- 
ter is at large and no order under S. 34 
of the Act can be psssed, because the 
party by filing written statement in the 
suit abandons its right under the arbitra- 
tion clause and instead prefers to get 
the matter decided by the Court. It is 
not as if any step taken earlier to filing 
of the written statement would amount 
to taking a step in the proceedings as 
contemplated by S. 34 of the Act. Hav- 
ing regard to the contingency of filing of 
a written statement as contemplated by 
S. 34, it is worthwhile to interpret the 
phrase “taking any other steps in the 
proceedings” to mean “taking any other 
steps in the proceedings indicating the 
intention of the party to get the dispute 
finally decided by the Court and. not by 
arbitrators.” This would in turn show 
an intention of the party to abandon the} 
preference for the domestic forum agreed) 
upon between it and the other: side and 
instead to submit to the forum chosen 
by the other side contrary to the arbitra 
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tion clause. Therefore, the real test in 
order to decide whether a particular step 
taken in the proceedings was a step in 
the proceedings. as contemplated by Sec- 
tion 34 is to find out whether by taking 
that step the party displayed an utn- 
equivocal intention to get the dispute 
finally decided by the Court in preier- 


ence to a final decision which may be 
arrived at by the arbitrators. In sub- 
stance, this was the test formulated by 
Tendolkar, J. in Nuruddin’s case (supra) 
The learned Judge in terms said in para- 
graph 7 of the judgment as under :— 





“In my opinion the true test for de- 
termining whether an act is a step in -he 
proceedings is not so much the quest-on 
as to whether it is an application — al- 
though, of course, that would be a sa-is~ 
factory test in many cases — but whether 
the act displays an unequivocal intention 
to proceed with the suit and to give up 
the right to have the matter disposed of 
by arbitration.” 


In a case where the defendant is forced 
to go to the Court as a result of an ex 
\parte interim injunction or any other in- 
terlocutory order and to pray to ihe 
Court to vacate that order, it cannot be 
said that the said defendant has giren 
up his right to get the matter decided by 
arbitration merely because he files a 
written statement opposing the interim 
relief or applies for time to file such a 
written statement. Thereby such a de- 
fendant is not calling upon the Court to 
decide the dispute between the parties 
finally in preference to the decision 
which can be given by the arbitrators, 


8. The aforesaid test was adopted by 
the Punjab High Court in Daulat Rarn’s 
case (supra). Of course in that case -he 
prayer was for time to file an application 
for stay of the suit because of the arvi- 
tration clause. But to these facts of -he 
case, the aforesaid test was applied. In 
Sansarchand’s case (supra) a reply was 
filed by the defendant to the plainti-f’s 
application for temporary injunction snd 
that application was argued. It was hald 
that the same did not amount to taking 
a step in the proceedings. It was, inler 
alia, observed in paragraph 8 that mere 
filing of a reply to an interim injure- 
tion application does not indicate that 
there is in effect abandonment of {he 
proposal to have the subject of the cause 
disposed of by arbitration. 


9. In Queens College Kanetra’s case 
(supra) following observations were msde 


State v. Ghanshyam Salt Werks (Desai J.J 
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by the Allahabad High Court which 
would show that the same test was ap- 
plied :— 


“The true test for determining wheth 
an act is ‘a step in the proceed-ngs’ is 
not so much the question as to whether 
it is an application but whether -he act 
displays an unequivocal intention 70 pro- 
ceed with the suit and to give up the 
right to have the matter disposed of by 
arbitration. There must be submission to 
the jurisdiction of the Court for adjudi- 
cation of the claim in the suit itself. 
There can be no doubt that the act of 
the defendant to get an ex parte order of 
injunction vacated does not indicate an 
unequivocal intention to proceed with 
the suit and to give up the right to have 
the matter disposed of by  arbi-ration. 
The adjudication of the injunction mat- 
ter does not amount to adjudication of 
the claim in the suit itself,” 


Apart from the fact that I am bound 
by the judgment of the learned single 
Judge of the Bombay High Court, men- 
tioned above, I find myself in respect- 
ful agreement with the test laid down 
therein subject to this rider that the un- 
equivocal intention must be to set the 
final decision of the dispute by the Court 
and not by the arbitrators. In case of an 
interim application nobody calls upon 
or expects the Court to give a final deci- 
sion of the dispute between the parties, 
The question as to interim relief is de- 
cided only on the basis of the prirra facie 
case and nothing is decided finally. In 
such a case, therefore, to prevent a defen- 
dant from contesting the interim appli- 
Cation on the pain of losing his right to 
get the dispute decided by arb-:tration 
may, in a given case, work injustice. 
This, in my opinion, needs a furctional 
approach in the matter of interpretation 
of the relevant words, 


10. To my mind, these words mean 
taking any other step in the proc2edings 
with the intention of getting the dispute 
decided finally by the Court and ajandon 
thereby the right to get it decided by 
arbitrators. 


ll. If this is the correct interpreta- 
tion of the relevant words occurring in 
S. 34 of the Act, it is clear that the 
ground on which the learned trial Judge 
refused stay of the proceedings in the 
present suit is no longer tenabl2. On 
this ground, therefore, the appea. must 
be aHowed. However, as the other 
ground urged on behalf of the plaintiff 
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- has not. been decided by the learned. 


trial Judge, it would not be correct: and 
proper to pass. a final order. as regards 
stay of the suit. without examining. that 
ground, -Therefore, the following order 
is passed, 

12. The appeal is allowed; and. the 
order passed by the learned trial Judge 
on September 27, 1977 rejecting the ap- 
plication for stay under S. 34 is set aside. 
The matter will now go back to the trial 


Court for passing fresh orders after hear- . 


ing the parties on the other ground of 
objections against the application for 
stay taken out by the plaintiff. In pres< 
sing these objections, the plaintiff will be 
at liberty, if the trial Court so permits, 
to amend the plaint with a view to limit 
the challenge only to the competence of 
the Collector to pass the impugned order 
and to omit the averments made in the 
plaint which would bring into existence 
a dispute falling within the arbitration 
clause. Looking to the question of inter- 
pretation involved, there will be no 
order as to costs of this appeal. 

| Order accordingly, 
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Balwantrai Bhimbhai Desai, Petitioner 
v. Taluka Panchayat, Kamraj and others, 
Respondents. | 


Special Civil Appln, No. 472 of 1978, 
D/- 17-1-1979. 


Gujarat Panchayats Act (6 of 1962), 
S. 115 — Constitution of statutory com- 
mittee of Taluka Panchayat — S. 115 is 
attracted and presiding officer of meet- 
ing has casting vote in case of equality 
of votes, unless he was personally dis- 
qualified from exercising it — When pre- 
siding officer himself was candidate for 
election and there was equality of votes, 
he cannot continue to preside over meet- 
ing and exercise his right of a second or 
casting vote, as there was clear conflict 
between his duty and interest. 

(Paras 6, 7, 8, 9, 10) 


Cases Referred: Chronological Paras 
AIR 1970 SC 150 10 
AIR 1951 Mad 831 (2) 9 


(1867) 2 QB 557: 16 LT 828, R v. White 
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for Peti- 
Pleader 


= C. T. Daru for V. J. Desai, 
tioner; A. J. Patel, Asst. Govt, 
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ALE 


ijb M/s. Ambubhai and Diwanji, for Re« 
Spondent No. 10. eh regs 


- . ORDER :— An interesting question, 


which might not be of infrequent occur - 


. rence in the present days, arises in this 


petition and the question is whether the 
presiding officer of a local authority, 
who is himself a candidate for election 
to one of the statutory committees, can 
preside over the meeting at which the 
election is held and give a casting vote- 
in case of equality of votes and thereby 
secure his own election. The circums 
stances under which the question has 
arisen for decision may be briefly ad- 
verted to. 


2. Kamraj Taluka Panchayat is con- 
stituted under Section 14 of the Gujarat 
Panchayats Act, 1961 (hereinafter refer- 
red to as ‘the Act’). There are 25 elected 
members of the said Panchayat, At the 


‘relevant time, one of its members was 


under suspension and another member 
was disquélified. At the material time, 
therefore, there were 23 elected members 
of the said Panchayat, Under S. 111 of 
the Act, a Taluka Panchayat has to con< 
stitute certain committees and one of 
such committees is the Executive Com- 
mittee which has to exercise such powers _ 
and perform such functions and duties 
of the Taluka Panchayat (not being 
functions pertaining to its Social Justice 
Committee} as the Taluka Panchaya? 
may assign to it. The strength of the 
Executive Committee depends upon the 
total number of elected members of the 
Taluka Panchayat and, accordingly, when 
the total number of elected members of 
the Panchayat is 23, the Executive Com- 
mittee must consist of seven members. A 
meeting of the Kamraj Taluka Panchayaé 
was called on Feb. 27, 1978 for constitut- 
ing its Executive Committee consisting of 
seven members. At the said meeting, 22 
out of 23 members were present. Oui 
of the members who were present, 1% 
belonged to the Janata Party and the 
remaining 11 members belonged tc the 
Congress Party. The President of the 


Taluka Panchayat presided at the said 
meeting. When the proposal regarding 
constitution of the Executive Committea 
was taken up each group of members 
proposed a panel of 7 members, Be i} 
mentioned at this stage that the presi- 
dent was himself a candidate fer elece 
tion to the Executive Committee and his 
name was included in the panel of the 
Congress Party. The proposal was then — 
put-to vote. Each group- voted -for. its.: 
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own panel and. amongst the- persons wha - 


- cast their- votes- was the: President him- 


self. As the strength of each group was.. 


equal, each panel secured 11 votes. In 


view of the equality of votes, the Presi~ 


dent gave his second or casting vote 
under S, 115 and declared that the panel 
proposed by the Congress Party, which 
included himself, was duly elected. Ths 
petitioner who was present at the meet- 
ing, as he is an elected member of tha 
Taluka Panchayat, objected to the Pre- 
sident giving his casting vote but tha 
said objection was overruled and tha 
proposal of the Congress Party was de- 
clared as passed, The petitioner there- 
upon preferred a Revision Application 
before the Development Commissioner 
under S. 305 of the Act. The said Revi- 
sion Application was heard by the Addi- 
tional Development Commissioner wh) 


dismissed the same, Hence the presen | 


Writ Petition, 


% Two contentions were raised at tha 
hearing of the petition. First, that S. 115, 
which was a general provision empower- 
ing the presiding officer of the meeting 
to exercise a second or casting vote in 
all cases of equality of votes, was not at=- 
tracted when the question before the 
meeting is in relation to the constitution 
of the statutory committees and, second- 
ly, that in any case, the President, who 
was himself a candidate, was disqualified 
from presiding over the meeting or až 
least from exercising that part of his 
powers as the presiding officer which 
enabled him to give a second or casting 
vote in case of equality of votes, © 


4. Now, it appears to me that so far 
as the first ground is concerned, it is not 
well-founded, S, 115 reads as under:— 


“All questions before a meeting of a 
taluka panchayat or committee thereof 
shall be decided by a majority of votes 
of the members present and unless other- 
Wise provided in this Act, the presiding 
Officer of the meeting shall have a se- 
cond or casting vote in all cases of equal-= 
ity of votes,” = 


There is a proviso appended to the sec- 
tion with which we are not concerned 
and it need not, therefore, be cited, 


5. It is not uncommon to find that 
when a body is required to decide ques- 
tions by a majority of votes of the mem-= 


bers present and voting at a meeting cf. 


such body the number of members vot- 


ing- on proposal on either. side sometimes ~ 
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„become exactly equal. The . -ques-ion ~is - - 
vas to what- should -be done under such ` 


' the instrument constituting such 


‘meeting of a 
‘including - the 
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circumstances.. The... ordinary- law- -ap- - 
pears. to have provided no way cut of 
the diffculty and, therefore, ordinarily 
provides for the presiding officer of the 
meeting giving a second or casting vote 
in cases of equality of votes. The sezond 
or casting vote, as it is called, is thus the 
creature of such instrument  incluiing 
the statute law and its innovation is for 
the purpose of avoiding the deadlock 
which would otherwise ensue, As to 
when resort could be had to the gwing 
of a second or casting vote in cases of 
equality of votes is a matter which must 
ultimately depend on the language of 
the relevant provision, 


6. In the instant case, the relevant 
part of S, 115 provides for the dzc:sion 
of "All questions” by a majority o? votes 
of the members present and it further 
provides that “unless otherwise previd- 
ed in this Act, the presiding officer of 
the meeting shall have a second oz cast- 
ing vote in all cases of equality of vozes,” 
(underlining supplied), It would thus ap- 
pear that all questions before a 

Taluka Panchayat 
question of the zon- 
stitution of any of the statutory com- 
mittees are required to be decided by 
a majority of votes of the members pre- 
sent and that in all cases of equatit7 of 
votes, unless the Act provides otherwise, 
the presiding officer of the meeting $s to 
have a second or casting vote. It is not 
in dispute that there is no other provi- 
sion in the Act which deals with a situe- 
tion arising out of equality of votes on 
the proposal regarding. the constitution 
of the statutory committees cf the 
Taluka Panchayat. Therefore, on = glain 
reading of S. 115, if there is equality 
of votes on the question of the cons-itu- 
tion of one or more of the statutore com- 
mittees at a.meeting of the Taluka Pan- 
chayat, the presiding officer of the meet- 
ing would have a second or casting vote 
unless he is personally disqualified trom 
exercising such vote, 


7. It is significant to note in this :on= 
nection that S. 55, which inter alig ceals 
with the election of the Presiden: and 
Vice-President of a Taluka Pancheyet af 
the first meeting after the constitution 
or. reconstitution of such Panchayat,. 
makes a specific provision in sub-sec (5) 
to the effect that if at the election under 
the said section, there is an: equality of 
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votes, the result of the election shall ‘be 
decided by lot drawn in the presence of 
the presiding officer in such manner as 
he may determine. Similar provision is 
to be found in sub-sec. (5) of S. ‘67 in 
relation to the election of the President 
and Vice-President of a District Pancha~ 
yat at the first meeting called after the 
constitution or reconstitution of such a 
Panchayat. These are specific provisions 
which would exclude the operation of 
S. 115 and similar. S. 185 in cases of 
equality of votes at such election. Since, 
admittedly, there is no such provision 
governing the situation arising out of 
equality of votes at a meeting of the 
Taluka Panchayat held for the purpose 
of constituting one or more of the sta- 
tutory committees and the legislature 
has made a specific departure by not 
making any such provision, S. 115 would 
‘be attracted and the presiding officer of 
the meeting would be entitled to have a 
second or casting vote. It matters not 
subject to what follows, that such second 
or casting vote might turn the scales in 
the matter of constitution of one or more 
of the statutory committees of the 
Taluka Panchayat, Instances are not un- 
known of such provision having been 
made in a case of a tie in election of office 
bearers. In certain statutes in England, 
provision is made regarding the Chair- 
- man having a casting vote in case of 
equality of votes even in cases of elec- 
tion of alderman or mayor. In my opin- 


ion, therefore, the first submission urged. 


on behalf of the petitioner is not well- 
founded and it must be rejected. 


8. On the second ground of challenge 
under both its head, however, the peti- 
tioner stands on a stronger footing. The 
President of the Taluka Panchayat who 
presided at the meeting was himself a 
candidate for the Executive Committee. 
It is inconceivable that he could have 
presided over such a meeting. A person 
presiding over such a meeting might 
have to give his ruling on any number 
of questions including a question inti- 
mately connected with the proposal relat- 
ing to the constitution of one or more of 
the. statutory committees. For example, 
sub-rule (1) of Rule 39 of the Gujarat 
Taluka and District Panchayats (Proce- 
dure) Rules, 1963. (hereinafter referred 
to as ‘the Procedure Rules’) casts a duty 
on the presiding officer to decide all 
points of order and makes his decision 
final. The points accordingly raised might 
relate to the adequacy of the notice of 
the meeting, quorum at the meeting, ad- 


sident ‘himself. This would 


entitled to vote but who is not a candi- 
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journment for want of quorum, the 
right of a member present to vote and 
such or similar questions which might 
have a direct bearing on the ultimate 
result of the proposal, In the instant case 
itself the petitioner had raised an objec- 
tion regarding the right of the President 
to give a second or casting vote and th 
said objection was overruled by the Pre- 
show that 
when the President is himself a candi- 
date for one of the statutory committees, 
he might have to decide questions which 
affect his own interest and more often 
than not, he would be a Judge in his 
own cause in such situations. Under 
such circumstances, there would be 
clearly a conflict between his duty and 
interest and in normal course, therefore, 
the President should vacate the chair in 
favour of the Vice-President, or if h 
is absent or disqualified on the same or 
‘any other ground, the members present 
at the meeting should be allowed to 
choose one of the members present and 


















date, to preside over the meeting. Since 
this course was not adopted in the pre- 
sent case and the President, although he 
was a candidate for the Executive Com- 
mittee, continued to preside over the 
meeting and decided an important point 
or order raised by the petitioner in his 
own favour, the election must be held to 
be invalid, 


3. In the view which I am taking f 
am supported by the decisions in R v, 
White, (1867) 2 QB 557 and Nagappa v, 
Madras Race Club, AIR 1951 Mad 831 (2). 
In the former case, under the relevant 
statutory provision, the election of coun- 
cillors of a borough was to be. before 
the mayor and assessors. In other words, 
the mayor had to act as a returning offi- 
cer. The mayor in that case was himself 
one of the outgoing councillors and also 
a candidate and, therefore, he expressed 
his inability to act as a returning officer. 
Thereupon, the council of the borough 
appointed one of its four aldermen to 
act for the mayor at the election and to 
execute all such duties in the place of 
mayor. The said alderman performed the 
duty of the returning officer with the as~- 
sessors and councillors including the 
mayor were duly elected. Thereupon a 
proceeding was initiated for a writ of 
quo warranto calling upon the mayor to 
show by what authority he claimed to 
have, use and enjoy the office of newly- 
elected councillor and the writ was 
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sought, inter alia, on the ground that he 
was not “incapable of acting” as mayor 
at the election within the meaning of the 
relevant statutory provision which au- 
thorised the council, under such circum= 
stances, to forthwith elect one of the 
aldermen to execute all the powers ang 
duties in place of the mayor. Blackburn, 
J. held that the mayor was not disquali- 
fied from being elected councillor be- 
cause he held the office of mayor, but 
he was disqualified from performing 
that part of the duty of returning officer 
which consisted in returning himself, hz 
being interested in the election and that - 
where the mayor was personally disqua- 
lified, the right course for the council 
was to appoint a substitute as they had 
done in that case. The appointment by 
the council of a substitute to act in thz 
place of the mayor was, therefore, valic. 
Mellor, J. expressed the same  opinior. 
He too held that when the mayor wat 
himself a candidate, ipso facto it becam=: 
necessary forthwith to elect some other 
person to perform those functions -whic= 
he would perform if he was not incapa- 
citated from performing them by the 
fact of becoming a candidate and tha> 
therefore, if the council appointed ar 
alderman in his place, the mayor coul= 
be elected a councillor. In the latter case. 
one of the questions was as to the vali- 
dity of the election of the members c: 
the Managing Committee of the Madre: 
Race Club. A person who was himse!: 
a candidate for the Managing Committee 
had presided at the meeting at whict 
the election was held. It was held the 
under such circumstances, it must te: 
held that the election was invalid. Ths 
following relevant observations were 
made on the point:— 


“The election is also invalid on tks» 
further ground that Mr. Natesan presid- 
ed at the meeting. He was himself wz 
candidate for the Managing Committee 
Pere Here is an instance where the Chair» 
man was in the position of a quasi-judi- 
cial officer, and he had to be judge im 
his own cause. There was clearly a corn- 
flict between his duty and his interest 
In the normal course he should hava 
vacated the chair and requested anothes 
member who was not a candidate “4 
take it, and this was not done. That a pem 
son cannot be a Judge in his own caus2 
is an elementary rule...... No man cea 
preside at his own election and retura 
himself. These principles are well estab- 
lished, and it is unnecessary to deal with 
them elaborately.” 
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‘Both these decisions establish the prin-| 


ciples, therefare, that a person who is a 
candidate cannot place himself in the posi- 
tion of a returning officer or chairman 
of a meeting at which the election is to 
be held, 


10. Even the other objection -aised 
as a part of this ground cannot but be 
decided in favour of the petitconer, 
When there was a tie on account of 2qua- 
lity of votes cast on the proposal with 
regard. to the election of the members 
of the Executive Committee, the Presi- 
dent, who was himself a candidate, re- 
solved the deadlock by giving his s2cond 
or casting vote. The direct and inme- 
diate: result of the exercise of the right 
of giving a second or casting vote was 
that the panel of which the Prerident 
was himself a member was declared: 
elected. Since a casting vote is conserred 
on the office, namely, on the presiding! 
Officer of the meeting, and not on the in- 
dividual, it is required to be exercised 
as a fiduciary. power in the interest of 
the institution as a whole (see the Con-! 
duct of Meeting by T. P. E. Curry and 
J. Richard, Twentieth Edition at p. 118). 
The vesting of such power postulates its| 
exercise in an impartial and bona fide 
manner and not for one’s own benefit, 
There might conceivably be ` situations 
where in order to maintain his impartia- 
lity the presiding officer may feel it un- 
wise to exercise his right to use his cast- 
ing vote and this case presented one 
such situation, It is unfortunate that the! 
President chose to give his second or 
casting vote in the circumstances under 
which it was highly improper for Him to 
have so done. He was himself, a candi- 
date and was, therefore, interested in| 
the outcome of the proposal. It is against 
all canons of justice for a man to be a 
judge in his own cause, Under circum- 
Stances such as those that are present 
herein, it would be difficult te relieve 
that a person could have exercised his 
right of second or casting vote in en im-| 
partial or bona fide manner. Ther2 was 
a clear conflict between interest and 
duty. The casting vote could not, there- 
fore, have been allowed to turr. the 
scales, In a somewhat similar but a less 
stronger case, when the Chief Conserva- 
tor of Forests was appointed as ome ct 
the members of the Selection Board 
which had to consider persons including 
himself for selection, the Supreme Court 


held that although the Chief Conmerve- 
tor of Forests had not participated in 
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‘the deliberations of the Committee when 
. -bhis own.name was considered, 


to stand (see A. K, Kraipak v, Union of 
India, AIR 1970 SC 150), In my opinion, 
therefore, the constitution of the Execu- 
tive Committee in the instant case was 
vitiated also on account of the fact that 
the President -had given his second or 
casting. vote under the circumstances 
present in the instant case, Even if his 


action in presiding over the metting§ is 


held to be valid, the President should 
have refrained from giving his second or 
casting vote, notwithstanding the 
visions of S, 115 which would have to be 
relaxed or become inapplicable in such 
a situation. He should have resolved the 
deadlock arising out of equality of votes 
either by putting the proposal for fresh 


voting or by adjourning the consideras 


the im= ` 
pugned selection could not be allowed ~ 


pro- | 


AER 
tion of the subject fo another ‘meeting . 
where a different result. could conceiv-~ 


ably have come about either on account 
of presence of the absentee member or 


_ for some other reasons, which need not 


be mentioned and which often turns tha 
scales at such elections, 


1. In the result, the Writ Petition 
succeeds and it is allowed, The decision 
of the Additional Development Commis» 
sioner upholding the constitution of the 
Executive Committee is quashed and sef 
aside and the resolution of the Taluka 
Panchayat by which the said Commit~ 
tee was constituted is declared to be in- 
valid. Rule is accordingly made absoluta 
with no order as to costs, | l 
Petition allowed, 


kas 
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C. R. THAKUR, J. 


H, P. State Co-operative Bank Lid., 
Chamba, Appellant v. Smt, Naroo Devi 
and others, Respondents. 


Ex, First Appeal No. 3 of 1965, D/- 
17-5-1978. 


(A) Civil P, C. (5 of 1908), Sec. li = 
Constructive res judicata — Applicability 
to execution proceedings. 


The principle of S. 11 will also be ap- 
plicable to execution proceedings, The 
objectors did not previously raise tae 
specific point that the award had to be 
made a rule of the Court before it could 
be made executable which was raised in 
the last objection petition. It was for 
them to have raised this question at tne 
initial time when they raised the quss- 
tion of jurisdiction as also of limitation 
before the court. Therefore, the prin- 
ciple of constructive res judicata would 
definitely apply in the subsequent stages 
of the execution proceedings, | 

(Paras 13, 15) 

Anno: AIR Comm. C.P.C., S. 11 Notas 


. 23 A to 23 H. 


(B) Arbitration Act (10 of 1940), Ser- 
tions 46, 47, 14 — Award given under 
To-operative Societies Act — Whether 
award to be made rule of Court — Whe- 
ther provisions of Arbitration Act apply. 


The cumulative effect of instructions 
tained on the back of the document 
which the reference was made -0 
itrator for his decision, which 
utory and formed part of the 
He notification No. 13819 of 


a a e 










23-6-1917 it was evident that under the 
award an appeal was provided to the 
Registrar and there was no appeal under 
the Arbitration Act. It was further men- 
tioned that the award could not be call- 
ed in question in any civil or revenue 
court and shall be final and conzlusive 
in all respects. The award had been 
made exempt from stamp duty ani this 
fact was to be noted on the back of the 


award for the convenience of the execut- 


ing court. This further showed that the 
award was not to be made a rule of the 
court; rather the same was to be fled in 
the court for the purpose of execution by 
the party in whose favour it was made, 
Therefore, the provisions of Ss. 45 and 
47, as also S. 14 of the Arbitration Act 
were not applicable to the presen: case. 
The procedure indicated by the instruc- 
tions was totally inconsistent with the 
provisions of Chap. II of the Arbi-ration 
Act and as such the provisions of Chap- 
ter II were not attracted to the facts of 
this case and the award did not require 
to be made a rule of the court The 
award itself as such was executable, AIR 
1970 SC 833, Dist. (Paras 16, 17) 

Anno : AIR Man, Arbitration Acs, Sec- 
tion 46 Note 1; S. 47 N. 1; S, 14 N. i. 

(C) Civil P. C. (5 of 1908), O. 21. R. 16 
— Transfer by assignment in writing or 
by operation of law — Decree in [favour 
of Chamba Bank — Resolution merging 
Chamba Bank with State Co-operative 
Bank and transferring all assets and lia- 
bilities of the former to the latter — Ef- 
fect, 


No one can execute a decree xcept 
the decree-holder or a person to whom 
the decree has been transferred by as- 
signment in. writing or by operation of 


2 H.P, [Prs. 1-6] H. P. State Co-op. Bank v. Naroo Devi (Thakur J.) A.LR. 


law, A third person cannot apply for 
execution of a decree unless there is a 
transfer to him of the decree from the 
original decree~holder. In the instant 
case there was no other writing except 
the resolution whereby the Chamba 
Bank was merged with the State Co-ope- 
rative Bank. By the resolution of mer- 
ger all the assets and liabilities of the 
Chamba Bank had been assigned to the 
State Co-operative Bank. 


Heid that this resolution transferred 


the rights and liabilities of the Chamba- 


Bank to the State Co-operative Bank. 
The assets included any decree, etc. pass- 
ed in favour of the bank which had 
merged, and it was not necessary to in- 
dicate the individual decrees, ete. in the 
assets transferred or assigned by this 
writing because it was the very extinc- 
tion of this bank as a separate entity 
which was wiped out and had become a 
part and parcel of the bank at the apex, 
i.e. State Co-operative Bank and, there- 
fore, all rights and liabilities consequent 
to the merger became the rights and lia- 
bilities of the State Co-operative Bank. 
Further, it could be said that this trans- 
fer was by operation of law, inasmuch 
as the registration of the Chamba Bank 
was cancelled in exercise of the powers 
u/s, 39 of the Co-operative Societies Act 
1912 by the Registrar and: the assets and 
liabilities thereafter stood transferred to 
the State Co-operative Bank. So also the 


cancellation of registration of the 
Chamba Bank by orders of the Regis- 
trar, Co-operative Societies on 3rd May 


1955 meant that this bank had become 
non-existent because all the assets and 
liabilities had vested in the State Co- 
operative Bank, as such this was quite a 
valid transfer in writing, Hence the 
State Co-operative Bank has locus standi 
to execute the decree in favour of 
Chamba Bank. (Paras 23, 26, 27, 29) 

Anno: AIR Comm, C. P. C, O. 21, 
R. 16 Notes 4, 5. 
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Chhabil Dass, for Appellant; Inder 


Singh and A, C, Sood, for Respondents. 


JUDGMENT:— This appeal has been 
filed by the Himachal Pradesh State 
Co-operative Bank Lid, — decree-holder 
against the judgment and decree, dated 


29th June, 1965 whereby the learned 
Senior Sub Judge, Chamba, allowed the 
objection-petition filed under Section 47 
C. P. C. of late Shri Dharam Chand, 
judgment debtor filed on 6-11-1963 op- 
posing the execution of the award ob- 
tained by the Chamba State Central Co- 
operative Bank Limited on 31-3-1952, 


2. The facts of this case may briefly 
be stated as under: 


,8 Sarvshri Brij Lal and Anant Ram 
principal debtors borrowed Rs. 7,000/- on 
14-11-1946 vide agreement Exhibit DB 
on the sureties of Sarvshri Madho Ram 
and Mohan Lal for its due payment, 
from the Chamba State Central Co-ope- 
rative Bank Limited, Another loan of 
Rs, 10,000/~ was taken on 3-2-1947 vide 
agreement Exhibit DA on the sureties of 
Sarvshri Dharam Chand and Raghubir 
Dass, When the debtors failed to make 
the payment the matter was referred to 
the arbitrator by the Registrar, Co-ope- 
rative Societies, Himachal Pradesh, by 
his reference order, - Exhibit OF. The 
arbitrator, vide. Exhibit OC, gave a com- 
posite award in respect of both these 
loans against the principal debtors and 
the aforesaid four sureties. By this award 
each of them was held liable severally 
as well as jointly for the total amount 
of Rs, 22,000/- and odd, with future in- 
terest at 6 per cent in respect of both 
the debts. 


4. The award was executed as a de- 
cree, The judgment-debtors or sureties 
raised several objections, which were 
partly allowed, Against that order the 
decree-holder preferred an appeal in the 
court of the Judicial Commissioner, 
Himachal Pradesh, who accepted the 
same and the result was that the objec- 
tions under 5S, 47 were rejected by 
order, dated 13th June, 1958, copy of 
which is Exhibit DH-4. 


5. It appears that fresh objections 
were filed by Dharam Chand in pursu- 
ance of notice under O. 21, Rr, 22 and 16, 
C, P.C., These objections were also de- 
cided, culminating in an appeal to the 
Judicial Commissioner. The appeal was 
accepted in part by the Judicial Com- 
missioner vide his order, dated 28tb 
April, 1961, and the copy of the same ’ 
Exhibit DHW 2/1. 


6. Thereafter it appears 
Chand again filed his objectior 
lenging the. validity of the: aw 
ther, he pleaded that the 
wrong, inasmuch as he was 
exceeding the amount of’ 
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for which he actually stood surety. The 
further objection was that the award 
sought to be executed was made in te- 
vour of the Chamba State Central C= 
operative Bank Limited, but the exer- 
tion had been taken out by a third parr 
i.e, Himachal Pradesh State Co-oper= 
tive Bank Limited, Chamba, It had not 
been disclosed if the award or the €= 
cree had been transferred in favour ct 
the Himachal Pradesh State Co-operativ= 
Bank Limited, Chamba (shortly call2d 
the State Co-operative Bank), No valid 
assignment of the decree in its favour 
has been disclosed. The State Co-oce- 
rative Bank controverted all the obje= 
tions and also pleaded that the sarna 
were barred by the principle of res jude 
cata because all those objections whi:2 
were sought to be raised stood alread; 
decided by the judgment of the Judicsl 
Commissioner, dated 13th June, 1953 
(Exhibit DH-4), The executing corri 
framed six issues in the case, T32 
first issue was with regard to the loze 
standi of the State Co-operative Bar= 
to execute the award. The second 
issue was with regard to the vai- 
dity of the award on various grounds, 
ie, (a), (b) (c) and (d) mentioned wr 
der issue No, 2, Issue No 3 is not rel=- 
vant for our purposes, Issue No 4, wæ 
with regard to non-executability of ti 
award, Issue No, 5 was with regard t# 
res judicata and estoppel against the o>- 
jector. 


7. The court below found on issue 
No. 1 that the State Co-operative Bank 
had not brought on the record the origina 
documentary evidence with regard to tke 
assigning of the decree in its favour and 
as such the State Co-operative Bank was 
a stranger to the decree and hence nx 
entitled to execute the decree. In res- 
pect of the issue with regard to the vali- 
dity or otherwise of the award, it was 
found that the dispute was not referab_e 
to the arbitrator under the  relevani 
rules then prevalent, and the contenticr 
was found wholly unfounded, Further. 
it was not for the executing. court to gT 
behind the decree and it was not with- 
in its jurisdiction to hold that the awarc 
was made in disregard: of the law anc 
rules applicable, It was further four 
that the court could not go into tke 
question that it was only a compromis= 
and not an award. Lastly, in respect oi 
the ground that the award pertaining tc 
“the pronote dated 14-11-46 for Rupeé= 
7,000/- against the objecting surety waz 
not warranted. as being beyond the scope 
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of his liability as such, it was hekd that 
the objector could have corrected this 
mistake by approaching a proper autho- 
rity or forum in this behalf and may 
still be able to do so if there is a suit- 
able legal remedy available to him. The 
executing court is certainly not sach a 
forum. With regard to the inexecutabi~ 
lity of the decree, it was found that the 
award is incapable of execution, as it 
has neither bten filed in the court nor 
further necessary proceedings foHowed. 
On the point of res judicata and estop-~ 
pel it was held that there was no deci- 
sion on merits, vide order dated 4-12- 
1962, ‘So, all matters except the point 
of jurisdiction on the ground of ncm-ser- 


-vice of the objector before the azbitra~ 


tor, were open and none is res judicata. 
In fine, the learned Senior Sub Judge 
allowed the objection petition partly 
which ultimately resulted in the cismis- 
sal of the execution application N3, 210 
filed on 6-5-1963. 


8. The first point urged by the learn- 
ed counsel for the appellant is that the 
point with regard to the executabiity of 
the decree had been decided by the 
Judicial Commissioner vide his judgment, 
Exhibit DH-4, in execution FCA 4/87 
dated 13-6-58 and that the decisicn in 
that case operated as a constructi~e res 
judicata on the points which have been 
raised in the objection petition by the 
respondents. 


§. The copy of the judgment of the 
Hon’ble Judicial Commissioner is Exhi- 
bit DH-4, From this judgment it ap- 
pears that Anant Ram and others had 
filed objections under S, 47 in the exe- 
cuting court which were partly accepted 
with the result that the execution peti- 
tion was dismissed, against which an ap- 
peal was filed in the court of the Judi- 
cial Commissioner, who by his aforesaid 
judgment allowed-the appeal, set aside 
the order of the court, dated 6-7-57 dis- 
missing the execution petition and Cirect- 
ed the lower court to proceed with the 
execution petition against the judgment- 
debtors, Anant Ram, Brij Lal, Mohan 
Lal, Raghubir Dass and Dharam Chand 
in accordance with law, The objections 
under S., 47 were rejected. From this 
judgment it would appear that the exe- 
cuting court had framed two issues on 
the objection petition filed by the res- 
pondents in that appeal and which . are 
as under: - e g 


1. Whether the award is opposed ‘to 
law and ineffective and whether the 
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judgment-debtors are competent to raise 
this objection? 


2. Whether the execution petition is 
within limitation? 
From the judgment it would further ap- 
pear that the executing court had de- 
cided that Brij Lal and Dharam Chand 
did not have notice of proceedings be- 
fore the arbitrator and, therefore, the 
arbitrator had no jurisdiction to pass an 
award, On this point the Hon'ble Judi- 
cial Commissioner held that Brij Lal 
and Dharam Chand must be deemed to 
have notice of the proceedings before 
the arbitrator, Further, the executing 
court could not go behind the decree, it 
is requested to execute, except within a 
very narrow sphere, i.e. where the de- 
cree, prima facie, is a nullity, due to in- 
herent lack of jurisdiction. But, there 
was no such inherent lack of jurisdiction 
in the case. So these were the only two 
points which were considered by the 
Judicial Commissioner in his judgment, 
copy of which is Exhibit DH-4. 


10. When the decree-holder brought 
a fresh execution after the decision by 
the Judicial Commissioner on 13th June, 
1958, Raghubir Dass and Dharam Chand 
filed their objections against the execut- 
ability of the decree and it was contend- 
ed therein that the arbitrator lacked in- 
herent jurisdiction to make the award, 
that the award was vague and uncertain, 
as such was incapable of execution, that 
the objectérs had merely stood sureties 
for Rs. 10,000/- and as such they were 
not liable for any sum that may be 
found under the pronote executed by 
Brij Lal and another. These objections 
were dismissed by the Senior Sub Judge 
on the ground that they were barred by 
the rule of res judicata, inasmuch as 
Similar objections were raised in res- 
ponse to an earlier execution application 
and were dismissed by that court. 
Against that judgment of the Senior 
Sub Judge, Execution First Appeals Nos. 
3 and 4 of 1960 were filed by Dharam 
Chand and Raghubir Dass, The appeals 
were accepted in part by the MHon’ble 
Judicial Commissioner by his order, dated 
28th April, 1961, copy of which is Exhi- 
bit DHW 2/1. In that case it was decid- 
ed by the Judicial Commissioner that 
the earlier judgment as contained in 
Exhibit DH-4, dated 13th June, 1958, de- 
cided that Brij Lal and Dharam Chand 
had notice of the proceedings before the 
Arbitrator and that this point stood final- 
ly decided, that the award did not suf- 
fer from inherent lack of jurisdiction on 
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that ground, The contention of the ap- 
pellants, Dharam Chand and another, 
that the finding on the question of juris- 
diction did not operate as res judicata 
in subsequent case was repelled, There- 
fore, from the aforesaid two judgments 
it would appear that this point that Dha- 
ram Chand and Raghubir Dass did 
not have any notice of the proceedings 
before the arbitrator stood already de- 
cided and this point cannot be raised 
again by the objectors. 


ii. Objections were filed by Dharam 
Chand on 6-11-1963. The objections 
taken therein were that there was no 
valid assignment of the decree in favour 
of the decree-holder, i.e. the State Co- 
operative Bank, so as to entitle them to 
apply for execution of the decree. Fur- 
ther that if there was any transfer of the 
decree, the same was also invalid þe- 
cause it was not in accordance with law, 
and the State Co-operative Bank did not 
have the locus standi to maintain the 
execution petition. The award suffered 
from inherent lack of jurisdiction in the 
arbitrator and that the award was void 
and a nullity and as such inexecutable. 
The very reference to the arbitrator un- 
der R. 18 of the Rules and under Sec- 
tion 43 (2) (i) of the Co-operative Socie- 
ties Act, 1912 was bad because the ob- 
jector was only a surety to the pronote 
of Rs. 10.000/-, dated 3-2-1947 and as 
such there was no dispute between him 
and the bank as could be referable to 
arbitration. The award is incapable of 
execution as a decree because no decree 
has been obtained from the court, The 
executing court has-no jurisdiction to 
entertain the execution of the award un- 
der S, 38 of the Civil Procedure Code 
unless a decree in pursuance thereof 
had been passed by itself or sent for 
execution under S5. 39, C. P. C. Further, 
the award was not an award as such 
but it was merely a compromise be- 
tween the bank and Anant Ram and, 
therefore, it was not enforceable as a 
decree. Further the award is uncertain, 
vague and indefinite, The objector be- 
ing a surety for payment of Rs, 10,000/- 
he was liable only to that extent and 
not beyond that limit and that also after 
all the remedies for recovery of the 
amount from the principal debtor are 
exhausted and have proved infructuous. 
Therefore, from the above it would ap- 
pear that what was decided in the earlier 
execution petition which culminated in 
an appeal to the court of Judicial Com- 
missioner was that Dharam Chand and 
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Raghubir Dass were deemed to have nc- 
tice of the proceedings and that the exe- 
cuting court cannot go behind the de- 
cree unless the award or the decr=2 
prima facie is a nullity due to inherert 
lack of jurisdiction, but there was n3 
such inherent lack of jurisdiction in the 
case. Therefore, these two points stood 
already decided, The objector hai 
taken this objection about the inherert 
lack of jurisdiction of the arbitrator in 
para, 6 (1) of the objections and the 
same were further elucidated under varz- 
ous heads (a), (b), (c), (d) and (e). There- 
fore, this objection with regard to tke 
jurisdiction of the arbitrator cannot te 
reagitated by the objector-respondent:. 
The learned counsel for the appellans, 
therefore, is right in canvassing that ths 
point is barred by the principle of cor- 
structive res judicata, Once it is decic- 
‘ed that the previous judgments operate 
as res judictata on the point of inherert 
jurisdiction of the arbitrator to go int 
the matter then the further point thei 
arises for determination is whether tre 
award made by the arbitrator was exe- 
cutable as such or it had to be made ¢ 
rule of the court before that award cac 
be made executable. 


12. The learned Senior Sub Judge has 
dealt. with this point under issue No. ¢ 
and he has come to the conclusion that 


“though the sub-rule (k) under Rule 16 
framed under S, 43 of the Co-operative 
Societies Act did provide that a dee- 
sion or award shall on application to 
any court having jurisdiction in tre 
area in which the Society operates, ke 
enforced in the same manner as a de- 
cree of such Court. But in the present 
case, the Registrar had attached further 
limitations for making the award per ir- 
structions inscribed overleaf to the re- 
ference order, vide copy Exhibit OF, £a 
to the extent of those special instruc- 
tions, applicable to the reference of ths 
case, the sub-rules under R. 18 afore- 
said, have to be read with these special 
instructions. And that the instructi% 
No. 8 provides that the award has to te 
handed over to the party in whose far- 
our it is made, to be filed in court, Theil 
in the instant case, the award has rot 
been filed in the court by the decree- 
holder nor was in pursuance to ary 
such filing any opportunity given to tke 
parties inviting their objections .......... 
So, these instructions are special instruc- 
tions. qualifying the ordinary general 
rules as provided under R, 18 aforesaid”. 
Further on, the court observed, 
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"In my opinion the non-compliance of 
instruction No, 8 regarding the filing of 
the award in the court by the decree-hol- 
der goes to the root of the matter ard the 
award cannot be enforced and executed 
in such a situation 
that the award in hand is incapable of 
execution as it has neither been filed in 
the court nor further necessary prcceed~ 
ings followed.” 

The learned counsel for tke ap- 
pellant contends that this point 
also has been decided previously be-ween 
the parities, but he has not been able to 
point out to any judgment where this 
point has been decided either by the 
trial court or by the Judicial Com- 
missioner in the two appeals pre- 
ferred by the bank, From the judg- 
ment of the Senior Sub Judge, Exhi- 
bit JD-4, it would appear that it was on 
the point of limitation that the ‘Senior 
Sub Judge had in his previous judg- 
ment, dated 6-7-1957 held that 


“Art, 178 requires an award to be filed 
within 90 days of the service of the no- 
tice of making of the award. But this 
article as seen above does not apply to 
awards made under the Societies Act. 
That award is required to be executed 
as a decree of a Civil Court. Pericd of 
limitation for such decrees is prescribed 
by Art, 182 of the Lim. Act. That weriod 
is three years from the date of the de- 
cree, ie, the award or date of the last 
order in an execution petition.” 


So, it was on the point of 
limitation that he happenec to 
observe that an award is required to 
be executed as a decree of the civil court. 
However, there was no issue raised on 
this point, It appears from the order 
that the objectors had not taken uz this 
specific point in their objections, decid- 
ed by this judgment, copy of which is 
Exhibit JD-4 that this decree canrot be 
executed as the award had not been 
made a rule of the court. In that ebjec- 
tion petition they had only raisec the 
point that the award was opposed to law 
and was ineffective and that the execu- 
tion petition was time barred. The earn- 
ed counsel urged that even if the objec- 
tion was not specifically taken and de- 
cided previously it shall be deem=2d to 
have been decided if the objector could 
and ought to have raised this objection. 


13. This award was made on 31st 
March, 1952 as is evident from the docu- 
ment Exhibit OC. The award came to 
be executed for the first time by execu- 
tion petition dated 29-2-1956 which, how- 
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ever, is not exhibited, The principal deb- 
tor as also Raghubir Dass filed their ob- 
jections against the execution on 22-5- 
1956, However, Dharam Chand did not 
file his objections. The objection peti- 
tion is Exhibit DH-4 on the record, It 
shows that the objectors had only taken 
up the objections with regard to limita- 
tion and that the arbitrator had given 
the award without giving notice to them 
as such the award was without jurisdic- 
tion and a nullity, These objections 
were disposed of by judgment of the 
Senior Sub Judge, copy of which is Exhi- 
bit JD-4, and against which an : appeal 
was filed and was disposed of vide Exhi~- 
bit DH-4. Again, objections were filed 
by Dharam Chand objector on 7-4-1959, 
and copy of which is on the record. 
From this. it would appear that he had 
not taken any objection that the award 
had to be made a rule of the court be- 
fore it could be made executable, Again 
it appears that Dharam Chand filed his 
objections, dated 4-5-1963, copy of which 
is Exhibit JDW7/A, out of which this 
appeal has arisen. In this, however, 
Dharam Chand has raised this objection 
as under : 


“Because no decree as contemplated 
under the Indian Arbitration Act which 
applies to all arbitrations including arbi- 
tration under the Co-operative Socities 
Act has been obtained from the -court, 
under the aforesaid Act, and as such no 
opportunity to challenge the award and 
to have it set aside has been afforded to 
the objector.......” 


But, this objection was nowhere taken 
in the earlier objection petitions by any 
of the parties, If the appellant had not 
taken those objections in the previous 
objection petitions whether they can 
take up this objection in subsequent 
executions. Section 11,.C. P. C. deals 
with the doctrine of res judicata, The 
principle of res judicata is based on the 
need of giving a finality to judicial de- 
cisions, a 
question of fact or a quẹstion of law 
has been decided between two parties in 
one suit or proceeding and the decision 
is final, either because no appeal was 
taken to a higher court or because the 
appeal was dismissed, or no appeal lies, 
neither party will be allowed ina future 
suit or proceeding between the same 
parties to canvass the matter again. 
Even where S. 11 does not apply, the 
principle of res judicata has been ap- 


plied: by courts for the purpose of achiev~-: 


ing finality in ‘litigation. (See -Satyadh- 


When a matter whether on a 
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yan Ghosal v. Smt. Deorajin Debi (AIR 
1960 SC 941)), This section though uses 
the word “suit” and not ‘execution pro- 
ceedings’ would equally apply ‘to the 
execution proceedings because the objec- 
tions under S, 47 are also to be treated 
as a suit. Therefore, the principle of 
S. 11 will also be applicable to execu- 
tion proceedings. The objectors did not 
previously raise this specific point which 
was raised in the last objection petition 
out of which the present appeal has ari- 
sen, It was for them to have raised this 
question at the initial time when they 
raised the question of jurisdiction as 
also of limitation before the court, There- 
fore, in these circumstances, the princi- 
ple of constructive res judicata would 
definitely apply in the subsequent stages 
of the execution proceedings if the ob- 
jections could be raised but had not 
been raised in the previous objection pe- 
titions, Once order is passed in an exe- 
cution proceeding the judgment-debtor 
or the surety cannot be allowed to raise 
a second objection in the same proceed- 
ing, the principle being that the objec- 
tion which might and ought ‘to have 
been raised at the first instance not hav- 
ing been raised is deemed in the eye 
of law to have been decided by the 
court, The parties had filed their objec- 
tions but they did not choose to raise 
this objection which they have now 
raised in the year 1963. The objectors 
it appears had been taking piecemeal 
objections at different stages of the exe- 
cution proceedings and, therefore, if they 
could have raised these objections in the 
earlier execution petitions and which 
they ought to have done then admitted- 
ly the principle of constructive res judi- 
cata would be applicable in the case and 
the objections would, therefore, be deem- 
ed to be barred. 


14. The Supreme ‘Court in Mohan 
Lal Goenka v. Benoy Kishna Mukherjee 
(AIR 1953 SC 65) has held (at p. 71): 


“Thus where neither at the time 
when’ the execution application was 
made and a notice served upon the judg- 
ment-debtor, nor in the application for 
setting aside the two sales made by him 
does the judgment-debtor raise any ob- 
jection to execution being proceeded 
with on the ground that the execution 
Court had no jurisdiction to execute the 
decree, the failure to raise such an ob- 
jection which goes to the root of the 
matter precludes him from raising the 
plea of jurisdiction ‘on the principle of 
constructive ‘res judicata’ after the pro- 
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perty has been sold to the auction-pur- 
chaser who has entered into possession.” 


15. The Madras High Court in Shar.- 
mugavelu Pillai v. Karupannaswaml 
Pillai (AIR 1954 Mad 1070) also held that 
where the appellant not having raised 
any objection that the respondent éc- 
quired no rights under the court sae 
and had consequently no right to exe- 
cute the decree is precluded by tke 
principle of res judicata from  puttirg 
forward that objection at a later staga 
of the execution proceedings, It has been 
further laid down in this authority thas 
the essential principle underlying tke 
doctrine of res judicata is that there 
should be finality of proceedings. re 
judgment-debtor ought not to be permi- 
ted to protract the execution proceec- 
ings indefinitely by putting forward ob- 
jections piecemeal, Even if for argt- 
ment’s sake it may be held that the ot- 
jections are not barred by the principe 
of res judicata, it is argued by tke 
learned counsel for the appellant that it 
was not necessary to have the awacd 
made a rule of the court, The Arbitra- 
tion Act will not apply to an awad 
given under the Co-operative Societi2s 
Act, and in support of this the learned 
counsel has referred me to a few auth- 
rities, which, it is not necessary to quolé. 


16. Under S. 14 of the Indian Arti- 
tration Act the arbitrator is required t93 
pronounce the award, to sign it and 3 
give notice to the parties of the makirg 
and signing of the award. Thereaftsr 
the arbitrator at the request of ary 
party to the arbitration agreement W© 
any person claiming under such pariy 
or if so directed by the court cause tha 
award together with depositions ard 
documents to be filed in court and {26 
court shall thereupon give notice to 1% 
parties of the filing of the award ard 
then the objections are invited and aftr 
the disposal of the objections, etc. ine 
court may make the award a rule cf 
the court, it may remit the award, it 
may set aside the award or it may 
modify the award. S, 46 of the Arbitra- 
tion Act says that the provisions of this 
Act, except sub-sec, (1) of S. 6 and Sec- 
tions 7, 12, 36 and 37 shall apply 7 
every arbitration under any other e1- 
actment for the time being in force, 35 
if the arbitration were pursuant to i 
arbitration agreement and as if thaat 
other enactment were an arbitratien 
agreement, except in so far as this Act 
is inconsistent with that other enact- 
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ment or with any rules made thereun- 
der, Section 47 reads as under : 

“Subject to the provisions of Sez. 46, 
and save in so far as is otherwise pro- 
vided by any law for the time being in 
force, the provisions of this Act shall 
apply to all arbitrations and to all pro- 
ceedings thereunder : 


Provided that an arbitration 
otherwise obtained may, with the con- 
sent of all the parties interestec, be 
taken into consideration as a compromise 
or adjustment of a suit by any Cour? 
before which the suit is pending.” 
Section 47 says that the provisiors of 
this Act shall apply to all arbitrations 
and to all proceedings thereunder sub- 
ject to the provisions of S. 46 and save 
in so far as is otherwise provided by 
any law for the time being in force, In 
my opinion, without dilating on the 
point whether the provisions of the Arbi- 
tration Act are applicable or not it 
would be pertinent to note the relevant 
instructions contained at the back of 
document Exhibit OF under whick the 
reference was made, to the arbitracor for 
his decision, Paras 8 to 11 of these in- 
structions are relevant for our purposes 
and they are quoted as under :— 


“8, The award when made shoud be 
handed over to the party in whose fav- 
our it was given, to be filed in court; 


9, The award is exempt from stamp 
duty under Punjab Govt. Notification 
Finance No. 80 of 15th Jan. 1917, and 
the fact has been noted on the beck of 
the award form for the conveniemce of 
the executing Court; 


10, Under R. 18 ( of Notificaticn No. 
13819 of 23rd June 1917 an appea:, may 
be made to the Registrar, withir one 
month, The arbitrator should imform 
the Daries of this and 


11, Under R, 18 (8) an award cannot 
be called in question in any Civil or 
Revenue Court and shall be in all res- 
pect final and conclusive except on proof 
of the receipt of a corrupt gratification 
by the arbitrator. Evidence of such a 
corrupt gratification cannot be taken in 
the course of execution proceedings, but 


award 


the aggrieved party must sue und2r the 


Specific Relief Act and obtain an order 
under that Act prohibiting execut.on of 
the decree.” 

Therefore, the cumulative effect of the: 
aforesaid instructions which are statu- 
tory and form part of the rules, it is 
evident that under the award an appeal 
is provided to the Registrar and there 
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is no appeal under the Arbitration Act. 
It is further mentioned that the award 
cannot be called in question in any civil 
or revenue court and shall be final and 
conclusive in all respects. From para 9 
it would be apparent that the award has 
been made exempt from stamp duty 
vide notification dated 15th Jan, 1917 
and this fact is to be noted on the back 
of the award for the convenience of the 
executing court, This would further show 
that the award is not to be made a rule 
of the court rather the same is to be 
filed in the court for the purpose of exe- 
cution by the party in whose favour it 
is made, The intention is not to file the 
same in order to make it a rule of the 
court; rather the intention is to file it 
for purposes of execution, Therefore, in 
my-opinion, the provisions of Ss, 46 and 
47, as also S. 14 of the Arbitration Act 
will not be applicable to the present case. 


17. Shri O, P, Sharma, learned coun- 
sel for the respondents has relied on 
Satish Kumar v. Surinder Kumar (AIR 
1970 SC 833) to show that the award 
does create rights in property, but those 
rights cannot be enforced until the 
award is made a decree of the Court. 
This ruling has got no bearing on the 
facts of the present case, inasmuch as 
that was a reference made by the par- 
ties themselves to the arbitrator, where- 
as here the reference was made by the 
Registrar, Co-operative Societies under 
the provisions of R, 18 (b) of the rules 
framed under the Co-operative Societies 
Act 1912 and which contain instructions 
for the guidance of the arbitrator as to 
the giving of award and how, when and 
by whom the award is to be presented 
in the court for execution, The instruc- 
tions as contained in the rules clearly 
oust the jurisdiction of the civil court as 
per para 1] of these instructions, The 
procedure indicated by these instructions 
is totally inconsistent with the provisions 
of Chap, II of the Arbitration Act and 
as such the provisions of Chapter II are 
not attracted to the facts of this case 
and hence the finding recorded by the 
trial court that it is not enforceable un- 
less it is made a rule of the court is not 
correct and I, therefore, uphold the plea 
raised by the learned counsel for the 
appellant that the award does rot require 
to be made a rule of the court, The 
award itself as such is executable. In so 
far as the objections raised by the res- 
pondents are concerned the same are bar- 
red by the principle of constructive res 
judicata inasmuch as they failed to take 
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up these objections in their previous ob- 
jection petitions, They chose a very con- 
venient way to raise piecemeal objec- 
tions, When the execution proceedings 
were taken out afresh the objectors came 
out with fresh set of objections. These 
objections could and ought to have been 
raised at one and the same time, There- 
fore, the objectors shall be deemed to 
have given up those objections and now 
they are estopped by their conduct to 


re-open and raise fresh objections and 
thereby prolong the execution of the 
award indefinitely because the decree 


was passed in the year 1952 and now it 
is full 26 years since the award was 
made and the first execution was taken 
out in the year 1956, objections were 
filed against the same, they were dispos- 
ed of, fresh objections were filed in 1959, 
they were also disposed of and again 
objections were filed in 1963 which gave 
rise to this appeal. Therefore, the objec- 
tions are barred by the principle of con- 
structive res judicata and the respon- 
dents are estopped from reagitating 
fresh points and objections each time the 
execution is taken out. 


18. The second point is that of locus 
standi, The learned Senior Sub-Judge 
framed the issue as under: 


“Whether this decree~holder is not en- 
titled to apply for execution of the de- 
cree? OPJD.” 


In appeal the State Co-operative Bank 
filed an application for additional evi- 
dence in the High Court under O, 41 
R. 27 C.P.C., and Andlay, J., by his 
order, dated 4th Dec. 1968 re-framed 
issue No, 1 in the following terms: 

“Whether the Himachal Pradesh State 
Co-operative Bank Limited are the as- 
signees of the Chamba State Central Co- 
operative Bank Limited in respect of 
the award in question? If so, are they 
not entitled to execute the award?” 
(Onus of the first part of the issue is on 
the appellant Bank and of the second 
part on the judgment-debtors).”’ 


The case was sent back to the Senior 
Sub-Judge, Chamba for recording evi- 
dence and giving findings and then to 
transmit those findings to this Court, 


19. The Senior Sub-Judge recorded 
evidence and he found that the Chamba 
State Central Co-operative Bank was 
amalgamated with the State Co-operative 
Bank on 16-4-1955, and secondly that 
Shri N, S. Gautam was appointed as the 
liquidator of the Chamba Bank The 
general body meeting of the sherechold-| 
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ers of the Chamba Bank passed a resc- 
lution for amalgamation of the Bank 
with the State Co-operative Bank. Tre 
constitution of the Chamba Bank pro- 
vided for its liquidation in bye-law Wo. 
39. A liquidator was duly appointed im 
the person of Shri N. S. Gautam and all 
the assets and liabilities of the bank 
vested in him after 16-4-1955, The awerd 
in favour of old Chamba Bank was, 
therefore, vested in the liquidator afer 
16-4-1955 and it was he, who could gt 
it executed by a civil court, An awerd 
or a decree of a civil court is not Ike 
other movable property which passes by 
simple delivery of possession. It can be 
|transferred in terms of O. 21 R. 16 C.P.C. 
either by assignment in writing or ty 
operation of law. By the amalgamat-on 
of the old Chamba Bank with the Sizie 
Co-operative Bank the award did rot 
pass to the latter bank, It vested in the 
liquidator and after 16-4-1955 it was the 
liquidator alone who could assign it 70 
the State Co-operative Bank, The amal- 
gamation was a voluntary act of ‘he 
two banks and it could not have the 
force of law so as to bind the third par- 
ties, There was nothing on the record 70 
show if the award was transferred in 
writing and he, therefore, held that che 
State Co-operative Bank was not che 
assignee of the Chamba State Central 
Co-operative Bank Limited in respect of 
the award in question, 


20. On this finding and report of tbe 
Senior Sub-Judge objections were fi_ed 
by the appellant that the findings of the 
Senior Sub-Judge were wrong that «he 
assignment was not in writing. Accord- 
ing to them, there was no proper form 
of writing required. The previous reso_u- 
tions and the documents produced on the 
record proved that there was assignment 
in writing. In any case it was an assign~ 
ment by operation of law because the 
State Co-operative Bank was an assig- 
nee both in law as also by operation of 
law and was thus competent to execme 
the decree, It was wrong to say that it 
was the liquidator alone who could 2s- 
sign the decree, The appointment of the 
liquidator was redundant inasmuch as 
it was because of merger of assets and 
liabilities of the two institutions and 
that there was no question of appoizt- 
ment of the liquidator. These objecticns 
were filed on 26-3-1971. 


. 21i. From the order, dated 11-8-1¢71 
it appears that during the course of argc- 
ments in the case it appeared that tke 


provisions of O. 13 R. 4, C.P.C. kad not | 
been complied with by the learned | Se- 
nior Sub-Judge to whom the. issne was 
remitted under O, 41, R. 27 C.P.cl, in- 
asmuch as one of the resolutions dated 
12-4-1955 had not been exhibited and 
this Court by its order, dated lita Aug. 
1971 allowed the appellant opportunity 
to produce evidence to prove the docu- 
ments and, therefore, the appellant exa- 
mined Kailash Chand, M. D. Kaushik 
and D, C. Kapoor to prove the doc aments 
and the documents marked as Exhibits 
DW1/1 to DW1/7 are the various resolu- 
tions passed by the shareholders ef the 
Chamba State Central Co-operative 
Bank, 


22. Now the point requiring conside- 
ration is whether there. had been an as- 
signment of the decree within the ntend- 
ment of O, 21, R. 16 C.P.C. so as to en- 
title the State Co-operative Bank to exe- 
cute the decree, The learned Senior 
Sub-Judge who decided the objection 
petition has found that the decree-holder 
had failed to allege and to aver his capa- 
city to execute the decree either in the 
execution application or by separate 
statement in the shape of affidavi-, Fur- 
ther, there was no evidence beyond the 
statement of Shri A, P, Jain on this point. 
He had no personal knowledge of the 
merger, The evidence of merger had not 
been brought on the record, so th= non- 
production of the best and the primary 
evidence raised an adverse inierence 
against the present decree-holder. Shri 
S. S. Mittal, who tried the issue as fram- 
ed by the High Court while remanding 
the case, reported that there was no 
writing to show that the decr2e was 
transferred and that the amalgamation 
did not amount to assignment kecause 
the award in favour of the Chamba Bank 
vested in the liquidator after 16-4-1955 
and it was he who could get it executed 
by the civil court and that it cou.d also 
be transferred or assigned only by ‘the 
liquidator to the present appellant. 


23. It is no doubt true that ibis a 
common case beween the parties toat the 
Chamba Bank has been merged on 16-4- 
1955 in the State Co-operative Bank. 
Now we have to see whether thas mer- 
ger amounted to assignment of the assets 
and liabilities of the former bank to the 
latter bank, Rule 16 of O. 21 C.P.C reads 
as under: 


‘16, Application for executim by 
transferee of decree.— Where a decree 
or, if a decree has been passed jointly 
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in favour of two or more persons, the 
interest of any decree-holder in the de- 
cree is transferred by assignment in 
writing or by operation of law, the trans- 
feree may apply for execution of the 
decree to the Court which passed it; and 
the decree may be executed in the same 
manner and subject to the same condi- 
tions as if the application were made by 
such decree-holder: 


Provided that, where the decree, or 
such interest as aforesaid, has been trans- 
ferred by assignment, notice of such ap- 
plication shall be given to the transferor 
and the judgment-debtor and the decree 
shall not be executed until the Court has 
heard their objections (if any} to its 
execution: 


Provided also that where a decree for 
the payment of money against two or 
more persons has been transferred to one 
of them, it shall not be executed against 
the others.” l 


From the perusal of this rule it is appa- 
rent that no one can execute a decree 
except the decree-holder or a person to 
whom the decree has been transferred 
by assignment in writing or by opera- 
tion of law. A third person cannot apply 
for execution of a decree unless there is 
a transfer to him of the decree from the 
original decree-holder, In the instant 
case there is no other writing except the 
resolution whereby the Chamba Bank 
was merged with the State Co-operative 
Bank, Before the Senior Sub-Judge, who 
disposed of the objections, the resolu- 
tions were not produced whereby the 
merger of the Chamba Bank with the 
State Co-operative Bank took place, 
whereas Shri S. S. Mittal who gave his 
finding on the issue as reframed by the 
High Court for finding and report held 
that there was no assignment in writing. 
The learned counsel for the appellant 
submits that there is no particular form 
of writing by which assignment can be 
made but, according to him, the fact re- 
mains that there is a resolution of mer- 
ger whereby all the assets and liabilities 
of the Chamba Bank had been assigned 
to the State Co-operative Bank and my 
attention has been invited tə. Exhibit 
DH-2, a memorandum by Shri M. R. 
Chauhan, District Co-operative and Sup- 
plies Officer, Chamba.. By this document 
Shri Mast Ram had written to the Hono~ 
rary Secretary of the Chamba State 
Central Co-operative Bank Ltd. Chamba 
about the policy of the Government and 
also the advice of the Reserve Bank to 
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have a State Co-operative Bank at the 
headquarters of the State and to merge 
the’ existing banks in the State into it 
which would form the branches of the 
bank at the local places and specially at 
the district headquarters, Again, there is 
a copy of the resolution Exhibit DHW4/ 
A, dated 11th Sept, 1954. The agenda be- 
fore the joint meeting of the sharehold- 
ers of the Chamba Bank was to consider 
the letter aforementioned in connection 
with amalgamation, A resolution was un- 
animously passed to the effect that a 
sub-committee of the shareholders, i:e. 
S. Gurbachan Singh, L. Ved Vyas Maha- 
jan, L. Hari Ram, L, Partap Chand, L. 
Jagdish Chand and Shri Rattan Chand 
be constituted, who may go through the 
bye-laws of the State Bank and put their 
detailed report in the next general meet- 
ing for consideration. The sub-committee 
it appears submitted its report which 
was considered by the general meeting 
of the shareholders on 4th March 1955 
at 4-30 P.M. in which it was resolved, 


“The report of the Sub-Committee was 
read out and considered in the House. 
The amendments and clarifications sup- 
plied by the Department were also ex- 
plained and discussed in the General 
House, The House then unanimously de- 
cided to seek its merger with the Hima- 
chal Pradesh State Co-op, Bank Lid, 
Simla and further decided that the Re- 
gistrar, Co-operative Societies, H, P. be 
informed with copy of the resolution to 
get the needful done ata very early 
date.’ 


Therefore, from the aforesaid documents 
it is quite obvious that the Chamba Bank 


had merged with the State Co-operative 
Bank and the Chamba Bank after merger 
became a branch of the State Co-opera~ 
tive Bank, Now the question is whether 
these documents whereby the Chamba 
Bank was merged would amount to a 
writing or not. In my opinion, these 
documents which were not proved before 
the Senior Sub-Judge while deciding the 
objections clearly go to show that mer- 
ger did take place by the resolution, and 
this resolution transferred the rights and 
liabilities of the Chamba Bank to the 
State Co-operative Bank. The assets’ in- 
elude any decree, etc, passed in favour 
of the bank which had merged, and it 
was not necessary to indicate the indivi- 
dual decrees, etc, in the assets transfer- 
red or assigned by this writing because 
it was the very extinction of this bank 
as a separate entity which -was wiped 
out and had become a part and parcel of 


1978 


the bank at the apex, ie. State Co-op2- 
rative Bank and, therefore, all rights ard 
liabilities consequent to the merger 22- 
came the rights and liabilities of the 
State Co-operative Bank, Therefore, there 
was no other writing needed for acccm~< 
plishing and transferring the decree by 
assignment. It could be by writing or by 
operation of law. The writing is admit- 
tedly there. There is no specific form af 
writing, it may be in any form, and r 
the instant case the writing is there. 
Therefore, on a construction of these 
documents it would appear that these 
documents actually operate to transizr 
the decree in existence and as such by 
these deeds itself the decree is trans- 
ferred by an assignment in writing, The 
decree at the time when this Chamba 
Bank was merged or amalgamated wich 
the State Co-operative Bank was in ex- 
istence, therefore, it was an asset of the 
transferee bank which was transferred 
to it along with all the rights and con- 
sequent to the merger of the Chamba 
Bank. 


24. Then there is a document Exhitit 
DA-3, which is a gazette for 2ist Mey 
1955, From this gazette it would appear 
that by notification issued on 16th May 
1955, the Chamba Bank had been amalga- 
mated with the Stace Co-operative Bank 
with effect from 16ih April, 1955 and it 
has been specifically mentioned theren 
that the State Co-operative Bank ha 
taken over the assets and liabilities of 
the Chamba Bank, at par along with its 
establishment, and had begun to function 
as District Branch of the State Co-ope- 
rative Bank from the aforesaid date, A 
Local Board of Directors to look to the 
day-to-day business of the Chamba Dis- 
trict Branch had been appointed by the 
Management of the State Co-operative 
Bank. This is issued under the signatures 
of Fateh Singh, Secretary of the Ca- 
operative Department. Therefore, ths 
would leave no manner of doubt that 
there is an assignment of the decree in 
writing consequent to the merger ofr 
amalgamation of the bank. 


25. Exhibit DH-X which had not been 
exhibited in the trial court and which 
was allowed to be adduced as additional 
evidence on an application under O. 41, 
R. 27 C.P.C. shows that by this resolv- 
tion it was resolved unanimously that in 
view of the merger of this bank having 
been accepted by the State Co-operative 
Bank at par the assets and liabilities cf 
this bank on the 16th April 1955 be trans- 
ferred to the State Co-operative Bank. 
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Then the second portion of this resolu- 
tion requires that an advertisemant in 
regard to the merger of this bark be 
given in the Tribune and Hindustan 
Times, It is further mentioned therein 
that it was to be notified for the infor- 
mation of all constituents and the pub- 
lic that with effect from 16-4-19§5 all 
banking business heretofore done ty this 
bank will be done under the name and 
style of the State Co-operative Bank 
(H. O. Simla) Branch Office Ctarmba. 
Therefore, this document  clinch3s the 
matter and this is nothing but a writing 
by which the assignment of the jecree 
was made. Therefore, even if a liquida- 
tor had been appointed that is not going 
to affect the merits of the case, The 
rights and liabilities had vested im the 
State Co-operative Bank and there was 
no question of appointment of any liqui- 
dator. It has been held in Ramdés Sah 
v. Jagarnath Prasad (AIR 1960 Pa: 179): 

“Under ©, 21, R. 16, no pariicular 
form of assignment is required; on the 
contrary, any document in writing which 
clearly shows that the intention was te 
assign the decree is sufficient compliance 
of O. 21, R. 16, C.P.C.” 


26. Further, it can be said thet this 
transfer was by operation of law, inas- 
much as the registration of the Chamba 
bank was cancelled in exercise o: the 
powers under S. 39 of the Co-operative 
Societies Act 1912 by the Registrar and 
the assets and liabilities thereafter stood 
transferred to the State Co-operative 
Bank and, therefore, this can further be 
said that it was a transfer by operation 
of law. It is laid down by a Division 
Bench of the Madras High Cout in 
Periakatha Nadar v. Mahalingam (AIR 
1936 Mad 543): 


“No particular form of assignment is 
prescribed in the case of decree either 
under O, 21, R. 16, or by any othe? pro- 
vision of law. Anything in writing which 
transfers a decree and clearly shows 
that the intention was to assign the de- 
cree is sufficient, What is required is an 
assignment in substance which is in 
writing.” 


27. Further, it is evident from Exhi- 
bit JDW-1/6 that the registration ef the 
Chamba bank was cancelled by the 
orders of the Registrar, Co-operative So- 
cieties on 38rd May 1955. That means 
that this bank in whose favour the de- 
cree was passed had merged with the 
State Co-operative Bank and had b2come 
non-existent because all the assets and 
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liabilities had vested in the State Co- 
operative Bank, as such this was quite a 
valid transfer in writing, 

28. The further submission is that 
there was no prayer for recognition of 
the transfer, In my opinion, there was na 
need to make any such statement or 
prayer when the bank itself had merged 
with the transferee bank and there is 
already a notice issued by the court 
upon which these objections were filed. 
Therefore, this application for execution 
by the State Co-operative Bank, who is 
the successor of the Chamba Bank by 
virtue of its merger is the decree-holder 
under O. 21, R. 16 C.P.C., and, which 
does not contain a specific prayer for 
recognition, would nevertheless be an 
application in accordance with law, 


29. Therefore, on the basis of tha 
aforesaid discussion it is quite apparent 
that the State Co-operative Bank has 
locus standi to execute the decree. 


30. Shri ©. P., Sharma, learned coun- 
sel for the respondents had contended 
that under Ss, 23 and 24 of the Co-ope- 
rative Societies Act the liability of a 
past member for the debts of a register- 
ed society shall continue only for a 
period of two years from the date of its 
ceasing to be a member. Further that 
the estate of deceased member shall be 
liable for a period of one year from ths 
time of his decease for the debts of a 
registered society, But, it may be stated 
that this objection could be taken up 
before he executing court, This objection 
cannot be permitted to be taken in this 
Court and it was for the objectors if this 
objection was available to them at that 
time to have taken it in their objection 
petition or they may raise it now if they 
may be so advised that this objection is 
now available to them. 


31. Shri Amar Chand, learned coun- 
sel for Raghubir Dass has contended 
that he had died and that his wife has 
only a residential house and which is 
exempt under S. 60 C.P.C. Further 
Raghubir Dass was only a surety and 
the amount can be realised only 
the principal debtor though the respon- 
sibility may be co-extensive. Further 
that the debt was, avaviharika debt and 
that the same cannot be realised from 
the ancestral property in the hands of 
his heirs and he has cited some autho- 
rities, as also relied on para 298 (5) of 
the Hindu Law by Mulla to substantiate 
his argument. But, it may be stated that 


these objections will be. available to the 
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respondent before the executing court 
when the property is attached and 
this Court cannot go into this question 
unless these objections are raised and are 
decided by the executing court. 


32. The result, therefore, is that this 
appeal is allowed and the order accept- 
ing the objections and dismissing the 
execution petition is set aside, and the 
objections are also rejected. However, 
I pass no orders as to costs. 

Appeal allowed. 
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Shiv Ram and others, Appellants v. 
Bhagat Ram and others, Respondents. 


First Appeals Nos. 36 of 1967, 4 of 
1968; C.M.Ps, Nos. 720, 1092 to 1094 and 
1122 of 1977, D/- 10-4-1978. 


Civil P. C. (5 of 1908), O, 22, Rr, 11, 
3 — Failure to bring some of heirs on 
record — Heirs already on record suffi- 
ciently representing interest of deceased 
-— Appeal, whether abates. 


Where some of the heirs of the de- 
ceased who are already on record suffi- 
ciently represent the estate of the de- 
ceased, the fact that some other heirs 
are not brought on record would not 
abate the appeal. (Para 12) 


When a co-owner dies, his interest 
can be represented only by his own 
legal representatives, and not by his co- 
owners. In case of joint owners, how- 
ever, the position is different because 
the surviving joint owners can represent 
the interest of the deceased joint owner 
as effectively as the heirs of the said 
deceased joint owner can, unless, of 
course, the peculiar facts of a given 
case reveal that the deceased joint 
owner had some adverse claims against 
the surviving joint owners, Thus where 
out of the four branches of a common 
ancestor, heirs of two branches are al- 
ready on record and their interest is 
joint-in-estate governed by the doctrine 
of survivorship, the omission to bring 
the heirs of remaining branches on re- 
cord would not abate the appeal. These 
heirs being joint owners, each one of 
them could represent the estate jointly 
owned by the members of the branch to 
which he belongs, in the same manner 
in which other members of the. ‘same 
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branch can represent. Case law dis- 
cussed. (Paras 14, 16, 18) 
Anno: AIR Comm. C.P.C. (9th Edn.), 
O. 22, R. 11, N. 1; R. 3, N. 2. 
Cases Referred: Chronological Paras 
AIR 1977 Pat 29 15 
AIR 1974 Guj 91 | 15 
ILR (1974) Him Pra 288 13 


AIR 1972 SC 1181 12 
AIR 1967 SC 49 12 
AIR 1966 SC 792 1: 
AIR 1965 SC 1531 1E 
AIR 1962 SC 89 10, 17 


B. Sitaram, for Appellants; Davinder 
Gupta, for Respondents. 

T, U. MEHTA, Ag. C. J.:—- The ques- 
tion which at present is required to be 
decided by us is whether both these ap- 
peals have abated on account of th» 
facts, that Shiv Ram, the appellant Ne. 
1 in both the appeals and Zalam Singh, 
appellant No. 6 in Appeal No. 36 of 1967 
and respondent No. 8 in Appeal No, + 
of 1968 have died respectively on 4-¢- 
1976 and 2-5-1970 and their legal repre- 
sentatives have not been brought on re- 
cord within time. Respondent Bhagat 
Ram in both these appeals has, movet 
the court to pass an order that both the 
appeals have abated, Thereafter, tke 
legal representatives of the decease/l, 
Shiv Ram and Zalam Singh, have appli- 
ed for their substitution in place of tke 
deceased. Chamku, the widow of deceas- 
ed Shiv Ram, has stated that she is ilE- 
terate and, therefore, did not know what 
would be the effect of her not beirg 
substituted as legal representative of 
her deceased husband Shiv Ram. T1219 
widow of Zalam Singh has applied fxr 
condonation of delay for being subsi- 
tuted as the legal representative zf 
Zalam Singh on the ground that she w:s 
suffering from gout. Both these legal 
representatives have also applied i:r 
condonation of delay. These applicaticns 
are registered as C.M.P, No. 1093 of 1£77 
and C.M.P. No, 1094 of 1977. 


2. Short facts forming the back- 
ground of both these appeals would be 


necessary before we proceed to consicer - 


the question whether these appeals have 
abated on account of non-substitut.on 
of the legal representatives of the 2- 
ceased within time. 


3. There was one Pati Ram who kad 
four sons, Gopu, Niram Das, Negi Ram 
and Sadh Ram, On the death of this 
Pati Ram his estate devolved on these 
four sons as joint family property. Out 
of these four sons of Pati-Ram, Negi 
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Ram left behind him. only a wicow, 
namely, Panchmu. She died in 1960 A.D. 
without leaving any issue, but she is 
said to have transferred the properties 
inherited by her as widow by two sale 
transactions and one gift transactiom to 
Bhagat Ram and Rajinder Kumar in 
the year 1956. Bhagat Ram became the 
sole owner of this property because 
Rajinder Kumar transferred his r-ght, 
title and interest in his favour. 


4. Since the heirs of the remaining 
three branches of the other three sons 
of Pati Ram did not recognise these 
transactions by Panchmu in favour of 
Bhagat Ram and Rajinder Kumar, Bha- 
gat Ram filed a suit for declaration 
against these heirs to the effect thet he 
has become the owner of 1/4th share in 
the property left by Negi Ram. This 
suit was registered in the lower court 
as Civil Suit No. 59 of 1964. The larn- 
ed trial Judge decreed that suit in fav- 
our of Bhagat Ram and, therefore, Shiv 
Ram and some of the other heirs cf the 
remaining three branches have prefer- 
red Appeal No. 36 of 1967 on 16-9-1967, 


5. There was another dispute with 
regard to one of the houses gifted by 
Panchmu in favour of Bhagat Ram. 
Therefore, the heirs of Neeram Das, the 
second son of Pati Ram, filed the suit 
for possession of this house. It was re- 
gistered as Civil Suit No. 2 of 1965, but 
the same was dismissed by the trial 
court on 18-8-1967. This suit was based 
on the allegation that Bhagat Ram was 
a trespasser. Since the trial Judge dis- 
missed that suit, Shiv Ram and others 
have filed Appeal No. 4 of 1968. 

6. During the pendency of both 
these appeals Zalam Singh died an 2-5- 
1970, Shiv Ram on 4-6-1976 and one 
Jotu, who is in the branch of Sadi Ram, 
the fourth son of Pati Ram, di2d on 
24-1-1976. 


7. So far as this last named person 
Jotu is concerned, she has left orly one 


heir Nand Lal who is her son. This 
Nand Lal is already a party tc both 
these appeals and, therefore, her legal 


representative is already on the record 
of the case. However, legal representa- 
tives of other two deceased persons, 
namely, Zalam Singh and Shiv Ram, have 
not been brought on record in tine and, 
therefore, the question is what is the 
effect thereof, 


8. In: order to understand tke rela- 
tionship of the deceased with the -emain- 
ing heirs of the four sons of the original 
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ancestor Pati Ram, it would: be neces- 
sary to state the pedigree which would 
not only show their inter . se relations 
but also their interest in the joint family 
property which is involved in these two 
appeals: 
(For pedigree see below) 

This pedigree shows that Pati Ram had 
four sons and all the heirs of his four 
sons except the heirs of Shiv Ram and 
Zalam Singh, who have died pending the 
appeals, are on record, Zalam Singh has 
' left behind him three sons, three daugh- 
ters and one widow but they are not 
brought on record. 

9. The pedigree further shows that 
all the heirs of the second son of Pati 
Ram, whose name is Niram Dass, except 
the deceased Shiv Ram, are on record. 
Shiv Ram has died pending these p~ 
peals leaving behind him one widow 
and two daughters. 

10. Shri Davinder Gupta, who ap- 
peared on behalf of the respondent Bha- 
gat Ram, relied very heavily on the two 
decisions given by the Supreme Court, 
one in State of Punjab v. Nathu Ram 
reported in AIR 1962 SC 89, and the 
other in Ramagya Prasad Gupta v, Murli 
Prasad reported in AIR 1972 SC 1181. 
The ratio of both these decisions is that 

(Contd, on Col, 2) 











though. no exhaustive statement can be 
made as to the circumstances under 
which an appeal in such cases cannot 
proceed, the courts generally apply 
three tests for determining whether an 
appeal would abate for.the reason of not 
bringing legal representatives of a dex 
ceased party. These three tests are as 
under: 


(1) When the success of the appeal 
may lead to the courts coming to a de~ 
cision which may be in conflict with 
the decision between the appellant and 
the deceased respondent and, therefore, 
it would lead to the court’s passing a 
decree which will be contradictory to 
the decree which had become final with 
respect to the same subject-matter be~- 
tween the appellant and the deceased 
respondent, 


(2) when the appellant could not have 
brought the action for the necessary re- 
lief against those respondents alone who 
are still before the court; and 


(3) when the decree against the sur- 
viving respondents, if the appeal suc- 
ceeds, be ineffective that is to say it 
could not be successfully executed, 

The Supreme Court has further observ- 
ed that these three tests are not 
cumulative tests and, therefore, even if 
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one of them is satisfied the court may 
dismiss the appeal. 


11. According to Shri Gupta, all the 
three tests are satisfied in this case be- 
cause, according to him, decree as 
„against the interest of both the deceased 

ersons Zalam Singh and Shiv Ram has 
Become final as their legal representa- 
"tives are not brought on record and, 
therefore, if this decree is now reversed 
in favour of the other heirs of Gopu and 
Niram Das there would be a decree of 
this Court which is contradictory to the 
decree passed by the trial court. He has 
also contended that Bhagat Ram could 
not have brought the suit for declaration 
without joining Zalam Singh and Shiv 
Ram as parties to the suit, and that 
without the heirs of Zalam Singh ana 
Shiv Ram on the record the decree can- 
not be successfully executed by the pre- 
sent appellant Bhagat Ram even if he 
succeeds in this appeal. 


12. We find that looking to the facts 
of the present case, it is the principle 
of the representation of the estate which 
would govern the point at issue. In spité 
of the above referred to three tests laid 
down by the Supreme Court, the Sup- 
reme Court has carved out an exception 
on the ground of representation of the 
estate in some of its decisions, two of 
which we shall presently refer to. The 
first decision which we propose to refer 
to is the decision givan by the Supreme 
Court in N. K. Mohd. Sulaiman v. N, C 
Mohd. Ismail reported in AIR 1966 SC 
792. There the Supreme Court has helc 
that ordinarily the court does not re- 
gard a decree binding upon a perscr 
who was not impleaded eo nomine ir 
action, But to that rule there are cer- 
tain recognised exceptions. Speakins 
about these exceptions, the Suprema 
Court has proceeded to say in this ds. 
cision that where by the personal law 
governing the absent heir, the heir im- 
pleaded represents his interest in th 
astate of the deceased, there is an ex- 
eption which is involved in the larger 

‘erest of administration of justice. 

` Supreme Court nas further observe: 

nis connection that if there is a deti 
due and no prejudice is shown t: 
rent heir, the decree in an acticz 
Se plaintiff has after bona fice 
“leaded all the heirs know - 
ordinarily be held bindirs 

-sons interested in tte 

“ng these observations tre 

has cautioned that tke 
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court will undoubtedly investigate, i? 
-nvited, whether the decree was obtain- 
ed by fraud, collusion or other means 
intended to over-reach the court, and 
the court will also enquire whetner 
there was a real contest in the suit, and 
may for that purpose ascertain whether 
there was any special defence which the 
absent defendant could put forward, 
but which was not put forward. Ater 
taking this precaution the court can 
come to a conclusion that the decree 
passed against the persons impleaded as 
heirs binds the estate even though other 
persons interested in the estate are not 
brought on reeord. This principle, in 
the opinion of the Supreme Court, ap- 
plies to all parties irrespective of tneir 
religious persuasion, In this decision, 
the Supreme Court has referred to ozher 
pronouncements of Madras and Orissa 
High Courts wherein this principle has 
been followed. This very same principle 
of substantial representation of the 
estate has been subsequently reiterated 
by the Supreme Court in Dolai Malika 
v, Krushna Chandra reported in AIR 
1967 SC 49. There, deceased Dolai was 
one of the appellants who had jo ntly 
claimed occupancy rights in the disput- 
ed property. Motion was made for 
bringing the legal representatives of this 
deceased Dolai within time but only two 
legal representatives were brought on 
record. Subsequently, it was found that 
three other legal representatives of de~ 
ceased Dolai were left out and the ques- 
tion arose whether the estate of Dolai 
was sufficiently represented in appeal 
The Supreme Court answered this ques- 
tion in the affirmative, 


13. In view of these decisions, the 
question which arises to be considered 
is whether in this case the disputed 
estate is sufficiently representec by 
other heirs of Gopu and Niram Das, the 
two sons of Pati Ram. 


14. While considering this question, 
the most important fact to be bome in 
mind is that the heirs of Gopu and 
Niram Das claim the disputed prcperty 
as joint family property and acccrding 
to them they jointly represent 1/3rd 
shares of Gopu and Niram Das each, It 
should be recalled here that suit filed 
by Bhagat Ram is for declaration that 
he is the owner of 1/4th share in the suit 
property. Defence put forward by the 
heirs of Gopu and Niram Das is that 
Bhagat Ram has no right in the property 
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and that each of the branches of Gopu 
and Niram Das jointly owns 1/3rd share 
in the disputed property. Thus, the heirs 
of Gopu and Niram Das who are al- 
ready on the record do represent in 
these appeals the same interest which 
could have been represented by the 
heirs of deceased Zalam Singh and Shiv 
Ram who are not brought on the record. 
This is because of the fact that the inte- 
rest of the heirs of Gopu and Niram 
Das is joint in estate governed by the 
doctrine of survivorship. These heirs be- 
ing joint owners, each one of them could 
represent the estate jointly owned by 
the members of the branch to which he 
belongs, in the same manner in which 
other members of the same branch can 
represent, We thus find that this case 
is fully covered by the ratio of the above 
referred two decisions of the Supreme 
Court, because the heirs of Gopu and 
Niram Das, who are already on the re~ 
cord, sufficiently represent the estates 
of Gopu and Niram Das, even in absence 
of Zalam Singh and Shiv Ram, just as 
the heirs of Dolai, who were already on 
record, did, in the Supreme Court case 
of Dolai v. Krushna Chandra (supra). 


15. Shri Gupta, the learned Advocate 
of the appellant Bhagat Ram relied upon 
the decisions given in Munshi Singh v. 
Babulal Singh (AIR 1977 Pat 29), Union 
of India v. Shree Ram Bohra (AIR 1965 
SC 1531), Karimbhai v. Bai Mariambibi 


A.I R. 


Nathu Ram (AIR 1962 SC 89) (supra) are 
satisfied, the matter is clearly covered 
by the principle of representation as ac- 
cepted by the Supreme Court in the 
above referred two cases. 


concerned, that has arisen out of tł; 
suit filed by Shiv Ram and others oœ 
the ground that Bhagat Ram and others 
are trespassers on the suit property. 
Therefore, if the legal representatives of 
Shiv Ram, Appellant No. 1 and Zalam 
Singh, respondent No, 8, are not brought 
on record, it would not matter because 
the remaining appellants can proceed in 
their own right to relief against the al- 
leged act of trespass by Bhagat Ram 
and others. Therefore, even this appeal 
would not abate. 


18. So far as Appeal No. 4 of 1968 4 


19. Under these circumstances, we 
hold that none of these appeals abates 
for want of the legal representatives of 
the deceased. Both these appeals, there- 
fore, can proceed even in absence of the 
legal representatives of the deceased 
Zalam Singh and Shiv Ram. However, 
with a view to avoid any future litiga- 
tion we exercise our power under O. 1, 
R. 10, C.P.C. and add the heirs of de- 
ceased Zalam Singh and Shiv Ram ag 
proper parties to both these appeals. 


20. To make the record complete, we 
may, however, mention that we don’t 
find that the heirs of deceased Zalam 


(AIR 1974 Guj 91) and Roop Singh v. 
Mahant Ram (ILR (1974) Him Pra 288). 
In none of these cases the principle of 
sufficient representation of the estate 
in question arose to be considered. 
Moreover, they were the cases of co- 
ownership and not of joint ownership. 


Singh and Shiv Ram have made out ; 
any case for condonation of the delay ;' 
caused in being substituted as parties in. 
the place of the two deceased. 


21. Shri Bakshi Sita Ram takes notice . 
on behalf of the heirs of Zalam Singh ` 
and Shiv Ram. The appellant shall carry — 
out the amendment bringing these heirs 
on the record of this case within two 
weeks from now. C.M.P. Nos. 1093,1094, 
1122, 1091, 1092 and 720 of 1977 in these 
appeals are accordingly disposed of. 


16. When a co-owner dies, his inte- 
rest can be represented only by his own 
legal representatives, and not by his co~- 
owners, In case of joint owners, how- 
ever, the position is different because 
the surviving joint owners can represent 
the interest of the deceased joint owner 
as effectively as the heirs of the said 
deceased joint owner can, unless, of 
course, the peculiar facts of a given case 
reveal that the deceased joint owner 
had some adverse claims against the sur- 
viving joint owners. 


22. Since both the appeals are v 
old, printing is dispensed with and ’ 
ordered that as soon as their * 
paper books are ready, they shov 
mediately be put on board for ~« 


Order 

17. Under the circumstances, even if l 
it is presumed for the sake of argument 
that the three tests supplied by the 
Supreme Court in State of Punjab v. 


s 
A 
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-' Paramjit Singh, Petitioner v. State of 

Himachal Pradesh, Respondent, 
O.M.P. No. 122 of 1974, D/- 24-5-1978. 


(A) Arbitration Act (1940), Sec. 8 (1) 
(b) — Compulsion to act as Arbitrator— 


> Arbitration proceeding void ab initio, 


Section 8 (1) (b) gives a statutory ra= 
cognition to the principle that no Arti- 
trator can be compelled to work in iace 
of his refusal to act as an Arbitratcr. 
Therefore proceedings in which the Arki- 
trator is compelled to work in spite of 
his refusal to act as Arbitrator 
be void ab initio. (1885) ILR 7 All 20 end 
ATR 1921 All 361 and AIR 1930 Lah 125, 
Rel. on; AIR 1929 Bom 50, Dist. ` 

i (Para 3) 
Anno: AIR Manual (3rd Edn.), Arbit-a- 
tion Act, S 8 N. 4 & 5. : 

(B) Arbitration Act (1940), S. 30 — 
Submission to proceedings void ab initio 
m~ Would not validate the proceedings. 

(Para 19) 

- Anno: AIR Manual (3rd Edn.), Arbitra- 

tion Act, S. 30, N. 14. 


Cases Referred : Chronological Paras 


AIR 1930 Lah 125 8 
AIR 1929 Bom 50 9 
AIR 1921 All 361 8 
{1885) ILR 7 All 20 7 8 


K. D. Sud, for Petitioner; H, K. Paul, 
for Respondent, 


: : ORDER:— This petition is filed under 


-Ss; 30 and 33 of the Indian 


Arbitration 
Act, 1940 for setting aside the awerd 
given by one Mr. M. L, Bansal, Superi- 
tending Engineer, 3rd Circle, Himachal 
Pradesh Public Works Department, Salan 
on 20th Nov. 1974 as Arbitrator, 


2. The petitioner is a bridge contrac- 
tor and had undertaken construction 
work of a bridge across Manal Khad as 
per agreement dated 23rd Dec. 1970. Dis- 
putes arose between the parties with re- 
gard to this contract with the result 


. that as per cL. (25) of the agreement the 


` 

. 
v 

~ 
L 


r 
k 


eo call as eee a 


Chief Engineer appointed the above re< 


ferred Mr, M. L, Bansal as the sala 
Arbitrator. 

3.2. At the time when Mr. Bansal w28 
appointed as Arbitrator, he was working 
as Superintending Engineer, 2nd Circle, 
Simla. It is found that thereafter Mr, 
Bansal was transferred as Superintend< 
ing Engineer, 3rd Circle, Solan, The 
contract work, with regard to which the 
EA a E AIO TN ea OER CEE 
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dispute. had arisen, was. required to be 
done within the jurisdiction of S.perin- 
tending Engineer, 3rd Circle, Solan, and 
therefore Mr. Bansal thought thet after 
his transfer as Superintending Engineer, 
3rd Circle, Solan, it would not be proper 
for him to act any more as the Arbitra~ 
tor in this case, Therefore, on 20th Aug. 
1973, Mr, Bansal addressed one letter te 
his Chief Engineer Shri H. C. Malhotra. 
The relevant portion of this letter is 
given as under: 


“Meanwhile, I have fixed the first 

date of hearing for 13th and 14th Sept. 
1973 at Paonta. Since I have been trans- 
ferred as Superintending Engineer, 3rd 
Circle, Solan, and the case pertains to 
the superintendence of that Cirde, I 
will ‘not be able to conduct the hearing 
in the abovementioned case under the 
circumstances, I will, therefore, -equest 
you to appoint some other Arbitrator in 
this- particular case,” 
On the same day, he addressed a similar — 
letter to the parties to the dispute, that 
is, the present petitioner and the Execu~ | 
tive Engineer, Bridges & Constzuction 
Division at Paonta. This letter contains 
the following statement: 


“Since I have been transferred ag 

Superintending Engineer, 3rd Circle, 
Himachal Pradesh P.W.D.,. Solan, it will 
not be conducive for me to conduct the 
proceedings in the above cited case due 
to the fact that Bridges 
Division, P.W.D.; Paonta will be under” 
the superintendence of that Circl>.” 
On 3rd Sept. 1973, the Chief Engineer 
under whom Shri Bansal was working 
gave a reply to the above referred letter 
as under: 


“You are advised to continue as 
Arbitrator in the matter.” 
It is an admitted fact that thereafter Mr. 
Bansal proceeded with the work oz arbi- 
tration and gave his award. 


4. In this petition, the petitioner has, 
inter alia, contended that the above cor- 
respondence between the Arbitrator Mr. 
Bansal and his Chief Engineer shows 
very clearly that though Mr. Bansal was 
not willing to go on with the work of 


an 


arbitration, he had to do so as he was 


compelled by his superior, namely, . the 
concerned Chief Engineer, Simla, It was 
contended that in view of these facts 
the award given by the Arbitra; “Or is 
void ab initio. 

5. There are other contentions also 
raised in this petition as a result of 
which this.Court has framed folowing 


Construction . 
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issues. on 28th May, 1975, and has there- 
fore, recorded evidence with referencë 
to them: l 

Issue No, 1:7 Whether the contract was 
wrongly terminated, as alleged by tha 
petitioner-claimant? 

Issue No, 2: Whether Shri M, L, Ban- 
sal, Superintending Engineer, could ` nof 
act as Arbitrator and the award. made 
by him is invalid? 

Issue No, 3: Whether no opportunity 
was afforded to the petitioner-claimant 
to adduce evidence and the award vio~ 
lates a principle of natural justice and 
was without jurisdiction? 

Issue No, 4: Whether the Arbitrator 
has misconducted himself or the pro- 
ceedings, for the reasons stated? 


Issue No, 5: Whether the award has 
` been improperly procured or is other- 
wise invalid as stated? 

Issue No, 6: To what relief, if any, is 
the petitioner-claimant entitled? 

6. The first contention raised by Shri 
Sud, who appeared on behalf of the peti« 
tioner, was that the award ‘given by the 
Arbitrator is ab initio void, because it 
is apparent from the above stated corres- 
pondence between him and his Chief 
Engineer that the Arbitrator was virtu< 
ally compelled to work as such against 
his wish, T 
7. The above quoted correspondence, 
- dn my opinion, reveals beyond any sha- 
dow of doubt that after Mr, Bansal was 
transferred as Superintending Engineer, 
3rd Circle, Solan, he felt it embarrassing 
to work as Arbitrator, because the work 
in question was required to be executed 
within his own Circle, His interest as 
Superintending Engineer, 3rd Circle, 
Solan, was thus in clear conflict with the 
duties which he was expected to dis- 
charge as Arbitrator. Under the circum- 
stances, Mr, Bansal was fully justified in 
requesting the Chief Engineer to maka 
= some other appointment of an Arbitra~ 
tor. Mr, Bansal went so far as toinform 
even the contending parties that it would 
not be possible for him to go on with 
the work of Arbitrator, In spite of this, 


.* the Chief Engineer advised Mr, Bansal 


to continue as Arbitrator in the matter 
The Chief Engineer being. an officer 
superior to Mr, Bansal, the latter had to 
carry out his advice, and in fact he did 
carry out the advice against his own will, 
There is absolutely nothing in the record 
to show that the subsequent work of 
arbitration which Mr. Bansal had under- 
taken. was as a result of any change. in 


- Arbitrator to undertake 
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his decision not to work as an Arbitra- 
tor, Under the circumstances, it is clear 
that the arbitration work which Mr, 
Bansal carried out after the above refer- 
red correspondence between him and the 
Chief Engineer was as a result of the 
compulsion caused by the advice given 
by the Chief Engineer, ` 


8. The question, therefore, to be con- 


sidered is what is the effect of the above|.. 
finding. It is one of the cardinal princi-|: 


ples of all judicial and quasi-judicial 
proceedings that the Judge or the Arbi- 
trator concerned cannot be compelled to 
work as such, If one is so compelled, 
against his wish, then the decision given 
by him would obviously not remain the 
decision of a free agent, This principle 
is accepted by S. 8 (1) (b) of the Arbi- 
tration Act which says that if any ap- 
pointed Arbitrator neglects or refuses to 
act or is incapable of acting, or dies and 
the arbitration agreement does not show 
that it was intended that the vacancy 
should be supplied, and the partiés or 
the Arbitrator, as the case may be, do 
hot supply the vacancy, any party may 
serve the other parties or the Arbitra- 
ters, as the case may be, with a written 
notice to concur in the appointment or 
appointments or in supplying the 
vacancy, This section, therefore, gives a 
statutory recognition to the principle 
that no Arbitrator can be compelled ta 
work in face of his refusal to act as an 
Arbitrator, 


The principle is recognised by several 


decisions, the earliest of which is Alla« - 


habad decision in Shibcharan v, Ratiram 
reported in (1885) ILR 7 All 20, It was 
held in that case that where several 
matters were referred to Arbitrators 
who refused to act and the court of the 
first instance passed an order directing 
them to proceed and to make award and 


they on the passing of such’ order made — 


the award, all the proceedings taken by 


the Arbitrators in obedience to the order’ - 


of the court directing them to arbitrate 
against their will would be null and 
void, The same view is expressed by that 
High Court in the subsequent case of 
Basdeo Mal v, Kanhaiya Lal reported in 
ATR 1921 All 361, wherein it is observed 
that it is one of the essential principles 
of law of arbitration that the adjudica- 
tion of disputes by arbitration 
be the result of the free consent of the 
the duties of 
arbitrating between the contending par- 
ties who have agreed to repose confi< 
dence in his judgment,- This view is re- 


— 


should . 
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iterated in the Lahore decision in. Lal 
Khan v, Kashmiri Lal reported in AIR 
1930 Lah 125. 


9. It was contended on behalf of the. 


respondent-State by Shri Paul that in 
this case after the Chief Engineer ad 
vised Mr. Bansal to continue as Arbitra- 
_tor in the matter, the latter did continues 

and therefore it should be held that bir 
_ Bansal was subsequently persuaded to 
act as Arbitrator. In support of this con- 
tention reliance was placed on the Bam-< 
bay decision given in Keshavlal v. 3ai 
Lakshmi reported in AIR 1929 Bom 39. 
The facts of that case were slightly dif- 
ferent, because they show that after -he 
Arbitrators returned the proceedings ta 
the court on the ground that plaintiffs 
appeared before them under protest, -he 
court wrote back to the Arbitrators re 
questing them to finish the work say ng 
that the protest did not matter, and that 
the court had full confidence in them. 
The High Court of Bombay held that this 
request of the court did not amount to 
compulsion on the Arbitrators and, 
therefore, the proceedings undertaken 
by the Arbitrators were not vitiated, In 
my opinion, this decision has no relev- 
ance to the facts of the present case, Ee- 
cause these facts show that Chief Engi- 
neer who was a superior of the Arbitra- 
tor, has virtually commanded him to 
proceed with his work of arbitraticn, 
and therefore the Arbitrator had no 
other option but to proceed with fae 
work under compulsion, à 


10. It was contended that it is xof 
open to the petitioner to take up -this 


contention in view of the fact that he Las. 


appeared before the Arbitrator during 
all stages of the proceedings before h-m 
and has also once sought the extension of 
time under S, 28 of the Act, In my opin- 
ion, even this contention is not available 
because if the 






mission fo those proceedings by the pe-i- 
tioner would validate them, Moreover, if 
was open to the petitioner to go chrouch 
. {the arbitration proceedings and challenze 
the award at a later stage under S, 30 pf 
the Act, 


Il. Lasfly,.i@ was contended by Skri 
Paul on behalf of the State that tke 
award given by an Arbitrator can te 
challenged only on one of the three 
grounds mentioned in S, 30 of the Arhi- 
tration Act, and since the present cor- 
tention does not fall ween any of tha 
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three grounds, _ the award of the Arbitra- 
tor cannot be challenged on this zround, 
I find that even this contention is de- 
void of merits, because the third ground 
on which an-.award can be challenged 
under S, 30 of the Act is that the award 
has been improperly procured or is 
otherwise invalid, In this case, the award 
is found to be invalid because ali thea 
proceedings taken by the Arbitrator are 
void ab initio in view of the faci that 
these proceedings were imposed upon the 
Arbitrator against his will, 

12. Under these circumstances, I ac= 
cept this petition and hold that the 
award given by the Arbitrator should 
be set aside on the ground that it is in- 
valid. This petition is accordingly allow- 
ed without any order as to cos:s, If 
need not, however, be stated that it will 
be open to the Chief Engineer, if he is 
s0 advised, to make an appointment of 
any other Arbitrator. 

13. Since the application succeeds on 
the above stated ground, and since it is 
likely that the dispute may be referred 
to some other Arbitrator, I find it would 


. not be prudent or necessary to express. 


any opinion on the rest of the issues 
framed in the matter, 
Petition allowed. 
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Shakti Singh, Petitioner v. State and others. 
Respondents. 


Civil Writ Petn. No. 239 of 1978, D`- 8-11- 
1978. 


Himachal Pradesh Panchayati Raj Act 1968 
(19 of 1970), Ss. 186, 168 and 9 (5) © — 
H. P. Gram Panchayat Election Rules 1972, 
R. 55 — Election of Pradhan — Apptication 
objecting to filing of nomination by otter con. 
festanft on ground of disqualification. under 
S. 9 (5) (f) of Act — Application filed before 
Deputy Commissioner — Competency. 

There is no contradiction between S. 168 
which provides for the presentation of the 
election petitions and S. 186 which provides 
for the resolution of the dispute relating to . 
election of Pradhan .or Up-pradhar. The 
roles which are played by both the sections 
are quite distinct. Section 168 provides for 
the cases where an election which is already 
Over is required to be challenged. But unlike 
S. 168, S. 186 provides for the resolu-ion ‘of 
all the disputes “relating to” election of 
Pradhan and Up-pradhan. The words “any 
EE SEIS ER A a enn 
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cerned. 
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dispute relating to election” found in S. 186 
clearly suggest that this section refers not 
merely to the challenge to the ultimate elec- 
tion of Pradhan and Up-pradhan, but also to 
all the stages prior to the election provided 
these stages have “relation to” the election of 
Pradhan or Up-pradhan. ‘Thus, while S. 168 
is limited to the challenge which can he 
thrown to the election itself, S. 186 is wider 
in its operation inasmuch as it seeks to cOver 
all the challenges at any stage “relating to” 
the election. of Pradhan and Up-pradhan. 
Legislature has obviously thought it fit to give 
special importance to the disputes relating to 
the election: of Pradhan and Up-pradhan and 
has further directed by S. 186 that such dis- 
putes can be decided only by a higher autho- 
rity, namely, the apuy Commissioner con- 
(Para 5) 

The harmonious reading of S. 168 and Sec- 
tion 186 can be summarised thus: 

1. If there is any dispute relating to the 
election of a Pradhan or Up-pradhan the same 
can be decided only by the Deputy Commis- 
sioner and not by the Sub-Divisional Magis- 
trate. 

2. Such disputes relating to the election of 


Pradhan and Up-Pradhan can be decided by 


the Deputy Commissioner even if they arise 
at a stage prior to the actual election. 

3. In case, of an election petition, which is 
required to be filed after the elections are 
over, such election petitions can be presented 
before the Sub-Divisional Magistrate as con- 
templated by S. 168 read with R. 55 of the 


. Himachal Pradesh Gram Panchayat Election 


Rules, 1972, even though they are with regard 
to the actual election of Pradhan or Up- 
pradhan. Š (Para 5) 

In the instant case the Deputy Commissioner 
has failed to take necessary action on the ap- 
plication and since there are serious allega- 
tions against him some other competent offi- 
cer should be appointed by virtue of Sec- 


' tion 3 (1) @® of the Act to dispose of the 


ILR (1974) Him Pra 244 


application, (Para 7) 


Cases Referred : Chronological Paras 
(1978) C. W. P. No. 241 of 1978, DJ- 7-11- 

1978 (Him Pra), Devi Ram Sharma v. State 
. 3,4 
3-A, 4 

H. M. Sharma, for Petitioner; Advocaie- 
General and Inder Singh, for Respondent 
No, 5. 


T. U. MEHTA, C. J. :-—- The petitioner has 
filed his nomination paper to contest the elec- 


- tion of the Gram Panchayat Satoh as Pradhan. 


The respondent No. 5, Ranbir Singh, has also 
filed his nomination paper with a view to cOn- 
test the election of the Pradhan of the same 
Panchayat. The petitioner, however, took ob- 


Shakti Singh v.. State (Mehta C. J.) ; 


ALR. 


jection to the nomination paper filed by the 
respondent No. 5 on the ground that the res- | 
pondent No. 5 was disqualified under S. 9 
(5) (© of the Himachal Pradesh Panchayati 
Raj Act, 1868 because he is prohibited from 
re-employment on his dismissal from military 


‘sérvice by virtue of the order passed by the 


Chief of the Army Staff on 9-5-1959 as found 
at Annexure PB. For this proposition the 
petitioner relied upon the copy of the extracts 
and the gazette notification issued in the mat- 
ter. It is alleged by the petitioner that the 
respondent No. 4, who is the Assistant Re- 
turning Officer, was expected to scrutinise the 
objection raised by the petitioner against the 
nomination filed by respondent No. 5. These 
nominations were filed on 27-10-1978 and the 
scrutiny of the nomination papers was to be 
conducted On the same day. The petitioner 
further alleges that the respondent No. 4, the 
Assistant Returning Officer, however, defer- 
red the matter of deciding the objection to the 
nomination of the respondent No. 5 and went 
to consult his superior officers who are the 
Deputy Commissioner Una, respondent No. 2 
and the Sub-Divisional Officer. Una. who is 
respondent No. 3. It is further alleged that 
after -having consultation with these respond- 
ents 2 and 3, respondent No. 4 returned to 
office accompanied by respondents Nos. 2 and 
3 at Government High School Saloh on 28-10- 
1978 at about 11 A. M. and “on directions 
which were given in the presence of the peti- 
tioner by the respondents 2 and 3 to the res- 
pondent No. 2 (No. 4?) the decision rejecting 
the objections filed by the petitioner against ` 
the nomination of respondent No. 5 was re- 
corded as found at Annexure PD. This order 
disposing of the objections read as under :— 
“There is great difference between the docu- 
ments produced by both the parties. The two 
extracts produced by Shakti Singh shows that 
the employment is prohibited. The original 
certificate of dismissal produced by the nomi- 
nee Ranbir Singh shows that he can seek em- 
ployment through Employment Exchange at 
Hoshiarpur. I believe on the original certi- 
ficate. So I reject the objection of Shri Shakti 
Singh, l 
Sd/- (Hem Raj Puri) 


Assistant Returning Offices, 
28-10-1978.” 


2. The petitioner’s case is that thereafter — 
he made an application to the Sub-Divisional - 
Officer, Una, respondent No. 3, making a 
grievance about the above order rejecting his 
objection against the nomination of respond- 
ent No. 5 and endorsed a copy thereof to the 
Deputy Commissioner Una, requesting for 
“similar necessary action”. A copy of this 
application is found at annexure PF. It is 
dated 30-10-1978. It -.is said that the Deputy 


1979 
Commissioner, who is respondent No. 2, re- 


fused to take any action on this application 
with the result that the petitioner has filed 


this writ petition against the nomination cf 


respondent No. 5. 


3. In C. W. P. No. 241 of 1978 — Deri 
Ram Sharma v. State decided on November 
7, 1978 (Him. Pra), we have taken a view that 
under S. 186 of the Act any dispute relating 
to election of Pradhan or Up-pradhan of a 


Gram Panchayat can be decided by the De-. 


puty Commissioner after taking such evidenca 
as he deems fit. As observed by us therein, 
the expression “relating to” which. precedes 
the words “election of Pradhan or Up- 
pradhan” is wide enough to cover all tks 
stages which have relevance to such election. 
Therefore, the Deputy Commissioner concera- 
ed has got jurisdiction under this section tz 
decide the question as regards the validity oi 
the nomination paper filed for the election ef 
Pradhan or Up-pradhan. 


3-A. Shri Inder Singh, who appears cr 
behalf of the respondent No. 5, has draxt 
our attention to the decision given by a Sing'e 
Judge of this Court in Ranzor Singh v. Sta: 
of Himachal Pradesh, reported in ILR (197+. 
Himi Pra 244 wherein the election of Pradher 
was challenged by an election petition. The 
said petition was presented to the cOncernec 
Sub-Divisional Magistrate under S. 168 of the 
Act. A contention was raised in that caie 
to the effect that the petition should have beer 
presented not to the Sub-Divisional Maga. 
trate, but to the Deputy Commissioner ir 
view of the provisions of S. 186 according -r 
which disputes relating to election of Pradher 
and Up-pradhan should be decided by tE» 
Deputy Commissioner. The court held that iz: 
view of the definition of “Panch” given ir. 
S. 3 (1) () of the Act, Pradhan and U>- 
pradhan are included within the meaning x 
the word “Panch” and, therefore, a petitior. 
challenging the election of Pradhan or U 
pradhan can be presented before a Sub-Divi- 
sional Magistrate under S. 168 of the Aq 
read with R. 58 of the Himachal Pradezks 
Gram Panchayat Election Rules, 1972. Tos 
court further observed that petition thus præ- 
sented to the Sub-Divisional Magistrate cam 
thereafter be tried by the Deputy Comm: 
sioner under S. 168 of the Act. .This deci 
sion was given by the court on the finding 
that any dispute relating to election OF Pradha» 
or Up-pradhan can be tried by the Deputy 
Commissioner, though the petition with regard 
to this dispute can be presented to the Sub- 
Divisional Magistrate. 


4. The above referred decision of this 
court in Ranzor Singh v. State is not incar- 
sistent with the view which we have taken ia 


Shakti Singh v. State (Mehta C. J.) 


—~ 
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Devi Ram Sharma v. State (C. W. E. No. 
241 of 1978). In that case the question was 
whether dispute as regards the nomination of 
a Pradhan of a Gram Panchayat can be tried 
by the Deputy Commissioner under S. 186 
or not. We have answered this question by 
saying that dispute relating to nomination of 
a Pradhan is a dispute relating to elect:on of 
a Pradhan within the meaning of S. 183 and, 
therefore, the Deputy Commissioner can 
decide such a dispute under S. 186. 

5. In fact, there is no contradicticn be- 
tween S. 168 which provides for the pfresen- 
tation of the election petitions and &, 186 
which provides for the resolution of tke dis- 
putes relating to election of Pradhan cr Up- 
pradhan. The roles which are played b7 both 
the sections are quite distinct. Section 168 
provides for the cases where an election which 
is already over is required to be chalkenged. 
But unlike S. 168, S. 186 provides for the 
resolution of all the disputes “relatimg to” 
election of Pradhan and Up-pradhan. The 
words “any dispute relating to election” found 
in S. 186 clearly suggest that this sectfon re- 
fers not merely to the challenge to the ulti- 
mate election of Pradhan and Up-pradhan, 
but also to all the stages prior to the e.ection 
provided these stages have “relation to” the 
election of Pradhan or Up-pradhan. Thus, 
while S. 168 is limited to the challenge which 
can be thrown to the election itself, S. 186 is 
wider in its operation inasmuch as it seeks to 
cover all the challenges at any stage “relat. 
ing to” the election of Pradhan or Up-pradhan.' 
Legislature has obviously: thought it fit -o give 
special importance to the disputes rela-ing to 







rity, namely, the Deputy. Commissioner con- 
cerned. In this view of the matter, we can 
summarise the harmonious reading of S. 168 
and S. 186 as under :— 8 

1. If there is any dispute relating to the 
election of a Pradhan or Up-pradhen, the 
same can be decided only by the Deputr Com- 
missioner and not by the Sub-Dirisional 
Magistrate. ' 

2. Such disputes relating to the elecion of 
Pradhan and Up-pradhan can be decided by 
the Deputy Commissioner even if they arise 
at a stage prior to the actual election. 


_ 3. In case of an election petition, which is 
required to be filed after the electicns ara 
over, such election petitions can be przsented 
before the Sub-Divisional Magistrate s$ con- 
templated by S. 168 read with R. 55 of the 
Himachal Pradesh Gram Panchayat Election 
Rules, 1972, even though they are with regard 
to the actual election of Pradhan ep Up- 








pradhan. 


. 
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6.- So far as the facts of this case are con- 
cerned, though the petitioner has filed an ap- 
plication against the decision given by the 
Assistant Returning Officer as regards his ob- 
jection to the nomination of respondent 
No. 5, and has endorsed a copy thereof to 
the Deputy Commissioner for necessary 
action, the Deputy Commissioner has failed 
to take necessary action saying that the ob- 
jection had rightly been decided. Looking to 
these allegations, we find that the respondent 
No. 2 has failed to exercise his jurisdiction in 
the manner contemplated by S. 186 of the 
Act. i 


7. In ordinary course, we would have asked 
respondent No. 2 to decide this application 


of the petitioner against the order passed by - 


the respondent No. 4 rejecting his objection 
to the nomination of respondent No. 5. How- 
ever, we find that the petitioner has made the 
allegations of very serious type against the 
respondents 2 and 3 and 4. Without accept- 
ing these allegations as true, we are of the 
Opinion that it would be in interest of justice 
that some other competent officer should 
decide the application of the petitioner found 
at Annexure PF. The expression “Deputy 
Commissioner” fs given a statutory definition 
in S. 3 (1) @) of the Act as meaning the 
Deputy Commissioner of a district including 
any officer specially appointed by the. Gov- 
ernment to perform the functions of the 
Deputy Commissioner under that Act. Under 
the circumstances, we direct the State Gov- 
ernment to appoint any other cOmpetent offi- 
cer of equal rank, preferably serving in any 
of the State Departments in the Una District, 
to discharge the functions of the Deputy Com- 
missioner under Section 186 for the purpose 
of disposing of the petitioner’s application an- 
nexure PF. The said decision will be given 
on or before 13-11-1978 and further steps in 
the election programme already announced, 
shall be undertaken in light of the decision 
given by the said officer on annexure PF. The 
rule is accordingly made absolute. Dasti 
order On usual terms. 

Rule made absolute. 
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Shamsher Singh, Petitioner v. The Assistant 
Returning Officer and others, l Respondents, 
Civil Writ Peta. No. 237 of 1978, D/- 7-11- 
1978. 
Constitution of India, Art. 226 (3) — H. P. 
Panchayati Raj Act (19 of 1970), S. 189 (1) 


K-V/LV/F67/78/;CWM 


Shamsher Singh v. Asst. Returning Officer (Mehta C, J.) 


ALR. 


(ad) Gi — H. P. Gram Panchayat {Election} 
Rules (1978), R, 14 — Return of nomination 
paper — Non-compliance with R. 14 — Alter 
native remedy of election petition being avail- 
able writ petition, held, not tenable. 

Where the Returning Officer, who in this 
case was the Assistant Returning Officer, had 
failed to exercise his jurisdiction under R. 14 
inasmuch as what he had done was simply to 
return back the nomination paper of the peti- 
tioner without recording his decision on ths 
disputed point, 

Held that this was a case which would 
squarely fall within Cl. (d) (iii) of S. 180 of 
the Act. The petitioner had, therefore, obvi- 
ously a clear efficacious alternative remedy of 
election petition. Under the circumstances, 
the case would fall under sub-article (3) of 
Art. 226 of the Constitution and, therefore, 
this was not the stage where the interference 
of the High Court under Art. 226 was called 
for. (Para 5) 

Anno: AIR Comm. Const. of India Qnd 
Edn.), Art. 225, N. 19. 

H. S. Thakur, for Petitioner; Advocate 
General, for Respondents. 


T. U. MEHTA, C. J. :— Fhe petitioner filed 
his nominātion paper for being elected as a 
Panch of the Gram Panchavat of the Village 
Baghlehar. Election programme was publish- 
ed and accordingly he filed his nomination on 
27th October, 1978. On that day, the Assis- 
tant Returning Officer made the following 
endorsement on his nomination paper: 

“No 1/SPL, D/- 27-10-1978 

Forwarded in original the nomination papey 
of Shri Shamsher Singh to the Returning offi- 
cer, Nalagath for necessary orders regarding 
acceptance of his nomination form. His date 
of birth in the voters list is 24 years which 
seems totally wrong. Kindly issue necessary 
instructions. Whe nomination form was pre- 
sented to me within time and immediately fo 
ferred for necessary action please. 

Sd/- 
A. R. O. 
Baghlaher 
Returning Offices, 27-10-1978” 
Tehsil Nalagarh, 
Under R. 14, the Assistant Returning officey 
had authority to scrutinise the nomination 
paper but instead of exercising this authority 
he, by the above endorsement, forwarded the 
nomination paper filed by the present peti- 
tioner to the Returning officer. 

2. Whe Returning officer in his turn made 
the following endorsement on the same no- 
mination paper and returned it to the Assistant 
Returning officer with directions to exercise 
his powers either to accept or to reject the 
nomination paper. This endorsement is as 
under: 


1978 


“Returned. The ARO should decide tke 
case in accordance with the law/instructioms/ 
rules on the subject contained in the Hand 
book. 

He is to be guided by the provision of Haad 
book and entries in the electoral rolls. You 
are directed to decide the case accOrding:y 
as the powers are with you. sii 

Returning Officer . 

28-10-78” 
Thus the nomination paper was returned >y 
the Returning Officer to the Assistant Retur- 
ing Officer. But the Assistant Returning 
Officer instead of deciding the question r:- 
garding acceptance or rejection of the nomitz- 
tion paper returned to the petitioner the Orizi- 
nal nomination paper with the above referr=d 
two endorsements. 

3. The petitioner now makes a grievafce 


that the Assistant Returning Officer has nzb 


ther accepted nor rejected the nominatjon 
paper and has failed to exercise his jurisdic- 
tion. 

4. We find that under R. 14, it is enjoined 
on the Returning Officer to examine the ro- 
mination papers at the time appointed in ts 
behalf, hear objections, if any, presented by 
the objectors in person to the eligibility =f 
apy candidate, and decide those objecticns 
after such enquiry as he may consider necis- 
sary. Whe rule further provides that the de- 
cision rejecting op accepting a nominatiboa 
paper and a brief statement of reasons of ze~ 
jection shall be endorsed on the nomination 

aper and signed by the Returning Officer. It 
is Obvious that the Returning Officer, who in 
this case is the Assistant Returning Officer, kas 
failed to exercise his jurisdiction under tais 
R. 14, because what he has done is simrly 
to return back the nomination paper withcut 
recording his. decision on the disputed poir. 

5 The question, however, is whether this 
Court should entertain this writ petition in 
view of the provisions contained in S. 180 of 
the Himachal Pradesh Panchayati Raj Act 
1968. his section is placed in Chap. XII of 
the Act which deals with the subject of Cis- 
putes relating to elections. Section 180 p-o- 
vides for the grounds for setting aside electicns 
and states as under: 

“(1) If the: prescrited authority is of ths 
opinion, 

(a) that on the date of his election the elert- 
ed person was not qualified, or was disqu=li- 
fied to be elected under this Act; or 

(b) that any corrupt practice has been 
committed by the elected person or his agent 
or by any other person with the consent of 
the elected person or his agent; or 
' ' (c) that any nomination has been improper- 
ly rejected; or 
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(d) that the result of the election, in so far 
as it concerns the elected person, has been 
materially affected— 

(i) by the improper acceptance of any nomi- 
nation; or 

(ii) by the improper reception, refusal on re- 
jection of any vote or the reception >f any 
vote which is void; or 

(ii) by any non-compliance with the provi- 
sions of this Act or of any rules made under 
this Act; 

the prescribed authority shall set aside the 
election of the elected person. 

(2) When an election has been se: aside 
under sub-section (1), a fresh election saall be 
held.” 

The question is whether the petitioner is en- 
titled to file an election petition setting aside 
the: election under this section or not It is 
apparent that the Returning Officer has nei- 
ther accepted nor rejected the nomination 
papers filed by the petitioner. Therefore, 
cls. (a), (b) and (c) of sub-section (1) of S. 180 
would have no application to the facts of the 
case. In our opinion, however, cl. (d) would 
come into operation because the resul: in so 
far as it concerns the elected person weuld be 
materially affected by non-compliance of the 
provisions of above referred R. 14 of the 
Himachal Pradesh Gram Panchayat (E.ection) 
Rules 1978 inasmuch as the Assistant Return- 
ing Officer has failed in exercising his jarisdic- 
tion under R. 14. We are told that there was 
only one candidate who was left in tke field 
in absence of the present petitioner. Under 
R. 17 of the above referred Rules this candi- 
date being the only candidate, would be 
deemed to have been elected. Now, it is ap- 
parent that election of that candidate would 
have been materially affected had the present 
petitioner’s nomination papers been accepted 
by the Returning Officer and he was allowéd 
to contest the election. It is, therefcre, ap- 
parent that by the non-compliance of the pro- 
visions contained in R. 14 of the Election 
Rules the result of the election of th2 other 
candidate has been materially affected in his 
favour. This is, therefore, a case whick wouid 
squarely fall within cl. (d) (iii) of S. 180 of 
the Act. The petitioner has, therefore, obvi- 
ously a clear alternative remedy. It was con- 
tended that this remedy is not efficacicus. But 
we fail to understand why this remecy by a 
regular petition cannot be considered effica- 
cious. Under the circumstances, we find that 
the case falls under sub-article (3) of Art. 226 
of the Constitution and, therefore, this is not 
the stage where the interference of ths Court 
under Art. 226 is called for. The writ peti- 
ticn is accordingly dismissed. 

; Petition dismissed. 
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T. U. MEHTA, C. J. AND 
C. R. THAKUR, J. 


Smt. Samundra Devi,- Appellant v. Chand 
Singh, and others, Respondents. 


Letters Patent Appeal No. 11 of 1970, DJ- 
23-8-1978.° 


Limitation Act (36 of 1963), Arts. 64, 65 
— “Has been dispossessed” — Adverse pos- 
session — Co-owners — Actual knowledge of 
ousted co-owner — Necessity of — Ouster — 
Proof — Non-participation in profits of land 
for long period — Tends to support theory of 
ouster. 


‘The requirements of law in cases where 
adverse possession is claimed, are that the 
possession must be adequate in continuity, in 
publicity, and in the extent to show that it is 
adverse to competitor. As between co-sharers, 
there must be evidence of open assertion of 
hostile title coupled with exclusive possession 
and enjoyment by one of them to the know- 
ledge of the other so as to constitute ouster. 
AIR 1959 Punj 147 (FB); AIR 1956 SC 548 
and AIR 1957.SC 314, Rel. on. ‘(Para 10) 


- Though knowledge of the ousted co-Owner 
would be the best evidence of assertion of the 
hostile title openly and publicly, the law on 
the subject does not require that there should 
be a conveyance to the ousted co-owner of 
the actual knowledge that hostile title is as- 
serted. What the law requires is that the hos- 
tile title should be asserted openly and pub- 
licly in such a manner that the co-owner af- 
fected can know such hostile assertion if he 
cares to know the same. In other words, it 
is the capability of the hostile assertion being 
known which is contemplated by law. There- 
fore, in order to prove ouster it is not an 
invariable requirement of law that actual 
knowledge of the ouster should be conveyed 
to the co-owner who is ousted. AIR 1934 PC 
23; AIR 1957 SC 314 and AIR 1942 Mad 622 
(FB); (1899) ILR 23 Bom 137 (FB); AIR 1964 
Punj 187 and AIR 1933 Nag 27, Rel. on. 
(Paras 12, 14) 
Originally, L’s daughter was entitled to a 
joint one-half share in the suit land and that 
her name was also entered in the revenue re- 
cords in the jamabandj for the year 1917-18 
as co-sharer in respect of the suit land. She 
left the village at the age of 18 years i.e. in 
about the year 1912 and did not return to the 
village at any time till 1963 the year in which 
she actually filed the suit claiming one half 


*(Against Judgment of Ansari, J. reported. 


in (1972) 2 Sim LJ 366 (Delhi) (Him. Pra. 
Bench). 


KV/KV/E724/78/SSG 


Samundra Devi v. Chand Singh (Mehta C. J.) 


A. LR. 
share. The name of L’s daughter was re- 
moved from the revenue records in 1930 as 
a@ co-sharer and the name of M was entered 
as the sole owner of the suit land. She did 
not participate in the profits of the land for 
more than 30 years prior to the filing of the 
suit by her against M’s sons, 

Held: (1) on facts and circumstances of the 
case that before the mutation was changed in 
the year 1930, it was not changed secretly or 
in a clandestine manner. Therefore, it could 
not be said that the assertion of the hostile 
title by M’s sons was secret, and if that be ~ 
so, even though their predecessors of M’s sons 
were co-owners, they could be said to have 
ousted L’s daughter from the year 1930 on- 
wards. (1972) 2 Sim LJ 366 (Delhi) (HP 
Bench), Affirmed. (Paras 18, 19) 

(2) that the long period of non-participa- 
tion by L’s. daughter in the profits of the land 
would be a circumstance which would go to 
establish adverse possession by M’s sons. 
(1905) ILR 29 Bom 300 and (1840) 3 Per & 
Dav 539, Foll.; (1972) 2 Sim LJ 366 (Delhi) 
(H. P. Bench), Affirmed. (Para 18) 

Anno: AIR Comm. Lim. Act (5th Eda.), 
Arts, 64-65, Notes 9, 55. 


Cases Referred: | Chronologicsi Paras 
(1976) 78 Pun LR 461 19 
AIR 1964 Punj 187 16 
AIR 1960 Punj 485: 62 Pun LR. 499 19 
AIR 1959 Punj 147 (FB) 10, 16 
AIR 1957 SC 314 $, 10, 14, 18 
AIR 1956 SC 548 l 10 
AIR 1942 Mad 622 (FB) 15 
AIR 1937 Lah 89. 19 
AIR 1934 PC 23: 1934 All LI 153 13, 15 
AIR `1933 Nag 27 E G) 
AIR 1919 PC 44:18 All LI 274 14 
(1905) ILR 29 Bom 300 18 
(1899) ILR 23 Bom 137 (FB) 15 


(1840) 3 Per & Dav 539: 113 ER 697, Culley 
v. Doe d. Taylerson 14, 18 


P. Malhotra. for Appellant; Ramesh Chand, 
for Respondents. 


T. U. MEHTA, C. J. :— This Letters Patent 
Appeal arises out of the second appeal No. 
145 of 1967 which has been decided by a 
Single Judge of the. High Court of Delhi, 
Himachal Pradesh Bench,° against the present 
appellant Smt. Sumendra Devi. The appeal js 
filed on a certificate of fitness having been 
given by the learned Single Judge who has 
decided the second appeal. 


2. The facts of the case are that the ap- 
pellant Sumendra Devi filed a civil suit in the 
Court of Sub Judge, Nurpur on 14-8-1963 for 
a decree of joint possession of the disputed 
land claiming one-half share in the land as co- 


“Reported in (1972) 2 Sim LJ 366 (Delhi) 
(H. P. Bench) ` . ue 
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owner with the respondents. It is conterdsd 
by the appellant that up to the year 1917-18 
the jamabandi of the land in question showed 
the appellant-plaintiff as co-owner. Her nene 
as co-owner was entered in the jamabandi 
after the death of her father Larjoo. The ap- 


pellant’s case is that soon after her marr-aze _ 


she had. gone to reside at her husband’s house 
fn another village and for some years the res- 
pondents and their predecessors went on gW- 
ing her share in the produce from the land, 
but thereafter they stopped the same. Ace“ri- 
ing to the appellant, she came to know in tae 


year 1963 by reference to Jamabandi for tie - 


year 1956-57 that her name as the co-Owrer 
of the land was removed from the jamaberdi 
and the land stood mutated only in the name 
of the respondents Nos. 1 and 2. 
came to know that some time before 1956-57 
a portion of the land was transferred by tie 
respondents 1 and 2 in favour of the respcn- 
ent No. 3. It is on these allegations that she 
has filed the present suit for the joint posses- 
‘gion of the land claiming one-half share in tie 
land -which is mutated in the names of res- 
pondents Nos. 1 and 2. ` 

3. The pedigree which is proved in the 
case shows that there was one Ram Charr 
who was the original ancestor. This Eam 
Chander had two sons named Budhu amd 
Parsa. Budhu’s line became extinct with the 
death of -his grand-son Dattu. We are in ‘his 
matter concerned with the line of Parsa, the 
second son of. Ram Chander. This Parsa hid 
two sons named Tara & Tika. Tara’s son was 
Larjoo who was the father of the present a3- 
pellant Sumendra Devi. Tika, the other sen 
of Parsa had three sons named Inder, Gorird 
and Damodar. The respondents Nos. 1 atd 
2 are the sons of Damodar’s daughter. The 
evidence reveals that Damodar had two wives, 
named Malto and Makno. 


4, It is found from the evidence recorded 
fn the case that after the death of the apod- 
lant’s father, Larjoo, the appellant’s name was 
mutated in the revenue record as co-owner of 
the land. Thereafter the appellant mar-ied 
and left the village at a very young age. Uf -0 
1930 A. D.. her whereabouts were not knowa, 
Therefore, Malto and Makno, the two widows 
of Damodar applied to the revenue authorrizs 
that the whereabouts of the present appellant 
were not .known for more than seven yea-s 
and, therefore, her name should be struck cff 
from the revenue record. It transpires from 
the appellants own evidence that therea=ter 
proclamations were issued in the village ard 
some enquiry was made as a result of wrich 
the concerned revenue officer came to the com- 
clusion that whereabouts of the appelat 
were not known for more than the last seven 
years. She was therefore, presumed to h=ve 


She ¿io 
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died and her name was struck off trom the 
revenue record. Thus since 1930 A- D. the 
disputed land stands‘in the name of Malto and 
Makno, the two widows of Damodar, and 
thereafter in the names.of respondents Nos. 1 
and 2 who, as stated ‘above, are daughter's 
sons of Damodar. 


5. The respondents have challerged the 
claim of the appellant-plaintiff that she is the 
daughter of Larjoo. They have also resisted 
the plaintiff’s suit on the ground of Limitation 
claiming that since last more than 30 years 
before the institution of the suit they have 
been enjoying the possession of the land as 
owners adversely to the present appetant. It 
js contended that during the course of these 


- more than 30 years the appeilant-plamtiff has 


not claimed any share in the produce derived 
from the Jand and the adverse possession of 
the respondents. Nos. 1 and 2 has been con- 
tinuous, open and peaceful. 

6. The learned trial Judge came to the con- 
clusion that the appellant was proved to be 
the daughter of Larjoo, that she had no 
notice or knowledge about the mutatien which 
took place in favour of the respondents Nos. 
1 and 2 in the year 1930 and that therefore, 
there could be no ouster of the appellant from 
the joint ownership of the land. The learned 
trial Judge, therefore, granted the decree in 
favour of the appellant as prayed for by her. 

7. When the appeal was taken before the _ 
Senior Sub Fudge, the only question waich was 
contended before him was about the limita- 
tion. The learned Senior Sub Judge held that 
mutation which took place in the year 1930 was 
sufficient evidence of ouster of the present ap- 
pellant and since the evidence establisied that 
during the more than 30 years’ period before 
the institution of the suit, the <«ppellant 
Sumendra Devi has neither enjoyed ner claim- 
ed any share in the produce, her suit was 
barred by ‘limitation. He accordingly set aside 
the decree passed by the trial court and allow- 
ed the appeal. 


6. Against this, the present appellant pre-. 
ferred second appeal No. 145 of 1967 in the 
High Court. The appeal has been iJisposed 
of by Ansari, J. of Delhi High Court, Hima- 
chal Bench, on 13-3-1970.° It is evident from 
the judgment recorded by the learned Single 
Judge that at the time of hearing, following 
points were not disputed :— 

(1) that the appellant was Larjoo’s daughter 
and that originally she was entitled tc a joint 
one-half share in the. suit land and -hat her 
name was also entered in the revenue records 
in the jamabandi for the year 1917-12 as co- 
sharer in respect of the suit land: 
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(2) that the appellant left the village at the 
age of 18 years i.e. in about the vear 1912 
and did not return to the village at any time 
till 1960 (sic 1963), the year in which she 
actually filed the suit; 


(3) that the appellant’s name was removed 
_from the revenue records in 1930 as a cO« 
sharer and the name of the predecessor-in- 
title of the respondents was entered as the 
sole owner of the suit land; and 


(4) that the appellant did not participate in 
the profits of the land for more than 30 years 
prior to the filing of the suit by her. 


The judgment of the learned Single Judge 
shows that it was on these undisputed facts 
that the question which arose for his con- 
sideration was whether the appellant’s claim 
to a joint possession of the suit land was bar- 
red by limitation. Whe learned Single Judge 
has come to the. conclusion that it was barred 
by limitation inasmuch as the change in the 
mutation which took place in the year 1930 
was made openly and after there was a pro- 
clamation in the village. Wherefore, there was 
an open adverse possession of title ever since 
the year 1930, and since the respondents Nos. 
1 and 2 were found to be in adverse posses- 
zion and enjoyment of the land in question, 
and since at no time from the year 1930 up to 
the time of the institution of the suit the pre- 
sent appellant has asserted her right to the 
suit land, there is a complete evidence of ous- 
ter. ‘The learned Single Judge rejected the 
appellant’s contention that there would not be 
any ouster inasmuch as the appellants name 
was deleted from the revenue record on the 
ground that she was not heard of for last 
Seven years. It is against this judgment that 
this Letters Patent Appeal is preferred. 


§ Mrs. P. Malhotra, who appeared on 
behalf of the appellant, strenuously urged that 
fn case of a joint owner it is always presumed 
that the other joint owners are poSsessing and 
enjoying the land on his behalf and, therefore, 
the mere fact that the appellant has not parti- 
cipated in the profits of the land for a number 
of years would not confer any title to the 
other co-owners by adverse possession and, 
therefore, there would be no question of limi- 
tation in such cases. By referring to the deci- 
sion given by the Supreme Court in 
. P. Lakshmi Reddy v. L. Lakshmi Reddy, re- 
ported in AIR 1957 SC 314, she emphasised 
that so long as the person who pleads adverse 
possession does not prove that the cther joint 
owners against whom the adverse pCsseSsion is 
claimed had actual knowledge about the as- 
sertion of hostile title, the title by adverse pos- 
session cannot be said to have been complet- 
= ed because, in such cases, there is no ouster. 
It was pointed out that since the respondent’s 
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case was that the appellant was not heard of 
since last more than seven years in the year 
1930, they have not made any attempt to 
assert their hostile title, and, therefore, it can- 
not be held that there was any satisfactory 
evidence of ouster. 


16. In view of these contentions, it is 
first necessary to consider whether in law, 
when a person claims title by adverse posses- 
sion, it is absolutely necessary that the person 
against whom the adverse possession is claim- 
ed must have actual knowledge of the asser- 


‘tion of a hostile title. Now the requirements} 


of Jaw in cases where adverse possession is 
claimed, are that the possession must be 
adequate in continuity, in publicity, and in the 
extent to show that it is adverse to compe- 
titor. This position in law is so well establish- 
ed that it need not be reinforced by citations: 
It is true that in several decisions it has been 
Observed that the adverse possession should 


be to the knowledge of the person against 


whom the hostile title is asserted. For in- 
stance, a Full Bench of the Punjab High Court 
has observed in Ganda Singh v. Ram Narain, 
reported in AJR 1959 Punj 147 (FB), that a 
person who claims adverse possession must 
show on what date he came into possession, 
what was the nature of his pOssession, whether 
the factum of his possession was known to the 
legal claimants and how long his possession 
continued. 


In Mohomed: Bagar v. Naim-un-Nisa Bibi, 
reported in AIR 1956 SC 548, the Supreme 
Court has observed with regard to Art. 144 
of the Limitation Act, 1908, but the posses- 
sion of a co-sharer is the possession of all the 


co-sharers and, therefore, it cannot be adverse 


to the co-sharers unless there is denial of their 
rights to their knowledge by the person in 
possession and exclusion and ouster follow- 
ing thereon for the statutory period. Even 
in the decision of P. Lakshmi Reddy: (supra), 
on which reliance is placed by the learned 
Advocate of the appellant, the Supreme Court 
has observed that it is settled rule of law that 
as between co-sharers there must be evidence 
of open assertion of hostile title coupled with! 
exclusive possession and enjoyment by one of 
them to the knowledge of the other so as to 
constitute ouster. 


41. Relying upon these decisions, it was 
pointed out that, unless it is proved by the 
respondents, that the change in mutation of 
the disputed land exclusively in favour of res- 
pondents Nos, 1 and 2 and their predecessors, 
was brought to the knowledge of the appel- 
lant, it cannot be believed that the appellant, 
who was co-owner, was ousted from the land. 


12. On perusal of the relevant. decisions 
en the point, we find that though knowledge 
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of the ousted co-owner would be the best evi- 
dence of assertion of the hostile title opealy 
and publicly, the law on the subject does 30t 
require that there should be the conveya.ce 
of the actual knowledge that hostile tit= is 
asserted. What the law requires is that the 
hostile title should be asserted openly ənd 
' Ipublicly in such a manner that the co-orier 
affected can know such hostile assertion E he 
cares to know the same. In other worcs it 
is the capability of the hostile assertion [zing 
known which is contemplated by law. This 
is the position accepted even by the Supreme 
Court as we shall presently see. 


13. Before touching the observations mide 
by the Supreme Court on this point, it would 
be first necessary to refer to an early dec_sion 
of the Privy Council on this subject. Th is 
the decision given in Secretary of Stat v. 
Debendra Lal, reported in AIR 1934 PC 23 
where the limitation was claimed, with r=er- 
-ence to certain land, against the State, and on 
behalf of the Crown a contention, which was 
exactly the same as raised on behalf of the 
present appellant in the appeal before us, was 
raised. It was contended before the Privy 
Council that adverse possession should be 
shown to have been brought to the knowl: ige 
of the Crown. Dealing with this conterton 
the Privy Council has observed as under :-— 


“The classical requirement is that the ~0s- 
session should be nec vi nec clam nec preczrio. 
Mr. Dunne for the Crown appeared to Jesi- 
derate that the adverse possession should be 
shown to have been brought to the knowl=dge 
of the Crown, but in their Lordships’ opin on 
there is no authority for this requirement It 
is sufficient that the possession be overt snd 
without any attempt at concealment, so taat 
the person against whom time is runing 
ought, if he exercises due vigilance, tc be 
aware of what is happening. If the rightx of 
the Crown have been openly usurped it zn- 
not be heard to plead that the fact was aot 
brought to its notice.” 


14. This decision of the Privy Council kas 
been referred to by the Supreme Court in he 
above referred case of P. Lakshmi Reidy 
(AIR 1957 SC 314) and has been approved. 
While talking of the legal requirement of d- 
verse possession, the Supreme Court in tis 
case has no doubt referred to the knowlecge 
of the person against whom the adverse titie 
is asserted for the purpose of constituting the 
ouster, but these observations do not mran 
that this knowledge should be actual. Tais 
would be clear from the following obser-a- 
tions made by the Supreme Court in context 
with its observations as regards knowledze. 
The necessity of the knowledge does not, szys 
the Supreme Court, “necessarily mean -tat 
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there must be an express demand by one and 
denial by the other”. 


“There are cases” proceeds the Supreme 
Court “which have held that adverse possession 
and ouster can be inferred when one c0-heis 
takes and maintains notorious exclusive posses- 
sion in assertion of hostile title and >ontinues 
in such possession for a very considerable time 
and the excluded heir takes no steps to vindi- 
cate his title’. The Supreme Court has fur- 
ther observed in this case that “whether that 
line of cases is right or wrong need not be 
considered, but it would be sufficient to notice 
that the Privy Council in N. Varada Pillai v. 
Jeevarathnammal, AIR 1919 PC 44 at p. 47 
quotes, apparently with the approval, a pas- 
sage from Culley v. Doe d. Taylerson (1840) 3 
Per & Dav 539 which indicates thet such a 
situation may well lead to an inference of 
ouster if other circumstances concur.” These 
Observations of the Supreme Court, <herefore, 
made it clear that in order to prove ouster it 
is not an invariable requirement of law that 
actual knowledge of the ouster should be con- 
veyed to the co-owner who is ousted. 


15. This question has been pointedly con- 
sidered by a Full Bench of Mad-as High 
Court in Palania Pillai v. Amjath Ibrahim, re- 
ported in AIR 1942 Mad 622. In this Madras 
case, the question arose whether the posses- 
sion of a mortgagee becomes adverte-to the 
other members of the family from the moment 
of his entry into possession or from the date 
of the ouster to the knowledge of other mem- 
bers of ‘the family. It appears that there 
were divergent views on this question taken 
by different Judges of the Madras Hizh Court 
and, therefore, the following questior was re 
ferred to a Full Bench of that Court :— 


“Where some co-owners usufsuctuarily 
mortgage specific items of property held by 
the members of a Mohomedan family and the 
mortgagee enters into possession of the mort- 
gaged items under his mortgage deed, fs a 
suit to recover the share therein by others 
members of the same family barred by Arti- 
cle 144, Limitation Act, at the end of 12 
years of such possession or does adverse pos- 
session begin as against the other members 
only from the date of ouster to ther know- 
ledge ?” 

The opinion of the Full Bench was expressed 
by Leach, C. J. of that High Court vho after 
considering a number of authorities on the 


subject, observed that for establishing ouster 


it was sufficient that the possession was overt 
and without any attempt at concealment so 
that the person against whom time was runn- 
ing ought, if he exercised due vigilance, to be 
aware of what was happening. These obser- 
vations were based on the above referred Privy 
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Council case of Secretary of State v. Debendra 
Lal (AIR 1934 PC 23). Following are the 
pertinent observations of the Court in that 
case in disposing of the reference :— 


“When one of several co-sharers lets into 

possession a stranger who proceeds to culti- 
vate the land for his own benefit the other 
co-sharers must, unless they deliberately close 
their eyes, know of what is going on, but if 
they are so regardless of their own interests 
they must take the consequences.” 
In view of these observations the Full Bench 
` answered the first part of the question in the 
affirmative and the latter part in the negative. 
Practically the same view is taken by the Full 
Bench of the Bombay High Court in Bhavrao 
v. Rakhmin, reported in (1899) ILR 23 Bom 
137. 


16. In the foregoing portion of this judg- 
- ment we have preferred to the view taken by 
the Punjab High Court in Ganda Singh v. 
Ram Narain (AIR 1959 Punj 147) (FB) 
(supra) wherein they have referred to the 
necessity of knowledge to the ousted co-Owner 
about the assertion of hostile title. A Divi- 
sion Bench of Punjab High Court has con- 
sidered these observations in Mst. Bhago v. 
Deep Chand, reported in AIR 1964 Punj 187. 
Dua, J. speaking for the Court has considered 
the question about the necessity of the ac- 
crual of knowledge on the part of: the ousted 
co-owner and has observed as under with re- 
gard to the above referred observations of that 
Court in that Full Bench Decision given in 
Ganda Singh’a case (at p. 192 of AIR 1964 
Punj) :-— 


“May be that reference to knowledge of the 
possession on the part of the legal claimants 
has been somewhat loosely or utprecisely stat- 
ed and what was really meant was that. the 
legal claimants should by due diligence be 
able to know of the open hostile claim and 
not that their knowledge must positively be 
proved. The true ratio of the Full Bench is 
of course binding on the Bench and must be 
followed. It is, however, unnecessary in this 
case to pursue this aspect, for, on either 
hypothesis this appeal deserves to prevail.” 
While discussing the question of adverse pos- 
session this Division Bench of Punjab High 
Court has made the following observations 
which are very pertinent to the contention 
which is under our consideration (at p. 191): 

PEEN and in order to constitute adverse 
possession, the possession proved must be 
adequate în continuity, in publicity and in ex- 
tent so as to show that it is adverse to the 
true owner. The classical requirements of 
acquisition of title by adverse possession are 
that such possession in denial of the true 
owner’s title must be peaceful, Open and cOn- 
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tinuous. The possession must be open and 
hostile enough to be capable of being known 
by the parties interested in the property 
though it is not necessary that there should 
be evidence of the adverse possession actually- 
informing the real owner of the former’s hos- 
tile action.” (Emphasis supplied by us). 

17. The same view is taken in the Nagpur 
case of Muraduddin v. Mt. Umraobi, reported 
in AIR 1933 Nag 27 wherein on the death 
of a Mohammadan, his sons partitioned the 
property and entered into the possession of 
the land inherited from the father to the ex- 
clusion of the female heirs. Contention was 
raised that the female heir, who filed the suit, 
did not know of her exclusion from her share 
and that the presumption was that the pos- 
session by the sons of the deceased was on 
behalf of all the co-owners. The Court - 
held that even if the plaintiff did not 
know of her exclusion, it is quite sufficient 
that assertion of title by the sons at the time 
of partition was quite open and hence the pre- 
sumption above referred to was sufficiently 
rebutted. The Court further observed that it 
is sufficient if adverse possession is adequate, 
continuous and exclusive, that the true owner 
must be vigilant and that it does not prevent 
time from running if the true owner could 
have obtained, but did not actually obtain, 
knowledge of the adverse pOssession. 

18. Thus on consideration of the case law 
on the subject we do not find ourselves in a 
position to accept the contention raised by 


Mrs. Malhotra on behalf of the appellant _ 


that the appellant should have actually known - 
that the respondents Nos. 1 and 2 had assert- 
ed their hostile title. Considering the facts 
of the case we find that before the mutation 
was changed in the year 1930, it was no 

changed secretly or in a clandestine manner. 
The learned single Judge has rightly observ- 
ed in his judgment that it is in the evidence 
of (sic) the appellant’s name from the revenue 
record as co-sharer in respect of the suit land, 
there was a proclamation in the village (sic). 
The issuance of this proclamation, and the 
nature of the enquiry which is recorded at the ~ 
time of the change in mutation in the year 
1930, carry sufficient evidence to show that 
the assertion of hostile title was not secret, 
but was quite open. Therefore, if the ap- 
pellant was vigilant enough to visit her village 
she could have always known that the pre- 
decessors of the repondents Nos. 1 and 2, were 


` asserting a title hostile to ber.. Under the 


circumstances, it is not possible to say that 
the assertion of the hostile title by the re- 
spondents was secret, and if that be 30, even 
though ‘the predecessors of the respondents 
Nos. 1 and 2 were co-owners, they can be 
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es to have ousted the appellant from tke 
ear 1930 onwards. The facts, which were 
not disputed and: which are enumerated ty 
the learned single Judge in his judgment, shaw 
that right from the year 1930 up to the year 
1963 the appellant has not claimed any share 
in the produce from the disputed land. Ste 
is not proved to have paid any land revenre 
with regard to this land, and she has not rs- 
ceived a single farthing from the responden:s 
as her share from the produce of the lani. 
This long period of non-participation in tke 
profits of the land would be a circumstance 
which would go to establish adverse posses- 
sion as held in the Bombay case of Gangadhar 
v. Parashram, reported in (1905) ILR 29 Bom 
300 where it igs Observed that sole pOssessicn 
by one of the tenants in common continuou- 
ly for a long period without any claim ct 
demand by any person claiming under tte 
other tenants in common, is evidence from 
which an actual ouster of the other tenant in 
common may be presumed. In fact, this wes 
the view taken in the English decision im 
Culley v. Doe d. Taylerson, (1840) 3 Per & Dev 
539, to which the Supreme Court has macs 
reference in P, Lakshmi Reddy’s case (AI& 
1957 SC 314) (supra). - 


19. Mrs. Malhotra referred to decisiors 
given by the Punjab High Court for showing 
that an ex parte change in the mutation er- 
tries without the knowledge of the ousted ct- 
owner would not constitute any evidence cf 
ouster. For this proposition she has mainly 
put reliance upon Kirorj Mal v. Man Bai, re- 
ported in 62 Pun LR 499: (AIR 1960 Purj 
485) and Mst. Bui v. Gurdip Singh, reported 
in (1976) 78 Pun LR 461. It appears by re 
ference to these decisions that the earlier view 
taken by Lahore High Court in Amar Singa 
v. Shiv Datt Kaur, reported in AIR 1937 Lan 
890 to the effect that changed entry in mute 
tion is itself evidence of -ouster, is rejectec. 
However, we find by reference to these Punja> 
decisions, upon which reliance is placed, that 
the High Court of Punjab has taken the view 
that if change .in mutation is obtained in 
clandestine or surreptitious manner, or 67 
practising fraud, it would not amount to an 
ouster or an assertion of open hostile title. 
We find that this principle, even ‘if accepted, 
would have no application to the facts of ths 
present case, because, the recorded evidence 
shows that the respondents and their pre- 
decessors in title have made the assertion of 
their hostile title quite openly, and have nct 
played any fraud because it is an admitted fact 
that for more than 30 years before the institu- 
tion of the suit whereabouts of the plaintiff 

ere not known. 

29. We find that the contention of the 
appellant, that the deletion of the name of ths 
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appellant from the- revenue record >n the 
ground that she was not known for more than 
seven years cannot amount to an asser-ion of 
hostile title, is rightly rejected by the learned 
single Judge because even if the name of the 


appellant was deleted from the revenue record 


on the ground that she was not heard of for 
more than seven years, the fact remaims that . 
the predecessors in title of the respCndents 
Nos. 1 and 2 had in fact asserted their hostile 
title. The grounds on which the hostile title 
is asserted are not relevant because vhat is 
relevant is the fact that the hostile title was 


-actually asserted, and the said asserticn was 


made publicly and openly, 


21. Under the circumstances, we fird that 
the learned Single Judge has rightly hed that 
the suit suffers from the bar of lim tation. . 
This appeal; therefore, fails and the same is 


dismissed with costs, 
i Appeal dismissed. 
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96 of 1977, D/- 10-8-1978. 


Civil P. C. (5 of 1908), S. 24 —— Transfer 
of a case — Grounds — Counsel getfing in 
hot temper and using unparliamentary lana 
guage — Trial Court ordering adjournment — 
Transfer application — Maintainability. 


In an application for transfer the sole point 
to be considered is whether during the zourse 
of the trial the Presiding Officer of the court 
evidenced any attitude which was likely to 
create any reasOnable apprehension in the mind 
of any of the parties that he was partizi, and 
that, therefore, he would not be able to deliver 
any impartial justice. (Para 10) 

While. a case was being argued the counsel 
for the parties got in hot temper and there 
was exchange of unparliamentary language, 
The trial Judge adjourned the case in order to 
calm the atmosphere. The defendant fied an 
application for transfer of the case alleging 
inter alia that the learned Judge who wes pre- 
siding over the Court took no action cgainst - 
the plaintiffs’ counsel for his attitude aad on 
the contrary encouraged him, and therefore, it 
appeared that he was “hand in glove” wth the - 
plaintiffs’ counsel. The material on reco-d did 
not furnish any details as to how and under 
what circumstances the unfortunate incident 
took place, and who out of the two opposing 
counsel first became aggressive, what worda 
were used by whom and how and is what 
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manner the other side reacted. The allega- 
tions contained in the application were vague 
and general without any particulars showing 
the devclopment of the incident. 


Held, on the face of it, the action of the 
trial judge in adjourning the case instead of 
reprimanding both the counsci on the spot 
appeared to be quite proper. The apprehen- 
sion of the petitioner, therefore, that the learn- 
ed Judge was “hand in glove” with the other 
side appears to be completely misplaced and 
unwarranted. This tendency to start abusing 
the Judge the moment it is found that he is 
not acting in accordance with the desire of 
the party concerned, is highly deplorable. 

{Para 14) 

On occasions such as this, when the tempers 
. gun high, it would be well to remember that 
the learned members of the Bar and the Pre- 
siding Officer of the Court are expected fo try 
their best to understand their responsibility 
by showing more tolerance and restraint. In 
such circumstances, the Judge has to act with 
firmness and should try to enforce discipline, 
if necessary, by calling spade, a spade. But 
that is not the only course open to him, be- 
cause, after assessing the situation calmly, if 
in his wisdom, the Presiding Officer finds that 
better alternative is to withdraw from the ugly 
scene with a view to enable the warriors to 
cool their tempers, he can also retire to his 
chamber for a while. (Paras 12, 13) 


Anno: AIR Comm, C. P. C. (9th Edn.), 
S. 24, N. 13. 


ORDER :— This is an application for frans- 
fer of Civil Suit No. 130/6/77 from the court 
of Solan to the Court at Simla principally on 
the ground that when the hearing of the case 
took place on 1-10-1977 in presetice of the 
then Chief Justice of this Court who was on 
inspection tour, the Advocate of the other 
side repeatedly interrupted the arguments of 
the Advocate of the petitioner, and even though 
he used “abusive and highly defamatory lan- 
guage” against the petitioner’s Advocate, the 
presiding officer of the Court could not res- 
train him. The contention is that the Presid- 
ing Officer of the court did not restrain the 
Advocate of the other side because he “seems 
to be hand in glove” with the counsel of the 
other side. 


2. Short facte of the case, which form the 
background, can be stated as under. The res- 
pondents Nos. 1 to 3 have filed the above re- 
ferred suit for possession of an agricultural 
land against the present petitioner in the court 
of the Senior Sub Judge, Solan in the month 
of June, 1975. When the suit reached the 
stage of arguments, the petitioner moved an 
amendment application by which he wanted 


to amend his written statement. In the ori- 
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ginal written statement which is filed in the 
suit he raised the plea that he is owner of the 
guit land having acquired it by gift made by 
the plaintiff’s ancestor in the year 1948. He 
bas further contended in the original written 
statement that apart from the gift, be has 
also become owner. of the suit land by adverse 
possession. On these pleas, the parties pro- 
ceeded with the case, but ultimately when the 
case reached stage of arguments, amendment 
application was moved with a prayer that the 
petitioner-defcndant should be allowed to 
amend his written statement by raising a plea 
that he has also become a tenant in the land. 
This amendment application was rejected by 
the trial court on 13-8-1977, and against that 
order the petitioner preferred revision appli- 
cation No. 96 of 1977. This revision applica- 
tion was admitted by this Court on a limited 
ground, but on the stay application this Court 
ordered that the trial Court should not be res- 
trained from hearing the arguments but should 
be restrained from pronouncing the judgmeni 
disposing of the case. 


3. Accordingly, on ist October, 1977 the 
case was taken up for hearing the arguments 
of the parties. On that day, the ex-chief Jus- 
tice of this Court happened to conduct the 
inspection of the trial court. He was, there- 
fore, occupying the dais with a view to eb- 
serve the court’s proceedings. After the argu- 
ments: started, the learned Advocates of both 
the parties seem to have entered into a verbal 
duel which generated heat. The present peti- 
tioner was the defendant, while the present 
respondents were the plaintiffs before the lower 
court. 

4. Now, the case of the petitionzr-defend- 
ant is.that when his counsel commenced his 
arguments, the: plaintiffs’ counsel started inter- 
rupting him. At this interruption the peti- 
tioner’s counsel protested to the court and 
requested the learned Judge “to note how the 
opposing counsel was behaving even in the 
presence of the most respectable and sacro- 
sanct head of the Judiciary in the State and 
what he must be doing in his court on other 
occasions”. It is further alleged by the peti- 
tioner that soon thereafter, the Chief Justice 
left the court room, but after that the piain- 
tiffs’ counsel again started using “offensive and 
insulting language” towards his opposite coun- 
sel who then sought the protection of the 
court. It is further alleged that the counsel 
of the other side “was so much encouraged 
that he used abusive and highly defamatory 
janguage against the defendant’s counsel.” The 
petitioner admits that thereafter the learned 
Sub Judge adjourned the arguments to 29-10- 


1977, but the petitioner’s counsel “told him 


frankly that it was no use arguing in the case 
before him and that he would not cOme again 
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to argue this case before him and against that 
counsel, who had insulted, abused and threa- 
tened him more than once”. It is alleged: that 
the learned Judge who was ‘presiding over the 
Court took no action against the plaintiffs" 
counsel for his attitude and on the contrary 
encouraged him, and therefore, it appeared 
that he was “hand in glove” with the plain- 
tiffs’ counsel, 

5. The transfer application made by the 
petitioner on these allegations was admitted 
by this Court and the report of the learned 
trial Judge who was presiding over the court 
on the occasion was sent for. The learned 
trial Judge has reported on the material allega- 
tions as under. 


6. According to him, when the case was 
argued on 1-10-1977, the counsel for the par- 
ties were in hot temper and, therefore, on that 
date he made a note in the case proceedings 
regarding the expressicn of this hot temper 
and “exchange of unparliamentary language”. 
Reference to the court’s proceedings shows 
that the learned Judge has at that time made 
the following note :— 

“Present: Counsel of the parties. 

The counsel for the parties are in hot tem- 
per and have exchanged unparliamentary 
‘ language. To calm the atmosphere the case 
is adjourned for 29-10-1977.” 

The learned trial Judge proceeds to say that 
since both the counsel were protesting against 
each other in arguments, the court wanted to 
cool them but without any effect. According 
to the learned Judge, it is correct that the pre- 
sent petitioner’s counsel protested against the 
attitude of the counsel for the plaintiffs, and 


even the plaintiffs’ counsel protested against. 


the behaviour of the counsel of the defendant. 
As for the general allegations, which the peti- 
tioner has made about the use of defamatory 
and abusive language by the counsel of the 
other side, the learned trial Judge has stated 
that beyond the note made in the proceedings 
above referred, he did not remember the other 
details. 

7. Even the respondents-plaintifis and their 
counsel have filed their affidavits in this trans- 
fer application. ‘Fherein the respondents havs 
denied that their counsel ever used offensive 
or insulting language against the defendant’s 
‘counsel or ever threatened him. They have 
further made a positive allegation that in fact 
it was the defendant’s counsel who wanted to 
overawe and browbeat the court and also 
made derogatory remarks against their own 
counsel with the result that the trial Judge had 
to adjourn the case. The plaintiff’s counsel, 
fn his affidavit, has also made the denial of 
the allegations made in the petition and has 
further alleged . that the defendant’s counsel 
“has been making wild allegations against me 
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and the court and wants to overawe me and 
the court”. 

8. The above is the main summary -of the 
contentions raised by both the sides <n this 
transfer application. It should be ncted at 
this stage that in support of the transber ap- 
plication the affidavit is filed only by the peti- 
tioner himself and not by his counsel. - 


9, It is clear from the record of thw peti- 
tion that neither the affidavits filed in the case, 
nor the report of the learned trial Judge, nor 
the court’s proceedings dated 1-10-1977 fur- 
nish any details as to how and under what 
circumstances the unfortunate incident tOok 
place, and who out of the two opposing coun- 
sel first became aggressive, what word: were 
used by whom and how and in what manner 
the other side reacted. The allegation: con- 
tained in the application are obviously vague 
and general without any particulars stowing 
the development of the incident. The-efore, 
in absence of the necessary details it is not 
possible to know who out of the two counsel 
was originally at fault, and it is equaly im- 
possible to know at what stage of the inci- 
dent as positive interference of the Presiding 
Officer of the court was called for to cOntain 
the learned counsel within the limits of dis- 
cipline. 

10. It fs important to bear in mini that 
this is an application for transfer wherein the 
sole point to be considered is whether during 
the course of the incident the Presiding Officer 
of the court evidenced any attitude which was 
likely to create any reasonable appreh2nsion 
in the mind of any of the parties that Le was 
partial, and that therefore, he would rot be 
able to deliver any impartial justice. The 
allegations of the petitioner in this contection 
are already narrated above. These allegations 
do not carry any material from which it can 
be judged that at a particular stage the Presid- 
ing Officer of the court should have taken 
some action to discipline the attitude >f the 
counsel of the other side. It is clear from the 
report of the learned trial Judge that h2 does 
not remember the sequence and details of the 
event, nor does he remember in what manner, 
and by using what particular languaze the 
counsel of both the sides had expressed their 
hot temper. On the question of the ase of 
abusive and defamatory language by the plain- 
tiffs’ counsel, there is as stated above, nothing 
in the record except the vague and general 
allegations of the petitioner himself. It is 
significant to note that the petitioner’s coun- 
sel has not filed any affidavit in support of 
these general allegations made by his client in 
his affidavit. As against ‘this, the plaintiffs 
and their counsel have filed their affidavits to 
controvert these allegations of the peti-ioner- 
defendant. If the contention of the pettiones 
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is that the learned trial Judge should have in- 
tervened to curb the counsel of the other side 
irrespective of the provocation given to him, 
then the said contention cannot be accepted 
as valid. At.any rate, it is not possible to 
accept the ipse dixit of the petitioner who is 
a party highly interested in the result of this 
- dispute. 


11. It is in this background that we have 
to judge whether the learned trial Judge had 
evidenced any conduct during the incident 
which could have. created any reasonable ap- 
prehension fn the mind of the petitioner that 
he would not get justice at his hands, 


12. On occasions such as this, when’ the 
empers run high, it would be well to remem- 
ber that the learned members of the Bar and 
the Presiding Officer of the court are expected 
to try their best to understand their respon- 
sibility by showing more tolerance and res- 

aint. In the adversary system of litigation, 
such as the one prevailing in our country, the 
counsel appearing on behalf. of the opposite 
sides stand on equal footing, and hence they 
should better absolve themselves of their false 
inhibitions of seniority and juniority, and 
should try to- develop their capacity to show 
respect for each other, because that is the very 
essence of the learning and respect which the 
legal profession generally claims. This idea 


of equality, however, does not mean that age . 


should not te respected. A junior member of 

the Bar can, therefore, not be oblivious of the 
civilized and refined norms of behaviour which 
are expected of a member claiming to belong 
to the fraternity of a learned profession. If 
he, therefore, intentionally adopts an attitude 
to belittle a senior member of the Bar appear- 
ing on the opposite side, he thereby only ex- 
poses his real breed and culture. On the other 
hand, if the senior member of the Bar con- 
stantly remains overburdened with a false 
sense of vanity born out of his seniority, and 
fn the result, tries to overawe his opposite 
junior member, or the court, his attitude does 
not invite anything better than a contemptu- 
ous ridicule. The fact remains that, human 
nature being what it is, respect and regard are 
not the commodities which can be ordered out 
or purchased in open market. They are to 
be inspired, and the required inspiration can- 
not be obtained by an overbearing attitude. 
These are very common and well-known plati- 
tudes, but they are required to be emphasised 
because, common and well-known though they 
are, they are often forgotten as they seem to 
have been forgotten during the course of the 
incident under consideration. 


43. The more important question, how- 
ever, is what should be the attitude of the 
Presiding Officer of the court in whose pre- 


‘tioner, therefore, that the learned Judge was 


gence such unpleasant incidents occur. If he 
at once jumps into the fray, even with the 
best of motives, he would be easily misunder- 
stood. Restraint, tolerance and cool temper 
are the unavoidable perspectives, which an 
impartial Judge should seek. Therefore, even 
if he finds that a particular Advocate was on 
the wrong side, his attitude should be one of 


' firmness tempered with mildness, and hence, 


he should try to correct the attitude of the 
defaulting counsel in a polite and mild, but. 
firm manner. But very often, when tempers 
gun very high, and the atmosphere is surcharg- 
ed with emotional outbursts, such attempts on 
the part of the Judge bear no fruits. In such 
circumstances, the Judge has to act with firm- 
ness and should try to enforce discipline, if 
necessary, by calling spade, a spade. But that 
is not the only course open to him, because, 
after assessing the situation calmly, if in his 
wisdom, the Presiding Officer finds that better 
alternative is to withdraw from the ugly scene 
with a view to enable the warriors to cool 
their tempers, he can also retire to his cham- 
ber for a while. This obviously results in 
waste of public time, but the blame thereof 
should be shared by those who are itching for 
an undignified duel in a place which is meant 
for calm approach and cool logic. 


14. The grievance of the petitioner in this 
case against the Presiding Officer is that he 
did not contro] the Advocate of the other 
side. The question is, should the Judge try 
to rebuff one side even if he is of the opinion 
that both the sides have, in their own way con- 
tributed to the ugly atmosphere. In this case, 
the proceedings made by the learned Judge on 
that day show that both the counsels exchang- 
ed “unparliamentary language”. If the Judge 
wanted to intervene he should have interven- 
ed to curb both the learned advocates. This, 
in the particular situation, might have created} 
further bickerings and misunderstandings. 
Therefore, instead of reprimanding both the} 
counsel on the spot, the learned Judge pre- 
ferred to adjourn the case. On the face of it, 
the action of the Jearned Judge appears to be 
quite proper. ‘fhe apprehension of the peti- 






“hand in glove” with the other side appears 
to be completely misplaced and unwarranted. 
This tendency to start abusing the Judge the} 
moment it is found that he is not acting in ac- 
cordance with the desire of the party concern- 
ed, is highly deplorable. It is high time that 
the litigants should know the virtues of look- 
ing with respect at those, on whom the duty 
of administering justice is cast, even if the 
result of the litigation, goes against them. 
Fight is inevitable in litigation, but the fight 
must be with dignity and decorum. Such a 
dignity and decorum seem to have been. total- 
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ly lost by the acrimOnious and undigničed 
scene created in court in presence of zhe 
Chief Justice, who was a. visiting guest. Pres- 
tige and respect for the Judiciary can be ratsed 
to a higher level principally by the memtzrs 
of the Bar. Their behaviour, inside and cut- 
side the court, must always be dignified, other- 
wise they have no claims of belonging to the 
fraternity of a learned profession, One “an 
imagine what the other observers sitting in 
court might have thought about’ the court’s 
dignity which was being violated in presence 
of the Chief Justice and what respect tiey 


would have carried about the court atmosptere. 


when they left the court, 

15. Iam of the opinion that if there exists 
any Bar Association at Solan, it was the daty 
of this Association to give a cOol thought to 
this incident, and to induce the defaulttng 
members to make proper amends to the Jucge. 
I should have expected both the learned d- 
vocates, after their tempers were cooled, to 
go to the Presiding Officer of the court in his 
chamber and to offer their apology for this 
ugly incident, irrespective of the question as 
to who was actually to be blamed for iñis 
incident. An attitude of this type only can 
develop sound and good traditions which :he 
Judiciary of this State still requires to deve- 
- lop. 
16. With these observations, I find faat 
there is no substance in this transfer xzp- 
plication which is dismissed with costs. 

Petition dismissed. 
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Shakti Singh, Petitioner v. The Stete 
of Himachal Pradesh ane others, Ras- 
pondents. 


Civil Writ Petn. No. 207 of 1978, D/- 
30-10-1978. 

Himachal Pradesh Co-operative Socie- 
ties Act (3 of 1969), S. 35-A — Constiiu- 
tion of ad hoc committee of five mem- 
bers by Registrar under S. 35-A (1) — 
Government order under S. 25-A (2) ex- 
tending life of committee — Subsequent 
order of Registrar adding two mecre 
members is not illegal, 

The only limitations which are put ən 
the exercise of the powers by the Regs- 
trar to constitute the committee are tkat 
the total number of the members of ihe 
committee should not exceed eleven end 
that out of the members so appointed Dy 


the Registrar one-third should be the 
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share-holders of the ‘society. If these 
two limitations are properly observed the 
Registrar can appoint any person as “he 
may deem fit.” This would, of course, 
be subject to the provisions of Fule ‘41 
which is with regard to the disquvalifica- 
tions for the membership of the com=- 
mittee and other relevant provisions 
which would debar a person from being 
appointed as a member of the commit- 
tee. (Paras 6-7) 

The powers of the Registrar tou’ con- 
stitute a committee within the lim_tations 
contemplated by sub-s. (1) of S. 35-A re- 
main totally unaffected even if the life 
of the. committee is extended -ky the 
Govt. under the proviso attached to sub- 
sec, (2) of S. 35-A. Hence the eddition 
of two members to the committee made 
by the Registrar cannot be challenged ~ 
by. the petitioner as illegal. (Para 5) 

H. M. Sharma, for Petitioner; Advo- 
cate General, for the State. 

T. U. MEHTA, C. J.:— In pursuance of 
©. 35-A of the Himachal Pradesh Co- 
operative Societies Act, 1969, the Regis- 
trar Co-operative Societies by his order 
dated 10-5-1976 constituted an ad hoe 
committee of Saloh Co-operative Agricul- 
tural Services Society. At that time the 


-committee was constituted of five mem- 


bers as mentioned in the order. The life 
of this committee was extended by the 
Government up to 9-5-1979 under sub- 
sub-sec. (2) of S. 35-A. This was done 
on 19-7-1978 as per Annexure PC. There- 
after on 26-7-1978 the Registrar Co-ope- 
rative Societies passed an order found 
at Annexure PD by virtue of which he 
added two more members in the com- 
mittee. These two more members are 
(1) Shri Piara Singh and (2) Shri Salig 
Ram. 

2. Now the contention of the peti- 
tioner is that the Registrar had n> .pow- 
ers to add these two more members be- 
cause what was extended by the Gov- 
ernment as per Annexure PC wes the 
life of the committee which was consti-. 
tuted previously by five members, The 
contention, therefore, is that it was not 
legally competent to the Registrar to 
add two more members to the commit- 
tee after the extension of its life by the 
Government. 

3. It is Sec. 35-A which requ:res to 
be interpreted in order to appreciate 
the above raised contention of tre. pe- 
titioner. This section is ‘in the -ollow- 
ing terms :— 

"35-A. Power of Registrai ‘to : consti- 
tute new committee in certain caseg 
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(1) Where in any co-operative society, a 
committee constituted in accordance with 
the provisions of this Act, rules and bye- 


laws does not exist, the Registrar may, . 


notwithstanding anything to the con- 
trary contained in this Act or rules or 
bye-laws, constitute by notification a 
committee for such society consisting of 
such number of members and not ex- 


ceeding eleven out of whom not less. 


than one-third shall be share-holders of 
such society, as he may deem fit: 


Provided that if the number of the 
members of the committee so constitut- 
ed is less than eleven the Registrar may, 
trom time to time, add a member or 
members to the committee. 

(2) A committee constituted under sub- 
sec. (1) shall be deemed to be a commit- 
tee for all the purposes of this Act, rules 
and bye-laws and shall continue to func- 
tion for a period of two years or until 
such period as a committee for such so- 
ciety is constituted in accordance with 
the provisions of this Act, rules and 
bye-laws whichever expires earlier: 

Provided that the Government may 
by notification extend the period of two 
years so aS not to exceed in the aggre- 
gate three years.” 

4. It is evident from the provisions of 
this section that sub-sec. (1) empowers 


the Registrar to constitute the commit- 


‘Signs of sub-sec. (2), 


~ 


tee in such a manner that its total mem- 
bership does not exceed eleven, Another 
limitation which is contemplated by sub- 
sec. (1) is that out of the members so 
appointed net less than one-third shall 
be share-holders of the society. The pro- 
visa which is attached to sub-sec, (1) 
says that if the number of the members 
of the committee so constituted by the 
Registrar is less than eleven, the Regis- 
trar may from time to time add the num- 
ber of members to the committee. H is 
obviously under this proviso that the 
Registrar by an order dated 26-7-1978 
has added the above named two mem- 
bers to the constitution of the commit- 
tee. 


5. Sub-sec. (2) 


of 5S. 35-A provides 
that the 


committee constituted un- 


' der sub-sec. (1) by the Registrar, shall 


continue to function for a period of two 
years or such period for which the com- 
mittee is constituted under rules and 
bye-laws -— whichever is earlier. It is 
thus obvious that under the main provi- 
the ad hoc com- 
mittee appointed by the Registrar under 
subssec. (1). cannot function for more 
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than two years. However, the proviso 
which is attached to this sub-sec. (2) 
adds that the Government may by noti- 
fication extend the above said period of 
two years so as not to exceed the aggre- 
gate three years, It is under the powers 
vested in it by this proviso that the 
Government has extended the life of the 
committee up to 9-5-1979 as per Annex- 
ure PC. It is, however, obvious from 
the provisions contained in sub-sec. (2) 
that the power of the Government is 
not with regard to the constitution of 
the committee, but with regard to the 
extension of its lifetime. The constitu- 
tion of the committee has a connotation 
which is quite distinct and independent 
from the connotation for the term of its 
life. Power to constitute the committee 
rests With the Registrar and remains un- 
touched even in cases where the Govern- 
ment has taken action to extend the life 
of the committee under the proviso at- 
tached to sub-section (2) of S. 35-A. It 
is under these circumstances that the 
Registrar has taken action to add two 
members to the constitution of the com- 
mittee. The argument that the Regis- 
trar cannot add them after the Govern- 
ment has extended the life of the com-i 
mittee, is not acceptable because it is not 
for the Government to constitute the com- 


-mittee under sub-section (1) of 5S. °35-A. 


The powers of the Registrar to consti- 
tute a committee within the limitations 
contemplated by sub-sec. (1) of S. 35-A 
remain totally unaffected even if the life 
of the committee is extended by the Gov- 
ernment under the proviso attached to 
sub-sec. (2) of S. 35-A. We, therefore, 
find that the addition of two members to 
the committee made by the Registrar as 
per Annexure PD cannot be challenged 
by the petitioner as illegal. 

6-7, The grouse of the petitioner is 
that the two members who are added are 
hostile to him. That fact need not be 
Because if 
again a reference is made to sub-sec. (1) 
of S. 35-A, the only limitations ‚which 
are put on the exercise of the powers by 
the Registrar to constitute the committee 
are that the total number of the members 
of the committee should not exceed ele- 
ven and that out of the members so ap- 
pointed by the Registrar one-third should 
be the share-holders of the society. If 
these two limitations are properly ob- 
served the Registrar can appoint any per- 
son as “he may deem fit”. This would. 
of course, be subject to-the provisions of 
Rule 41 which is with regard to the dis- 
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qualifications for the membership of the 
committee and other relevant provisions 
which would debar a person from being 
appointed as a member of the committee. 


8. So far as the respondent Pia:a 
Singh is concerned, his appointment has 
been challenged by the petitioner on the 
ground that he is a defaulter. The learna- 
ed Advocate General has, however, 
drawn our attention to Notification No. 
5394/76 dated 27-10-1978 by which the 
appointment of Shri Piara Singh hus 
been cancelled by the Government. 

9. So far as the respondent Salig Ram 
is concerned, there is nothing in the r:- 
cord to show how h2 is under the rules 
disqualified to-be the member of the com- 
mittee. If this respondent is not cong- 
nial to the petitioner, it is for the peti- 
tioner to make proper representation :0 
the Registrar or to any other competent 
authority, but we cannot say that he 
should not have been appointed mere-y 
because he is not congenial to the peti- 
tioner. 

In view of the above discussion we fird 
that there is no substance in this wit 
petition which is hereby summarily dis- 
missed, 

Petition dismissed. 
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Som Krishan and others, Petitioners v. 
The State of Himachal Pradesh ard 
others, Respondents. 

Civil Writ Petn. No. 158-of 1978, D- 
28-10-1978. 

(A) Himachal Pradesh Panchayati Raj 
Act, 1968 (19 of 197¢), S. 4 — Validity 3f 
o=- Not invalid on ground of uncontrolled, 
unrestricted and unguided delegation >f 
powers to State Government. (Consfi- 
tution of India, Art. 245). 


Section 4 is not invalid on ground thit 
it delegates uncontrolled, unrestricted 
and unguided powers to the State Gor- 
ernment for the purpose of formation of 
a Sabha area as wel! as for the inclusicn 
and the exclusion of any area in and ont 
of a Sabha area. Section 4 itself contaims 
sufficient guidelines not only for the puz- 
pose of constituting a Sabha area bnt 
also for the purpose of taking decision as 
regards exclusion and inclusion of ary 
area from and into an already existirg 
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Sabha area. Ifa reference is made to 
sub-section (1) of S. 4 it is found that no 


Sabha area can be constituted unless any | 


Village or group of contiguous. villages 
has the population of not less than five 
hundred and not more than five thousand. 
There are thus the guidelines about the 
contiguity of the area concerned as well 
as about its population. The section, 
therefore, provides these two guidelines. 
But guidelines for the exercise of a parti- 
cular power need not always find their 
place in the concerned provision which 
confers a particular authority. For the 
purpose of seeking the guidelines the 
Court can look.into the whole scheme of 
the Act including its long title and pre- 
amble. If that is done, it is evident that 
the main purpose of establishing a Gram 
Sabha is primarily to carry out the Di- 
rective Principle contained in Art. 40 of 
the Constitution. The guidelines provid- 
ed in Chap. IV of the Act are sufficient 
guidelines, because the factual data on 
Which the ultimate decision complying 
With these guidelines is required to be 
taken would be only of the Government, 


and, therefore, it is for the Government | 


to come to a final judgment as to whe- 
ther a particular area should constitute 
a Sabha area, and also as to whether a 
particular area should be included or 
excluded into or from a particular Sabha 
area. Thus it cannot be said that the 
powers which are to be exercised by the 
Government under S. 4 are arbitrary and 
without any guidelines. AIR 1979 Punj 
& Har 46, Distinguished, (Para 3) 

Anno: AIR Comm. Constn. of India 
(2nd Edn.), Art. 245, N. 8. 

(B) Himachal Pradesh Panchayati Raj 
Act, 1968 (19 of 1970), Ss. 4 and 5 — 
Notification under, bifurcating C Gram 
Sabha into two Gram Sabhas C and S — 
Subsequent notification abolishing bifur- 
cation of C Gram Sabha, held, did not 
offend Art. i4 of the Constitution — All 
the citizens residing in C Gram Sabha 
area were to be treated equally even after 
abolition of bifurcation. (Constitution of 
India, Art. 14). (Para 6) 

Anno: AIR Comm. . Constn. of India 
(2nd Edn.), Art. 14, N. 1. 


(C) Himachal Pradesh Panchayati Raj | 


Act, 1968 (19 of 1970), Ss. 4 and 5 — 
Notification under, D/- 11-5-1978 bifur- 
cating Gram Sabha C into two Gram 
Sabhas C and S — By notification D/- 
3-7-1978 bifurcation of C stood cancelled.. 
-—— But S rendered without any Sabha - 


area though not specifically abolished’ — = 


* i ti: 
; TASR pi 
~ 


Validity of notification D/- 5-7- 1978.7 iff $, 


dioi 


w ae 


wre 


t 


Respondents. 
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"By a notification dated 11-5-1978 issu- 
ed under Ss. 4 and 5 the original Gram 


. Sabha was bifurcated with the result 


that C Gram Sabha came to have five 
villages in its area, and S Gram Sabha 


.camé to have seven villages in its area. 


About two months thereafter, i.e. on 5th 
July, 1978, the Government issued an- 
other notification by virtue of which 
some other Gram Sabha areas were re- 
organised. So far as C Gram Sabha was 
concerned, this notification erated „as 
under: 


“And the Governor is further pleased 


‘to cancel the notification of even number 


dafed 11th May, 1978 of this Department 


‘ vide which Gram Sabha C was bifurcat- 


eq”. 
Thé effect of this’ notification. is that. the 
bifurcation of C Gram’ Sabha made on 
11-5-1978 stood cancelled, but at the same 
time, S Gram Sabha, which was consti- 
tuted and established under the previous 
nofification dated 11th May, 1978, was 
rendered without any Sabha area though 
it has not been specifically abolished. 
Held that the impugned part of noti- 
fication dated 5th July, 1978 relating to 
C Gram Sabha which is severable from 
the rest of it, must be declared illegal 
and void inasmuch as its effect was to 


-render S Gram Sabha without any Sabha 
is area. 


(Paras 8, 9) 
Section 4 stipulates . the constitution 
and demarcation of a Sabha area while 


S. §.is about the establishment and con- 
. stitution of a Gram Sabha. 


section 5 (1) 
Says that the Government may by noti- 
fication establish Gram Sabha by name 
in every Sabha area, It is thus apparent 
that a Gram Sabha cannot exist without 
a Sabha area. If it does, all the provi- 
sions of Chap, IV which refer to the con- 
duct of business, duties, functions and 
powers of a Gram Panchayat and many 
other provisions of the Act would-be ren- 
dered nugatory. ILR. (1973) Him Pra 390, 


Rel. on. (Para 8) 
Cases Referred: Chronological’ Paras 
AIR 1979 Punj & Har 46 4 
ILR (1973) Him Pra 390 9 
- 0. P. Thakur and Miss Kamlesh 


Sharma, for Petitioners; M. G. Chitkara, 
Advocate General and H. M. Sharma, for 


- T. U. MEHTA, C. J.:— In this writ 
application show cause notice was issu- 
ed to.the.respondents and reply has been 
filed; the rejoinder has also been filed. 
The petitioners | are the residents of Teh- 


a 
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sil Kursog situated in Mandi District of 
this State. They previously belonged to — 
Chanyana.Gram Sabha which was consti- 
tuted in the year 1972. This Sabha con- 
sisted of 12 villages. The petitioners, 
however, wanted a separate. Sabha for.7 
of these 12 villages. These seven villages 
for which they wanted a separate Sabha 
are Sheglinal, Badyog, D. P. F. Alyas, 
Kalangar, Khadkan, Kot and Sawindhar. 
It appears that they could persuade the 
Government to bifurcate the Chanyana 
Gram. Sabha into two and to establish a 
separate Sabha for the above referred 
seven villages known as Sawindhar Gram 
Sabha. The remaining five villages were 
to form Chanayana Gram Sabha.. The 
Government accordingly issued notifica- 
tion dated llth May, 1978- as found at 
Annexure P-14. By this notification the 


- original Chanyana Gram Sabha was bi- 


furcated with the result that Chanyana 
Gram Sabha came to have five villages 
in its area, and Sawindhar Gram. Sabha, 
to which the petitioners belong, came to 
have seven villages in its area. This 
notification has been issued by the Gov- 
ernment under Ss. 4 and 5 of the Hima- 


' chal Pradesh Panchayati Raj Act, 1968 


(Act 19 of 1970): Penney referred to 
as the ‘Act’). 

2. About two months ‘thereafter, i. e. 
on 5th July, 1978, the Government seems 
to have changed its mind and issued an-- 
other notification by. virtue of which some 
other Gram Sabha areas were reorga- 
nised. We are not concerned with the 
other reorganised Gram Sabhas. But 
so far as Chanyana Gram Sabha was con- 
cerned, this notification stated as under: 


“And the Governor is further pleased 


to cancel the notification of even. number 


dated 11th May, 1978 of this Department 
vide which Gram Sabha Chanyana was 
bifurcated”. 

A .copy of this notification is found. at 
Annexure P-16. The effect of this noti- 
fication is that the bifurcation of Chan- 
yana, Gram Sabha made on 11-5-1978 
Stood cancelled, but at the same time, 
Sawindhar Gram Sabha, which was con- 
stituted and established under the previ- 
ous notification dated lith May, 1978, 
was rendered without any Sabha area 
though it has not been specifically abo- 


- lished. 


3. Shri Thakur who appears on be- 
half of the petitioners has challenged the 
vires of S. 4 of the Himachal Pradesh 
Panchayati Ra} Act, 1968-contending: that 
it delegates uncontrolled, unrestricted 
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and unguided powers to the State Gov- 
ernment for the purpose of formation =f 
a Sabha area as well asfor the inclusion 
and the exclusion of any areain and out -f 
a Sabha area. In order to appreciate this 
contention it would be necessary to quo! 
S. 4 which is in the following terms: 


“The Government may, by notification, 
declare any village or group of contigut- 
ous villages with a population of not less 
than five hundred and not more than five 
thousand tó constitute one or more Sabha 
‘areas: 

Provided that neither 
any part of a cantonment, municipalicy 
of any class, or a notified area under Sez- 
tion 241 of the Punjab Municipal Ac, 
1911, as in force in Himachal Pradesh, or 
a small town committee shall be mer 
ed in a Sabha area: 


Provided further that the Governme-t 
may, in any particular case, relax theæ 
limits. 

(2) The Government may, by notifics- 
tion, include any area in, or exclude any 
area from the Sabha area. 


(3) If the whole of the Sabha area Is 
included in a municipality, cantonmer., 
notified area under S. 241 of the Punjab 
Municipal Act, 1911, as applicable to 
Himachal Pradesh, or small town cori- 
mittee, the Sabha shall cease to exist and 
its assets and liabilities shall be disposed 
of in the manner prescribed.” 

It was pointed out that by virtue of suz- 
section (2) of S. 4 quoted above, the Gov- 
ernment is empowered by the legislatu-e 
to act arbitrarily to include and to ex- 
clude any area in and out of a Sabha area 
and, therefore, this provision of Sec, 4 is 
invalid. We find ourselves unable to ars 
cept this argument, because on scrutiny 
of the provisions contained in §.4 itse_l, 
we find that it contains sufficient guidelines 
not only for the purpose of constituting 
a Sabha area but also for the purpose if 
taking decision as regards exclusion and iz- 
clusion of any area from and intoan gl- 
ready exising Sabha area. In this conne:- 
tion, ifa reference ismade tosub-seec. (1) 
of S.4 itis found that no Sabha area can 
be constituted unless any village or group 
of contiguous villages has the population 
of not less than five hundred and not 
more than five thousand. There are this 
the guidelines about the contiguity of the 
area concerned as well as about its popu- 
lation. The section, therefore, provid=s 
these two guidelines, But guidelines fzr 
the exercise of.a particular power need 
not always find their place- in the con- 
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cerned provision which confers a parti- 
cular authority. For the purpose of seek, 


- ing the guidelines the Court can look: in- 


to the whole scheme of the Act including 


its long title and preamble. Now, if that 


is done, it is evident that the main pur- 
pose of establishing a Gram Sabha is pri- 
marily to carry out the Directive princi-| _ 
ple contained in Art. 40 of the Constitu- 
tion. Panchayat is the smallest’ cell of 
a democratic polity which seeks to edu- 
cate people to manage their own affairs 
themselves in a democratic manner. 
Therefore, one basic principle which 
would guide the- Government in consti- 
tuting a particular area into a Gram 
Sabha area is to see whether by that con- 
stitution the people residing in the area 
would be able to manage their panchayat 
affairs efficiently, properly and in a demo- 
cratic manner. Chapter IV of the Act 
makes provisions’ about the conduct of 
business, duties, functions and powers of 
the Panchayat established under the Act. 
Section 18 which is contained in this 
Chapter speaks about the administrative 
duties of a Gram Panchayat, Therefore, 
at the time of constituting a Sabha area, 
the Government has to see whether the 
Sabha functioning in this Sabha area 
would be able to discharge its duties and 
functions as described in Chap. IV, pro- 
perly or not. In our opinion, these guide- 
lines are sufficient guidelines, because 
the factual data on which the ultimate 
decision complying with these guidelines 
is required to be taken would be only of 
the Government, and, therefore, it is fori 
the Government to come to a final judg- 
ment as to whether a particular area 
should constitute a Sabha area, and also 
asto whether a particular area should be 
inclulded or excluded into or from a par- 
ticular Sabha area. We, therefore, do 
not agree with the learned Advocate of 
the petitioners that the powers which are 
to be exercised by the Government under 
5. 4 of the Act are arbitrary and without 
any guidelines. 


4. In this connection reliance was 
placed. on an unreported decision of the 
Punjab and Haryana High Court given 
in L. P, A. No. 348 of 1975 of that Court 
on 23-8-1978 : (AIR 1979 Punj & Har 46). 
The Court in that case considered the 
vires of S. 19 of the Punjab Municipal 
Act which empowers the State Govern- 


ment to withdraw by. a notification from 


the operation of the Act any area of any 
municipality constituted thereunder. We 
were taken. through the reasoning given 


38 H.P.  [Prs. 4-9] 


in that decision, and we find that the de- 
cision is based on the fact that according 
to S. 4 of the Punjab Municipal Act a 
detailed procedure is’ prescribed for con- 
stituting a municipality. Under S. 5 of 
that Act provisions are made for altering 
the limits of a municipality, and under 
S. 7 provisions have been made for the 
` exclusion of the local area from the 
municipality. Considering these provi- 
sions, the High Court of Punjab and Har- 
yana came to the conclusion that if for 
excluding a particular area from a muni- 
cipa] area detailed procedure is required, 
some procedure would in ordinary course 
be required for taking out the whole area 
from the Municipal. Act, and since that 
is not done, the operation of S. 10, as 
read with the intention of the legislature 
with regard to the previously mentioned 
sections of that Act, amounts to the con- 
ferment of unguided, unchannelled and 
excessive delegation in favour of the 
State Government, 


5. So far as 5. 4 of the Himachal Pra- 
desh Panchayati Raj Act is concerned, 
this decision would be of no help, be- 
cause, as Stated above, S. 4 itself contains 
some guidelines and also because the 
Himachal Pradesh Panchayati Raj Act 
does not contain any provisicns which 
can be construed as similar to Ss. 4, 5 and 

7 of the Punjab Municipal Act. 


6. It was then contended that the im- 
pugned notification dated 5th July, 1978 
offends Art. 14 of the Constitution. Arti- 
„cle 14 of the Constitution enshrines in it 
the doctrine of equality. We fail to 
understand how by abolishing the bifur- 
cation of Chanyana Gram Sabha any 
doctrine’ of equality can be said to have 
been infringed. No legal right of the 
petitioners is infringed and all the citi- 
zens residing in Chanyana Gram Sabha 
area are to be treated equally even after 
the abolition of the bifurcation. This 
argument is, therefore, devoid of any 
force. 


7. It was lastly contended that at any 
rate as a result of the bifurcation made 
by the notification dated 11th May, 1978, 
Sawindhar Gram Sabha had come into 
legal existence as a corporate body. 
This Sawindhar Gram Sabha is not abo- 
lished by the impugned notification. 
What the impugned notification dated 
5th. July, 1978 seeks ta do is to cancel the 
previous notification as regards bifurca- 
tion of Chanyana Gram Sabha. There- 
fore, the net result is that by this noti- 
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fication Sawindhar Gram Sabha is ren- 
dered devoid of any Sabha area and, 
therefore, that part of the impugned 
notification vould be illegal, because 
there cannot be any Gram Sabha Sibon 
any Sabha area. 


8. We find good deal of force in this 
contention of the petitioners. The 
scheme of the Act is to make clear the 
distinction between a Gram Sabha and 
Sabha area. This is made clear by 
cl, (m) of S. 3 (1) of the Act which says 
that a Gram Sabha or Sabha means a 
Gram Sabha established under S. 5 of 
the Act and ‘Sebha Area’ means an ares 
declared to be Sabha Area under Sec. 4 
of the Act. If a reference is made to S. 4 
it would be found that it stipulates. the 
constitution and demarcation of a Sabha 
area while S. 5 is about the establish- 
ment and construction of a Gram Sabha. 
Section 5 (1) says that the Government 
may by notification establish Gram Sabha 
by name in every Sabha area. It is thus 
apparent that a Gram Sabha cannot 
exist without a Sabha area, If it does, 
all the provisions of Chap. IV which re- 
fer to the conduct of business, duties, 
functions and powers of a Gram Pancha- 
yat and many other provisions of the Act 
would be rendered nugatory. Under the 
circumstances, the impugned part of noti- 
fication dated 5th July, 1978, which is 
severable from the rest of it, must bel. 
declared illegal and void inasmuch as its] ° 
effect: is to render Sawindhar Gram Sabha 
without any Sabha area. 


9. The view which we are taking has 
been taken by a single Judge of this 
Court in Danda Ann} Gram Sabha v. 
State of Himachal Pradesh reported in 
ILR (1973) Him Pra 390. The facts of 
that case were that by a notification dat- 
ed 5th August 1972 the Government took 
away all the villages from Danda Annj 
Sabha area and included them in Nagheta 
Sabha area and thereby Danda Annj 
Gram Sabha ceased to exist. With re- 
gard to this position the. Court observed 
as under: 


"The result is that the Danda Annj 
Gram Sabha is left without a Sabha 
area, There is nothing in the notifica- 
tion to indicate that the Danda Annj 
Gram Sabha has been abolished. Al- 
though the notification purports to have 
been made under S. 5 (1) also, no order 
has been made therein affecting the estab- 
lishment of the Danda Annj Gram Sabha, 
It is concerned only .with Sabha areas. 
A Gram Sabha is a body corporate hav- 
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ing perpetual succession, and contrues 290 and AIR 1929 Pat 565 (FB), Dissent- 


to exist in law. The mere removal of 
the Sabha Area in respect of the Gram 
Sabha does not thereby put an end to the 
Gram Sabha. Assuming the Government 
has power to abolish the Danda Annj 
Gram Sabha, it can only do so by a tpe- 
cific order to that effect. The notificacion 
of Sth August, 1972, does not do so. 
Accordingly, the case is one where the 
Danda Annj Gram Sabha remains es ab- 
lished but there is no Sabha area cver 
° which it has jurisdiction. That, in my 
opinion, is opposed to the necessary in- 
tention of the Act. If the Government 
intended to remove the entire Sebha 
area from the jurisdiction of the Denda 
Annj Gram Sabha, it could have don2 so 
only by first abolishing the Gram Scbha 
itself and thereafter putting an enc to 
the constituted Sabha area, The villages 
comprised in that Sabha area would -hen 
be available for inclusion in anoczher 
Sabha area.” 


This decision was a complete guide tc the 
Government but in spite of the existance 
of this decision the Government seems 
to have committed the same mistake by 
issuing the notification dated 5th culy, 
1978. We, therefore, strike down the lat- 
ter portion of this notification whick re- 
fers to the cancellation of the previous 
notification dated llth May, 1978 regard- 
ing bifurcation of Gram Sabha Chanyana. 
The rule is made absolute to this ertent 
Without any order as to costs. 


10. Dasti orders on usual terms. 
Order accordiagly. 
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Sher Singh anc others, Appellants v. 
Paras Ram and others, Respondents 


L, P. A. No. 12 of 1976, D/- 23-6-1978.* 


Civil P. C. (5 of 1968), O. 22, Rr. £ and 
4, 12, 11 — Appeals from orders in exe- 
cution proceedings — Not continuation 
of execution proceedings — R. 12 does 
not apply — In view of R. 11 suck ap- 
peals are subject to Rr. 3 and 4 in regard 
to abatement as any other appeals from 
decrees and orders in suits. AIR 1920 Pat 


*(From judgment of single Judge o- this 
Court in Ex. S. A. No. 1 of 1973.) 
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ed from. ‘Case law discussed. 
(Paras 12, 13) 
Anno: AIR Comm. C. P. C. (9th Edn.), 
O. 22, R, 12, N. 1-4; 0. 22, R. 3, N. 3; 
O. 22, R. 4, N. 3. 


Cases Referred: Chronological Paras 
AIR 1974 Orissa 105 12 
AIR 1962 Andh Pra 308 i 
AIR 1960 Orissa 14 12 
AIR 1955 Cal 281 12 
ATR 1950 (East) Punj 302 12 
AIR 1950 Pat 290 11 
AIR 1947 Lah 13 (FB) 12 
ATR 1929 Pat 565 (FB) 11 


Kedar Ishwar, for Appellants; 
Sood, for Respondents, i 

T. U. MEHTA, Ag. C. J.:— This 
L. P. A, arises out of the judgment re- 
corded by a single Judge of this Cours in 
Execution Second Appeal No. 1 of 1973. 
Short facts of the case are that the res- 
pondents Nos. 1, 2 and 3, who are res- 
pectively Paras Ram, Krishan Dayal and 
Dharmu and who are the sons of one Ram 
Ditta, had filed a suit for possession 
against appellant No. 2 Tulsi, respondent 
No. 4 Mst. Maro and respondent No, 5 
Nanku the son of Lehnu. The dispute in 
that suit was as regards title to the pro- 
perty arising out of inheritance. Res- 
pondents Nos. 1, 2 and 3 succeeded in ob- 
taining a decree for possession in their 
favour. This decree was subsequently 
sought to be executed, but at the time of 
the execution it was found that the pre- 
sent appellants, except Tulsi, and respon- 
dents Nos, 6 to 10, were also in possession 
of certain parcels of the land in dispute. 
The, decree-holders, therefore, joined 
even these persons as judgment-dettors 
on the allegation that they- were induct- 
ed in the land by the original judgment- 
debtors after the decree was passed. 
During the execution proceedings which 
proceeded, the appellants, and the res- 
pondents, who are said to have been in- 
ducted by the original” judgment-debtors, 
took the plea that they were holding dif- 
ferent parcels of the disputed land as 
tenants, and tenancy rights in their 
favour were created even before the 
decree was obtained by the present res- 
pondents Nos. 1, 2 and 3. 


K. D. 


2. This contention of the objectors 
was rejected by the Executing Court, and 
thereafter, by the District Judge in ap- 
peal, as also by the learned single Judge 
of this High Court in second execution 
appeal, With a -special leave by the 
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-learned single. Judge, these appellants 
have now preferred this appeal. 

3. During the pendency of this ap- 
peal, the appellant No. 1 has died on 
31-10-1977 and the respondent No. 1 
-Paras Ram, who was one of the original 
joint decree-holders, has also died on 
‘26th June, 1977.. It is an admitted fact 
that neither the legal representatives of 
the respondent No. 1 Paras Ram, nor the 
legal representatives of the appellant 
No. 1 Sher Singh are brought on record. 
Therefore, the question is: What is the 
“effect of non-bringing the legal repre- 
‘sentatives of Paras Ram on the record of 
this case. 

4. We are not referring to the conse- 
quences of not bringing the legal repre- 
, sentatives of Sher Singh on the record of 
this case because, in our opinion, non- 
` bringing of the legal representatives of 
Paras Ram in the case is fatal to tus ap- 
peal. 

5. The first preliminary geum 
which was urged by the learned Advo- 
_ cate of the appellants was that provisions 
of Rr. 3, 4 and 8 of O. 22 of the Civil P. C. 
which contemplates the bringing of the 
legal representatives of a deceased party 
on the record of a particular case do not 
apply to proceedings in execution of a 
_ decree or order as on by R. 12 of 
QO. 22. 

6. Rule 12 of O. 22 of the Code of 
Civil Procedure is in the following terms: 

“Nothing in Rr. 3, 4 and 8 shall apply 
to proceedings in execution of a decree 
or: order.” 

7. The contention was that this Letters 
Patent Appeal is nothing but the conti- 
nuation of the original execution proceed- 
ings - and therefore the rules as regards 
joining of the legal representatives of a 
deceased party as contained in Rr. 3, 4 
and 8 of O. 22 have no applicaticn so far 
as this Letters Patent Appeal is concern- 
ed. 

8. In our view, the above contention 
omits to take into consideration the pro- 
visions found in R, 11 of O. 22, which is 
found in the following terms: 

‘In the application of this order to ap- 


peals, so far as may be, the word “plain-~ ` 


tiff’ shall be held to include an appel- 
lant, the word ‘defendant’ a respon- 
` dent, and the word “suit” an appeal.” 
It is thus evident that according to the 
i above quotéd R. 11 of O. 22, the provi- 


= Sions contained in the Code as regards 


~> the procedure to be adopted in appeals 
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apply. with the only difference that the 
plaintiff should be understood as appel- 
lant, defendant as respondent and suit as 
an appeal. Now, if a reference is made 
to O. 41 of the Civil P. C. which refers to 
appeals, it will be found that it makes no 
distinction between the appeals prefer- 
red against the original decrees passed 
in suits and the appeals which arise out 
of execution, That being the position, 
even if, for the sake of argument, it is 
conceded that appeal arising out of exe- 
cution is strictly speaking continuation’ 
of execution, the procedure contemplated 
for such appeals is different. If an ana- 
logy can be taken, it can be said that 
every appeal arising out of a suit is no- 
thing but the continuation of the suit it- 
self. But that doesnot mean that the pro- 
cedure to be adopted in the original suit- 
proceedings would be the same which 
could be adopted in appeal which arises 
out of that suit. 


9. Moreover, another important as- 
pect which should be borne in mind is 
that unlike execution proceedings ap- 
peals on the same point cannot be re- 
peatedly filed. The result, therefore, is 
that if the legal representatives of a de- 
ceased respondent in an appeal are not 
brought on the record, the reversal of 
the order of the original court in appeal 
would bind only the parties who are al- 
ready on the record but not the legal 
representatives of the deceased-respon- 
dent who are not brought on the record. ~ 
Thus, in the same matter there would be 
different types oi decrees which would 
bind the parties to the same proceed- 
ings. If these decrees are contradictory, 
then obviously analogous position would 
arise. . 

10. In order to meet the above situa- 
tion, Shri Kedar Ishwar pointed out that 
in such cases it would obviously be open 
to the court to exercise its powers un- 
der R. 33 of O. 41 which enables the ap- 
pellate court to pass a decree which 
would bind even the parties who are not 
on the record. This contention is not ac- 
ceptable because it is ‘not obligatory on 
the appellate court to make orders under 
R. 33 of O. 41. 


11. Shri Kedar Ishwar relied upon 
two decisions of Patna High Court in 
support of this preliminary objection. He 
cited a Full Bench decision given by 
Patna High Court in Hakeem Syed 
Mohammad Taqi v. Fateh Bahadur Singh, 
reported in AIR 1929 Pat 565. The majo- 
rity of the Full Bench has taken a view 
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in this case that appeals in proceedizgs 
relating to execution of a decree =re 
mere continuation of execution procezi- 
ings, and there can be no doubt tzat 
R. 12 of O. 22 is applicable to such p- 
peals and consequently Rr. 3, 4 an= 8 
cannot apply. We have gone throuzh 
this decision as well as the other deti- 
sion given by the same High Court =n 
Laxmi Narayan Singh v. Dipen Rai, F2- 
ported in AIR 1950 Pat 290. Both of 
these decisions undoubtedly support te 
contention -of Shri Kedar Ishwar, bzt, 
for the reasons already stated above, ~vé 
find ourselves unable to follow these že- 
cisions, On the contrary, we find tzat 
subsequent decisions of almost all High 
Courts in India have taken a contrary 
view. Instead of referring to all these 
decisions, we may only refer to a few of 
them, 


12. In Ahsan Elahi v. Mehr Elahi, e- - 


ported in AIR 1959 (East) Punj 302, tne 
High Court has held that appeals fmm 
orders in execution proceedings are ot 
proceedings in execution within the me=n- 
ing of O. 22, R. 12 and therefore not 3x- 
cluded from the rules relating to abse- 
ment contained in that Order. It my, 
therefore, be taken to be settled :iw 


that execution appeals are governed 3y- 


the same rules with regard to abs- 
ment as appeals from decrees and orccrs 
in suits and thereZore the provisions of 
Rr. 3 and 4 of O. 22 apply to the appels 
from the orders passed on execution =p- 
plications. The same view is taken y 
Andhra Pradesh High Court in Chandna- 
vati Bai v. Chaganlal, reported in AIR 
1962 Andh Pra 308. Previously Lahzre 
‘High Court had taken the view whith 
was consistent with the view taken 3y 
Patna High Court, but subsequently in 
Ajudhia Pershad Ram Pershad v. Siem 
Sunder, reported in AIR 1947 Lah 1ē. a 
Full Bench of Lahore High Court vas 
overruled its previous view and has d-s- 
sented from the view taken by Patna 
High Court. Orissa High Court has tak2n 
the Same view, as the above reler- 
red view of the East Punjab Hizh 
Court, in Surendranath Patnaik v. 
Dasarathi Dutta, raported in AIR 1350 
Orissa 14, and the subsequent decision =n 
Kusun Samal v. Banamali Roul, repczt- 
ed in AIR 1974 Orissa 105. Caleta 
High Court is also of the same opinion 
as found from Bishnu Bijoy Srimani v. 
- Chandra Bijoy Srimany, reported in £R 
1955 Cal 281. All these High Cot-rts 
have referred to the above referred 
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-as to costs. 
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Paina decision on which Sri Kecar Ish- 
war has put reliance, and have dissent- 
ed from that view. Since we are also of 
the same ovinion, we need not discuss 
various other rulings supporting tie view 
which we are taking on this point. We, 
therefore, see no force in this prelimi- 


- nary objection. 


13. Now taking up the merits of the 
question, it is obvious that the original 
decree was jointly obtained by respon- 
dents Nos. 1, 2 and 3 on the basis of 
All these three respon- 
dents were, therefore, jointly in-erested 
in the decree and as joint holders of in- 
terest all the three of them were neces- 
sary parties to the original suit. Under 


the circumstances, on the death of one 


of them, namely Paras Ram, presence of 
his legal representatives was legally ne- 
cessary in order to avoid conflicting de- 
crees. Under the circumstances, we find 
that non-joinder of the legal representa- 
tives of Paras Ram -as parties to <his ap- 
peal would be fatal to the whole appeal. 


14. In our opinion, therefore, the 
whole appeal abates. The appeal is ac- 
cordingly disposed of without an+ order 


Appeal abated. 
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Hari Dutt, Appellant v. Shiv 
Respondent. 


Second Appeal No. 126 of 1969, 
27-4-1978. 


Hindu Succession Act (30 of 1956), 
S. 14 (1) and (2) — Applicability — Gift 
of immovable property to Hindu female 
for her maintenance —- Suit for getting 
gift declared invalid — Compromise de- 
cree creating donee’s limited imterest in 
gifted property — Sub-s. (1) will apply 
and not sub-s. (2). 


On plain reading of sub-sec.’ ‘1) and 
sub-s, (2) of S. 14 it is clear that rights 
contemplated by both the sub-sections 
may be acquired in any possible manner 
and independently of each other, There- 
fore, in cases where the right contemplat- 
ed by sub-s. (2) has come into existence 
with regard to any property, if it is found 
that in that property the Hindu female 
has already acquired and possessed a 
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similar right, then sub-s. (2) cannot be 
allowed to impinge upon the efficacy of 
sub-s, (1). (Para 14) 

A Hindu.female acquired the right 
over certain property in joint family 
property by way of gift by her father-in- 
law for her maintenance, her husband 
brought a suit against both donee and 
donor for declaring the gift invalid on 
the ground that it was made without the 
consent of ‘other coparcener of the 
family i.e. himself, The suit was com- 


promised and in view of the compromise - 


decree a life interest was created in fa- 


vour of the female Hindu i.e. wife in - 


respect of the gifted property. After- 
wards the Hindu female executed a will 
bequeathing the gifted property. 
l (Paras 2, 4, 6, 14) 
Held that the Hindu female was entitl- 
ed to execute the will as she had ac- 
quired full ownership in respect of the 
gifted property in view of sub-sec. (1) of 
S. 14. The female Hindu could not be 
said to have acquired right over the 
gifted property for the first time when 
the compromise was entered, as she had 
right to be maintained out of the gifted 
property, the property being portion of 
-joint family property and also by way 
of the absolute gift of that property by 
her father-in-law in her. favour. Fur- 
ther even if it was assumed that the gift 
made was invalid being without the con- 
sent of other coparcener, it would ope- 
rate as effectively as a valid transaction 
until it was challenged and declared 
void and even if the gift was in fact 
challenged it could not be declared void 
by the Court because of the compromise 
which did not result in obliterating the 
gift but merely limiting its operation till 
the lifetime of the Hindu female. Thus 
from this point of view also i.e. because 
of the pre-existing right in view of en- 
forceable gift, the right created by the 
compromise in favour of Hindu 
could not be said to be created for the 
first time. AIR 1977 SC 1944, Rel. on. 
(Paras 14, 15) 
Anno: AIR Manual (3rd Edn.) Hindu 


Succession Act, 1956, S. 14 N. 10, 11 (A); 
11 (D); 5, 6. 
Cases Referred : Chronological Paras 
AIR 1977 SC 1944 14 
Chhabil Dass, for Appellant; Indar 
Singh, for Respondent. 
T. U. MEHTA, Actg. C. Ja This 


second appeal arises out of the suit filed 
by the appellant-plaintiff for the posses- 
sion of thé agricultural land measuring 


female - 


ALR. 


4 kanals and 14 marlas situated at vil- 
lage Mohalta in the District of Hamir- 
pur. 


2. Short facts of the case are that 
the disputed land, along with other 
lands, was an ancestral property held by 
one Sardaru. This Sardaru had a son 
named Surjan. Surjan had three wives, 
named, Bholi, Aurku and Sundari. The 
evidence recorded in the case reveals 
that Surjan’s relations with his second 
wife Aurku were not cordial as he was . 
suspecting that Aurku was  unchaste. 
Evidence also reveals that on account of 
this suspicion Surjan had expelled Aurku 
from his house. Thereupon, Sardaru, the 
father of Surjan, made a gift of the 
land measuring 9 Kanals and 18 Marlas 
in favour of Aurku in the month of 
March, 1926. 


3. Sardaru’s son Surjan thereupon fil- 
ed a declaratory suit bearing No. 239 of 
1927 against his father and Aurku in the 
court of Sub-Judge, Kangra. On 20th 
March, 1927, this suit was compromised 
as per document Exhibit P4. Thereafter, 
a decree in terms of this compromise 
was passed as found at Exhibit P5. Ac- 
cording to this consent decree, the fol- 
lowing arrangement was made. 


4. There was a total holding of 29 
Kanals and 14 Marlas. Out of this land, 
Sardaru, the father of Surjan, retained 
2 Kanals 14 Marlas with himself. Out of 
the remaining land, 18 Kanals were 
given to Surjan and 9 Kanals were 
given to Aurku. It was, however, sti- 
pulated that Aurku would not be compe- 
tent to alienate this land of 9 Kanals 
till her lifetime. In other words, a life 
interest was created in favour of Aurku 
with regard to these 9 Kanals of land. 


5. It is further found that though _ 
Surjan had three wives, he had no issue. 
Therefore, on 12th June, 1931, Surjan 
adopted the present appellant Hari Dutt 
by the adoption deed found at- Exhibit 
P1. However, at this time Surjan’s third 
wife was carrying and a son was expect- 
ed, Subsequently, a son was born to Sur- 
jan by his third wife Sundari. This son 
is respondent Shiv Ram in this case. 


6. Thereafter, Hindu Succession Act, 
1956 came into force and then on 9th 
April, 1963, Aurku, who was given 9 
Kanals of land by virtue ofthe above re- 
ferred consent decree, made a will be- 
queathing all the property held by her 
in favour of respondent Shiv Ram, It 1s 
admitted that thereafter Aurku died on 


. 
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4th Feb., 1969 and after her death mta- 
tion with regard to the disputed 9 Kerals 
of land has been made in favour of Shiv 
Ram, the respondent. 


7. The case of the appellant-platctiff 
is that he is entitled to one half sharz in 
these 9 Kanals, because Aurku was to 
enjoy rights in these 9 Kanals only ur- 
ing her lifetime. The contention of the 
appellant is that Aurku was given life 
interest in these 3 Kanals of land for 
the first time when consent decree -vas 
obtained in the year 1927, and that be- 
ing so, the case falls within the previ- 
sions of sub-sec. (2) of S. 14 of the 
Hindu Succession Act and not under sib- 
sec, (1) of that Section, 


8. It is found that during the ccurse 
of the trial several issues were fremed 
by the trial court. But when the rat- 
ter came up before the learned Acdi- 
tional District Judge in appeal, the par- 
ties pressed only two issues, namely, 
issues Nos. 3 and 4, which are as uneer; 

(3) Whether there was any cor-pro- 
mise decree in Suit No. 230 of 19277 If 
so, in what terms and to what effect? 


(4) Whether Smt. Aurku was a limcted 

owner of the property in dispute ancl its 
effect.” 
While deciding these issues, the learned 
. Additional District Judge came to the 
conclusion that.Aurku had acquired iull 
ownership rights under S. 14 (1) of the 
Hindu Suecession Act over the disputed 
land and was, therefore, entitled to be- 
queath this property in favour of the 
‘respondent by testamentary dispostton. 
The reasoning adopted by the leamed 
Additional District Judge for ‘carring 
to. this conclusion can be best stated in 
his own words as under: 


“This cannot be denied that ‘mt. 
Aurku was already in possession of <his 
land as donee from Sh. Sardaru, wren 
the compromise, copy Ex, P4, was exer- 
ed into. By virtue of this comprorrise, 
the rights of Smt. Aurku which «ere 
those of absolute ownership at that time 
were curtailed and changed into tho:e of 
a limited ownership. Thus by virtue of 
this compromise, Smt. Aurku reling‘1sh- 
ed a part of her rights and by no 
stretch .of imagination can it be said ~hat 
she acquired any land or rights of any 
kind by virtue of this compromise”, 
According to the learned Additional Dis- 
trict Judge, therefore, this is not a zase 
wherein the provisions of sub-s. (2 of 
S. 14 would apply, 
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9. The learned Advocate of she 
pellant has contended in this appeal that 
the gift in favour of Aurku made by her 
father-in-law Sardaru was an -ndepen- 
dent transaction as there is nothing in 
the record to show that it was made in 
recognition of Aurku’s right of mainten- 
ance. It was pointed out that eccording 
to the Hindu Law applicable to Punjab 
this gift was liable to be set as.de as it 
was made without the consent of the 
other coparcener, namely, Surjan, the 
husband of Aurku. It was for that rea- 
son, contended the learned Advocate of 
the appellant, that Surjan filed a suit to 
avoid that gift, and compromise was ar- 
rived at in that suit by virtue of which 
Aurku was given only .the life interest 
in the gifted property. But even here, 
there is nothing to show that the life in- 
terest was given by this comprcemise in 
recognition of Aurku’s right of mainten- 
ance. It was further contended that as. 
a matter of fact, Aurku had ost her. 
right of maintenance as she wes expel- 
led by Surjan having been found un- 
chaste. According to the appellart, there- 
fore, when Aurku got life interest by vir- 
tue of compromise in thé year _927 she 
got the same for the first time indepen- 
dently of any existing prior right in the 
disputed property. 

10. While dealing with these conten- 
tions it should be first considered whe- 
ther it is open to the appellant to con- 
tend in this appeal that Aurku had lost 
her right of maintenance on account of 
her alleged unchastity. The leamed Ad- . 
vocate of the appellant relied cpon the 
recognised custom that in Kangra, where 
the parties resided at the relevant time, 


a woman who was expelled by her hus- 


band for unchastity lost her right to be 
maintained, and contended that since 
Aurku had given birth to an ill2gitimate 
child she was expelled by her husband 
as a result of which she lost her right of 
maintenance. In our opinion, fhis plea 
is not open to the appellant, because no. 
issue on the alleged loss of right of main- 
tenance. by Aurku has been insisted 
upon by the appellant in the tral court 
it has been specifically 
pleaded in the written statement that 
gift in favour of Aurku was made by 
her father-in-law to provide for ker 
maintenance as her husband had desert- 
ed her. Moreover, when the matter 
came to be heard by the learned Addi- 
tional District Judge, only two ‘ssues, as 
already stated above, were pressed by 
the present appellant, We should, there- 


ap- 
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fore, proceed on the footing that Aurku 
had not. lost her right of maintenance at 
any time during her life. 


11. The. only question which, there- 
fore, remains to be considered in this 
appeal is whether Aurku acquired limit- 
ed interest in the property for the first 
time by virtue of the consent decree in 
1927 A.D. or whether even before the 
said consent decree she had acquired 
some right in this property. If she ac- 
quired some right in the property even 
before the limited right contemplated by 
sub-sec. (2) of S. 14 of the Hindu Suc- 
into existence; then 
sub-sec, (1) of S. 14 would overate. and 
the previously acquired right would ri- 
pen into full ownership. 


12. The facts stated above show that 
Aurku being the undivorced wife of Sur- 
jan had the right to be maintained out 


"> of the ancestral family properties as well 


‘as the personal property of her husband. 
Since she was deserted by her husband 
her father-in-law made an absolute gift 
of the suit property in her favour. By 


this gift her right to be maintained out . 


of the family property did not come to 
an end. It however, continued to remain 
in existence and if the property gifted 
by her father-in-law was found  insuffi- 
-Cient for her, maintenance she could have 
legally. ‘proceeded against the rest of the 
family properties in the hands of the co- 
parceners of the family including her 
own husband. Thus, the gift of 9 Kanals 
of land in her favour by her father-in- 
law did not detract in any manner from 
her existing right to enforce her right of 
maintenance on family property. There- 
fore, the contention of the learned Ad- 
vocate of the appellant that. Aurku’s 
right of maintenance became “obliterat- 
ed” as a result of gift by her father-in- 
law has no force. 


13. If that .be so, the question whe- 
ther this gift made by Aurku’s father- 
in-law was voidable or not, is not quite 
material, because even if the gift was 
sought to be avoided and was actually 
declared void, Aurku’s right to claim 
maintenance from the family property 
including the suit property of 9 Kanals 
remained intact up to the date om which 
compromise was arrived at in the. suit 
- filed by her husband. In other words, 
when limited right of life estate contem- 
plated by the compromise ` came., into 
existence there was already in existence 
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the same property. This right was ac- 
quired by. her independently | of -and 
prior to the gift in her favour, If this 


is so, it is ‘not possible to say that the 
right contemplated by the compromise 
decree came into existence for the first 
time when the compromise was arrived 
at in the year 1327 A. D. 


14. It was contended that there. is 
nothing to show that this compromise 
was the result of recognition of Aurku’s 
right of maintenance and, therefore, the 
limited ‘right contemplated by this com- 
promise must be held to have come into 
existence for the first time so as to attract 
the operation of sub-section (2) of S. 14. 
We find that this argument is devoid of - 
merits for two reasons, namely, (1) the 
facts of this case show it very clearly 
that Sardaru, the father-in-law of Aurku, 
made the gift in-Aurku’s favour because 
Aurku’s husband had deserted her. In 
the subsequent compromise reached in 
the year 1927 this gift was limited up to 
the lifetime of Aurku also for the same 
reason, and hence it was nothing but the 
recognition of her right to be maintain- 
ed; and (2) law does not require that 
the operation of sub-sec. (2) of Sec. 14 
can be saved only in those cases where 
previously existing rights are recognised 
in subsequent transactions of--gift, will, 
decree, award etc. On plain reading ofj- 
sub-sec. (1) and sub-sec. (2) of Section 14 
of the Hindu Succession Act it is clear 
that rights contemplated by both the 
sub-sections may be acquired in any pos- 
sible manner and independently of each 
other.. Therefore, in cases where the 
right contemplated by sub-sec, (2) has 
come into existence with regard to any 
property, if it is found that in that pro- 
perty the female Hindu has already ac- 
quired and possessed a similar right, then 
sub-sec, (2) cannot be allowed to im- 
pinge upon the efficacy of sub-sec. (1). 
If the subsequently acquired right un- 
der sub-sec, (2) is a plain and avowed 
recognition of the previously existing 
right, as was the case in the Supreme 
Court decision in Vaddeboyina Tulas- 
amma v. Sesha Reddi, AIR 1977 SC 1944 
the matter is simple, because it at once 
shows, on the face of it, that the subse- 
quent acquisition ‘is. not the first of its 
type. But even in cases where there: is 
no nexus between the previously existing 
right and the rigat coming into exis- 
tence subsequently under sub-section (2) 
of S. 14, the operation of sub-section (1) 
of that Section‘. cannot- be jeopardised 
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for the simple reeson that on account of 
the existence of the previous right it 
cannot be said that the right under sub- 
sec, (2) came into existence for the first 
time. Suppose, for instance, a female 
Hindu acquired some limited interest in 
the property by purchase, and subsequ- 
ently acquired sirnilar interest in the 
Same property by a testamentary dispo- 
sition, suppose also-that none of these 
acquisitions has any nexus with each 
other, and has nothing to do with her 
right of maintenance. It is difficult to 
see how in such a case the operation of 
sub-section (1) of S. 14 in favour of such 
a female can be stopped. That opera- 
tion can be stopred only if it is found 
that the subsequent acquisition created a 
right in the property for the first 
time and the prior acquisition was no 
acquisition at all in the eye of law, be- 
ing void ab initio. Establishment of 
nexus between prior and subsequent ac- 
quisition contemplated by sub-see, [2) of 
9. 14 is helpful in revealing that the 
‘right in question existed even before the 
‘subsequent acquisition, and, in most of 
such cases such & nexus can be noticed, 
but that does nos mean that the estab- 
lishment of such a nexus is a condition 
precedent for saving the operation of 
sub-section (2) of S. 14. As explained 
by Bhagwati, J. in the above referred 
case of Tulsamma v. Sesha Reddi . (at 
p. 1948 of AIR): 


“Sub-section (2) must be confined to 
cases where property is acquired by a 
female Hindu for the first time as a 
. grant without any pre-existing right un- 
der a gift, will, instrument, decree order 
or award, the terms of which prescribe a 
restricted estate in the property.” (Em- 
phasis supplied) 
The ratio of this decision of the Supreme 
Court is that sub-section (2) of Sec. 14 of 
the Hindu Succession Act, 1956 acts as a 
proviso to sub-sec. (1) thereof only in 
those cases where the restricted right 
contemplated by sub-sec, (2) comes into 
existence for the first time. Cases where 
previously existing rights are recognised 
by a subsequent acquisition supply only 
one type of instances to prove that the 
right has not come into existence under 
sub-s, (2) for the first time. But there 
would be other types of instances also to 
prove the same fact. These other types of 
instances are those instances where a simi- 
lar. right is already in existence with re- 
gard to the same property even though 
there is no evidence to establish a nexus 





betweén such’ previously existing right 
and the right coming into existence un- 
der sub-sec. (2). Therefore in oar opin- 
ion, even if it is believed for the sake of 
argument that the compromise decree 
which contemplates limited life interest 
of Aurku in the suit property was not 
obtained in recognition of Aurk.’s right 
of maintenance, sub-sec. (2) of Sec 14 
does not operate because Aurku had al- 
ready acquired her right in this property 
from the moment she entered into the 
family of her husband on marrage, 


15. Now, looking to the question from 
altogether another aspect, it is found that 
before the consent decree was obtained 
in the year 1927 there was already an 
absolute gift existing in favour of Aurku 
Even presuming that this gift could not 
have been made by one of the coparce- 
ners of the family without the consent 
of the other remaining coparceners, it 
makes the gift a voidable transaction and 
not a void transaction. A voidable trans- 
action isnot void ab initio, and ope- 
rates as effectively as a valid transaction 
until it is challenged and declared void. 
Such a challenge was given by Aurku’s 
husband Surjan by filing a suit in court. 
But in that suit the court was not re- 
quired to give any declaration zo avoid 
the transaction, because parties obtained 
a consent decree, This consen; decree 
did not altogether obliterate zhe gift. 
What it did was to limit the orration of 
the gift only till the lifetime of 
Aurku. This means that while the ori- 
ginal gift purported to give an absolute 
right in favour of Aurku, this absolute 
right was limited up to a particalar time 
by the compromise, In other words, the 
compromise resulted merely in the ad- 
justment of Aurku’s right in the pro- 
perty. Such an adjustment cennot be 


‘said to have brought forth or created a 


right which was not in ‘existenze. From 
this angle also, it cannot be said that 
the compromise decree created right in 
favour of Aurku for the first time. 


16. Some arguments were advanced to 
show that the consent decree amounted 
to novatio. Even believing this to be a 
correct proposition, it is difficult to un- 
derstand how it helps the case cf the ap- 
pellant. In a novatio a new contract 
comes into existence in place cf an old 
one, with the result that new nights and 
obligations come into existence in place 
of’ old rights and obligations. This line 
of reasoning also shows that nəw rights 
and obligations, which have replaced 
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the old rights and obligations, have not 
come into ‘existence for the first time. 

17. Thus, considering the matter from 
all aspects, we find ourselves unable to 
accept the appellant’s contention that 
Aurku’s right in the property came into 
existence for the first time by the com- 
promise decree, In that view of the mat- 
ter it is not possible to say that this 
= case is covered by sub-sec. (2) of S. 14 
-of the Hindu Succession Act. The result 
therefore, is that sub-sec. (1) of Sec. 14 
operates fully in this case, and there- 
fore, on the date of the application of 
Hindu Succession Act, Aurku became the 
full owner of the suit property, and if 
she became the full owner of the suit 
property, she had sufficient power to dis- 
pose of this property by her will. This 
‘.appeal, therefore, fails and the same is 
. dismissed with costs. 


T Appeal dismissed. 
a oi l 
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Siri Ram, Appellant v. Smt. Hukmi 
and another, Respondents. 

“Second Appeal No. 124 of 1969, D/- 
26-4-1978. 
Hindu Succession Act (30 of 1956), Sec- 

. tion 14 (1) — Applicability — Widow of 
` Coparcener possessing property for her 
. maintenance -— Compromise creating 
limited interest in property in lieu of her 
maintenance — Compromise whether can 
put a bar to the applicability of sub-sec- 
tion (1) — (Hindu law — Coparcener — 
Duty to maintain dependants). 


A manager of a joint Mitakshara family 


is under a legal obligation to maintain — 


all male members of the family; their 
wives and their children and on the 
death of one of the male members he is 
bound to maintain his widow and his 
children. Also, on the death of one of 
the coparceners of the family his share 
in joint family enlarges the shares of 
other coparceners of the family and for 
that reason also the other coparceners 
will be liable to maintain his widow and 
children, (Paras 11, 12) 


Where a widow was in possession of 
certain joint family property in exercise 
of her right to maintenance and that 
right was recognised by a compromise 
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A.I. R. 
decree passed before the coming into 
force of Hindu Succession Act (1956), on ` 
application of S. 14 (1) the widow became 
the full owner of the property in her pos- 
session and thus got a right of alienation 
in respect of that property. (Case law 
discussed.) (Para 13) 


Anno: AIR Manual (8rd Edn.), Hindu 
Succession Act, 1956, S. 14, N. 10. 


Cases Referred: Chronological Paras 
AIR 1977 SC 1944 8, 9 
AIR 1918 Lah 291 (FB) 9 
AIR 1915 Lah 339 : 1915 Pun Re 85 9 
AIR 1927 Lah 280 11 
(1904) ILR 27 Mad 45 12 
(1895) ILR 22 Cal 410 12 
1892 Pun Re 90 3 9, 10 
(1887) ILR 11 Bom 199- 12 
(1878) 6 Ind App 114 (PC) 8, 9 

Chhabil Das, for Appellant; Indar 
Singh, for Respondents. 

T. U. MEHTA, Actg. C. J.:— The real 


question which is involved in this second 
appeal is whether a Hindu widow of an 
agriculturist in Punjab had a right of 
maintenance out of family property be- 
fore the Hindu Succession Act, 1956 came 
to be applied and, if so, whether the re- 
cognition of her said right of mainten- 
ance in a consent decree obtained by the - 
parties from court before the said Suc- 
cession Act of 1956 was applied, can bring 
the case of the same widow within sub- 
section (2) of S. 14 of that Act. 


2. Short facts of the case are-that the 
appellant Siri Ram is a reversioner with _ 
regard to the disputed property and has` 
brought this suit for obtaining a decree 
for declaration to the effect that the sale 
deed executed by respondent Smt. Hukmi 
on 30th August, 1966 in favour of defen- 
dant-respondent No. 2, Managing Com- 
mittee, D. A. V. High School, Una, is in- 
effective as against his rights and for pos- 
session of the land in question. The trial 
Judge came to the conclusion that res- 
pondent Smt. Hukmi’s life interest in the 
property has ripened into full ownership 
rights by virtue of the application of Sec- 
tion 14 of the Hindu Succession Act, 1956. 
The trial court, therefore, dismissed the 
appellant-plaintifi’s suit. This judgment . 
of the trial court has been affirmed by 
the District Judge in appeal with the re- 
sult that the appellant has preferred this 
second appeal which has been referred. 
to a larger Bench. | 

3. Some facts which form the back- 
ground of this litigation can be stated as _ 
under. 
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4. The property in question -originel- 
ly belonged to one Devi Singh. This 
Devi Singh had two sons named Manna 
and Pohlo. The present appellant Siri 
Ram is the son of Pohlo, Devi Singh’s 
other son Manna left a widow named Smt. 
Tabo. He had also a son named Chingha. 
This Chingha was the husband of Hukmi. 
It is an admitted fact that Chingha pre- 
deceased his father Manna. After the 
death of Manna in the year 1926 A.D, 
his widow Tabo came into the posses- 
sion of this property. But soon there- 
after she gifted this property to respon- 
dent Hukmi with the result that Pohlo, 
the father of the present appellant, filed 
a declaratory suit as reversioner in the 
court at Una. That suit was decreed on 
4-7-1930 as per Exhibit Pi. According 
to that decree, it was held that the zift 
in favour of Hukmi was valid till the 
lifetime of Tabo. Tabo, however, died 
in the year 1940, but after her death 
respondent Hukmi remained in poss?s- 
sion of the suit property and, therefoce, 
the present appellant Siri Ram filed a 
suit for possession pursuant to the above 
referred decree. Cn 9-8-1944, this suit 
was compromised as per Exhibit P2 and 
pursuant to this compromise the court 
passed a decree as found at Exhibit >3. 
According to this compromise Hukmi was 
allowed to remain in possession of the 
property till her lifetime in lieu of her 
maintenance. However, Hukmi alienated 
this property in favour of the defendant 
No. 2 on 30th August, 1966 as already 
‘Stated above, and therefore, the plain- 
tiff has filed the present suit for the 
above referred declaration and other re- 
lief as regards possession, 


5. The contention of the appellant is 
that Hukmi’s right in the property was 
first determined by the decree found at 
Exhibit P1 dated 4-7-1930 which was ob- 
tained by Pohlo, the appellant’s father. 
It was contended that in accordance with 
this decree Hukmi had no right in that 
property after the death of Tabo. But 
since she continued to remain in the pos- 
session of the property, suit was requir- 
ed to be filed in the year 1944. And by 
the compromise which was entered into 
in this suit, Hukmi’s right to remain in 
possession of the property till her life- 
time in lieu of her maintenance was re- 
cognised for the first time and, there- 
fore, the case falls under sub-sec. (2) of 
S. 14 of the Hindu Succession Act, 1956. 


6. As against this, the contention of 
the respondent is that Hukmi’s right to 
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obtain her maintenance out of this pro- 
perty was already in existence, she be- 
ing the widow of a pre-deceased scn,. and 
therefore, it would not be corrzct to 
state that her right to receive mainten- 
ance out of the suit property came into 
existence for the first time by virtue of 
the compromise decree, Exhibit Pc, pass- 
ed in the year 1944. The respondent 
therefore contends that the matter is 
not covered by sub-sec. (2) of S. 14 but 
is covered by sub-sec. (1) thereof 


7. From the above facts, the only 
crucial point which arises to be deter- 
mined is whether Hukmi, who -is the 
widow of a pre-deceased son of Manna, 
had any pre-existing right of mainten- 
ance out of the suit property. f she 
had a pre-existing right to maintenance | 
out of the suit property, then it cannot | 
be said that her such right carr into 
existence by virtue of the consent decree 
passed in the year 1944, In that cese, the > 
matter would obviously not fall within 
the purview of sub-sec. (2) of Sec. 14 of 
the Hindu Succession Act, 1956. 


8. It is an admitted position trat the 
property in question is an ancestral pro- 
perty in which the whole famly of 
Manna, one of the sons of the original 
owner Devi Singh, was interested. So 
far as the right of widows of a Hindu 
family to get.maintenance is concerned, 
the question is exhaustively deak with 
by Fazal Ali, J. in Vaddeboyina Tulas- — 


amma v. Sesha Reddi reported in AIR -> 


1977 SC 1944, We do not propose to 
repeat all that the Supreme Court has 
observed in that decision which traces 
the legal position from the Shastuic Law 


` up to recent times with regard to the 


right of a female member of joint 
Hindu family to get maintenance out of 
the family property. In para. 21 of the 
reported judgment recorded by Fazal Ali 
J. the entire position, as summarised 
from the Privy Council decision ia Nara- 
yan Rao Ramchandra Pant v. Famabai 
(1878) 6 Ind App 114 is stated as under: 


“The true rule of Hindu law in such 
matters would appear to be as falows— 
Two obligations confront a joint Hindu 
family: (1) The obligation to pay the 
debts (for instance, of the father) bind- 
ing’ on the family; and (2) the mcral ob- 
ligation to provide maintenance to the 
widows of the family. The latter obliga- 
tion would, under certain circumstances, 
ripen into a legal obligation, as, for in- 


stance, when a charge is created 3n spe- 
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cific. property of the family either by 
agreement or a decree. of the court,” 
Paragraph 27 of. this judgment points out 
the following six propositions which em- 


erge with respect to the ‘incidence and ` 


characteristics of a Hindu woman’s right 
to maintenance: 


“(1) that a Hindu woman’s fight to 
maintenance is a personal obligation so 
far as the husband is concerned, and it 
is his duty to maintain her even if he 
has no property. If the husband has pro- 
perty then the right of the widow to 
maintenance becomes an equitable charge 
on his property and any person who 
succeeds to the property carries with it 


the legal obligation to maintain the 
widow; 
(2) though the widow’s right to 


maintenance is-not a right to property 
but it is undcubtedly a pre-existing 
right in property, i.e. it is a jus andrem 
not jus in rem and it can be enforced 
by the widow who can get -a charge 
created for her maintenance on the pro- 
perty either by an agreement or by ob- 
taining a decree from the civil court; 


(3) that the right of maintenance is a 
matter of moment and is of such: impor- 
tance that even if the joint property: is 
sold and the purchaser has notice of the 
widow’s right to maintenance, the pur- 
chaser is legally bound to provide for 
her maintenance; 


(4) that the right to maintenance is 
undoubtedly a pre-existing right whicn 
existed in the Hindu Law long before 
the passing of the Act of 1937 or the Act 
of 1946, and is, therefore, a pre-existing 
right; 


(5) that ‘the right to maintenance 
flows from the social and temporal re- 
lationship between the husband and the 
wife by virtue of which the wife be- 
comes a sort of co-cwner in the property 
of her husband, though her co-ownership 
is of a subordinate nature; and 


(6) that where a Hindu widow is in 
possession of the property of her hus- 
band, she is entitled to retain the pos- 
session in lieu of her maintenance unless 
the person who succeeds to property or 
purchases the same is in a position to 
make due arrangements for her main- 
tenance.” 

9. The learned Advocate of the ap- 
pellant, however, contended that the 
widow: of an agriculturist Hindu in Pun- 
jab had no such pre-existing right of 
maintenance out of the ancestral : pro- 
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perty. We find no support for such pro- 
position. Every Hindu governed by 
Mitakshara Law should be presumed to 
be governed by all the incidence of 
Mitakshara Law, but this would be sub- 
ject to a special custom obtaining in 
particular area or particular family. In 
this case, no such custom which would 
debar a widow of a Hindu agriculturist 
in Punjab is pleaded nor any such cus- 
tom'is found to be in existence. The 
learned Advocate of the appellant drew 
our attention to the decision given by a 
Full Bench of the Lahore High Court in 
Hari Kishen v. Chandu Lal reported in 
AIR 1918 Lah 291. In our opinion this 
decision has no bearing on the point in- 
volved in this appeal, because the ques- 
tion which was considered in that Full 
Bench case was whether a son belonging 
to high caste Hindus in Punjab can en- 
force partition even during the lifetime 
of his father. It was held that he can- 
not. This questior. has obviously no 
bearing on the question whether a Hindu 
widow of an agriculturist in Punjab can 
legally demand maintenance out of the 
family property or not. Reliance was 
placed on the following observations 
found in the above referred Full Bench 
decision of the Lahore High Court which 
make reference to a previously decided 
case of Jowahir v. Mt. Chandi, 1892 Pun 
Re 90. The High Court has in this con- 
nection observed as under: 


“In this case, Sir Meredyth Plowden 
in his admitting order stated that in the 
Punjab, at least generally. the Mitak- 
shara doctrine of a son being born with 
a share is not known, nor has a son a 
right to compe] partition. This dictum 
was no doubt obiter and ex parte, and, 
therefore, in the case reported as Nar- 
pat Rai v. Devi Das, 1915 Pun Re 85: 
(AIR 1915 Lah 339) a Division Bench of 
this Court refused to recognise it as an 
authority, but at the same time having 
regard to the eminence of the Judge 
who propounded it, I think it is entitled 
to considerable weight.” 


These observations were stressed by the 
learned Advocate cf the appellant to 
show that respondent Hukmi’s husband 
Chingha who had pre-deceased his father 
had no birth right to claim a share 
from the ancestral property, and if that 
Was. so, even Hukmi could have had no 
right to maintenance. 


10. We are not impressed by this| 


contention of the learned Advocate of 
the appellant, because there is nothing 


1979 ` 


in these observations to show that a san 
of a Hindu family governed by Mitak- 
shara in Punjab had no right at all in 
the ancestral property, What the de- 
cision in. Jawahir v., Mt. Chanci 
(supra) seems to have decided $ 
that a son has no birth right to 
demand partition till his father was 
alive. This, however, does not mean thet 
the son had no right in the ancestral prc- 
perty against other coparceners of the 
family. The above observations have beea 
utilised by the Full Bench of the Lahore 


High Court only for the limited purpo= . 


of showing that during the lifetime of a 
father the son, belonging to the Mitak- 
shara family in Punjab, had no right fə 
claim partition. This proposition hes 
obviously nothing to do with a widows 
right to claim maintenance from the prc- 
perty belonging to the family, 


11. 
Division Bench of Lehore High Court has 
held in Bhagwan Singh v. Mt. Kawal 
Kaur, reported in AIR 1927 Lah 280, that 
a manager of a joint Mitakshara family 
is under a legal obligation to maintain 
all male members of the family, their 
wives and their children, and on tke 
death of one of the male members he is 
bound to maintain his widow and héis 
children. Such therefore, is the personal 
law of the parties governed by Mitak- 
shara system of Hindu Law even in 
Punjab, = 


12. It is obvious that on the death of 
Chingha, the husband of respondent 
Hukmi, his share in the joint propery 
went to enlarge the share of the other 
coparceners of the family, and simply 
for that reason Chingha’s widow would 
be entitled -to claim maintenance from 
the property belonging to the family. 
The whole question has been exhaustiv2- 
ly dealt with by Fazal Ali, J. in the 
above-referred decision of the Supreme 
Court. We would, however, like to point 
out certain decisions which are exactly 
on the point under our consideration, 
We find that as early as the year 185, 
the High Court of Bombay held in Adki- 
bai v. Cursandas Nathu, reported in 
(1887) ILR 11 Bom 199, that a widow of 
a member of a joint family was entitled 
to maintenance from the other copa- 
ceners. The facts of that case were that 
the plaintiff was the widow of one 
Pitambar Nathu who was the son of 
one Nathu Jadowji, Nathu Jadowji had 
three sons, Morarji, Pitambar, and tae 
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defendant Cursandas, and all lived zoge- 
ther as a joint family. Pitambar died 
when he was fourteen years of agė, 
while his wife, the plaintiff was still 
living with her: “parents, After her hus- 
band’s death, the plaintiff went to the 
house of her father-in-law, Nathu Jadow~ 
ji and was residing there at the time of 
Nathu Jadowji’s death. Nathu Jadowii 
died intestate in 1881, leaving some self- 
acquired property. Thereafter, the pleintiff 
in that case, sued her brother-in-law Cur- 
sandas for maintenance. The court held 
that the plaintiff being Pitambar’s w-dow, 
amember of her husband’s undivided 
family, was entitled to maintenance from 
the defendant. The court further okserv~ 
ed. that upon Nathu’s death, intestate, 
his property devolved upon his sons 
Morarji and Cursandas as ancestral pro- 
perty for the benefit of the undivided 
family of which he (Nathu) was io his 
lifetime the head, This devolution cf in- 
terest was subject to the incidenca to 
which the ancestral property is gereral- 
ly liable. The Court also observed that 
the plaintiff in that case by reascn of 
her sex was disqualified from inheriting 
in competition with males, but norethe- 
less she was entitled to maintenance out 
of the ancestral estate which had devolv- 
ed upon the males and with whom she 


constituted an undivided family, This 
decision has been subsequently quoted 


in various other decisions, all of which 
are not necessary to be quoted. We may, 
however, refer to the decision given by 
Calcutta High Court in Devi Persed v. . 
Gunwanti Koer, reported in (1895) ILR . 
22 Cal 410, wherein following per-inent 
observations are made while recognising 
a Hindu female’s right to claim mains 
tenance out of family property: 


*And it does not stand to reasor. that 
the death of the son, which on the one 
hand, places the daughter-in-law in a 
more helpless condition, while, or the 


other, it enlarges to some extent the 
father’s estate, should extinguisk his 


liability to maintain her. It is true that 
the father in such a case does not take 
anything from the son by inheritarce in 
the strict sense of ‘the term; but his 
estate and that of the other coparce- 
ners are enlarged by survivorship, - by 
the death of the son, who was ore of 
the coparceners, Accordingly, Hindu 
law provides, as reason and justice re- 
guire that the surviving copareeners 
should maintain the widow of a 
ed coparcener.” 





~ 
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The same principle has been followed by 
Madras High Court in Jayanti Subbiah 
v. Alamelu Mangamma, reported in 
(1904) ILR 27 Mad 45, wherein it is ob- 
served that where an -undivided Hindu 
family consists of two or more males, 
related as father and sons, or otherwise, 
and one of them dies leaving a widow, 
She has a right of maintenance against 
the surviving coparcener or  coparce- 
ners qua the share or interest of her 
deceased husband in the joint family 
property which has come by survivor- 
ship into the hands of the surviving co- 
parcener. 


13. It is thus clear that respondent 
Hukmi had already a pre-existing right 
to receive her maintenance out of the 
joint family property which was held by 
her father-in-law Manna. This right has 
been recognised by subsequent decrees 
and when the consent decree, Exhibit 
P3, was passed in 1944, it was nothing 
but the further recognition of this right. 
Under the circumstances, we find that 
on the application of S. 14 of the Hindu 
Succession Act, 1956, Hukmi’s rights 
were enlarged and she became the full 
owner. She was undoubtedly in posses- 
Sion of the property in exercise of this 
right of maintenance. In this view of 
the matter, this appeal fails and the 
same is dismissed with costs. 

Appeal dismissed, 
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Ram Rattan, Petitioner v. State of 
Himachal Pradesh and others, Respon- 
dents. , 

Civil Writ, Petn. No..297 of 1978, D/- 
8-1-1979. 


Himachal Pradesh Gram Panchayat 
(Election) Rules (1978), Rr. 11 and 15 — 
Withdrawal of candidature — When can 
be made, | 

Rule 11 of the abovesaid Rules must 
be read with Rule 15. If so read R. 11 
means that notice of withdrawal cannot 
be delivered beyond the time fixed in 
the election programme but can be deli- 
vered at any time prior to it. (Para 6) 

Miss Kamlesh Sharma and O. P. Tha- 
kur, for Petitioner; Advocate General, 
for Respondents. : 
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T. U. MEHTA, C. J.:— The petitioner 
wanted to contest the election as Pra- 
dhan of Gram Panchayat, Sauri. The 
respondent. No. 3 was ‘his rival candidate 
for the same post. The petitioner and 
the respondent No. 3 both filed nomina- 
tions but it is said that with a view to 
achieve unanimity the petitioner was 
brought under pressure to agree to the 
system of drawing lots, and as a result 
of that, the petitioner lost, and the res- 
pondent No. 3 was the ‘only candidate 
remaining in the field. This happened 
on 27-10-1978. The nominations were 
to be withdrawn on 28-10-1978 by 12 
noon. Since the petitioner lost in the 
drawal of the lots, respondent No. 3 re- 
mained the only candidate in the field 
and, therefore, the petitioner withdrew 
his nomination paper on 27-10-1978 with 
the result that the respondent No. 3 was 
declared as elected, 


2. Being aggrieved by the system of 
drawing lots the petitioner filed an obs 
jection petition before the Deputy Com- 
missioner, Solan under Sec. 186 of the 
Himachal Pradesh. Panchayati Raj Act 
The Deputy Commissioner, Solan, how- 
ever, fixed a longer date for the disposal 
of that petition. Being aggrieved by that 
the petitioner approached this Court in 
C. W. P.. No. 247 of 1978 in which on 
10-11-1978 this Court passed the fol- 
lowing order : | 


“Under the circumstances, we direct 
the respondent No. 2, the Deputy Com- 
missioner, Solan, to dispose of the appli-~ 
cation filed by the petitioner under Sec- 
tion 186 of the Act, latest by 14th Nov, 
1978.” 


2A. The Deputy Commissioner, Solan 
thereafter recorded the evidence offered 
by the parties and disposed of the appli- 
cation filed by the petitioner by his order 
found at Annexure P. 6 which is dated 
14-11-1978. He has come to the conclu- 


‘sion that the petitioner had . withdrawn 


voluntarily as a result of consensus ar< 
rived at by the concerned parties, that 
the Assistant Returning Officer was not 
a party to this consensus, and that the 
withdrawal of his nomination by the 
petitioner on 27-10-1978, that is, a day 
prior to the last date of withdrawal, was 
proper, 


3. Being aggrieved by this decision of 
the Deputy Commissioner the petitioner 
has filed this writ petition. 
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4. Jt was contended on behalf of the 
petitioner that according to R. 11 of th? 
Himachal Pradesh Gram Panchayat 
(Election) Rules, 1978, it was not open t3 
the petitioner to withdraw his nomina- 
tion before 28th of October, and it was 
also not open to the Returning Officer t3 
accept that withdrawal on 27th of Oc- 
tober. In this connection our attention was 
drawn to sub-rule (1) of R. 11 which 
says that as soon’ as the notification 
under Sec. 49 of the Act, calling upon 
the Gram Sabha to elect the Gram Pan- 
chayat is issued by the Government, tha 
Deputy Commissioner shall frame a pro- 
gramme for election in a Gram Sabha 
specifying the date, time and place for 
the withdrawal of - candidatures. -Sub- 
rule (4) of this rule is in the following 
terms; 


“The filing and serutiny of nominas 
tion papers as also the withdrawal oi 
candidature shall be done in accordance 
with the programme notified by ths 
Deputy Commissioner under  sub-rul2 
(1): 


Provided that the nomination paper ani 
withdrawal application shall be deliver- 
ed on the day and hours fixed for the 
purpose ; 


Provided further that no nominatioa 
paper and notice of withdrawal shall ba 
delivered on a public holiday or on anv 
other day and time which is not speci- 
fied in the election programme; 


Provided also that.no nomination paper 
and notice of withdrawal shall be deli- 
vered. by any person other than the cam- 
didate or his proposer to the Returning 
Officer.” 


5. It was pointed out that the second 
proviso attached to sub-rule (4) speci- 
fically says that no notice of withdrawal 
shall be delivered on public holiday cr 
on any other day and time which is net 
specified in the election programme, 
The argument was that if the 28th cf 
October was the day which ‘was fixed. in 
the election programme for withdrawal, 
the Returning Officer could not have ac« 
cepted the withdrawal of the. petitioner s 
nomination on a day prior to 28th of 
October, 


_. § We find ourselves unable fo ac« 
cept this interpretation of R. 11 becausa 
R. 11 has to be read along with Rule 13 
which is in ‘the following terms; 
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15. Withdrawal of candidature — 


(1) Any candidate may withdraw his 
nomination by a notice in writing in. 
form VI or VII, as may be appropiate, 
which shall be ‘subscribed by him and 
delivered in person by the candidare or 


-his proposer duly authorised by the can- 


didate in writing to the Returning Offi- 
cer before the expiry of the time allowed 
for the withdrawal of candidatures, 


(2) No person who has given a notice 
of withdrawal under sub-rule (1) shall . 
be allowed to cancel the withdrawal.” 


Sub-rule -(1) of R. 15 clearly shows that 
it would be open to a candidate to with- 
draw his nomination “before the expiry 
of the time allowed for the withdrawal 
of candidatures”. According to Ruls 15, 
withdrawals could be made 
before the expiry of time allowed for 
withdrawal. In other words, if the time 
allowed for withdrawal was 28th of Oct., 
12 noon, then withdrawal could be made ` 
at any time before that. The purpose of 
fixing the time of withdrawal is tc fix 
the outer limit beyond which the with- 
drawal cannot be allowed, but that does 
not mean that before that time arrives it 
would not be legal for a party, to with- 
draw, and for the Returning Office:, to 
accept the said withdrawal. Rule ‘11, 
therefore, if read with R. 15 would only 
mean that notice of withdrawal cannot be 
delivered beyond the time fixed in the 
election programme but can be deliver- 
ed at any time prior to it. We, there- 
fore, see no point in this contention of 
the petitioner, ; 


7. Miss Kamlesh Sharma then con-. 
tended that it is clear from the findings 
recorded by the Deputy Commissoner 
that certain corrupt practices have been 
committed in inducing the petitioner to 
withdraw his nomination. We are not 
concerned with any such ¿findings oz the 
Deputy . Commissioner in this writ peti- 
tion for the simple reason that if the 
election of the respondent No. 2 is vitiat- 
ed by any corrupt practices contemplated 
by law it was open to the petitioner to 
file an’ election petition as advised, 


8 Under the circumstances this writ 
petition is dismissed without any order 
as to costs, 


Petition disrrissed. . 


52 H.P. [Prs. 1-2} Ram Singh v. State 


AIR 1979 HIMACHAL PRADESH 52 


T. U. MEHTA, C. J. AND 
D. B. LAL, J. 


Ram Singh, Fetitioner v. State of 
Himachal Pradesh and -others, Respon- 
dents. 


Civil Writ Petn. No. 369 of 1976, D/s 
2-1-1979. 


Resettlement and Rehabilitation of 
Bhakra Dam Oustees (Grant of Land) 
Scheme 1971, Ss. 9, 14 — Grant of 
land to X (Qustee) and patta issued to 
him —— Subsequent application by X for 
exchange under R. 27 of the Nautor Rules 
1968 — Objection by third party that the 
- original grant was obtained by fraud — 
Setting aside of grant be Deputy Com- 
missioner — Validity. 


Where the Oustee who was granted 
land and patta under the scheme and he 
applied for exchange of land under R. 27 
of Nautor Rules under a mistake, the 
Deputy Commissioner while considering 
that application for exchange, could not 
set aside the grant made in favour of the 
oustee on the objection raised by a third 
party that the grant was obtained by 
fraud, (Paras 3, 4) 


The rules framed by the Government 
under the Resettlement Scheme of 1971 
are self contained rules and for the im~< 
plementation of this Resettlement Scheme 
provisions contained in the Nautor Rules, 
1968 cannot be invoked either by the 
oustee who has been granted land under 
the scheme or by the Deputy Commis- 
sioner, The rules of resettlement scheme 
of 1971 have their own scheme which is 


quite independent of the scheme con-, 


templated the Nautor Rules, (Para 3) 

It is true that en appeal can be filed 
against the grant under R. 14 and, in the 
absence of an appeal under Rule 14, it is 
always open to the Government to can- 
cel the grant suo motu but as the patta 
granted contained a clause for arbitra- 
tion, the only remedy would be to invoke 
the arbitration clause contained in the 
Patta, (Para 5) 


Ramesh Chand, for Petitioner; Advo- 
cate General and M, R. Vasudeva, for 
Respondents, 


T.. U. MEHTA, C. J.:— The peti- 
tioner, Shri Ram Singh, applied for the 
E E E E 
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grant under the Rules called “Resettle- 
ment ‘and Rehabilitation of Bhakra Dam 
Oustees (Grant of Land) Scheme, 1971”, 
hereinafter shortly referred to as the ‘Re- 
settlement Scheme of 1971’. Under this 
Scheme an ‘oustee’ means a person who 
has been deprived of his house, land or 
both on account of acquisition proceed- 
ings in connection with the Bhakra Dam 
Project and entitled to compensation in 
lieu therefor. The petitioner claims to 


‘be one of such oustees and has, there- 


fore, filed an application for grant of land 
under R. 9 of the Rules framed by the 
Government under the said scheme. 
After his application was processed, the 
Resettlement and Rehabilitation Officer, 
Bilaspur district, recommended the grant 
of 3 bighas 7 biswas of land of Tika 
Chandpur comprised by khasra No. 1280/ 
1144/1 in favour of the petitioner. This 
recommendation was made as per an= 
nexure 'A’ which is dated 19-12-1972. 
Pursuant to this recommendation, the 
Deputy Commissioner sanctioned the 
grant in favour of the petitioner on 20-12- 
1972 as per annexure ‘B’. ‘Thereafter, 
PATTA annexure 'C’ was issued in his 
favour on 15-10-1973, and mutation was 
also sanctioned on 27-5-1974 as per an- 
nexure ‘D’, 


2. Then on 13-2-1975 the petitioner 
made an application for exchange of land 
purporting to be an application under 
R. 27 of the Nautor Rules, 1968. In this 
application he stated that he was in pos- 
session of the land comprised by khasra 
No. 428/4 but that land should be ex- 
changed for Khasra No. 1280/1144/1 
which was actually granted in his favour 
under the Resettlement Scheme of 1971, 
During the pendency of this application 
for exchange, respondent No. 4 appeared 
before the Deputy Commissioner, who 
was hearing that application, and took 
objection against the original grant made 
in favour of the petitioner on 20-12-1972 
as per annexure ‘B’, The objection was 
that the petitioner was in possession of 
more land and has obtained the grant in 


his favour by practising fraud. The 
Deputy Commissioner, believing that 
Rule 27 of the Nautor Rules, 1968 ap- 


plied to the facts of the case, went into 
the question whether the grant in favour 


of the petitioner, made as per annexure 
B was correctly made or not and came to ' 
the’ conclusion that that grant should be 
set aside. He accordingly passed the 
following order i . 
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“In view of this the order dated 20-12- 
1972 needs to be reviewed and accord- 
ingly the case be referred, to the Divi- 
sional Commissioner for ‘obtaining per- 
mission,” 


He thus referred the matter to the Divi- 
sional Commissioner for review of the 
grant made in favour of the pene 
as per annexure B, 


3. The short question which arises to 
be considered is whether the order dated 
18-8-1975 passed by the Deputy Commis- 
sioner (Annexure '‘'E’) referring the mat- 
ter to the Divisional Commissioner is a 
legal order or not. It is an admezted 
position that the grant which was rade 
in favour of the petitioner as per an- 
nexure ‘B’ was under the Resettlement 
Scheme of 1971. This Resettlement 
Scheme itself makes some provision 
about the exchange of land in Rul2 13 
which is in the following terms ; 


€R. 13. Exchange — Notwithstanding 
anything in the scheme the allotmem: of 
land may be made by the Deputy Com- 
missioner, Bilaspur in exchange for an 


oustee’s land acquired for Bhakra Dam. 


Project, as provided hereinbefore, pro- 
vided that an oustee, has not received 
any compensation for his land acquired 
and that the compensation for his land 
has been deposited in the Government 
account,” 


This rule has no application to the facts 
of the present case and, therefore, the 
application: for exchange made by the 
present petitioner before the Deputy 
.Comissioner could not be considerec as 
an application under R. 13 quoted adove, 
The rules framed by the Government 
under the Resettlement Scheme of 1971 
are self contained rules and for the im- 
plementation of this Resettlement Schame 
provisions contained’in the Nautor Rules, 
1968 could not have been invoked eizher 
by the petitioner or by the Deputy Com- 
missioner. The . Rules of ` Resettlement 
\Scheme of 1971 have their own sch2me 
which is quite independent. of the schame 
contemplated by the Nautor Rules, This 
particular position will be clear by re- 
ference to R. 8-A of the Nautor Rules 
_ Which is in the following terms; 


“Rule 8-A. Nothing under these rules, 
shall apply to the grant of land for the 
rehabilitation of persons displaced, as a 
_ Yesult of anything done for any public 
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purpose to be recognised as a public pur- 
pose for this rule, by the State Govern- 
ment, grant of land for this purpose will 
be made according to the forma: scheme 
approved by the State Government 
either generally or specifically for each 
project or scheme or other action entail- 
ing such displacement.” - 


Thus this rule specifically takes out the 
application of Nautor Rules to tre grants 
made for rehabilitation of displaced per- 
sons. Under the circumstances the peti- 
tioner could not have invoked Rule 27 of 
the Nautor Rules, 1968 and his applica- 
tion for exchange under that mule was 
liable to be dismissed on that short 
ground. But-what the Deputy ~ommis- 
sioner has done in this case jg as per 
order annexure ‘E’, to assuma juris- 
diction under Rule 27 of the Nautor 
Rules, 1968 which jurisdiction he did not 
have. Therefore, the order found at an- 
nexure ‘E’ is obviously non est. If that 
order is non est then the refererce made 
by him to the Divisional Comrniissioner 
would also be non est, 


4. It should be noted here -hat the 
rules of Resettlement Scheme of 1971- 
contemplated an appeal in R, 14 ‘which 
is in the following terms; . 


“R. 14. Appeal — An appeal from the 
order of the Deputy Commissioner, 
Bilaspur under para 11 of the Scheme 
Shall lie to the Divisional Commissioner 
within sixty days from the date >f order. 
A further appeal from the appellate 
order of the Divisional Commissioner 
shall lie to the Financial Commissioner 
within 90 days from the date of the order 
of the Commissioner, 


Provided that no second appeal shall 
lie when the original order is confirmed 
on the first appeal.” 


Nobody had filed any appeal uncer R. 14, 
Respondent No. 4 who is an objector had 


not filed any appeal under R. 14 Under 


the circumstances the action of the 
Deputy Commissioner holding -hat the 
grant made in favour of the petitioner as 
per annexure ‘B’ was wrongly made, ‘is 
found to be totally without jurisdiction, 


5. It may be noted Here that in the 
absence of any appeal . preferred by a 
competent person under R. 14 of the 
Rules under the Resettlement Scheme of 
1971 it would always be open to she Gov- 
ernment to move suo motu for the can- 
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cellation of the grant but in that case the 
condition No. 7 of the: PATTA which 
contains an arbitration clause, and which 
has a binding effect between the grantor 
and the grantee, would come into play 
and, therefore, in a case in which the 
Government is of the opinion that the 
original grant was made under the in- 
fluence of some fraud, and for that rea- 
son the grant is liable to be set aside, 
then the only remedy would be to in- 
voke the arbitration clause contained in 
condition No. 7 of the PATTA. There-~ 
fore, if the Deputy Commissioner, or for 
that matter the Divisional: Commissioner, 
is of the opinion that the petitioner has 
obtained the grant in his favour under 
the Resettlement Scheme of 1971 by 
practising fraud, it would be open to 
these authorities to make a report to the 
Government to invoke arbitration clause 
for the purpose of setting aside the 
PATTA. But so long as the arbitration 
proceedings are not so undertaken the 
PATTA cannot be unilaterally cancelled 
by any authority of the Government in 
a suo motu action. ʻ 


6. In view of this we allow this writ 
petition, set aside the order which is 
found at annexure 'E' and make the rule 
absolute accordingly without any order 
as to costs, 


Petition allowed. 
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Hari Dass and others, Petitioners. v, 
Kali Dass, Respondent. 

Civil Revn. No. 49 of 1978, D/- 6-12- 
1978. 


Civil P. C. (5 of 1908), O. 6, R. 17 — 
Amendment of written statement — Can- 
not be considered on the same principle 
as amendment of. plaint. 


It is well settled that when consider- 
ing whether the amendment should be 
allowed, the court need not :or ought 
not to go into the alleged falsity of the 
‘case in the amendment: nor the Court 
ought to give its findings on the merits 
of the amendment sought for without 
first allowing the amendment, frame the 
issue thereon and allowing both the sides 
to adduce evidence. Where the defen- 
dants seek the amendment of the writ- 


BW/CW/A870/79/AS/SNV. 


Dass (C. R. Thakur J.) 


incorporate that the 


. the provisions of S. 5 of the 


A. L R. 


ten statement tke considerations that 
weigh with the court in allowing amend- 
ments to the written statement are not 
to be covered by the same principle as 
amendment of a plaint. A plaintiff can- 
not be allowed to amend his plaint so as 
to alter materially or substitute his 
cause of action or the nature of his 
claim, but the same principle will not. 
be applicable to the amendment of the 
defence or the written statement. Add- 
ing a new ground of defence or sub= 
stituting or altering a defence does not 
raise the same problem as adding, alter- 
ing or substituting a new cause of ac- 
tion. Hence the courts are inclined fto 
be more liberal in allowing amendment 
of defence than of plaint. AIR 1953 Cal 
15 Rel. on. AIR 1955 Andh Pra 138, Re- 


ferred, a (Para 5) 
Cases Referred: Chronological Paras 
(1963) 65 Pun LR 972 7 
AIR 1955 Andh Pra 138 6 


AIR 1953 Cal 15 3 


K. D. Sood and Gian Chand Gupta, 
for Petitioners; Manchar Lal Sharma, for 
Respondent, 


ORDER ‘— This revision petition js 
directed against the order dated 19-5~ 
1978, passed by Shri K. C. Negi, Sub 
J udge, Theog, dismissing the application 
under O. 6, R. 17 of the Civil Procedure 
Code filed by Hari Dass defendant for 
amendment of the written statement. By 
the intended amendment he wanted to 
land covered by 
khasra number 669/1, measuring 16 bis- 
was, was not pre-emptible in . view of: 
Punjab 
Pre-emption Act (shortly called the Act) 
as applicable to Himachal Pradesh. The 
Sub Judge dismissed the application on 
the ground that the Act applies to 
banjar land and it is not applicable to 
the sale of agricultural land being waste 
land reclaimed by the vendee under 
Sec. 5 (b) of the Act. He further ob- 
served that the applicant had not in any 
way said that the banjar land sold by 
the vendor was reclaimed by the defen- 
dant. The ground on which the amend- 
ment was sought was not necessary for 


_the determination of the real question of 


controversy between the 
therefore, he rejected the 
costs, 


parties and, 
same with 


2, The defendant moved this revision 
petition in this Court. He has contend- 
ed. that the Sub Judge has failed io exer- 
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cise jurisdiction vested in him by not 
allowing the application for amendment 
of the written statement. Further, the 
court had not exercised the discretion in 
a judicial manner. The objections souzht 
to be raised by the defendant in the 
written statement by way of amendment 
were purely legal, 


3. Shri Manohar fal Sharma, while 
opposing this revision very strongly con- 
tended that there was nothing wrong in 
tne order of the Sub Judge. The peti- 
tioner had not disclosed that he had re- 
claimed the land after he had purchas- 
ed the same. In so far as the sale of the 
waste land is concerned the same is 
pre-emptible, it is only the land which 
was previously waste and had subsequ- 
ently been reclaimed which is not pre- 
emptible. The defendant had not laid 
any foundation for the same. Therefcre, 
he contends that the order passed by 
the. Sub Judge was correct, 


4. The learned counsel for the peti- 
tioner has drawn my attention to the 
. averments made in the application Zor 
amendment and I have seen that. Though 
he has not taken the plea that he kad 
reclaimed it but it is quite evident from 
the additional pleas in the application, 
dated 31-3-1978 that the suit of the 
plaintiff is not competent as regards fhe 
land comprised in Khasra number 698/1, 
measuring 16 biswas situate in Chak 
Latiana. Therefore, according to him, 
it was obligatory for the Sub Judge to 
have allowed this application when the 
defendant had pleaded that the provi- 
Sions of the Act were not applicable to 
yee land as envisaged.under S, 5 of the 

ct: i 


5. I have consicered the 
of the learned counsel for the partias. 
It is well settled that when considering 
whether the amendment should be allow- 
ed, the Court need not or ought not to 
go into the alleged falsity of the cese 
in the amendment nor the Court ought 
to give its findings on the merits of the 
amendment sought for without ficst 
allowing the amendment, frame the 
issue therein and allowing both the sices 
to adduce evidence. Here in the instent 
case the defendants seék the amerd- 
ment of the written statement and the 
considerations that weigh with fhe 
Court in allowing 
written statement are not to be covered 
by the same principle as amendment 


-for the defendant to show at the 


arguments © 


“counsel for 
amendments to fhe 
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of a plaint. A plaintiff cannot be allow- 
ed to amend his plaint so as tc alter 
meterially or substitute his cause of ac- 
tion or the nature of his claim, but the 
same principle will not be applicable to 
the amendment of the defence er the 
written statement. Adding a new ground 
of defence or substituting or altering a 
defence does not. raise the same rroblem 
as: adding, altering or substituting a 
new cause of action. Hence the Courts 
are inclined to be more liberal in allow- 
ing amendment of defence than of plaint. 
(See Nrisingh Prosad Paul v. Ste2l Pro- 
ducts Ltd., AIR 1953 Cal 15). In the in- 
stant case, as already stated the defen- 
dant wanted to set up the defence that 
the Act was not applicable to the land 
covered by khasra number 699/1, measur- 
ing 16 biswas. It is for the defendant to 
Show at the time of evidence how the 
provisions of this section are not appli- 
cable, It cannot be said that merely be- 
cause the defendant had failed to dis- 
close the nature of the land the appli- 
cation should have been rejected. It was 
stage 
of evidence how his contention that the 
provisions of S. 5 of the Act were not 
applicable to the land covered by khasra 
number 699/1. The trial Court it eppears 
had pre-judged this question while dis- 
missing the application that it wes -not 
reclaimed by him because there was no 
such allegation, 


46. -In Pathikonda Gopala Reo v. 
Nagiri Pedda Kitamma (AIR 1955 Andh 
Pra 138) it has been observed that the 
fact that the petitioner makes false 
statements in the application is no 
ground for refusing an ameniment, 
Hence the petitioner may not hav2 stat- 
ed in so Many words that the land being 
waste was reclaimed by him and =s such 
it was exempt from the operation of the 
Act. But reading the application as a 
whole it wauld be quite apparent that 
he had taken up the plea that the pro- 
visions of the Act were not aprlicable 
to the land covered by Khasra rumber 
699/1. Therefore, if he has omitted to state 
this particular fact that the land was re- 
claimed by him it will not be correct to 
penalise the petitioner- by rejecting his 
application for amendment, | 


7. Shri Manohar Lal Sharma, earned 
the respondent cortended 
that the material date, when the land 
is reclaimed, is the date, when thə suit 
was filed, that is on that date, tke land 


‘ 56 H. P. [Pr, 7] 


should have been reclaimed and if the 
land has been reclaimed thereafter, then 
the provisions of S. 5 (b) of the Act will 
not protect the land from being pre- 
empted, and in this behalf he has cited a 
Division Bench Authority, Balwant Singh 
v. Kehar Singh (1963-65 Pun LR 972), 
This authority will not advance the case 
of the respondent because it is for the 
trial court after the amendment has been 
allowed to see whether this land is ex- 
empted or saved from the operation of 
the provisions of S. 5 (b) of the Act or 
not. But, in so far as the question of 
amendment is concerned, the court can- 
not refuse to accord permission for am- 
endment merely because the defendant 
has not given the details how the land 
covered by khasfa number 699/1 was 
exempted from the operation of the pros 


Hari Dass v, Kali Dass (C. R. Thakur J.) 
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visions of the Act. Thererore, on this 
ground, I feel that the Sub Judge has 
failed to exercise the jurisdiction vested 
in him. „The court has got to be quite 
liberal in allowing amendments except 
where the application for amendment is 
found to have been made with mala fide 
intention. Therefore, I set aside the. 
order passed by the Sub Judge dismiss- 
ing the application for amendment and 
allow this revision petition. However, 
this amendment which is ordered to be 
made as per this application shall be 
subjected to payment of costs of Ru~ 
pees 200/-, 

_ Revision allowed. 
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AIR 1979 JAMMU AND KASHMIR f 
FULL BENCH 
MAN JALAL-UD-DIN, C. J. Dr 


A. S, ANAND, I K, KOTWAL 
AND G. M. MIR, JJ. 


Ghulam Rasool Wadera, Appellant 
v.. Mohammad Saleem and others, Res- 
pondents. 

Civil Misc, Ist Appeal No, 24 of 1972. 
D/- 21-9-1978.* 

J.&K. State Evacuees’ (Administra- 
tion of Property) Act (4 of 2006 Smb, 
°S. 30-A — Revision of order under 
Act by Custodian General suo moto 
-- Rule ef limitation has no applice- 
tion, 

The power of the Custodian Gene- 
ral acting under S.. 30-A suo motu 
is not controlled by any rule of lint- 
tation, Even the rule that revision 
petition must be filed within 60 days 


is only laid down as a matter of guid- 


ance for an aggrieved party; but 
where a third person gives an infor- 
mation to the Custodian or Custodian 
General bringing to his 
new facts this will be treated only by 
way of information and not a revision 
and the Custodian General has plenary 
power to exercise his discretion in th2 
matter of exercise af suo motu revi- 
sional jurisdiction, In the instant case 
the Custodian General exercised his dis- 
cretion properly and acted within his 
jurisdiction vested in him u/s 30-4 


*(Appeal against order of Custodian 
General, D/- 9-9-1972.) 
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of the Act in passing the impugned 
order. As a matter- of fact the earlier 
order was procured by fraud and as 
such it was non esti in the eye oz law. 
AIR 1961 SC 1371; AIR 1970 Delhi 
160 (FB) and 1977 Lab IC 204 (J. &K,) 
Relied on. (Para T) 
Cases Referred: Chronological Paras 


1977 Lab IC 204: 1976 J&K LR 241 7 
AIR 1970 Delhi 160 (FB) 6 
AIR 1970 J&K 50: 1970 Kash LJ 

26 (FB). ~ 8 
AIR 1961 SC 1371 5 

S. L. Kaul, for Appellant; A. K. 
Malik and H, S, Oberio, for Respon- 
dents. 


facts of this case have been dezailed 
in the order of reference. 


2. To put in brief; the Custodian 
Evacuee Property Kashmir restored 
2/3 of the Evacuee house situated in 
Maisuma Srinagar in favour of the. ap- 
Ramzan Wedera. 
The said house originally belonged ta 
Ghulam Mohi-ud-Din Wadera the bro-~ 
ther of the petitioner who was earlier 
declared as evacuee. Mr. Shamim Ah- 
mad Shamim who returned from Paki- 
stan and had obtained power of at- 
torney from Ghulam Mohi-ud-Din. the 
evacuee, made an application on 11-4- 
1969 to the Custodian Evacuee Pro- 
perty, Srinagar, requesting that. the 
house be made over to him. for super- 
vision, management and admin-:stra- 
tion. He further contended that only 
1/3rd of the house has been notified 
as evacuee property whereas in fact 


2 5.&K, [Prs, 2-4] G. R. Wadera v. Mohammad . Saleem - (FB): 


the entire ‘house belonged to the evan 
cuee. The order of restoration to the 


extent of 2/3 in favour of the appellant. 


and Mohd Ramzan Wadera was obtained 
on misrepresentation of facts and by 
practising fraud upon the Custodian. 


This application came to be dismissed ` 


by the Custodian Evacuee Property’ on 
9-12-1969, Mr. Shamim went up in re- 
vision before the «Custodian General, 
In the course of the  revisional pro- 
ceedings he filed a miscellaneous ap- 
plication to the effect that on disco- 
very of evidence it has come to light 
that .the entire house had been dona- 
ted* by gift by Aziz Joo Wadera father 
of the evacuee in favour of his son 
the evacuee; that- the appellant and 
Mohd. Ramzan Wadera had absolutely 
no right or interest in the said house. 
He prayed for enquiry in the matter 
.so that the entire house could be re- 
notified as evacuee property, The re- 
vision petition was dismissed by the 
Custodian General but the application 
was referred by him to the Custodian 
for enquiry, The., Custodian in pursu- 


ance of this order initiated enquiry in. 


the matter. He recorded a finding that 
the entire house had been gifted by 
the father of the evacuee in favour of 
his ‘son, therefore the order of resto- 
ration made by the then Custodian on 
20th October 1955 required to be modi- 
fied, The Custodian felt that he had 
no jurisdiction to make this order. He, 
therefore, made a reference to the 
Custodian General for passing appre- 
priate orders u/s 30-A of the Eva- 
cuees’ (Administration of Property) Act 
(hereinafter to be referred to as ‘The 
Act’). The 
hearing the parties concluded by .ob- 
serving that the evacuee had become 
the full owner of the house in dispute 
by virtue of instrument of gift; that 
the appellant and Mohd. Ramzan 
Wadera were not entitled to any share 
out of it. The Custodian General, 
therefore, set aside the order of res- 
toratien of 25-10-1955 and declared the 
entire house as evacuee property direct- 
ing the Custcdian to notify the house 
as Evacuee Property. The appellant 
thereafter came up in appeal which 
was heard by a Division ‘Bench of this 
court, 


3. An argument was raised on be- 
half of the appellant that the Custo- 
dian General could.not have passed 


Custodian General, after ` 


A.L R. 


the impugned order atter expiry of the 
19 long years and that too on a Mis- 
cellaneous application . filed by Mr. 
Shathim. The Custodian General could 
not assúme jurisdiction suo motu un- 
der sec. 30-A of the Act. He referred 
to the following observations made by 
a Full Bench of this court in case 
Bakshi Rughnath v. Custodian Gene- 
ral reported as 1970 Kash LJ 26; 
(AIR 1970 J&K 50) (FB) :— 

“There is no such word as “miscel- 
laneous application” in the Act and 
the officers under the said Act cannot 
be invoked by such an application and 
cannot set aside ‘the order of their 
predecessor, however, unjust that oe 
may be,” 


In the. course of arguments it was con= 
tended that there may be cases where 
persons interested to grab the evacuee 
preperty play fraud with the Custodian 
and by misrepresenting facts obtain 


‘order in their favour, But after some 


time the true position is revealed to 
the Custodian on the basis of some in- 
formation given tc him and he finds 
that he should not have passed the 
earlier order in the light of the new 
facts discovered by him, can he net 
invoke the provisions cf Sec. 30-A 
ef the Act and can he not exercise 
jurisdiction suo motu under this sec- | 
tion in order to meet the ends cf 
justice and thus protect the legitimate 
interest of .the evacuee? Is the Custc- 
dian or the Custodian General bound 
by any fetters of limitation? It. was. 
felt that the. above recorded observa- 
tions of the Full Bench: have created 
a difficulty in the interpretation of the 
application of Mr. Shamim and also the 
application of the provisions of Sec- 
tion 30-A of the Act. The question was, 
therefore, referred to a larger Bench 
for reconsideration of the view ex- 
pounded by the Full Bench and for an 
authoritative pronouncement on the 
proposition of law debated before ths 
Division Bench, This is how the case 
has come uo before the Full Court. 


4. After a long drawn debate the 
learned counsel for the appellant has 
conceded that the Custodian General 
has got jurisdiction to call for the re 
cord of a proceeding in which thé 
Custodian has passed an order under 
the provisions of the Act for the pur- 
pose of satisfying himself as to the 
legality and propriety of any such 
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order and may pass such order in te- 
lation thereto as he thinks fit. He kas 
admitted that this power can be exer- 
cised by the Custodian General “£10 
motu and there are no fetters of limi- 
tation om the exercise of such powers. 


5. In the instant case it- is, howev2r, 
noticed that the application filed Dy 
Mr. Shamim in the course of the re- 
vision proceedings pending before the 
Custodian General was not a separete 
revision petition, but it was only in tre 
nature of an information given by hm 
in regard to the actual state of aff:ir 
in respect of the Evacueea propery, 
This was not a miscellaneous applica- 
tion seeking revision of the earl-ar 
order of restoration of 2/3 property in 
favour of the appellant and Ramzin 
Wadera as was argued before the Di-i-~ 
sion Bench, Mr. Shamim only alleg2d 
that fraud had been practised on the 
department. He invited the attention 
of the Custodian General to an instri- 
ment of gift executed by father in 
favour of his son, the evacuee, The 
discovery of this new important mat2- 
rial necessitated a probe into the whole 
matter. On this information the Crs- 
todian General on his own motion ard 
acting under sec. 30-A of the Act 
directed the Custodian to hold an e1- 
quiry into the matter. It is clear that 
the Custodian . General could not it 
that stage himself pass an order is 
without a clear finding’ on the iss- 
raised before him, he could not do s3. 
He, therefore, asked the Custodian `o 
initiate enquiry. The Custodian record- 
ed the finding thet from unimpeacn- 
able evidence it was found that tke 
evacuee was the sole owner of tke 
house and the order of restoration of 
2/3 ofthe house in favourofthe app2- 
lant and Mohd. Ramzan Wadera had been 
obtained on misrepresentation of fact. 
The Custodian General thereupon pass- 
ed the impugned order. It cannot be 
said that the Custodian General wes 
powerless and that he had no juris- 
diction to remedy the situation which 
had resulted in grave miscarriage cf 
justice as fraud had been perpetrated 
onthe department. This power, as cor- 
ceded by Mr. Kaul, could be exercise] 
by the Custodian General without any 
fetters, As a matter of fact the earlier 
order that .was procured by the appel- 
lant by fraud was, in the eye of lav, 
non est. .As observed by the Suprema 


G. R. Wadera v. Mohammad Saleem (FB) - 
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Courtin case of Purshotam Lal hewan 
v. Diwan Chaman Lal reported in AIR 
1961 SC . 1371, the section 2onfers 
plenary power of revision on th2 Cus- 
tedian General and it empoweis him 
to exercise his revisional- power either 
suo motu or on an application made io 
him in that behalf at any tim:. The 
phrase ‘at any time’ indicates that the 
power of Custodian General is uncon- 
trolled by any time factor, Their Lord- 
ships further observed that a ravision 
petition should ordinarily be filed 
within 60 days from the date of order 
before the Custodian General, as re- 
quired by Rule 27. (5) of the Rules 
made under the Act. But this has got 
no mandatory sanction behind i=, The 
word ‘ordinarily’ indicates that tha 
period of 60 days is not a period of 
limitation but only a rule of guidance 
for the petitioner as well as for the 
Custodian General, 


6. A Full Bench of Delhi High 
Court in Mst, Fatima Bibi v. The De- 
puty. Custodian reported as AIR 1970 
Delhi 160 has had an occasion ioexa-~ 
mine the provisions of Sec. 27 af the 
Administration of Evacuees’ Property 
Act (which corresponds to Sec. 30-A 
of the State Act). Their Lordshins re- 
pelled the contention of the appellant 
that the issue off notice for the intend- 
ed exercise of suo motu powers ofre- 
vision after the lapse of 9 years was 
unreasonable and arbitrary, The learn- 
ed Judges observed that the argument 
though attractive lacked merit as the 
section conferring jurisdiction on the 
Custodian General to revise the order 
of the Custodian is not curtailed by 
time. Custodian General has aksolute 
discretion in the matter of moving in 
the matter by way of suo motu revi- 
sion or of entertaining application for 
revision. The rule of filing revision 
petition within a period of 60 days is 
a rule of guidance for preferrirg an 
application even .though it leaves the 
matter still in the discretion of the 
Custodian General. : 


7. Again the rule of limitation may 
be said to apply in the case of peti- 
tions for revision filed by an azgrie- 
ved party; but this rule, as observed 
above, has no application to the exer- 
cise of suo motu powers. There is 
catena of authorities for the preposi- 
tion that the exercise of power by the 
Custodian General suo motu u/s 30-A 


4 J.& K. [Prs, 1-2] Kamla Devi v., Balbir Singh 


is not controlled by -any rule ~ of 
limitation, This court also in Hamida 
Begum Malik v, State of Jammu and 
Kashmir reported as 1976 J.&K. LR 
241: .(1977 Lab IC 204 (206)) has enun- 
ciated the principle.. It would be of ad- 
vantage to reproduce the following 
passage of the judgment :— 


“Another question raised at the bar 
is that the exercise of power of re- 
view is beyond time, According to the 
learned counsel for the petitioner the 
Custodian General Respondent No. 2 
could not suo motu review the order 
. as S. 39(5) puts fetters on his power 
and discretion, In our view this con- 
tention is not correct inasmuch S. 39 
(5) does not confer this power on him. 
The words “review his own order” 
occurring in S, 30 (5) are of wide 
amplitude and enable the Custodian 
General to review, the order suo motu. 
In that view of matter the question of 
limitation is of no import.” _ 

We, therefore, answer the question 
referred to the Full Bench as follows:— 


The power of the Custodian General 
acting under S, 30-A suo motu is not 
controlled by any rule of limitation. 
Even the rule that 
imust be filed within 60 days is only 
laid down as a matter of guidance for 
an aggrieved party; but where a third 
person gives an information to the 
Custodian or Custodian General bring- 
ing to his notice some new facts this 
will be treated only by way of infor- 
mation and not a revision and the 
Custodian General has plenary power 
to exercise his discretion in the mat- 
ter of exercise of suo motu revisional 
jurisdiction, In the: instant case the 
Custodian General exercised his dis- 
cretion properly and acted within his 


jurisdiction vested in him u/s 30-A 
of the Act. 
8. Having answered this question, 


as above, the case will now go before 
the appropriate Bench for disposing 
the appeal on merits. As the case is 
fairly an old one the Deputy Regi- 
strar will post it for hearing in the 
first week of October, 1978 and will 
show this case as case No, 1 in the 


cause list. 
Answer accordingly. 
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AIR 1979 JAMMU AND KASHMIR 4 
- MLAN JALAL-UD-DIN, Actg. C. J. 
Smt, Kamla Devi, Appellant v. Balbir 


‘Singh, Respondent. 


Civil. Ist Misc, Appeal No. € of 1973, 
D/- 12-1-1978. 

Hindu Marriage Act (25 ef 1955), Sec- 
tion 10 (1) (b) — Cruelty — Need not be 


. physical, 


Cruelty need nct be physical. If from 
the canduct of a spouse, it is established 
or an inference can legitimately and 
reasonably be drawn that the treatment 
by the spouse is such that if causes an 
apprehension in the mind of the other 
spouse about his mental welfare, then 
that conduct amounts to cruelty within 


- the meaning of S, 10. AIR 1975 SC 1534, 


Foll, (Para 6) 
Thus where it was established that the 
wife had been using foul and abusive 
language to the husband and to his. pa- 
rents and that she often picked up quar- 
rels and disturbed his mental pegce it 
was held that this conduct of the wife 
amounted to cruelty, It was not neces- 
sary to mention the time and date of the 
cruelty in the petition as it was a con- 
tinuing affair, ' (Paras 7 and 8) 
Anno: AIR Manual (3rd Edn.) Hindu 
Marriage Act. S. 10 N. 2. 
Cases Referred: Chronolegical Paras 


AIR 1975 SC 1534 4 6 
AIR 1969 Mad 233 4 
H. L. Parihar, for Appellant; R., C. 


Nanda, for Respondent. 

JUDGMENT:— This civil misc, appeal 
is directed against the judgment and 
decree of the District Judge, Jammu al- 
lowing the petition of the husband made 
under S. 10/13 of the Hindu Marriage 
Act, and passing a decree for judicial © 
separation in favour of the petitioner 
against the respondent. 


2. Shri Balbir Singh, filed an applica- 
tion against Smt. Kamla Devi, with the 
allegations that the latter was married 
to the former in the year 1964. Her 
treatment towards him was cruel inas- 
much as she always adopted disrespect- 
ful attitude and behaviour towards the 
petitioner, She used foul and abusive 
language towards him. The treatment so 
accorded towards the husband caused 
reasonable apprekension in his mind that 
it would be harmful and injurious for 


*(From judgment and decree of Dist. J., 
Jammu, D/- 31-3-1973.) 


BV/CV/A828/78/R3K/VBB 
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. him to live with her, The wife dened 
the charges made against her. “The Dl 
lowing sole issue was raised in the case: 


1. Whether the respondent has been 
treating the petitioner with such a 
cruelty that her stay with him is either 
dangerous to his life or- injurious to xis 
health? OPP. 


3. About half a dozen’: "of witnesses. 


were examined by ‘the petitioner. The 
learned trial Judge after appraisal of 
their evidence found Issue -No. 1 in 
favour of the petitioner-husband. e 
held that the wife used foul and aku- 
sive language towards her husband im 
presence of his parents and that ker 
treatment towards him was not goad, 
The behaviour of the wife: undoubtecly 
caused a reasonable apprehension in the 
mind of the petitioner that it would be 
injurious for him to live with her. Ee, 
therefore, passed a-.decree, for judic.al 
separation. 


4. Appearing for the appellant, Shri 
Parihar, has argued that there was 10 
sufficient evidence on the record ‘te 
establish that the treatment of the w-fe 
towards her husband was so cruel as to 
. cause a reasonable apprehension in sis 

-mind that it would be detrimental ‘fr 
his health to live with her, As a mattr 
of fact the allegation of cruelty made in 
the petition was vague, No time, dae, 


and place, has been mentioned in tae 


petition as to when and where the w-fe 
accorded cruel treatment to the husbard. 
The court below has relied upon tae 
quantity of witnesses rather than m 
their quality. He has further submitt-d 
that even if at some occasion the coo- 
duct of.the wife was so-called cerul, 
that has been condoned by the husba=d 
after 1970, The learned counsel has rej- 
ed upon AIR 1975 SC 1534, AIR 1970 Cal 
73 and AIR 1969 Mad 235 in support of 
his submissions. 


5. I have gone through the evidence, 
The witnesses examined by the husbasd 
are those who could naturally be in tne 
know of the conditions of the spouse, 
Most of the witnesses are their neign~ 
bours, Shankar Singh stated that after 
the marriage was solemnized betwe-n 
the parties the wife stayed at her hi- 
band’s house only for 3/4 months aed 
then came back to her parents’ house. 
She again came to her in-laws hose 
just for 2/3 months and during all this 
time her husband’s treatment was nee 
towards her. On the other hand, tze 
attitude of the wife towards. her his- 
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band was not good, She did not pursue 
her domestic- affairs and during all this 
time she used to pick up quarrels with 


‘her in-laws and left the house without 


permission. It was at her insistence that 
the husband was compelled to se2k se- 


„ paration from his parents, In spite of 


this there was no improvement :n the 
attitude and conduct of the wife, This 
statement was corroborated by Ehajoor 
Singh;. Mangal. Singh, Bal Krishen and 
Sansar Singh, All these witnesses stated 
that the wife picked up quarrel: with 
her husband and annoyed him, It is not. 
possible for the parties to live s hus- 
band and wife, The father of the appli- 
cant-as also the applicant himself ` had 
testified to these facts. The huskand as 
his own witness stated that the respon- 
dent used to treat him badly in presence 
of others, She did not even mind about 
his honour. Not only that she ireated 
him badly, but also she abused his pa- 
rents and relations, On one ozcasion 
when she was admitted to the hospital, 
he visited her there and brought some 
fruit and money but notwithstanding all 
what he had done for her, she œn the 
contrary abused him and put hm to 
disgrace. The witnesses examined by the 
respondent have not been able f in- 
spire confidence in the mind of the trial 
court and also not with me as well. 
Learned counsel for the appellart has 
not been able te convince me as 40 why 
the witnesses examined by the pefitioner 
should not be believed, and their testi- 
mony not accepted. The learned counsel 
argued that the cruelty as envisaged in 
S, 10 of the Act has not been establish- 
ed. At the most it could be a case of in- 
compatibility of temperaments wh.ch is 
not a ground for judicial separatien, 


6. In my opinion cruelty need not be 
physical, If from the conduct of a spouse, 
it is established and inference can legi- 
timately and reasonably be drawr that 
the treatment of the spouse is such that 
it causes an apprehension in the mind 
of the other spouse ‘about his mental 
welfare, then this conduct amounts to 
cruelty within the meaning of the sec- 
tion. In AIR 1975 SC 1534 their Lord- 
ships have observed that the threat by 
the wife to her husband and insults 


‘hurled at the husband and his parents 


by. her are of so grave an order as -to 
imperil the husband’s mental happiness 


and reputation, This conduct of the wife 
clearly amounts to cruelty within the 
meaning of S, 10 (1) (b) l 


6 J. & K. 


T. I do.not agree with the appellant 
that the allegations made against tha 
husband are vague, There is no neces- 


sity to mention the time and date of the 


cruelty in the petition when it is a con- 
tinuing affair: The -authorities cited by 
the learned counsel for the appellant are 
distinguishable on facts and do not in- 
deed militate against the well settled 


proposition that questionable conduct of ~ 


& spouse if it affects mental peace ‘and 
causes perpetual serious turmoil in mind, 
amounts to cruelty, 

8. In the instant case, it is establish- 
ed from the evidence on the record 
adduced by the husband that the wife 
has been using foul and abusive language 
ito the husband and to his parents, She 
also often picked up quarrels. with him 
and disturbed his mental peace, This 
conduct of the wife, undoubtedly, 
amounts to cruelty. To disprove the al- 
legations made against her, she has not 
even come in the witness box and has 
not cleared her position. In that view of 
the matter, there are no compelling rea- 
sons for me to depart: from the view 
taken by the trial court both on question 
of fact and on question of law. 


9. I also do not find any merit in tha 


-` argument that there was condonation of 


cruelty, There is no evidence available 
on the record to this effect. The conten- 
toa is, therefore, overruled, 
10. The result is -that there is no 
force in this appeal which is hereby dis- 


missed, 
- Appeal dismissed, 





AIR 1979 JAMMU & KASHMIR 6 
DR, A, S. ANAND AND G. M, MIR, JJ. 
‘Union of India and another, Appellants 
v. Miss Savita Sharma, Respondent, 

Civil Ist Misc, Appeal No. 32 of 1978, 
D/- 31-8-1978. 

(A) Evidence Act (1 of 1872), S. 3 — 
Interested witness — Reliab ility of 
evidence. of, 


The witnesses may be interested in 
the well-being of a person who pro- 
duced them but if om ‘scrutiny it is 
found that there was no indication that 
the depositions were given because of 
such interest, such depositions need not 
be necessarily -disbelieved. If a witness 
is a relation of the person who produc- 
ed him, his statement could not be dis- 
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carded for that reason ‘only unless it is 
shown that the statement was a tainted 
on2 and was given only to see that 
Somehow or other the person producing 
him should be benefited. . 
(Para 5) 
Anne: AIR Manual Gi Ede), Evid- 
ence Act, S. 3, N. 41. 


i) Constitution of. India, Art, 300. — 
Suits on tort — Liability of Govern- 
ment for tortious acts of Gevernmeat 
servant — Exercise of sovereign powers 
or delegated sovereign powers — What 
constitutes — (Torts — Negligence — 
Demages — Liability of Gevernment for 
acts of Government servant). 


Soldiers were being transported fn an 
army vehicle. Negligence on the part of 
its driver resulted in an accident toa 
private tempo, An occupant of the 
tempo was injured in the. accident. He 
filed the present application for damages 
against the Government. 


Held that even if it is conceded that 
the driver of the truck was driving the 
moter vehicle in question to Railway 
Station to bring the jawans to unit 
headquarters, it could not be ‘said that 
th2 statutory duty he was performing 
was referable to the exercise of the 
delegated sovereign powers, The Jawans 
cculd have been transported to the unit 
headquarters | in a private but or a 
truck or in any. other vehicle, It may 
be that the driver was performing a 
statutory duty but the performance of 
statutory duty alone could not entitle 
the Union of India, in whose employ- 
mant he was, to claim that the act was 
performed in exercise of the delegated 
sovereign powers, There is no rule or 
law. to the effect that the jawarns could 
be transported from one place to an= 
other only in military: vehicles. Even if 
there may be such a rule or law, that 
would hardly make any difference as the 
act of transporting Jawans from one 
place to another in the ultimate ‘analysis 
cculd be performed by private indivi- 
duals also in their vehicles. The ‘act of 
transporting the: jawang from Railway 
Scation to the Army unit headquarters 
would have been the act in exercise of 
delegated sovereign powers only if it 
was shown that such an act could not 
have been performed. by private indivi~ 
duals. The- performance of only such 
acts could be said- to be in éxercise of 
the sovereign powers or delegated sove 
reign powers which -could not be per- 
formed under the statute by any indivi« 
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dual other than the person who allegedly 
performed the same, Case law discuss<d, 
(Para 12) 
‘The State was, therefore, held Bot 
absolved of its liability for damapes 
arising out of the negligence of fhe 
driver, . (Para 4} 
Anno: ATR Comm. Const. of Inceia 
(2nd Edn.), Art. 300, N, 3 & 5 (M). 


S. 116-D — Interference in appeal — 
Permissible when award of Tribunal is 
arbitrary or tec High or toc low. 
‘Ordinarily the High Court would be 
loath to interfere in a particular assecs- 
ment of the damage made by the Claims 
Tribunal but if it fis found that the 
Tribunal has erred in either awarding 
large or low amounts and has fixed the 
compensation ina manner. that may 
be termed arbitrary, the High Court 
would certainly interfere and redrze 
or increase the amount of award as the 
case may be. (Para 15) 


The amount of compensation awarded 
by the Tribunal was found to be too 
high and hence was reduced. 

(Para 15) 

Anno: AIR Comm, Motor Vehicles éct 
(ist Edn.j, S. 110-D, N, 2. 

(D) Motor Vehicles | 
S. 11€-CC — Interest on compensation — 
To run from date of claim and net from 
date of award. AIR 1976 J & K 80 Rel. 
on. (Para 17) 
Cases Referred: Chrenclegical Paras 
AIR 1976 J & K 80 7, 17 


1976 ACJ 97 (Punj) 6 
AIR 1976 Raj 173 7 
AIR 1975 Orissa 41 . 7 
1974 ACJ 105 (FB) (Punj) $ 
AIR 1972 J & K 22 i 
AIR 1872 Mad 148- 6 
AIR 1870 J & K 5 l & 
AIR 1969 Bom 13 . 7, 10 
AIR 1867 All 327 6 
AIR 1967 Delhi 98 12 
AIR 1967 Madh Pra 246 6 
AIR 1965 SC 1039: 1965 (2) Cri LJ 

144 6, 8 
AIR 1962 SC 933 7, 9, 12 
AIR 1962 Punj 315 (FB) 7, 12 


S. A. Salaria, for Appellants: Vv. 3. 
Malhotra and V., R. Wazir, for Respon- 
dent. 


-MIR, J:— This appeal is direct=d 
against the order of the Motor Acciderts 
Claims Tribunal, Jammu & Kashmir, 
Jammu, dated Januery 18, 1978 in Claim 
Petition No. 31 of 1973. The Claims Tri- 
bunal has awarded compensation to the 
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extent of Rupees two lacks in favour of 
respondent on different counts. Aggriev- 
ed by this order, the Union of India as 
well as V. V. Pillai driver of Army 
Vehicle have come up in appezl. The 
facts of the case are very brief: 


2, On 30th April, 1974 at about 1-30 
P.M, the respondent Miss Savita Sharma 
in a tempo 
and was coming to Jammu proper from 
Gandhinagar, When the tempo reached 
Dogra Chowk, a Military truck No. ZD 
58611 which was being driven by 
appellant No. 2 rashly and negtigently 
dashed against the tempo. resultng in 
injuries to Miss Savita. and some others 
in the tempo. The respondent r2ceived 
serious injuries in her leg, was rzmoved 
to hospital in Jammu, but on medical 
advice was later removed to Safdar 
Jang Hospital, Delhi where on 5th of 
May, 1973 her right leg from knee down- 
wards was amputated, She remained in 
the hospital for about a month and had 
to visit the hospital twice a week for 
about another month or so for purposes 
of training and proper utilization of the 


artificial leg that was made fo- her. 
She was accompanied to Delhi by her 
brother and two other persons from 


her house~hold. Her father Atma Ram 
being a poor man had to borrow money 
from several persons to meet the ex- 
penses on medical treatment >f his 
daughter and also for maintaining her in 
and outside the hospital at Delh: for a 
considerable time, In the petition Savita 
Sharma claims an amount of Rupees two. 
lakhs as compensation and shz2 also 
gives a break up of this amount on 
different counts as follows: 


i) for pain and 
agony : ge 

ii} for medical 
expenses : 

iti) for past and 
future enjoy- 

. ment of life: 

iv) for permanent 
disablement and 
disfigurement : 


Rs. 40,000..00 
. Rs. 18,000.00 


Rs. 75,000.00 


Rs. 75,000.00 


The appellants contested her claim 
before the Claims Tribunal cn the 
grounds, firstly that the acciden: ‘took 
place not on account of any rash and 
negligent act performed by appellant 
No. 2 ‘but the tempo driver was solely 
and wholly responsible for the accident; 
secondly if at all it was found that the 
accident took place on account o- rash 
and negligent act of the appellant No..2, 
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the act was committed during the per- 
formance of the statutory duty in exer-~ 
cise of sovereign powers, and thirdly 
therefore the respondent was not entitled 
to any damages or compensation. 


3. Originally the respondent had im- 
pleaded on non-applicants, besides the 
two appellants before us, the owner and 
the driver of the tempo as also the 
insurance company with whom the 
tempo in question had been insured. 
These three parties were deleted from 
the array of non-applicants by an order 
of the Tribunal dated: 12-2-1976. No 
revision or appeal was filed against that 
order nor the grounds of appeal before 
us disclose any grievance on the part of 
the appellants in this behalf. It was on 
1-3-1976 that the Claims Tribunal for- 
mulated the following issues in the 
matter : 


i) Whether the accident was caused on 
30th April, 1973 due to the rash and 
' negligent act of non-applicant No. 2? 

O, P. Applicant 

ii) Is non-applicant No. 1 vicariously 
liable for the act of the non-applicant 
No. 2 ? O. P. Applicant 

iii) Is the applicant entitled to recover 
a sum of Rs, 2,00,000/- as compensation 
on account of the alleged accident and 


- . Üf so from which of the non-applicants ? 


O. P. Applicant 
` iv) If issue No. (i) is proved whether 
non-applicant No. 2 was performing the 
Military duty of bringing the Jawans 
from the Railway Station. If so, what is 
its effect on the application? 

O. P. non-applicants 
v) Relief, O. P. Applicant. 
As the onus to prove the main and 
factual issues was on the respondent, a 
number of witnesses were examined on 
her behalf. They were Amarchand 
Sharma, Suresh Sharma, Kailash Chander 
Dr, Pachananda, Salim Massih, G. D. 
Sharma, Khem Chand Sharma, Abdul 
Aziz constable, Puran Singh constable 
and Krishen Chand Sharma, Dr. K. C, 
Gupta was examined on commission. 


4. On the other hand appellant No. 1 
produced and examined Lt, V, S. Negi 
and appellant No. 2 examined himself as 
his own witness. 


5. The learned Claims ‘Tribunal has 
at length narrated and discussed the 
evidence with regard to the accident 
that took place. Several witnesses have 
been examined by the respondent who 
had been travelling with her in the 
same tempo at the relevant time. Amar 
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Ckand Sharma, Suresh Sharma and 
Kailash Chander were in the same 
tempo at the time of the accident, They 
are categorical in stating that when 
they were taking the turn at the Dogra 
chowk, the military vehicle driven by 
appellant No. 2 came from another direc- 
ticn and in spite of the signal given by 
the traffic constable on duty for the 
army vehicle to stop, it having failed to 
obey the signal of the traffic constable 
on duty, dashed the tempo from behind 
as a result of which the respondent 
received leg injury, and some others 
also received some minor injuries, With 
regard to this particular matter there 
was the evidence of Puran Singh traffic 
coastable also on record. He has deposed 
that in spite of his signalling, appellant 
No, 2 who was coming at a fairly rash 
sped did not stop the vehicle as a 
result of which it dashed against the 
tempo and in consequence the respondent 
rezeived injuries in her leg. We need 
not reproduce the whole evidence here 
as we feel that it will serve no purpose. 
The learned Claims Tribunal has dis- 
cussed the evidence in this regard and 
we have no hesitation in agreeing with 
his findings on this point which are to 
the effect that the accident was caused 
because of the rash and negligent driving 
of the military vehicle by appellant 
No. 2, We are unable to accept the con- 
tention raised by Mr. Salaria that ‘the 
tempo driver has not been produced as a 
witness and therefore, the evidence led 
by the respondent in the Claims Tri- 
benal should not be relied upon because 
the witnesses to the occurrence are all 
in-erested persons as being somehow or- 
otner connected with the respondent, He 
wanted us to rely on the statement of 
appellant No, 2 and hold that the appre- 
ciation of evidence by the Claims Tri- 
bunal was not proper. We however, are 
nct in a position to accept this conten- 
tion as the statement of appellant No. 2 
alone in this regard could not be relied 
upon as conclusive with regard to the 
actual occurrence inasmuch as he was 
neturally yery much interested in mek- 
inz the claim as he has done, The 
contention that the witnesses of the 
occurrence were somehow or other 
connected with the respondent and their 
statements, therefore, are tainted and 
ore-sided and therefore, need not be 
relied upon, does not also merit 


ary serious consideration. The wit- 
nesses may be interested in the well- 
being of a person who produced 
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them but if in scrutiny. it was found 
that there was no indication that the 
depositions were given because of suzh 
interest, such depositions need not be 
necessarily disbelieved, If a. witness 
is a relation of ‘the person w30 
produced him, ‘his statement could 
not be discarded for that reason 
only unless it is shown -that the staze- 
ment was a tainted one and was given 
nly to see that somehow or other tae 
person producing him should be benefited. 
Besides, in this case the most important 
witness is the traffic constable, who could 


not be alleged to have deposed as he has, 


because of hig interest in the party 
producing him, He was an independent 
witness and nothing has been brought 
out in his cross-examination to discre-lit 
6. Mr, Salaria next vehemently argu- 


ed that the Union of India, appellent . 


No. 1, was not responsible and could rot 
be asked to give compensation to the 
respondent because the driver of the 
military vehicle appellant No, 2, was 
performing a statutory duty in exercise 
of the sovereign powers delegated to 
him by the competent authority. He 
contended that the vehicle was being 
driven by appellant No, 2 to the Railway 
station to bring therefrom Jawans of tae 
army to the Unit headquarters, He arga- 
ed that this was a statutory duty being 
performed by appellant No. 2 ard 
neither the driver nor the Union of 
India could be held liable to pay damages 
or compénsation as the act of the driver 
during which the accident took plaze 
was being performed by him in exercise 
of the sovereign power. In support af 
his contention he read over to “Is 
passages from a large number of judz- 
ments of the Supreme Court as well as 
this court and other High Courts in 
India. He in particular made a referenze 
to AIR 1965 SC 1039, AIR 1972 Mad 143, 
AIR 1967 All 327 and some other judz- 
ments of the Punjab and Haryana High 
Court reported in 1974 ACJ 105 (FB), 
1976 ACJ 97, He also mentioned AIR 
1967 MP 246 and AIR 1970 J&K 5. 

7. We have had an occasion and pr- 
vilege to go through these judgments as 
well ‘as the judgment of the Bombey 
High Court reported in AIR 1969 Bom 
13 and AIR 1975 Orissa 41, AIR 1976 Raj 
173, We have also gone through AIR 
1962 SC 933 and AIR 1976 J&K 80. and 
AIR 1962 Punj 315 (FB). 


` 8. Before we proceed further it wil 
be profitable to reproduce below fer 


‘sovereign powers of the State tc 


n ~ | ‘ : 
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guidance a passage from Supreme Court 
judgment in M/s Kasturi.Lal Ralia Ram 
Jain v. The State of U.P., AIR 1365 SC 
1039 (at p. 1046): 


“There is a material distincticn be- 
tween acts committed by the servants 
employed by the State where such acts 
are referable to the exercise of sowereign 
powers delegated to public servants 
and acts committed by public servants 
which are not referable to the delega- 
tion of any sovereign powers. If a torti- 
ous act is committed by a. public ser- 
vant and it gives rise to a claim for 
damages, the question to ask is: was the 
tortious act committed by the public 
servant in discharge -of statutory func- 
tions which are referable to, anë ulti- 
mately based on, the delegation cf the 
such 
public servant? If the answer is m the 
affirmative the action for damagz2s for 
loss- caused by such tortious act will not 
lie. On the other hand, if the tortious 
act has been committed by a pubEc ser- 
vant in discharge of duties assigred to 
him not by virtue of the delegat:on of 
any sovereign power, an acticn for 
damages would lie. The act of the public 
servant committed by him durine the 
course of the employment is, ia this 
category of cases, an act of a 
who might have been employed by a 
private individual for the same pur- 
POSE sse n ; 


On the facts of the case appearing in 

the above referred to case, it was held 
by the Supreme Court that the act of 
negligence was committed by the police 
officers while dealing with the property 
of the pltffi. which they had seized 
in exercise of their statutory powers. 
It was further laid down that the power 
to arrest a person, to search him and to 
seize property found with him, are 
powers conferred on the specified officers 
by the statute and in the last analysis 
they are powers which can be properly 
characterised as sovereign powers. In 
that case, the facts were that the plain- 
tiff was arrested by the police in U.P. 
on suspicion of possessing stolen. pro- 
perty. He was searched and a good 
quantity of gold and silver was seized 
from his person under the Code of Cri- 
minal Procedure, He was released but 
the gold was seized and was deposited 
with the Head constable of the Mal- 
khana. The Head constable’ absconded 
and took away the gold with him. The 
plaintiff ‘brought an action fcr the 
return of the gold or in the alternative 


e2ervant |- 
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he made a claim fer damages: for the 


loss caused to him. It was. om these facts 
appearing in the case: that. the Supreme 
Court held that the act of the Police 
Officers in searching, and seizing the 
gold from the person of the plaintiff was 
an act referable to the sovereign 
powers delegated to the specified. police 
officers under the Criminal Procedure 
Code. 


9. The Supreme Court in the judgment 
aforesaid has noted, commented’ upon and 
explained the principle of law laid down 
in. its own earlier judgment.in State of 
Rajasthan v, Mst. Vidyawati, AIR 1962 
SC 933. In that case the petitioner’s hus- 
band and father of other petitioners had: 
been knocked down and killed by a State 
Jeep Car which was rashly and negligent- 
ly driven by an employee: of the: State of 
Rajasthan. The evidence led in that: case: 
showed that the jeep: was being taken. 
at the relevant: time from the: repairing’ 
shop to the Collector’s residence: and: 
was meant for the: Collector’s use; The 
claim. of. the petitioner was: allowed by 
the Supreme Court in upholding’ the: 
decision of the: High Court: of Rajasthan.. 
In that case the principle laid: down: was 
that the liability of the State for 
damages in: respect of the tortious act- 
‘committed by its servant’ within. the: 
scope of. his employment. and function- 
ing as such was the: same: as that. of 
any other employer. It ‘was alleged: 
before the Supreme Court. that. on: the- 
basis of the principle laid. down. in: AIR. 
1962. SC 933- (supra). the plaintiff in ATR. 
1965- SC. 1039 (supra). was. entitled to 
compensation and damages from the 
Union. of India but while repelling: this 
contention it held: (at p. 1044) 


©.. It must be conceded: that there: 


are certain observations. made in. the” 


case of State of Rajasthan ATR- 1962 SC 
933 which support Mr. Shastri’s argu- 
ment and make it. prima facie: attractive.. 
But as we: shall presently point out the: 


facts in that case fall in a ‘category. ot. 


claims which is distinct: and separate: 
from the category im which. the facts m. 
the present case fall?” 

The: Supreme Court then. observed. thats 
(at p. 1048). 


E In dealing with such cases, it 


State pleads immunity against claims’ for 
damages resulting from injury caused 
by negligent acts of its servants, the 
area of employment referable to sove- 
reign powers must be strictly determin- 
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ed. Before: such a. plea ïs upheld, the 
Ccurt must: always find that the im- 
pugned act was committed in the- course 
of an undertaking or employment which 
îs referable tc the exercise of sovereign 
powers. or to the exercise of delegated 
sovereign powers, and in the case of the 
State: of Rajasthan, ATR.1962 SC 933; 
this court took the: view- that: the negli- 
gent: act.in driving’ the jeep car from 
the workshop: to the Collector’s bungalew 
for the Collector's. use could not claim 
such a status, In. fact the employment cf 
a driver to drive the jeep car for the 
use of a. Civil. servant-is itself an activity 
which is not connected. in. any. manner 
We aad sovereign. powers of the State 
at ali...” 


Having observed that the decision in 
AIR 1862 SC 933 must be- deemed to 
have been founded on this principle of 
law, the Supreme: Court held in ATR: 1965 
SC 1039 (Supra) that such a basis 
being absent in the case before it; the 
State was not responsible for payment of' 
damages as the arrest of a person and to 
search him and’ seize the property found 
with him, are- powers conferred on the 
specified officers by the statute: and in 
the: last’ analysis: they are powers which 
can be properly characterised as sove- 
reign powers, 


10.. In: Union. of India. v. Sugrabai, ATR. 
1959. Bom. 13, the. defendant, a servant of 
the Union: of India. while. transporting a- 
machine. in the. use of the army and . 
other military, equipment. by, a military 
truck from the military: workshop to the 
School. of Artillery. by his negligent and. 
rash driving killed a person by dashing 
ths truck. against: the cycle the deceased. 
was riding. The- Union. of India was 
held. liable te pay. compensation and 
damages and: its plea for exemption on 
the basis. of. exercise of sovereign powers. 
was rejected as it. was held. that ft was 
nct necessary to transport. the said. 
eguipment through a-military truck driven 
by an.employee of the defence department. 
It. was further observed that the equip- 
ment. could have been. carried’ through a 
private carrier without any further 
material detriment to the discharge of 
the State of its sovereign functions of 
maintaining the army and training. army 
personnel. It was held. that under the 
circumstances the. defendant was - not’ 
exercising any delegated sovereign 
pewers of: the State when he transported 
the equipment’ in a military truck and. 
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caused the fatal accident. ‘by his negiix 
gence. 


11. The decision ‘in Roop ‘Lal v. Union 
of India, AIR ‘1972 J&K 22, ‘is -dlso based 
on the same principle which is that the 
State is not liable for a wrongful ect 
committed by any of its employees if the 
act is done ‘by virtue of sovereizn 
powers delegated to such public servant. 
In other words the decision lays down 
that if the act is not referable to aay 
delegation of sovereign powers, the 
State would be liakle for the torticus 
act committed by a public servant in 
-Gischarge of his official functions, . 

12. Coming to the facts of the -cese 
at hand even iif it is conceded that the 
driver of the truck, Pillei, was driving 
the motor vehicle ‘in question to Railway 
Station to bring the Jawans to unit 
Headquarters, it could not .be said that 
the statutory duty he was performing 
was referable ‘to the exercise of the 
delegated sovereign powers. The Jaweas 
_ieould have -been transported -to the unit 
headquarters ‘in .a private bus or a truck 
or in any .other vehicle, It may be that 
‘performing .a statutccy 
duty but the performance of ‘statutczy 
duty alone could -not -entitle the Union 
of India in whose employment he was 
to .claim that the ect was performed in 
exercise of .the delegated sovereizn 
powers, We have not been shown 1y 
rule or law to the effect.that the Jawans 
could be transported from one place to 
another only in military vehicles. Even 
if there may -be such a rule. or law that 
would make hardly any difference as the 
act of transporting Jawans from ane 
place to another in the ultimate analyzis 
could be performed. by private indivi« 
j . -Fhe act of 


















would. have been the -act in exercise -3f 
delegated -sovereign powers only if it was 
hown :that such an-act -could :not hare 
been performed -by private individuais, 
The performance of only :such acts coud 
be said to be in exercise of the soye 
reign powers or delegated sovereign 
powers which -could not be perform=d 
under the statute by any individual 
other than the person who.allegedly pex 
formed .the same, In AIR 1962 .SC O53 
(Supra) the mere fact that the jeep car 
was meant for the Collectar’s use was 
not held to justify the conclusion ‘that +s 
driver was exercising’ a-delegated soya- 
reign power-when the caused the acc- 
dent, In a.Full -Bench case reported in 


“Union of India v. Savita Sharma (Mir J. {Prs. 10-15} J -&K. it 


ATR 1962 Punj 315 on the facts cf ` the 


_ease it was held that the tort was not 


committed during the exercise of sove- 
reign powers and that the Union of 
India was liable. to be sued in respect of 
tert. In that case -a fatal accidens ‘was 
caused by the negligence of a driver of a 
military truck which was carrying coal 
to army ‘General headquarters in Simla. 
It wag observed by the Full Bench of 
the Punjab High Court that it is diffi- 
cult ‘to see how it can possibly be - held 
that such a routine task as the driving 
of the truck loaded with coal zrom e 
depot or store to the General Head- 
quarters ‘building at ‘Simla, prescmably 
for the :purpose of ‘heating the rooms, is 
something done in exercise of a sorereign 
power since such a ithing could obviously 
be one also 'by a private person. Simi- 
Jarly in ATR 1967 Delhi 98 an Air Force 
vehicle was engaged in carrying hockey 
‘and ‘basket ball teams to Indian Air 
‘Force :‘Station in Delhi ito play a match 
against the ‘team of Indian Air Force. At 
‘the conclusion .of ‘the match whea ‘the 
‘driver was going to park the vehide ‘he 
caused -a fatal accident by this neg] gence. . 
A plea of exercise of sovereign power 
was raised by the Union of India but it 
was rejected and the court observed 
that ‘the carrying :of hockey and wasket- 
ball teams to play a:match can Sy no 
process of ‘extension ‘be termed as exer 

cise of sovereign power. ' 


13. On the basis of the circumstances 
appearing in the case at hand we ars, 
therefore, of the view that the jcb that 
was ‘being performed ‘by appellant No. 2 
could ‘have ‘been performed by a private 
individual without any detriment to the 
State’s functions of providing of trans- 
port facilities te the jawans, l 


44. We therefore find ourselves -amable 
to agree with the learned counsel tor the 
Union of India that during the pe~form- 
ance of the act -which resulted in the 
accident and injury to the respcndent, 
the appellant No. 2 was performing a 
statutory duty referable to the exercise 
of the -delegated sovereign powers, 


15. There is however  consicerable 


‘force in the contention of the learned 


counsel for the Union of India that the 
quantum of compensation allowec - and 
damages assessed by the Claims ‘Tribunal 
were excessive and even beyond ‘the 
claim and expectations . of the raspon- 
dent herself, The. total amount af 
Rs. Iwo lakhs has been allowed b tha 
Claims Tribunal om various counts as 
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stated above, The contention that the 
learned Claims 
granting such huge amounts as compen- 
sation gets support from the fact that 
the learned Tribunal has awarded com- 
pensation on two counts much in excess 
to the claim.put forward by the respon- 
- dent herself. It is pointed out that in 
spite of the fact-that the respondent 
. Claimed only Rs. 40,000/- on account of 
pain and agony, and Rs. 10,000/- for 
medical expenses, the learned Tribunal 
in its generosity was pleased to grant 
Rs. 50,000/~ on the first count and 
Rs, 30,000/- on the second count. It has 
been contended that in awarding huge 
amounts on the remaining counts the 
learned Tribunal has erred and. the 
award of the -amount being excessive 
and unreasonable should be set aside. 
It is true that the amount of compen- 
sation and damages to be awarded in 
cases of accidents was not a matter with- 
out difficulty: and could not be arrived 
at by applying any mathematical process, 
It was however, the duty of the Tribu- 
nals and the Courts to assess the -com~ 
pensation in a fair and reasonable man- 
ner taking all the relevant facts into 
consideration. Ordinarily the High Court 
would be loath to interfere in a parti- 
_ leular assessment of the damage made by 
-ithe Claims Tribunal in matters of acci- 
dents but if it is found that the Tribunal 
has erred in either awarding large or 
low amounts and has fixed the compen- 
sation in a manner that may be termed 
arbitrary, the High Court would certain- 
ly interfere and reduce or increase the 
amount of award as the case may be. 
The resultant misfortune in an accident 
of this nature notwithstanding the bad 
luck. need not be altered into an uncalled 
for advantage and benefit in favour of 
the person involved so as to convert the 
misfortune into a treasure trove. 


16. At the time of the accident the 
respondent was of 18 years of age and 
was reading in First Year T.D.C, Since 
then she has passed several other exami- 
nations and is now doing her M.A. No 
doubt great agony and pain must have 
been caused to her at the time of the 
accident and thereafter. Her leg from 
knee downwards has been amputated. 
Undoubtedly it must have also caused 
great pain and agony to her. The very 
fact that the: disability was of a per- 
manent nature would also show that her 
agony is of a permanent nature, She 


would not be able to attend to activities. 


in her life which she would have liked 
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Tribunal has erred in. 


A.I. R. 


to attend like all other girls of her age. 
No doubt the amputation of her leg may 
affect her chances of the company of a 
proper spouse in marriage though the 
chances of a good partner in marriage 
are not completely diminished as feared 
by her learned counsel. It is true that 
the chances of her earning capacity have 
been reduced somewhat. She may not 
be able to take a job which requires 
strenuous. activity on her part but all 
the same she could take up a job of a 
Doctor, a nurse, a teacher, or a steno- 
grapher whereby she can reasonably be 
expected to engage herself in earning 
activity. While granting the damages 
on this account, the learned Tribunal] 
ought to have kept this in view. The 
father of the respondent, namely, Atma 
Ram has made a bald statement that 
while he spent twenty-two or thirty 
thotisand rupees on the treatment of the 
respondent, his son also had to spend 
two to three thousand Rupees on this 
account. It would not be reasonable to 
rely on such statements, He has stated 
that he obtained loans from various 
scurces in lieu of which he executed 
receipts and promissory notes. He has 
produced two promissory notes and one 
receipt and the amounts mentioned 
therein he claims to have been borrow- 
ed by him for the treatment of' the res- 
pondent. It has not been however, shown 
that these amounts though borrowed by 
him from various persons were actually 
spent on the treatment of the respon- 
dent. Even if it is assumed for the sake 
of argument that all such amounts were. 
in fact spent on medical treatment of 
the respondent, the total of these 
amounts comes only to Rs. 7,500/-. The 
claim on this count for a sum of 
Rs. 10,000/- which has been arbitrarily 
increased by the learned Claims Tri- 
bunal to Rs, 30,000/- would not appear to 
be reasonable and bona fide. It is ad- — 
mitted that the respondent had not to 
undergo much expense in Jammu hospital 
as well as at Safdarjang Hospital in New 
Delhi. The service and attendance In both 
these hospitals is free subject of course 
to small expenditure which the patient 
may have to undergo sometimes for pur- 
chase of some medicines, not immediate- 
ly available in the hospital. We do not 
feel inclined therefore, to grant any . 
amount on expenses for medical’ treat- 
ment as such. However, the amounts 
which have been spent for taking her 
to hospitals at various occasions for 
treatment and for amputation ‘of the 
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leg as well as for the training in tna 
use of the artificial leg and also ths 
expenses which have been incurred or 
may be incurred in future for makinz 
and fitting the artificial leg, which may 
be recurring feature in whole of [er 
life, could and should be allowed uncer 
this count, It has been stated by ker 
before the learned Tribunal that she hed 
to spend Rs. 20/- to Rs, 30/- every day 
she went to the hospital for training ete. 
A good amount undoubtedly must have 
been spent by her father for transpo-t 
ing her from Jammu to Delhi and back 
and also on maintaining her there for a 
period of about two months or so. She 
certainly will have to change the artif- 
cial leg from year to year to maintain 
its fitness in days to come. It is in tre 
evidence that the artificial leg has cost 
her Rs. 150/-, Assuming that the art-f- 
cial leg would have to be replaced 
every year, it appears to us reasonab‘e 
to grant an amount of Rs, 6,000/- on ts 
score on the basis of 40 years of her 
future life expectancy. The amount spent 
on transport from Jammu to Delhi ard 
back and also on conveyance in Delhi 
may reasonably be assessed at Rs, 4,00(/-. 


(i) Thus an amount of Rs. 16,000/- in 
all therefore, appears to us reasonaj_¢ 
for compensation on account of medical 
treatment as the medical treatment 
could not be obtained without und=-- 
going these expenses. 

(ii) Damages on account o? pain «ard 
sufferings could be assessed reasonably 
at Rs. 15,000/~. 

(iii) Though, the respondent has not 
been completely disabled but the čz- 
ability being permanent and was like? 
to put her to disadvantage in compariscn 
to others of her age, we consider that =n 
amount of Rs, 12,000/- on this score 
would be proper compensation. 


(iv) As we have said above, it is mt 
likely that the chances open to her fer 
earning decent living in future hare 
been very much reduced by the acd- 
dent. Butthere isno gainsaying the fact 
that all avenues open to others of her 
education and age may not still be open 
to her. On this sub-count we feel che 
deserves to be compensated, It is equally 
true to say that in days to come because 
of an amputated leg, the enjoyment ef 
life shall be greatly reduced, We, the-e- 
fore, allow as compensation Rs. 15,000/- 
on both these sub-counts. 


17. The respondent has filed cross- 
objections and has demanded interest cn 
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the amount of the award from tae date 
of the claim and not from the date of the 
order as ordered by the learned Claims 
Tribunal, The question of granting 
interesf came up before this court in a 
case namely, Union of India v. P.S, © 
Mahal, and is reported in AIR 1976 
J&K 80. It has been held thereia that 
the interest is payable from the date of 
claim and not from the date of order. 
Relying on this judgment we haid that 
the learned Claims Tribunal has erred 
in allowing interest from the date of 
order and not from the date of the 
claim. We, therefore, allow interest at 
6% per annum from the date of the 
claim, We have however, granm-ed an 
amount of Rs,- 6,000/- as compensation to 
the respondent for purchase of ertificial 
leg in the days to come, No interest can 
be granted on this score as the amount 
is likely to be spent in future. . 


18. To this extent we modify the 
award of the learned Claims ‘Tribunal 
dated 18-1-1978, and direct that an 
amount of Rs. 52,000/- be paid py the 
appellants as compensation and éamages 
for having caused serious injury to the 
respondent in the accident caused by the 


.rash and negligent driving of th army 


vehicle by appellant No. 2. We further 
direct that out of this amount Rs. 31,000/- 
shall be paid by the Union of India and 
balance of Rs. 1,000/- by appellant No. 2 
to the respondent. We also direct that 
interest at the rate of 6% per annum 
shall be payable and shall be ca culated 
for an amount of Rs, 46,000/~ frem the 
date of the claim filed by the respon- 
dent up to the date of the order. She is 
also declared entitled to the costs of the 
petition throughout. i 
ANAND, J.:— I agree. 
Order accerdingly 





AIR 1979 JAMMU & KASHM® 13 
G. M. MIR, J. 
Krishen Kumar Khosa, Petitioner v. 
Krishen Lal and others, Respomdents. 


Civil Original Petn, No. 1 ef 1978, 
D/- 22-8-1978. 


(A) Trusts Act (2 of 1882), S 34 — 
Application under — Forum -—~ District 
Court has exclusive jurisdiction te en- 
tertain and hear it — High Cozrt has 
no such jurisdiction by virtue ef Sec- 
tion 56 (2) read with S, 108, J. & K. 


IV/IV/E678/78/KSB 


14 J.&K, (Pr. 1] Krishen Kumar v. Krishen Lal (Mir J.) - 


Constitution Act, 1996 — (J. & K, Con- 
stitution Act (1996), Ss. 56 (2) -and 102). 
No doubt the High Court is a court 
of record and under the ‘provision of 
5. 56 (2) of the -J.&K, Constitution 
Act of 1996 all suits and proceedings, 
the valuation of which was Rs, 10,000/- 
or above had to be instituted in the 
‘High Court yet Sec, 102 of the J. &K. 
Constitution while saving the existing 
jurisdiction of the High Court has 
specifically laid down that “subject to 
the provisions of. this Constitution and 
to the provisions of any law for the 
‘time being in. force, the jurisdiction of 
‘the High Court ......... shall be ‘the 
‘same as immediately before the com- 
‘mencement of his Constitution.” The 
Trusts Act was in force at the time 
ithe J.&K. Constitution was framed 
‘and enforced. The jurisdiction of ‘the 
‘High ‘Court is therefore, subject to the 
‘previsions of ‘the Trusts Act, and the 
Trusts Act manifestly confers the 
powers of hearing a petition u/s 34 on 
‘the principal Civil Court of original 
jurisdiction, which is the District 
‘Court. The petition therefore, u/s 34 
of the Trusts Act is ‘to be heard and 
‘tried only in the court of District 
: Judge irrespective of the valuation of 
‘the ‘subject matter placed by the peti- 
tioner, - (Para 4) 
‘Anno: AIR Man, (3rd Edn), Trusts 
Act, S. 34, N. 11, 

{B) Trusts Act (2 of 1882), S. 34 — 
Expression “epinien, advice or direc- 
tion” — Interpretation of — Scope and 
object of section. 

The words “opinion, advice or direc- 
tion” in S. 34, Trusts -Act,. must ` be 
read together as meaning nothing 
more than guidance. Under S. 34 the 
Court exercised what may be called 
its consultative jurisdiction, giving 
guidance ‘to’a- trustee who ‘presumably 


asks for it, because he wants it and 
intends to follow iif. Section 34 is in- 


tended to .‘enable a trustee to -obtain 
the Courts guidance in suitable mat- 
‘ters for ‘his protection. ‘The advice, 
opinion or direction given under ‘S, '34 
isnot an order binding on parties and 
disobedience to it does not involve 
committal for contempt. It does not 
‘envisage a situation- where a person 
claiming to ‘be a trustee ‘can be: instal- 
led as such by an ‘order of ‘the ‘Court. 
AIR 1945 Sind 81 and AIR 1934 Oudh 
118 (2) Rel, on. - ‘(Para’ 5) 


‘ed as a civil suit. 


A. I. Re 


Hence, where the contents of tha 
petition under S, 34 showed that tha 
petitioner sought a declaration to the 
effect that he and not respondent 1 
was entitled to-the office of the trus- 
tee and the petitioner did not seek 
any guidance but a declaration involv- 
ing questions of detail and importance. 

Held that the proper remedy in such 
‘a case was a suit under S, 92, Civil 
P.C, and not an application under 
S. 34 or any other provision of the 
Trusts Act, (Para 5) 

Anno: AIR Man, (3rd Edn), Trusts 
Act, S. 34, N. i and 2. 

(C) Trusts Act (2 of 1882), S. 34 — 


Petition under made te High Court 
not maintainable — Cannot ‘be con- 
verted into suit under S. 92, Civil 


P.C. — (Civil P.C. (1908), S. 92). 

A civil suit under the Code of Civil 
Procedure would ‘be entirely different 
from the proceedings under S. 34 of 
the Trusts Act. The petition u/s 34 of 
the Trusts Act cannot be as such treat- 
(Para 6) 

Anno: AIR Man, (3rd Edn), Trusts 
Act, S$. 34, N. i. 


Cases Referred: Chronological Paras 


AIR 1966 SC 8 5 
AIR 1965 SC 342 5 
AIR 1953 Nag 89 (FB) 5 
AIR 1945 Sind 81 (FB) 5 
AIR 1934 Oudh 118 (2) 5 


5. P, Gupta, for Petitioners R., P, 
Bakshi, for Respondents. E 
ORDER :— In this application u/s 34 
of the Trusts Act it has been stated 
that in. the city of Poonch a Dharam- 
shalla known as Waziri Deni -Sahiba 
Dharamshalla exists and with this 
Dharamshalla large chunks of land 
and other immoveable property was 
attached. A school was also ‘being run 
‘by the trust of which Bhai Dharam 
Dutt was the Managing trustee and 
Sole patron. Shri Bhai Dharam Dutt 
was. known as Shri ‘Guru Maharaj. He 
passed away on 9-5-1978. By a. will 
dated 23-4-1972 Shri Guru Maharaj 
‘had appointed Shri Krishen Lal, res- 
pondent No. 1 as his successor ‘but 
this will was revoked by him on 17-8 
1975, It was on 21-11-1977 that Shri 
Guru Maharaj executed a document in 
favour of the petitioner appointing 
him Mohatamim of the Trust supersed- 
ing all previous appointments and do- 
‘cuments executed in this behalf ‘by 
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him, Under this. document Shri Guru 
Maharaj provided that the petitiorer 
wasto be the Managing head and pat- 
ron temporarily till another Managing. 
trustee was appointed according to the 
terms of the document, Also a com- 
mittee to manage the affairs of the 
trust was appointed. The document: 
further stated that the petitioner wll 
surrender his rights to the permanent: 
Managing trustee who. shall. be so ap- 
pointed later. There were some other 
recitals made in the deed: In dire:t 
contravention off the contents of this 
document, the petitioner states, that 
after the death of Sri Guru Maharzj, 
respondents 1 and 2 have forcibly 
taken over the possession of the præ- 
perty of the trust and usurped tke 
functioning of the petitioner, as well 
as of the Managing Committee. It is 
further alleged that respondent No. I 
has set himself up as the male her 
trustee of Shri Guru Maharaj which 
he could not have done in view ofthe 
document executed by Shri Guru Maha- 
Taj on 21-11-1977, Under the circum- 
stances it has become difficult for the 
petitioner to discharge the duties and 
functions entrusted to him under the 
document executed by Shri Guu 
Maharaj, In para 19 of the petition, it 
has been specifically prayed that this 
court may give a declaration to. tte 
effect that: 

(i) respondent No: lis not a. legal 
-~ Managing trustee; 
= Gi) he cannot administer or reveal 
any Guru Mantra to. any person i= 
terested in the institution. ; 

(iii) he cannot aet in contravention 
of the contents of the document exect-- 
ted by Shri Guru Maharaj;. 

Gv) though he is a relation of Siri 
Guru Maharaj he is not entitled to 
work as a trustee in accordance with 
the said document; and ` 


(v) respondent. Ne: 2 cannot act :8 
' Secretary to the Managing Committee. 
It is. prayed that a direction in ths 
regard be given after due consider- 
tion of all the circumstances: narrated 
above. An affidavit. in support of thece 
contentions. was also filed. 


2 Mr, R. P. Bakshi filed objectiors: 
on behalf of respondents I, 6 and: 7, 
He raised many objections and intor 
alia stated that the petition is not 
maintainable as the - same had: to 


te. 
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filed u/s. 3£ of the Truste Act in. the 
principal Civil: Court. of original juris- 
diction. which in the instant. cass was 
the Court: of District Judge; Foonch. 
His. second preliminary objection. was 
that: the petitioner net. being a. trustees, 
has no: locus standi to: file an applica- 
tion u/s 34. of the Trusts: Act. Hé third! 
objection wes that the petition was 
not maintainable as the: same was not 
filed: for seeking opinion, advice, direc~ 
tion from. the court regarding ary. pre~ 
sent question for management. or <edmin-- 
istration. of the trust property, H was 
further stated in the objections that? 
from a mere perusal. of the: ccntents. 
of the petition, it would be apoarenti - 
that. what the petitioner: was seeking’ 
was. neither advice nor direction. ncr: 
opiniom but he was seeking: the re- 
moval of respondent No. t from the 
management. and trustship cf the trust 
property, which could not be dome u/s: 
34 of the Trusts: Act. It was further 
Stated in the objections that questions 
of. detail, difficulty and: importance- 
being involved in the- petition. the 
same could net be entertained under 
the: provisions of the Trusts Act. 

3. In view of the importance. of the. 
objections raised, the learned counsel 
for the parties advanced their argu- 
ments. 

4, The first objection raised’ was 
that Sec. 34 of the Trusts Act =nvis- 
ages a petition being’ submitted in the 
principal’ Civil Court of original juris- 
diction and in this case that court was 
the courtof the District Judge, Poonch. 
It was contended by Mr. Baksh. that 
Sec, 34 of the Trusts Act specicically. 
lays down a forum for consideration 
of such petitions and by. implication 
it would mean that no other forum 
would have the jurisdiction to santer- 
taina petition u/s- 34 of the Trus-s Act. 
For the sake of convenience Sec, 34. 


‘of the Trusts Act is reproduced below: 


“34. Any trustee may, without. insti- 
tuting a suit, apply by petition to a 
principal Civil. Court. of original juris- 
diction for its opinion, advice, of 
direction. on any present. questions res- 
pecting: the management or administra- 
tien. of. the trust-property other than 
questions of detail, difficulty o? im- 
portance, not proper in the opinion of 
the Court for summary disposal.” | 
In view of this Mr, Bakshi submitted. 
that the forum: chosem by the petitioner 
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for filing the application u/s 34 ofthe 
Trusts Act has no jurisdiction to en- 
tertain and dispose of the matter. It 
was admitted by Mr. Gupta that the 
principal Civil Court of original juris- 
diction with reference to the matter 
at hand was the District Court at 
Poonch, but he contended that in view 
of the valuation put by him at Rupees 
Two lakhs in the petition, the only 
court to which an application u/s 34 
of the Trusts Act would lie under the 
. circumstances, would be the High 
Court which alone has the jurisdiction 
to try the suits and proceedings of 
such valuation, He contended that the 
High Court is a ‘court, of record and 
by virtue of sub-sec. (2) of Sec- 
tion 56 of the J&K Constitution Act 
-of 1996 the High Court has been de- 
= clared to have jurisdiction to hear and 
determine any original civil suit or 
other proceedings of which the value 
isnot less than Rs, 10,000/-, and every 
such suit or proceedings has been 
directed to be instituted in the High 
Court. Elaborating this contention fur- 
ther Mr. Gupta submitted that the 
: jurisdiction conferred on the High 


` Court vide sub-sec, (2) of Sec. 56 of 


the Constitution Act of 1996 has been 
‘kept in tact and saved vide S., 102 of 
the J&K Constitution, and as such all 
suits and proceedings the valuation of 
which exceeded Rs. 10,000/- have to 
be instituted in and tried by the. High 
Court, This contention however is 
fallacious, No doubt ‘the High Court is 
a court of record and under the pro- 
vision of the Constitution Act of 1996 
all suits and 











above had to be instituted in the High 
Court yet Sec. 102 of the J&K Con- 
stitution while saving . the 
jurisdiction of the High Court has 
specifically laid down that “subject to 
the provisions of this Constitution and 
any law.-for the 

the jurisdiction 

. shall be the 
same as immediately before. the com- 
mencement. of this Constitution.” The 
powers and jurisdiction of the High 
Courtno doubt have been saved u/s 102 
of the J&K Constitution but-the sav- 
ings are subject to the provisions of 
the Constitution and to the provisions 
of any law for the time being in 


force, The Trust Act was in force at 


i 


proceedings, the valua-— 
tion of which. was Rs. 10,000/- or 


existing . 


A. LR, 


the time the J&K Constitution was 
framed and enforced. The jurisdiction 
of the High Court is therefore, sub- 
ject to the provisions of the Trusts 
Act, and the Trusts Act manifestly con- 
fers the powers of hearing a petition 
u/s 34 on the principal Civil Court of 
original jurisdiction, which is the Dis- 
trict Court. The petition therefore, 
u/s 340f the Trusts Act is to be heard 
and tried only in the court of District 
Judge irrespective of the valuation of 
the subject-matter placed: by the peti- 
tioner. I am therefore, not in agree- 
ment with Mr, Gupta when he says 
that this Court has the jurisdiction to 
entertain a petition u/s 34 of the Trusts 
Act in view of the provisions of. the 
Censtitution, 


3. From a bare perusal of the peti- 
ticn it becomes obvious that the peti- . 
tioner is not in possession of the Trust 
property but is desisous of getting 
himself declared a trustee in opposi- 
ticn to respondent No. 1 who accord- 
ing to. him, has usurped his. functions 


-to which he was entitled to under the 
- Guru Jee’s alleged will, Obviously the 


petition was not for seeking any ad- 
vice, opinion or direction from the 
court. It raised questions of difficulty 
detail and of importance which could: 
not be disposed of in summary pro- 
ceedings as one at hand. Mr. Gupta 
has vehemently argued that he was 


` entitled to seek the direction from ‘the ` 
according to him~ — 


court which would 
includeeven a declaration to the effect 
that it was in fact the petitioner who 
was the trustee and not respondent 
No. 1, He has cited some authorities 
such as AIR 1953 Nag 89 (FB), AIR 
1955 SC 342, and AIR 1966 SC 81 in 
suvport of his contention that the ex- 
pression “direction” means and in- 
cludes an order of the court and does. 
not merely mean an advice or opinion 
On a perusal of these judgments I am 
however, of the view thet the expres- 
sion ‘direction’ as used in the Trusts 
Act has entirely a different meaning 
than the meaning that may have been 
given fo it in various other enactments 
discussed in the above said judgments. 
Though Mr, Gupta has, remarked the 
interpretation laid down on the expres- 
sicn “opinion, advice, and direction” ap- 
pearing in S. 34 of the Trusts Act in 
Muhammad Hashim Gazdar, AIR 1945 
Sind 81 (FB) and AIR 1934 Oudh 118 (2) 


we 
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being the interpretation laid down 
long ago and therefore not applicable 
to the situation prevailing in 1978, yet 
I am of the view that the meaning of 
the expression used in Sec, 34 of zhe 
Trusts Act having been directly at 
issue in the said judgments, the inte-- 
pretation placed in the said judgments, 
on this expression was not only ap- 
propriate and correct at the time of 
the passing of the said judgments but 
still continue to be the only interpre- 
tation that may possibly be given. in 
AIR 1945 Sind 81 (supra) it has been 
laid down as follows: 

“The words “opinion, advice, or 
direction” in Sec, 34 Trusts Act, mast 
be read together as meaning nothing 
more than guidance, Under S, 34 the 
Court exercised what may be called xs 
consultative jurisdiction, giving guidance 
to a trustee who presumably asks for 
it, because he wants it and intends <o 
follow it, Section 34 is intended <o 
enable a trustee to obtain the Coucf’s 
guidance in suitable matters for his 
protection, The advice, opinion er 
direction given under Sec. 34 is not 
an order binding on parties and čis- 
obedience to it does not involve com- 
mittal for contempt. ......... “ 


Iam in respectful agreement with 
this interpretation of the crucial words 
appearing in Sec. 34 of the Trusts Act. 
Judging the petition at hand in this 
context, it’ is obvious that the peti- 
tioner does not seek any guidance but 
a declaration involving questions of 
detail and importance, From the com- 
tents of the petition it appears that 
the petitioner seeks a declaration io 
the effect that he and not respondent 
No. 1 is entitled to the office of fhe 
trustee. The proper remedy in such a 
case would be a suit u/s 92 of fhe 
Civil Procedure Code and not an 
application under Section 34 of fte 
Trusts Act or under any other prc- 
vision of the Act. In AIR 1I% 
Kerala 171 it has been laid down thet 
Sec, 34 of the Trusts Act provices 
for the trustees right to apply to ike 
Court for opinion, advice or direction 
in the management of the trust prc- 
perty and at the same time it embc- 
dies the limitations covering such mat 
ters. Even if a petition is filed by a 
proper person u/s 34 of the Trusts Act 
but it involves matters of difficulty cr 
importance not proper in the opinion 
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of the court for summary dispcsal the 
petitioner could be given no relief ex- 
cept a direction to file a proper suit, 
Sec. 34 of the Act envisages zircum- 
stances in which a trustee seeks guid- 
ance to safeguard his rights and to 
have the protection of the Cowrt, It 
does not envisage a situation where a 
person claiming to be a trustze can 
be installed as such by an order ofthe 
Court. l 


6. Mr. Gupta in his replication has 
submitted that even if it was found 
that the petition u/s 34 of the Trusts 
Act was not maintainable, the same 
may be treated as a suit and as the 
valuation given by him was Rupees 
Two Lakhs, the High Court alcne has 
the jurisdiction to try the same, It ap- 
pears that entirely a new matter has 
been introduced in the replication 
which could not be entertained. The 
petitioner could not be § entertained. 
The petitioner could not be permitted 
to blow hot and cold in one and the 
same breath. It is not a question of 
treating a revision petition as an ap- 
peal or vice versa, A civil suit under 
the Code of Civil Procedure weculd be 
entirely different from the proceed- 
ings under S. 34 of the Trusts Act. The 
petition u/s 34 of the Trusts Act can- 
not be as such treated as a Civ] Suit. 


7. The preliminary objections raised 
by Mr, Bakshi are, therefore, upheld 
and the petition is as such dismissed. 
I however make no order as tc costs. 

Petition dismissed. 
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State of Jammu and Kashmir, Appel- 
lant v. Abdul Ghani Patwari and nother, 
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Letters Patent Appeal No. 15 af 1976, 
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(A) J. & K Government Servanis Pre- 
vention of Corruption (Commissien) Act 
(11 of 1962), S. 17(5) — Provision is 
mandatory — Copy of proceedinzs not 


*(Against judgment of Mian Jalal-nd-Din, 
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supplied to. accused — Proceedings and 
consequent order of dismissal are vitiat- 
ed — (Interpretation of Statutes), _ 
The provisions of S, 17(5) are manda« 
tory and the non-supply of copy of the 
proceedings to the accused vitiates the 
proceedings and the consequent order of 
dismissal. Since there is non-compliance 
of a mandatory provision ‘prejudice to 
accused ig presumed. in the case, 1976 
Kash LJ 359, Affirmed. AIR 1974 SC 
1682; AIR 1964 SC 286 and AIR 1975 
SC 1012, Relied on. (Para 9) 


The question, whether a particular 
‘provision is mandatory or directory, is 
seldom free from difficulty. The use of 
the word “shall” in a statute, though 
generally taken in a mandatory sense, is 
yet not conclusive of its nature. A pro- 
vision, which is mandatory in form, 
may nevertheless be directory in sub- 
stance, and vice versa, and the language 


employed in it may not provide a sure. 


index, One of the tests, for determining 
the nature of a provision is the object 
sought to be achieved by the Statute, 
The legislative intent plays an important 
role in determining, whether a provision 
is mandatory or directory, Another 
guide, for determining the nature of a 
provision is, whether it entails any penal 
consequences, for, a penal statute has to 
be strictly construed in favour of the 
accused. (Paras 6, 7) 
- The two amendments, which sub-s. (5) 
has undergone in the years 1967 and 
1969, clearly reflect the intention of the 
legislature to widen the scope of tha 
information sought to be conveyed to an 
accused, to know his case fully, in 
order to enable him to make an effective 
representation to the Governor, before 
any penal consequences may be visited 
upon him, A provision was made in_ the 


year 1967 to provide him a copy of the _ 
report of the (Commission, but only, 
where certain kinds of punishments were ` 


recommended. This wag not considered 
enough, and the sub-section was again 
amended in the year 1969, with a view 
to widening the scope of information to 
be supplied to an accused. Consequently, 
the words “copy of the report” were 
replaced by the words “copy of the 
proceedings” and the condition of the 
nature of the punishment was also 
removed. An accused, therefore, became 
entitled to copy of proceedings in all 
eases where he was found guilty by the 
Commission, regardless of the nature of 
‘ the punishment to be imposed on him. 

(Para 3) 
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ALR, 
Tne provisions of S. 173(43 of the 
Criminal P, C; cannot be relied. upon 
by way of analogy, The expression “copy 
of zhe report” and “copy of the proceed- 
ings” are not interchangeable. 
(Paras 9, 10) 


Further, the legislature in enacting 
sub-section (5) has-made a solemn com« 
mitment to the accused, that he would 
be supplied a copy of the proceedings 
before he shall be asked to submit his 
defence. This assurance has to ba 
honoured, whether or not such a copy is 
really needed by the accused. May be 
tha; in some cases an accused entirely 
depends upon this assurance, Looking 
at ihe- problem from another angle, tha 
term “copy” in the. sub-section . must 
mean the true copy, which is -not a 
translation of the original, but is written 
in the same language in which its origi« 
nal is written, Copy also does not mean 
a mere gist or substance of its original. 
Copy of Commission’s report may seldom 
satisfy these fundamental requirements, 
Thus on its plain terms provisions of 
sub-section (5) must be complied with in 
each case irrespective of its peculiar 
facts and circumstances, however incon« 
verient the prosecution might feel in 
doing so, A provision of law, which is 
oth2rwise unqualifying, cannot be ap-« 
plied, according to the facts of each 
individual case, AIR 1975 SC 2299, Foll. 

(Para 11) 


(B) J. & K. Government Servants’ 
Prevention of Corruption (Commission) 
Act (11 of 1962), S. 17(5) — Supply of 
copy of proceedings to accused — Ex~ 
pression “proceedings’.— Meaning of — 
(Words and Phraseg — “Proceedings”’.) 


Keeping in view the Legislative intent 
and the amendments and the purpose of 
S. 17(5) “copy of the proceeding” should 
mean and include, not only copies of the 
statements of witnesses, the charge-sheet 
and the final report of the Commission, 
but may also include copies of the 
written statements of the accused and 
such interim orders passed by the 
Commission, which have a bearing on 
the defence of the accused, A Commis- 
sion, for instance, might have closed 
de“ence evidence without any justification 
or.even refused the prayer of the accuse 
ed to cross-examine a prosecution wit- 
ness by recording its reasons in a sepas 
raze order, Copies of all such interim 
orders must also be supplied to him. The 
aczused requires copies of all these 
dccuments and «orders, for twofold 
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purpose, on the’ one hand, of explai-mg 
the circumstances appearing against: -im 
in the evidence, and on the other haed, 
of establishing: his innocence, But cc-es 
of other documents. or orders, wasch 


have neither any bearing on the præe- _ 


cution case nor. on the defence of -he 
accused, need not be supplied to fom, 
though ‘the same may also. ‘fall .wilain 
the - wider definition of the tem 
“proceeding”, Putting in a nutsn=ll, 
copies ‘of the proceedings, should mean 
and include, copies -of all those d:zu- 
ments and orders, which disclose x0ot 
only the prosecution case, but wich 
have also a direct bearing on the defe=ce 
of the accused, Interpreted thus, ccb- 
section (5) will be no more incapable of 
a reasonably strict compliance, 

(Para. -4) 
Cases Referred: " Chronological Paras 


AIR 1975 SC 17: (1974) 2 SCC 777: 1275 

Tax LR 1208 | 13 
AIR 1975 SC 1012: (1975) 1 SCC 597 9 
AIR 1975 SC 2299 11 
AIR 1974 SC 1682: (1974) 2 SCC 33 6 
AIR 1964 SC 286: (1964) 1 Cri LJ 167 10 


AIR 1957 Mad 505 12 
AIR 1957 Mad 508: 1957 Cri LJ 866 12 
AIR 1956 SC 116: 1956 Cri LJ 291 12 

A, K. Malik, for Appellant; N IL 


Shahdad and P, L, Handoo, for See 
dents, 


KOTWAL, J.:—— This ed was iai- 
tially heard by two of us, nam=y, 
Anand J. and myself, and we being of 
the view, that the controversy involved 
in the appeal was of some importazre, 
which needed an authoritative pronour=e- 
ment by a larger Bench, we recomme~i- 
ed constitution of-a larger Bench to hear 
the appeal. That is how it has teen 
placed before a Full Bench. 


2. The facts leading to the appeal, 
briefly put, are as follows: The resp-a- 
dent, a Govt. servant was tried by he 
Anti Corruption Commission (non-gazatt- 
ed), under the Jammu and Kashmir G>+t, 
Servants Prevention of Corruption (Ccm- 
mission) Act, 1962, hereinafter referred 


to as ‘the Act’, and was found guilty. ‘he 
' ‘Commission accordingly transmitted Hs 
‘report to the Governor, 


recommencing 
therein certain punishments, short 3f 
dismissal from service, to be imposed »n 
him. The Governor issued a notice to the 
respondent to show cause as to why he 
be not dismissed from service and ev=n 
after considering the reply of the rs- 
pondent, imposed on him the puni- 
ment of dismissal from service.. The 
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respondent not only challeng2d this 
order in ‘a writ. petition,: but also 
challenged the. entire proceedings before 
the Corhmission on a number of grounds 
including the one — and witk . which 
alone we are concerned, that as he was 
not supplied copy of “the prozeedings 
along with the show cause notice issued 
by the Governor which was a mandatory 
requirement of ‘sub-section (5) of Sec- 
tion 17 of the Act, not only the order 
under which he was dismissed from 
service, but also the entire prozeedings 
before the Commission stood vitiated. 
No other ground excepting the one of 
non-compliance with . sub-section (5) of- 
Section 17 found favour with the learned 
single Judge (Mian Jalal-ud-Din J., now 
Hon’ble the Chief Justice), who accord- 
ingly issued a writ, but only to the 
limited extent of quashing the proceed- 
ings taken onwards from the stage of 
sub-section (5). The learned Judge was 
of the view, that provisions of sub- 
section (5) were mandatory, az such, 
their non-compliance vitiated the final 
order passed by the Governor. The State 
has felt aggrieved of this order, hence 
the appeal, > 

3. We have heard not only the ianed 
counsel for the parties, but a&o Mr. 
P, L, Handoo, who was perm-tted-to 
argue as an intervener, but only on the 
points involved in the appeal, 

4. In support of the appeal, M7. Malik 
has urged three grounds. His first ground 
is, that the provisions of sub-section (5) 
of Section 17 of the Act are no: man- 
datory, but only — directory, and their 


‘non-compliance in the absence >f any 


prejudice. to-an accused, shall b2 of no 
consequence, Since no prejudize had 
been pleaded by the respondent, 20 writ 
eduld be issued in his favour, The other 
ground , relied upon by the learned coun- 
sel is, that even if these provisions are 
deemed to be mandatory still thar non- 
compliance would not be material. where 
an accused knew or could have other- 
wise means of knowing the con:ents of 
the proceedings. As the respordent in 
the instant case had -the knowkedge or 
at least the means of acquiring the 
knowledge. of . the proceedings, th order . 
under appeal was bad in law. “lis last 
ground is that the expression Sopy of 
the proceedings’ occurring in sub-sec- 
tion (5) is too vague and genera. which 
could not reasonably admit .of . strict 
compliance, 


5. For a better appreciation of ‘the 
‘i would be 
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necessary to go through the legislative 
history of sub-section (5) of Section 17. 
The Act was enforced in the year 1962, 
In sub-section (5) as originally stood 
there was no provision for supplying 
any material to an accused, The sub-sec~ 
tion as ‘it stood then read like this: 

(5) Before accepting the recommen- 

dation of the Commission the accused 
' shall be called upon to show cause 
against the particular punishment to be 
imposed upon him.” 
The first amendment was made. in it 
vide Act No, IV of 1967, and a provision 
included in it, that an accused shall be 
entitled to a copy of the report, provided 
the punishment recommended was either 
dismissal or removal from services or 
even reduction in rank. The sub-section, 
accordingly, came to be read as below: 

“If the penalty recommended by the 
Commission ig that of dismissal, removal 
from service oy reduction in rank, the 
accused shall be supplied with a copy 
of the report of enquiry and before 
accepting that recommendation the 
accused shall be given further opportu~ 
nity to.show cause why the penalty 
recommended be not imposed on him.” 
The last amendment, and with which 
we are mainly concerned in this appeal, 
was made in sub-section (5) vide Act 
No. XVIII of 1969, and this sub-section, 
after the said amendment, acquired the 
following form: 


*(5) After the Commission submits its 
recommendation and after the Governor 
arrives at a provisional conclusion in 
regard to the penalty to be imposed, the 
accused shall be supplied with a copy of 
the proceedings of the inquiry and called 
upon to show cause by a particular date 
why the proposed penalty should not be 
imposed upon him.” ae 

6. The question, whether a particular 
provision is mandatory or . directory, is 
seldom free from difficulty. The use of 
the word ‘shall’ in a statute, though 
generally taken ïn a mandatory sense, is 
yet not conclusive of its nature. A- provi- 
sion, which is mandatory in form, may 
nevertheless be directory in substance, 
and vice versa, and the language em- 
‘\ployed in it may not provide a sure 
index, One of the tests; for determining 
the nature of a provision, is the object, 


sought to be achieved by the Statute. . 
The legislative intent plays an important ` 


role in determining, whether a provision 
is mandatory or directory. In Re: Presi~ 
dential Poll Special Reference No. 1 “of 
1974: ((1974} 2 SCC 33): (AIR 1974 SC 
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1682) Ray C, J. stated the law on the 
point in the following words: fat p, 1686 
of AIR), 

“In determining the question whether 
a provision is mandatory or directory, 
the subject matter, the importance of the 
provision, the relation of that provision 
to the general object intended to ba 
secured by the Act will decide whether 
the provision is directory or mandatory, 
It is the duty of the Courts to get at the. 
real intention of the Legislature by 
carefully attending to the whole scope of 
the provision to be construed. The key 
to the opening of every law is tha 
animus imponentis, the intention of the 
law maker expressed in the law itself, 
taken as a whole.” 


7 Another guide, for determining th 
nature of a. provision is, whether it 
entails any penal consequences, for, a 
penal statute has to be strictly construed 
in favour of the accused. Let us, there~ 
fore, examine the provisions of sub- 
seclion (5) in the light of these funda- 
mental principles, 


8. The two amendments, which sub=- 
sec. (5) hag undergone in the years 1967 
and 1969, clearly reflect the intention 
of the legislature to widen the scope of 
the information sought to be conveyed to 
an accused, to know his case fully, in 
order to enable him to make an effectiva 
representation to the Governor, befora 
any penal consequences may be visited 
upcn him. Whereas, a necessity was 
felt to supply information to an accused, 
as to what was the final outcome of the 
encuiry against him, a provision ‘was 
maje in the year 1967 to provide him 
a copy of the report of the Commission, 
but only, where certain kinds of punish- 
ments were recommended, This was not 
considered enough, and sub-section was 
agin amended in the year 1969, with a 
view to widening the scope of informa- 
tion to be supplied to an accused, Conse~ 
quently, the words ‘copy of the report’ 
were replaced by the words ‘copy of the 
prceceedings’ and the condition of the 
nature of the punishment was also 
removed. An accused, therefore, became 
entitled to copy of proceedings in ail 
cases where he was found guilty by the 
Commission, regardless of the nature o 
the punishment to be imposed on him, ' 


9. An adverse. report of the Commis» 
sion undoubtedly entailed penal conse» 
quences, Besides recommending any one . 
or more of the punishments.. provided 
in sub-section (1) of Section 17, the Com<: 
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mission could also recommend 
prosecution of the accused in a court >í 
law, Another important feature of tke 
Act was, that neither the report of the 
Commission, nor the final order passed 
by the Governor, wag open to scrutiny 
by any court, Once the Governor accept- 
ed the findings of the Commission, Irs 
order became final, It was perhaps for 
these reasons, that the legislature intend- 
ed to provide fullest information to ar 
accused, to enable him to make out his 
defence, as effectively as possible, This 
legislative intent must, therefore, play 
an important role, in determining wh:- 
ther the provisions of sub-section (5 
are mandatory or merely directory. 
The penal nature of the Act, couplec 
with the aforesaid legislative intent, anc 
the use of the word ‘shall’ in it, car 
lead to one and only one conclusion 
that the provisions of sub-section (5) are 
mandatory, and not merely. directory. 1 
am not impressed with the argument pt 
Mr, Malik, that the expressions ‘copy o 
the report’ and ‘copy of the proceedings 
used in sub-section (5) in the years 1957 
and 1969 respectively, were only inte- 
changeable. As held by their Lordshiz: 
of the Supreme Court in Dhoom Singk 
v. P. C. Sethi, (1975) 1 SCC 597: (AIR 
1975 SC 1012) “a statute must be con- 
strued ut res magis valeat quam pereat 
~- {so that the intention of the legislature 
may not be treated as vain or left tc 
operate in the air.” 


10. Mr. Malik then attempted to drax 
an analogy between the provisions of 
sub-section (5) of Section 17 of the 
Act and sub-section (4) of Section 17ë 
of the Code of Criminal Procedure, ač 
argued, that as sub-section (4) of Sec- 
tion 173, which too provides for supply- 
ing copies to an accused, has been heic 
to be merely directory by the Supreme 
Court in Noor Khan v. State of MRaja- 
sthan, AIR 1964 SC 286, sub-section © 
of Section 17 must on parity of the 
reasoning, be held to be only directory 
and its non-compliance inconsequential 
in the absence of any prejudice to the 
accused. This argument of the learnec 
counsel is also untenable. .Sub-section (4 
of Section 173 has been held to be 
. directory, in the light of other provisiors 
more particularly, Section 537, containe¢ 
in the Code of Criminal Procedure. The 


Code has itself defined, as.to which of ùs. 


provisions are mandatory, a = non-corm- 
pliance whereof would vitiate a trim! 
or other proceedings. Section 530 of the 
Code speaks of such provisions, Ses- 


State of J.& K. v, Abdul Gkrani (FB) (Kotwal J.) . 
criminal. 


- totally illiterate, 
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tion 173(4) is not included in this section, 
Sections 529, 531, 532, 533, 535, 526 and 
537 deal with those provisions, a non- 
compliance whereof alone would not be 
sufficient to vitiate any trial or proceed~ 
ing, By the simple process of elimina-~ 
tion; Section 173 would fall unde- Sec- 
tion 537 and its non-compliance would 
not be material in the absence of any 
resultant prejudice to an accused, -t was 
in these circumstances, that the Suoreme 
Court in Noor’ Khan’s case (supra; held, 
that the provisions of sub-section (4) of. 
Section 173 were only directory. There 
are no such provisions in the Act and 
consequently no such analogy is either 
permissible or even desirable. It i; now 
well settled, that no prejudice may be 
shown by an accused, where a man- 
datory provision of law has not been 
complied with, as in such a case, pre- 
judice shall have to be presumed. The 
first ground taken by Mr, Malik there- 
fore fails, 


11. . Explaining his second ground, Mr. 
Malik drew our attention to the roce- 
dure laid down in the Act, and urged, 
that when a proceeding is commenced 
against an accused before the Commis~ 
sion, he is given a copy of the charge 
sheet, and called upon to submis his 
preliminary statement. Thereafter, the 
prosecution evidence starts and he is 
allowed to cross-examine the prosecution 
witnesses. After the prosecution evidence 
is over, he is given an opportunity to 
file a detailed written statement ex- 
plaining all the circumstances, tha. have 
appeared against him in _ prosecution 
evidence. He may then lead hig own 
evidence. When the evidence oê the 
parties is closed, the Commission is to 
hear both sides, and then record its own 
finding, ‘All this, according to the learned 
counsel, provides the accused an eppor-~ 
tunity to know the whole case against 
him, And, on top of it, if he also gets a 
copy of the Commission’s report which 
contains the broad features of the whole 
case, there would be, as such no need 
left, to make available any copy af the: 
proceedings to him, This may in a given 
case, according to Mr. Malik, amount to 
substantial.: compliance with  sub-sec- 
tion (5). This is what, . according <o the 
learned counsel, has also happened in 
this case. Without going into the factual 
aspect of this argument, I may sa}, that 
there is intrinsic. fallacy in the argu-~ 
ment of Mr. Malik.. Cases may be con- 
ceivable, where an accused person is 
or a victim of chill 
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penury, who can neither read nor write, 

nor has the means to obtain copies of 
the statements. of witnesses etc, Take 
yet another case, where an accused has 
remained ex parte from the start of the 
proceedings before the Commission, How 
‘ would this argument of Mr, Malik cover 
such cases? Does it not then mean, that 
the provisions of sub-section (5), may 

have to be applied to different persons, 

in different: ways, in accordance with the 

facts of each - individual case? . The 

answer to this question must be in the 

affirmative. Such an . interpretation is 

hardly possible, much, less when the 

sub-section too does not say that it shall 

be applied to different persons in accord- 

ance with particular facts of each . in- 

jdividual case. On its plain terms, pro- 

visions of ‘sub-section (5) must be 

Jeomplied with in each . case irrespective 

of its peculiar facts and circumstances, 

' however ` inconvenient. the ' prosecution 

might feel in doing so, That a provision 

of law, which is otherwise unqualifying, 

cannot be applied, according to the facts 

of each individual case, has been held 

by the Supreme Court in the famous _ 
case Smt. Indira Nehru Gandhi v, Raj 

Narain (AIR 1975 SC 2299), wherein 

Khanna J, observed as follows:— (at 

p. 2352) 


“It has been argued on behalf of the 
appellant that the grounds on account of 
which the election of the appellant . had 
been held to be void by the High Court 
were of a technical nature. I need not 
express any opinion about this aspect of 
the matter at this stage but assuming 
it to be so, I find that clause (4) of 
Article 329-A is so worded that however 
serious may be the malpractices vitiating 
the election of the Speaker or the Prime 
Minister, the effect. of clause (4) is that 
the said election ‘would have to be 
treated as valid. I cannot accede to the 
submission that in’ construing clause (4) 
we should take into account the facts 
of the appellant’s case. This ‘is contrary 
to all accepted norms of construction. 
If a clause of a Constitution or statutory 
_ provision is widely worded, the width 
of its ambit cannot be circumscribed . by 
taking into account the facts of an in- 
dividual case to which it applies.” 

12. The’: Legislature in enacting sub- 
section (5) has made a solemn commit- 
ment to the accused, that he would -be 
supplied a copy of the proceedings 
before he shall be asked to submit his 
‘defence. This assurance has to be 
honoured, whether or not such a copy 
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is really needed by the accused. May be 
that in some cases an accused entirely 
depends upon this assurance. Looking -- 
at the problem from another angle, the 
term ‘copy’ in the sub-section must ` 
mean the true’ copy, which is nota 
translation of the original, but is written 
in the same language in which its origi- 
nal is written, Copy also does not mean 
a mere gist or substance of its original, 
Copy. of the Commission’s report may 
seldom satisfy these fundamental re- 
quirements. In re Rangaswami Goundan, 
ATR 1957 Mad 508 an English Transla- 
tion of the statement of the witness was 
held not to be a sufficient compliance 
with sub-section (4) of Section 173 
Cr, P. C. which also requires copies to 
be supplied to the accused. Soma- 
sundaram J., who spoke for the court, 
said: (at p. 512) 

“There is no guarantee that the English 
translation of the statements recorded 
in Tamil are true and correct. — 


Even the best translations in the 
world cannot take the place of the ori- 
ginal. With the knowledge of English 
that the investigating officers possess, it 
cannot be said with certainty that the 
translation must be true or ‘correct, 
Errors are bound to creep in the 
English translations and the spirit and 
force of particular expressions used by 
the witness in Tamil may not always 
be brought out accurately in the English 
Translation, In fact the case Criminal 
A. Nos, 577 and 638 of 1965: (ATR 1957 
Mad 505), will be an instance in point...... 
Copies of statement in Tamil not having 
been made available to the accused 
prejudice must ke presumed. In our 
opinion, the provisions relating to the 
grant of copies mentioned in S. 173 (4), 
Criminal P. C. are vital provisions and 
disregard of such a vital provision, 
according to . their Lordships of the 
Supreme Court in AIR 1956 SC 116, is 
fatal to the trial and at once invalidates 
the conviction. We, therefore, set aside 
the conviction anc sentence of the accus< 
ed and order re-trial.” l 

The: second ground urged by 
Malik must, therefore, fail. 

13. Turning now to his last ground, if 
may be pointed out, that the term 
‘Proceeding’ has not been defined in the 
Act. Mr. Malik is indubitably right in 
arguing, that in case a liberal construc- 
tion is placed upon this term, then an 
accused may be entitled, not. only to the 
copies of the charge sheet, the statements 
of the witnesses and the Commission's 


Mr, 
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report, but also to all the interim orders 
passed by the Commission, right from 
the day the complaint is produced 
before it, This, argues the learned cour- 
sel, and rightly so, 
extent be a mere exercise in futility; 
what then should be the real import : nf 
the term ‘Proceeding’? ‘Proceeding’ hze 
been defined in Webster’s New. Inter- 
national Dictionary as: 

i, Progress or movement from. ore 
thing to another; — 


ii. the course 
action at law; and 

iii, any step or action ‘taken in 
ducting litigation. 

If the aid of Dictionary is taken ‘ir 
Interpreting the term ‘Proceeding’, ther 
the apprehensions of . Mr. Malik may 
certainly come true, Obviously, therefore. 
Dictionary cannot be always a. su 
guide for interpreting a legal term 
which is not defined in an Act. Guidance 
fn such cases has to be taken from tke 
Bntention of the Legislature, and the 
purpose for which the particular provi- 
sion is made in a Statute. This rule si 
construction has been clearly enunciatec 
by the Supreme Court in Bolani Orzs 
Ltd. v. State of Orissa, (1974) 2 SCC 777: 
(AIR 1975 SC 17) wherein it was heic 
(at Pp, 25, 26 of ATR): 


“As usual references have been mace 
to the Dictionaries but quite often it is 
not possible ‘to hold a-dictionary in ore 
hand and the statute to be interprete 
in the other for ascertaining the import 
and intent of the word or expressior 
used by Legislature, The shades of mean- 
ing of a word, its different connotations 
and collocations which one finds in 2 
dictionary does not relieve us of tke 
responsibility -of having to make tke 
ultimate choice of selecting the right 
meaning, We choose that meaning which 
is most apt in the context, colour ard 
diction in which the word is used, The 
use of a dictionary ad lib without en 
analysis of the entire Act, its purpose ard 
its intent, for ascertaining the meaning 
in which the Legislature could have 
used the word or expression may naf 
fead us to the right conclusion. With this 
caution before us for avoiding any of the 
aforesaid methods which might lead -a 
a possible incongruity, we will examine 
the different facets to which our attex= 
tion has been drawn,” 


of proces in an 


CoE- 


14. As already observed, the intenticn 
of tha Legislature in amending sule- 


may to a. large 
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section (5) twice i.e. once in 1967 and 
then again in 1969. was.to ensure, that 
fullest information was given to the 
accused, about the case’ found egainst 
him so that, he was not In any way 
hampered or handicapped in making 
out his defence, pursuant to the show 
cause notice, that might be issued by the 
Governor to him, Keeping in viev the 
legislative intent and. purpose oz. sub= 
section (5), ‘copy of the proceeding’ 
should mean and include, not only copies 
of the statements of witnesses, the charge 
sheet and the final report of the Com- 
mission, but may. also include, copies of 
the written statements of the accused and 
such interim orders passed by the Com- 
mission, which have a bearing om the 
defence of the accused, A Commission, 
for instance, might have closed d=fence 
evidence without any justification or 
even refused the prayer of the accused 
to cross-examine a prosecution witness 
in recording its reasons. in a separate 
order, Copies of all such interim orders 


. must also be supplied to him, The accus~ 


ed requires copies of all these documents 
and orders, for twofold purpose, cn the 
one hand, of explaining the circumstances 
appearing against him in the evidence, 
and on the other hand, of establishing 
hig imnocence, - But, copies of other 
documents or orders, which have reither 
any bearing on the prosecution case nor 
on the defence of the accused, need not 
be supplied to him, though the same 
may also fall within the wider defnition 
of the term ‘proceeding’, Putting in a 
nut-shell ‘copy of the proceeding’, should 
mean and include, copies of .all those 
documents and orders, which disclose, 
not only the prosecution case, but which 
have also a direct bearing on the d2fence 
of the accused, Interpreted thus, sub- 
section (5) will be no more incapable of 
a reasonably strict compliance. Nc fault 
can, therefore, be found with the view 
taken by the learned single Judge, 


15.. In the resulf,. the appeal fails, 
which is accordingly dismissed, but in 
the peculiar circumstances of. the case 
without any order as to costs, 


ADARSH SEIN ANAND J:— I agree, 
G. M. MIB, J.: == TI agree, 
Appeal dismissed, 
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I. K. KOTWAL, J. 
Tilak Raj, Petitioner v, - Custodian, 
Jammu and another, Respondents. 


Writ Petn. No, 59 of 1974, D/- 7-4- 
1978. 


(A} J.&K. State Evacuees (Admin- 
istration of Property) 
S. 3(2) (as inserted by Act 21 of 1974), 
S. 3— Amended S, 3 is not- violative 
of Art. 14 of Constitution on ground 
of discriminating between tenants in 
respect of evacuee property and other 
tenants, (Constitution of India, Art. 14.) 


S. 3 as amended is not violative of 
Art, 14 of the Constitution on ground 
of discriminating between the tenants 
in respect of evacuee property. and 
other tenants, (Para 9) 

That the evacuees are a class by 
themselves and this classification is a 
real and reasonable one, as such it is 
not open to challenge. On the parity 
of reasoning, the tenants in respect of 
evacuee properties are also a class in 
themselves. The nexus between this 
classification and the object of enact- 
ing S. 3 is thus as real as apparent. 
Therefore Act No. 21.of 1974 which 
seeks to amend S. 3 of Evacuee Pro- 
perty Act does not suffer from any 
constitutional infirmity. (Para 9) 


Anno: AIR Comm. Const, of India 
(2nd Edn.), Art. 14 N. 1 (©). 


(B) J.&K, State Evacuees (Admin- 
istration of Property) Act (6 of 2006), 
S.3 (2) (as inserted by Act 21 of 1974). 
— S, 11 of Houses and Shops “Rent 
Control Act permitting ejectment of 
tenants on specified grounds is not 
applicable to evacuee property, (J. & K. 
Houses and Shops Rent Control Act 
(34 of 1966), S. 11), (Para 9) 


(C) J.&K. State Evacuees (Admin- 
istration of Property) Act (6 of 2006), 
S. 39 — Rules framed under R. 14 — 
Notice of six months — Necessary only 
when lease or allotment is cancelled 
under clause (iv) of sub-r, (3) of R.14 
— In all other cases only reasonable 
Notice is required. (Para 10) 

D) J.&K. State Evacuees (Admin- 
istration of Property) Act (6 of 2006), 
S. 39 — Rules framed under R. 18 
— Different modes of effecting ser- 


vice — Are not interdependent but are 


FV/GV/C244/78/PNK/SNV 


Act (6 of 2006). 


A. LR, 


independent of each other — Any mode 
can be followed without following 
other modes serially. - (Para 12) 

(ŒE) J.& K, State Evacuees (Admin- 
istration of Property) Act (6 of 2006), 
S. 39 — Rules framed under Rule 14 
(3) (ix) — Custodian competent to pass 
composite order of cancelling lease of 
one and allotting the same to another 
-— Custodian was right in cancelling 
lease of the petitioner as he was in 
arrears of more than 3 months’ rent. 


(Para 13) 

Cases Referred: Chronological Paras 
AIR 1977 SC 1686 8 
AIR 1973 SC 405 8 
J. P, Singh, for Petitioner: Amar 


Chand (for No, 1) and H.L, Bhagotra 
(for No. 2). for Respondents, 


ORDER :— In this writ petition, the 
petitioner seeks annulment of an order 
passed by respondent No. 1, cancelling 
hislease in respect of a evacuee shop. 

2. The petitioner’s case is, that on 
26-2-1965 he acquired on lease an 
evacuee shop from _ respondent No. 1, 
at amonthly rent ‘of Rs, 25/-. He 
having fallen in arrears, a notice was 
issued to him by the Custodian, Jammu 
calling upon him to clear up the same. 
According to the petitioner, he paid 
all the arrears of rent and even went 
on paying rent to the Custodian, there- 
after, As, according to him, the Custo- 
dian, Jammu, had enhanced the rent, 
he resisted the same and a dispute 
arose between the parties. Thereafter, 
the Custodian passed the order impug- 
ned in the writ petition, terminating 
the lease of the petitioner on the 
grounds, that he had not paid the rent, 
and that he was not using the shop for 
the purpose for which it had been ac- 
tually acquired. He has assailed the 
order passed by the Custodian on the 
grounds; (1) that the order has been 
passed without . hearing the petitioner, 
(2) that no service of any prior notice 
had been effected on the petitioner, 
and in any case the mode of effecting 
service was in contravention of R. 18 
ofthe Rules made under the Evacuee’s 
(Administration of Property) Act, 2006, 
(hereinafter referred to as “the Eva- 
cuee Property Act”) read with O, 5 
Rule XVII C.P.C. (8) that the peti- 
tioner had been paying rent to res- 
pondent No. 1 even after the initial 
p2riod of lease in his favour had ex- 
pired, and had therefore. acquired 
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rights of a tenant holding over; that 
in any case, sub-rule (3) of R. 14 -vas 
not applicable to the petitioner’s case, 
as the petitioner was not an allo-tze 
but a lessee; that the ejectment of the 
petitioner could not have been brovght 
about, except on the grounds given in 
S. 11. of the Houses and Shops Fent 
Control Act; that clauses (ix) and (x) 
of sub-rule (3) of R, 14 were not in- 
fringed by the petitioner; that tne 
petitioner was not using the property 
for purposes other than the one fpr 
which it was leased out to him; and 
that the notice if at all served upon 
him ought to have been of six months 
duration, 


3. The Custodian respondent Nc I 
on the other hand has contended, «hat 
the petitioner was in arrears in tne 
amountof Rs. 1325/-, when an applica- 
tion was moved by him on 14-7-1312, 
agreeing to pay an: enhanced rent of 
Rs. 55/- per month, and asking tne 
Custodian to regularise lease on tne 


basis of the enhanced rent, He hag 
further contended, that out of tkese 
arrears Rs, 663/- were paid by tae 


petitioner on the very same day, and 
he promised to clear up the balence 
soon thereafter, It has been further 
alleged by him, that the  petiticner 
having failed to approach the Depart- 
ment for entering into a fresh leese 
agreement, and also having fal- 
ed to pay the arrears amourt- 
ing to Rs, 712/- due till 30-4-1374, 
a notice was served: upon tne 
petitioner on 17-5-1974 calling upon 
him to show cause, as to why his lease 
be not cancelled, and a further enkan- 
ced rent of Rs. 300/- per month chars- 
ed from him with effect from 1-5-1374. 
The petitioner having failed to appear 
before the Custodian in response totne 
notice issued to him on 17-5-1974, his 
tenancy was terminated vide the im- 
pugned order, and the shop leased out 
to respondent No. 2, Banarasi Dass at 
a monthly rent of Rs. 225/-. He kas 
further averred, that the Houses and 
Shops Rent Control Act (hereinafter 
referred to as the Rent Control Arct) 
had no application to evacuee pro- 
perty. He has also denied the right of 


the petitioner as a tenant holding 
over, or that the show cause nocie 
served upon him was not reasonstle 
or proper, . 
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4. While the writ petition was 
pending, Act No. XXI of 1974 was 
passed by the Legislature, adding sub- 
sec. (2) to S, 3 of the Evacuee Pro- 
perty Act. On this, the petitioner sought 
to amend his petition, by throwing 32 
challenge to the constitutional validity 
of the amended S. 3 of the Evacuee 
Property Act. He has in the amended 
petition challenged the constitutional 
validity of S. 2 of Act No. XXI of 
1974 on the ground, that this section 
is violative of Art. 14 of the Constitu- 
tion of India, as it discriminates 
tenants in respect of evacuee property 
vis-a-vis tenants of other property all 
of whom are similarly situated. Res- 
pondent No. 1 has also filed his 
amended return to the amended writ 
petition, and has submitted, that S. 2 
of Act No, XXI of 1974 is not uncon- 
stitutional nor does it result in any 


‘discrimination against tenants of eya- 


cuee property. 


5. Mr. J.P, Singh, appearing for the 
petitioner, has pressed only the follow- 
ing points before me:— (1) S.2 of Act 
No. XXI of 1974 is violative of Art. 14 
of the Constitution of India: (2) no 
notice under R. 14 was at all served 
upon the petitioner, before the im- 
pugned order came to be passed against 
him; (3) even if service of such a notice 
was proved, yet the same was against 
clause (9) of the agreement, which 
provided minimum one month’s period 
for the same; (4) the service alleged 
to have been effected on the petitioner 
was against the spirit of R. 18 of the 
Rules made _ under the Evacuce Pro- 
perty Act; and (5) the Custodian could 
not have passed a composite order of 
cancelling the lease of the petitioner, 
as well as conferring lessee’s rights on 
Bodh Raj, respondent No, 2. 


6. Section 3 of the Act as it stood 
before it was amended in the year 
1974 read thus: 


“3. Act to override other laws.— 
The provisions of this Act and of the 
rulesand orders made thereunder shall 
have effect notwithstanding anything 
inconsistent therewith contained in any 
other law for the time being in force 
or in any instrument having effect by 
virtue of any such law.” 

7. A plain reading of this section 
would show, that the provisions of the 
Evacuee Property Act had overriding 
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effect notwithstanding anything incon- 
sistent contained in any law for the 
time being in force, or-in- any in- 
strument. having effect by virtue of 
any such law. The argument of Mr. 
Singh is, that the Evacuee Property 
Act came into force in 2006, whereas 
the Rent Control Act was a later legis- 
lation. The Legislature could not -have 
possibly contemplated any protection 
to evacuee property against the rigours 
of the Rent Control. Act, while enact- 
ing S. 3 of the Evacuee Property Act 
Therefore,, argues the learned counsel, 
S. 3 would apply to only . those laws 
which. existed prior to the coming into 
force of the Evacuee. Property Act. I? 
any law subsequently came into exis- 
tence, or, in other words, if some rights 
were conferred upon some persons by 
virtue of a subsequent legislation, which 
came into conflict with the provisions 
of the Evacuee - Property Act, the 
Evacuee Property Act was bound to 
give way. .Elaborating his argument, 
Mr. Singh has submitted, that under 
the Rent Control Act, tenants in res- 
pect of evacuee property acquired cer- 
tain rights, and their ejectment was 
not permissible, except on the grounds 
contained in S. 11 of the Rent Control 
Act. The grounds, upon which the 
lease of the petitioner . was cancelled 
by the Custodian, not being any one 
or more of the grounds mentioned in 
S. 11, the order impugned. in the writ 
petition was liable to be quashed. In 


my opinion, the argument — advanced 
by Mr. Singh cannot prevail, even 
though attractive. To begin with, 


there was a law protecting the rights 
of the tenants, which had come into 
force as far back as , the year 2000 
Samvat. This was styled as the Houses 
Rent Control Order. 2000. This was 
followed by another Order called Shops 
Rent Control Order 2002 Samvat. ‘It 
cannot be therefore denied, that the 
Legislature had in mind, the object of 
guarding against the mischief of these 
Laws, property. belonging to evacuees 
at the time of enacting the Evacuee 
Property Act. The Taw, relating to 
eviction of tenants and fixation of 
rent, consistently underwent changes, 
aii Ack No: XXXIV of 1966 came in- 
to force. What the Legislature in fact 
did, by amending S. 3 of the Evacuee 
Property Act in the year 1974 was 
that it once again gave a manifestation 
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to its intention of keeping outside the 
purview of laws relating to eviction 
of tenants and fixation of rent, pro- 
perty belonging to. evacuee, which it 
hac declared earlier in the year 2006 
Samvat, This would be amply borne 
out from the phraseology of.S. 2 of 
Act No, XXI of 1974 which reads thus: 


"2, Amendment of S. 3 Act VI of 
2006, The existing Section 3 of the . 
Jammu ‘and Kashmir State Evacuees 
(Acministration of Property) Act. Svih 
2003 shall be numbered as sub-sec. (1) 
thereof and after- sub-sec. (1) as so 
renumbered, the following sub-section 
shall be inserted, namely :— 


(2) For the removal of doubts, itis 
hereby declared that nothing in any 
othər law controlling the rents of, or 
evictions from, any property shall ap- 
plyor be deemed ever to have applied 
te evacuee property.” 


8. Secondly, even if these laws had 
conferred certain rights on tenants of 
evacuee property subsequent to the 
coming into force of the Evacuee Pro- 
perty Act assuming that the legislature 
did not - intend providing protection to 
evacuee property against them. in the 
year 2006 the Legislature was still 
competent, to take away those rights 
retrospectively, by making a legisla- 
lation to that effect. The principle is 
now well established that a law having 
prospective operation cannot take away 
vested rights but the Legislature ig 
fully competent to divest a person of 
his vested rights by amending thelaw 
retrospectively (See AIR 1963 SC 1437, 
AIR 1973 SC 405 and AIR 1977 SC 
16853). 


§. I am also not impressed. by the 
argument of the learned counsel that 
Section 2 of Act No, XXI of .1974 is 
violative of Art. 14 of the Constitution 
of, India. The Evacuee Property Act 
was enacted with the object of pre- 
serving, managing and administering 
property belonging to evacuees, who 
themselves were incapable of looking 
after their own property due to their 
absence, The position of the Custo- 
dian Evacuee Property is more or less 
that of a trustee, who has to hold the 
property in trust for the real owner 
with an implied obligation to restore 
it to him, or, to his heirs, as far as 
possible, in the same condition, and 
sutject to the same rights and obliga< 
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tions, which existed at the time the 
property was taken: possession of by 
him. It was with this object in view, 
that the Legislature enacted S, 3 of 
the Evacuee Property Act, which leter 
on it had to amend vide Act No, XXI 
of 1974, in . order to cope with tne 
changed circumstances, That the eva- 
cuees are a class by themselves, and 
this classification is a réal and rea- 
sonable one, as such, cannot be ap2n 
to challenge. On the parity of reason- 
ing, tenants in respect of property ke- 
longing ‘to evacuees, are also a cess 
in themselves. The nexus between [his 
classification and the object, of enact- 
ing S. 3 of the. Evacuee Property Act 
is thus as real as apparent. I am there- 
fore, clearly of the opinion, that Act 
INo, XXI of 1974 does not suffer fam 
any constitutional infirmity, and tne 
argument of hostile discrimination of 
the benefits of evacuee property is 
not available to the petitioner. Tne 
Rent Control Act has no applica-ion 
to evacuee property. The first point 
argued by Mr. Singh is therefore orer- 
ruled, 


10. Turning now to his other paint, 
that the notice should have been of 
six months’ duration, I may only say, 
that the same is. misconceived, Six 
months’ notice under R, 14 is neces- 
sary, only when a lease or allotme2at 
is to be cancelled under clause (iv) >f 
sub-rule (3) of R. 14. The case of the 
petitioner does not fall under his 
clause. In all other cases, only a raa- 
sonable notice ‘is to be given, As far 


as clause 9 of the lease agreement 
dated 26-2-1965 is concerned, I my 


point out, that this clause too has mo 
application to the facts’ of this: czse., 
One, month’s: notice under this clause 
would be required, only when posses- 
sion of the property. is to be delivered 
to its owner, or, when the department 
needs the property for its own «ts. 
Ejectment in the present case has not 
been ordered on any of these Srouncs. 
On the other hand, the lease of the 
petitioner has been terminated, be- 
‘cause he had failed to clear up ‘three 
months’ arrears of rent, Notice of cre 
month's duration has not been com- 
templated in the lease agreement for 
such a contingency. pi 


` IL It is true, that there is some 
contradiction in the date of the notice 
and its -service on the petitioner, Ihave 


. gone through the 
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affidavit swron by 
one Bodh Raj Rent Collector of the 
Department. The notice is. dated 17-5- 
1974 which according to Bodh Raj was 
affixed on the petitioner’s shop, as the 
same -was closed, The date puw below 
his signatures by the said Bcdh Raj 
is no doubt 25th April, 1974. Mr. 
Singh has argued that this would only 
show, that no notice had been in fact 
served upon the petitioner and this 
was all fabrication made by the Depart- ' 
ment, On reading the affidav-t as a 
whole, I am inclinéd to believe that 
some mistake has crept in while put- 
ting the figure “4” which in fact 
should have been “5”. In para 1 ofhis 
affidavit, the said Bodh Raj hæ made 
a pointed reference to show cause 
Notice No 36/RB/C/RS dated 13-5- 
1974. and in ‘para 2 of the same affida- 
vit, he has stated that it was this no- 
tice which had been affixed by him 
onthe shop of the petitioner. Cbvious- 
ly, therefore, the said notice could not 
have been affixed on a date earlier than 
the date of its ‘issuance. Mr. Amar 
Chand has also invited my attention 
to the original notice on the Custo- 
dian’s file, The notice has been diaris- 
ed before it was handed over te Bodh 
Raj for service under No, 25 dated 
25-5-1974, The apparent © contradiction 
between the date of the notice and 
the date of service, cannot be ex- 
plained on any hypothesis other. than 
that of a bona fide error. I arr, there- 
fore, satisfied that' the notic was 
affixed by Bodh Raj on the pet:tioner’s 
shop on 25-5-1974, I am further ofthe 
opinion, that the- period of the notice 
was also reasonable, The petitioner 
had agreed to pay~ enhanced rent of 
Rs. 55/- per month . with effect from 
July 1972, This is borne out from the 
reply affidavit of respondent Ne. 1 of 
which there is no rebuttal from the 
other side. The petitioner in his peti- 
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tión has not denied’ the factum of en- - 


hancement of rent as alleged by the 
Custodian. What he has in fact denied, 


is, the right of the Custodian to en- 


hance: the rent. It.is. also in the writ 
petition, that the petitioner continued 
paying rent even after July 2972, It 
was his duty to pay the agreed rent 
regularly. Notice was served upon 
him four’ days prior to the passing of 
the impugned order, which was in the 
circumstances of the -case a reasonable 
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period, The second and third . points 
taken by the learned counsel also fail, 


12. As for interpretation 
I am not inclined to agree with Mr. 
Singh, that the different modes of 
effecting service as provided in the 
rule could be followed only in the 
order in which they were placed, On 
a plain reading of the rule, the differ- 
ent modes provided therein are not 
inter-dependent but are independent of 
each other. The fourth point raised by 
Mr. Singh also fails, 


13. Turning now to his last point, 
I do not find any merit in it either. 
The Custodian was competent to pass 


of R, 18, 


a composite order pertaining to the 
cancellation of the lease of the peti- 
tioner, concomitantly granting the 


same in favour of another person. The 
petitioner was in arrears of rent for 
more than three months, as such, the 
Custodian was perfectly justified in 
cancelling his lease under clause (ix) 
of sub-rule (3) of R. 14. In view of 
sub-rule (3-A) of 14, it was immate- 
rial whether he held the shop as a 
lessee or as an allottee. With this all 


the contentions raised by Mr. Singh 
fail. 
14. For ‘the foregoing’ reasons, I 


find no merit in this petition. which 
is hereby. dismissed with costs, The 
costs are assessed at Rs. 300/- which 
shall be shared equally by the respon- 
dents, a 4 ee ¥ 

Petition dismissed. 
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I K. KOTWAL, J, 

Prithvi Nath, Petitioner v. Joint Re~ 
gistrar, Co-operative Societies, Sri~ 
nagar, and others, Respondents. 

Writ Petn. No, 84 of 1976, Dj- 22-3 
1978, 7 

(A) J. and K. Co-operative 
ties Act (28 of 1960), S. 29 — Super- 
session of Managing Committee of 
Society —. Procedure. | 

‘A plain reading of S, 29 shows that 
the Registrar is to form his opinion on 
the result of an inquiry or an inspec- 


tion or an ‘audit conducted under the 


Act for proceeding under S, 29, Be- 


EV/FV/C162/78/AS/VBB_ 


Stance of the result 


Socie- . 


~ 


A. L R: 


fore he can appoint a new Committes 
or one or more administrators, under 
sub-sec, (1) he is to give the Manag- 
ing Committee an opportunity to state 
its objections ifany, Itisonly after he 
considers the result of such inquiry. 
inspection or audit in the light of these 
objections, that he can ‘proceed further 
in the matter on` grounds mentioned 
uncer sub-sec, (1) of S, 29.It is there- 
fore reasonable to infer that the sub=- 
of the inquiry, . 
inspection or audit must be conveyed 
to the Managing Committee before it 
is called upon to state its objections.. 
This, however, does not mean that the 
Registrar must necessarily supply a 
copy of the inquiry, inspection or au- 
dit report to the Managing Committee. 
It is sufficient if the substance of the 
inquiry, inspection or audit is con- 
veyed to the Managing Committee 
through the show cause notice. itself. 
This by itself would provide a fair 
chance to the Managing Committee to 
effectively meet . out all the poniis 


raised . against it, AIR 1970 SC 992, 
Disting. (Para 4) 
(B) J. and K, Co-operative Socie- 


ties Act (28 of 1960), Section 29 (1) — 
Supersession of Managing Committee 
of Society — Registrar has an option 
to appoint new Committee or to ap- 
point one or more administrators for 
the existing Committee. (Para 7) 


(C) -Constitution of India, Art. 226 


- — New plea — J, and K. Co-operative 


Societies Act (28 of 1960), S. 29 — 
Supersession of Managing Committee 
of Society — Plea of mala 
not raised in writ petition — Petitioner 
not entitled to raise the plea without 
reasonable notice to opponent — Plea 


must fail. ` (Para 8) 

Anno: AIR Comm. Constitution of 
India, (2nd ' Edn.), Art. 226 N. 42 
(uy N.54. 


Cases Referred: Chronological Paras 
AIR 1970 SC 992 4 
M.-L. Bhat, G. N, Hagree and Sunil 
Heli, for Petitioner; A. K. Malik, for. 
Respondents, ; 


ORDER :— In this writ petition the 
petitioner seeks annulment of two 
orders viz. Order dated 7-8-1976 and 
order dated 31-8-1976 issued by Joint 
Registrar Co-operative Societies, Sri- 
nagar respondent No. } herein, Facts 


+ 
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in this case are not very much in ds- 
pute between the petitioner and res- 
pondent No, 1, the other respondents 
not having chosen to file their returns. 


2. The petitioner is a member f 
a Co-operative Society known as Torga 
Drivers Transport Union Co-operative 
Society Ltd, Anantnag (hereinafter re- 
ferred to as the ‘Society’). This society 
was formed sometime in the year 1£33 
with respondent No, 4 as its chairman. 
The society started functioning aad 
acquired three buses bearing Nos. 
JKA 3757, JKA 3758 and JKA 90-3. 
It appears that before the end 
of the year 1969 the members started 
indulging in internecine activities asa 
result of which respondent No, 5 fcr- 
med a separate group 
nine members. This was brought to the 
notice of the officers of the Co-opera- 
tive Department as a consequence of 
which the Assistant Registrar Co-ope~ 
rative Societies (Audit) Anantnag stb- 
mitted a report on 27-12-1971 to tne 
Joint Registrar Co-operative Societies 
(Audit) Jammu and Kashmir Jammu 
bringing to the  latter’s notice the 
sad state of affairs prevailing 
in the society and further pointing 
out to him that Bus No. 3757/ 
JKA belonging to the society had been 
taken possession of by nine members 
of which no account was being ren- 
dered to either the Manager or the 
Chairman of the Society for the last 
three months, The Joint Registrar (Au- 
dit) in turn made a report on 13-3- 
1970 to Joint Registrar Co-operative 


Non-Agri and Marketing Jammu and - 


Kashmir, Srinagar repeating to tne 
latter what had been reported to him 
by the Assistant Registrar. Sometime 
in June, 1970 the members of the so- 
ciety decided to bifurcate the society 
in two societies, i.e., one to be heaced 
by respondent No. 4 and the other to 
be headed by respondent No. 5, The 
group headed by respondent. No, 4 re- 
tained its nomenclature of -the Tonga 
Drivers Transport Union Co-operative 
Society Anantnag, whereas the groap 
headed by respondent No. 5 adopted 
the name of Islamabad New . Torga 
Drivers Transport Union Co-operative 
Society Anantnag and was accord- 
ingly registered by the Joint Registrar 
- Ca-operative Societies on 20-3-1972. 
As the new society headed by respon- 
‘dent No, 5 did not commence working, 
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it was brought into liquidation by an- 
order issued ‘by respondent No. 1 on 
18-4-1976. It may be mentioned here 
that both the petitioner as well as res- 
pondent No. Ihave said with ore voice 
that the bifurcation of the society in. 
the year 1970 was illegal and un- 
warranted. As the affairs of thes3ociety 
were in bad shape, respondent No. 1 
deputed Deputy Registrar Co-op=rative 
Societies, Anantnag on 9-6-1975 +o jins- 
pect the accounts and working vf the 
society. The report of the Deputy Re- 
gistrar revealed grave irregwlarities 
committed by the members ofthe com- 
mittee. A show cause notice was issued 
on 27-6-1975 by respondent No 1 to 
the society as to-why proceedings un- 
der S. 29 of the Jammu and Kashmir | 
Co-operative Societies Act, 1960 (here- 
inafter referred to as the ‘Act’) >e not 
taken against the managing committee 
of the society, This show cause notice 
was issued on 27-6-1975 and a reply 
thereto was submitted by one Badri 
Nath on behalf of the Managing Com- 
mittee,. replying to the alle zations 
made in the show cause notice. Res- 
pondent No. 2 on consideration >f the 
show cause notice as well as tne re- 
plies submitted thereto initially passed 
an order on 7-8-1975 under S. 29 of 
the Act read with S.R.O, No. 43 dated 
27-1-1973 under which he was irvested 
with the powers of Registrar Co-ope~ 
rative Societies superseding the manag- 


ing committee of the society and ap- 


pointed four persons as its administra- 


tors which included among others 
respondents 4 & 5 as well. The case 
of the petitioner. is that this show 


cause notice was not accompanied by 
the findings of the Deputy ‘Registrar 
who had inspected the accoun:s and 
working of the Managing Committee. 
But the case of respondent No. 1 on 
the other hand is that a copy of the 
report of Deputy Registrar wes also 
supplied to the Managing Committee. 
As according: to respondent No. i, res- 
pondents 4 & 5 instead of faciitating 
the working of the Board of admin- 
istrators appointed by him start2d mis- 


conducting themselves the latter 
was compelled to pass a fresh 
order on 31-8-1976  superseding his — 


earlier order and appointing three in- 


stead of ' four administrators as origi- 
nally appointed, Among the new ap- 
pointees respondents 4 and 5 did not 


- 


i 
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find place and were replaced by res- 
pondent No, 6, the other two admin- 
istrators of course remaining the same, 
The petitioner has challenged these 
two orders dated 7-8-1976 and. 31-8- 
1976 on the grounds that the contents 
of the Deputy Registrar’s report not 


having been made’ known to the 
Managing Committee, the action of 
respondent No. 1 under S. 29 of the 


. Act was unwarranted, that the finanec- 


‘bers or is otherwise not - 


ing institution Le. the Central 
operative Bank Anantnag not having 
been consulted by respondent No, If 
the orders impugned in the writ peti- 
tion were without jurisdiction, that 
respondent No. 1 not having powers 
of a Registrar, the orders passed by 
him were without jurisdiction that 
there being no compliance with cl, (a) 
of sub-see. (1) of Section 29 of the 
Act, the orders passed by respondent 
No, 1 were without jurisdiction and, 
that the impugned orders were vitiated 
by mala fides, Respondent No, I on 
the other hand has denied all these 
allegations and has further submitted 
that the alternative remedy of appeal 
under cl, (d) of S. 103 of the Act read 
with the explanation appended to the 
section being available to ‘the peti< 
tioner, the petition was not maintain- 
able, 


3. Before dealing with the respec- 
tive contentions of the learned counsel 
for the parties ad seriatim,’ it would 
be useful to reproduce in extenso Sec- 
tion 29 of the Act which reads thus: 


“29. Supersession of - Committee. 
(1) If as a result of an inquiry or an 
inspection or an audit conducted under 
this Act the Registrar is of opinion 
that the Committee of any Co-opera- 
tive society persistently makes default 
or is negligent in the performance of 
the duties imposed on it by this Act 
or the rules or the bye-laws, or com- 
mits any act which is prejudicial to 
the interests of the society or its mem- 
functioning 
properly, the Registrar may, after giv- 
ing the Committee an opportunity to 


state its objections, if any, by order 


in writing, remove the Committee; and 
(a) appoint a new Committee consist~ 
ing of one or more members of the 
the society in its place; 
(b) appoint one or more Administra- 
tors who need not be members of the 


society, 


Co- - 


A. I. R, 


to manage the affairs of the society 
for a period not exceeding six months 
specified in the order which) period 
may, at the discretion of the Registrar, 
bə extended from time to timè, sa 
həwever, that the aggregate period 
does not exceed one and a half year. 


(2) The Committee or Administrators 
so appointed shall, subject tothe control 
oz the Registrar and to such instrucs 
tions as he may from time to time 
give, have power to exercise all or any 
of the functions of the Committee or 
of any officer of the society and taka 
all such action as may be required in 
the interests of the society, . 


(3) The Committee or Administrators 
shall, at the expiry of its or their 
term of office, arrange for the consti« 
tution of a new Committee in accord- 
ance with the bye-laws of the society, 


(4) Before taking any action under 
sub-sec. (1) in respect of a Co-opera- 
tive Society, the Registrar shall con- 
sult any financing institution to which 
it is indebted.” l 


4. A plain reading of this section 
shows that the- Registrar is to form 
his opinion on the result of an inquiry 
or an inspection or an audit conducted 
under the Act for proceeding under 
S. 29 of the Act. Before he can ap- 
pcint a new committee or one or more 
administrators, under  sub-sec, (1) he 
is to give the Managing committee an 
opportunity to state its objections, if 
ary, It is only after he considers the 
result of such inquiry, inspection or 
audit in the light of those objections, 
that he can proceed further in the 
matter on grounds mentioned in sub- 
sez, (1) of S. 29, This necessarily’ im- 
plies that the objections which he in- 
tends to invite from the party to be 
adversely affected should be to the 
pcint and meaningful, i.e. they should 
fully meet out the exceptions taken 
against the conduct of the committee 
in the inquiry, inspection: or audit re- 
part conducted under the Act which 
is a sine qua non for the opinion of 
the Registrar, If is therefore reason- 
able to infer that the substance of the 
result of the inquiry, inspection or 
audit must be conveyed to the Manag-| 
ing Committee before it is called upon 
to state its objections, This, however, 
does not mean that the Registrar must 
necessarily supply a copy of the in- 
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quiry, inspection or aduit report to tke 
Managing Committee. It is sufficient: 
if the substance of the inquiry, ins- 
pection or audit is conveyed to the 
Managing Committee through the shcw 
cause notice itself, This by itself would 
provide a fair chance to the Managing 
Committee to effectively meet out: all 
the points raised against it, In tne 
present case it is true that respondent 
No. 1 has sworn an affidavit that a 
copy of the Inspection report- conduct~ 
ed by the Deputy Registrar was also 
sent along with the charge sheet io 
the Managing Committee, but I =m 
not prepared to accept this statement 
of respondent No. land for more than 
one reason. To begin with this aver- 
ment has been denied on oath by the 
petitioner in his rejoinder to the ob- 
jections filed by respondent No, 1 and 
secondly a copy of the show cause ro- 
tice which is annexure ‘B’ to the ræ- 
turn filed by respondent No. 1 ro- 
where mentions. that it is being zc- 
companied by a copy of the inspection 
report of the Deputy Registrar, which 
statement in any opinion must have 
been there, had it been a fact trat 
such a copy was supplied to- the 
Managing Committee. Be that as it 
may, I am still of the opinion § tkat 
there has been sufficient compliance 
with sub-sec, (1) > of S, 29, The show 
cause notice is a comprehensive state- 
ment of facts and specifically specks 
ofthe six objections which were taken 
by the Deputy Registrar in his inspec- 
tion report dated 27-6-1975, These aze: 
illegal enrolment of three  perscis 
namely Badri Nath, Prithvi Nath and 
Abdul Rehman as members when they 
were not Tonga drivers, sale of the 
Bus No: 3757 JKA without calling for 
competitive offers and without obtain«- 
ing permission of the Transport Ce- 
partment; bifurcation of the society in 
two societies contrary to the provisions 
of Act; failure to give proper attention 
to membership register and existence 
of cuttings and  overwritings theren 
failure to maintain daily accounts and 
failure to frame budget after the year 
1971; and failure to take action for 
realising arrears from Bakayadars, 
This show cause notice, it would be 
abundantly clear, was in itself a com- 


prehensive charter of the objections 
raised by the Deputy Registrar in ræ- 
lation to the conduct and working: of 
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the Managing Committee. All these 
points were specifically -dealt with ‘by 
the Managing Committee in its. reply 
submitted to respondent No. 1, The 
authority Joint Registrar of Co->pera- 
tive Societies Madras v. P, S. Rajago- 
pal Naidu, AIR 1970 SC 992 citad by 
Mr. Hagree at the bar is in my opin- 
ion of no help to’ him, The facs of 
the case before the Supreme Court 
were entirely different from the facts 
of the instant case. The first cround 
urged by the petitioner therefore fails. 


5. Turning now to the second 
ground, it may be pointed out that 
respondent No, 1 has _ categocically 


sworn an affidavit that he had consul- 
ted the Central Co-operative Bank 
Anantnag before passing the impugned 
orders, As would be obvious from the 
record,. there is only an oath egainst 
cath on this point, It would have been 
far more convenient for the court to 
decide this question of fact had there 
been a reply on this point emanating 
from the General Manager Centre] Co- 
operative Bank Anantnag  respcndent 
No, 3 herein, Incidentally he hæ not 
chosen to file his return. In any event 
there is a circumstance which speaks 
volumes for the inference that respon- 
dent No, 1 had consulted respcndent 
No. 3 before. appointing adminis#rators 
for the Managing Committee. Thə cir- 
cumstance is that one of the ælmin- 
istrators appointed by respondent No.1 
was respondent No, 3 himself At any 
rate this question being a disputed 
question of fact, this court would not 
be competent to decide it as such on 
taking evidence and the sufferer’ in 
this event, if any, should be the peti- 
tioner himself, the success of whose 
petition depends upon the proof of this 
fact. The second ground raised Ly the 
petitioner is also overruled. 


6. As regards the third ground, the 
same has not been pressed durirg the 


arguments by the learned couns2! for 


the petitioner, and rightly so, bacause 
S.R.O. No, 43 dated 27-1-1973 dearly 
Shows that respondent No. 1 has been- 
invested with the powers of Registrar. 


7. Turningnow to the fourth ground 
urged by Mr, MHagree, the learned 
counsel for the petitioner, I car only 
say that the ground is ingenious though 
not substantial. A combined reading 
of all the clauses of S. 29 would re- 
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veal that whenever Registrar:is of the 
opinion that the Managing Committee 
of any society is persistently making 
default or is negligent in the perfor- 
mance of the duties imposed on it by 
the Act or the Rules or the bye-laws 
or commits an act which is prejudicial 
to the interests of the society or its 
members or is otherwise not function- 
ing properly, he may proceed in any 
one of the manners, i. e., either to ap- 
point a new committee or to appoint 
one or more administrators of the 
existing committee. A provision to this 
effect is made in cls. (a) and (b) of 
sub-sec (1) of S, 29, True, the word 
“or” does not occur between cls, (a) 
and (b), nevertheless the existence of 
the word “or” is implicit between 
these two clauses, as the interpretation 
sought to be placed by Mr, Hagree 
would result in  anarchical conditions 
and make the act of the Registrarself 
defeating. The Registrar has only two 
options either to appoint a new com- 
mittee in place of the old one or to 
appoint one or more administrators in 
supersession of the old committee. He 
cannot appoint both at one and the 
same time as that would be against 
the very purpose for which S, 29 
exists on the statute, The word “or” 
should have occurred between cls, (a) 
and (b) to obviate any controversy but 
its absence is not likely to change the 
meaning and interpretation of S. 29. 
This would be further fortified from 
cls. (2)& (3) which follow clause 1. The 


expression, “the Committee or admin- 
istrator” occurring in these clauses 


leaves no room for doubt that the in- 
tention of the Legislature was to give 
option to the Registrar to follow any 
one of the courses, i, e. either to ap- 
point new committee or appoint one 
ior more administrators for the exist- 
ing committee. Had it been the inten- 
tion of the Legislature to enjoin upon 
the Registrar to appoint a new com- 
mittee as well as appoint one or more 
administrators thereof then the word 
tand” should have been there in place 
of the word “or” in cls, (2) & (3) ofS. 29. 
The fourth ground raised by the learn- 
ed counsel for the petitioner also fails. 


§ Adverting now to the last ground, 
the same must also fail for two rea- 
sons. In the first instance there is no 
averment in the writ petition in re- 
gard to mala fides. No court is going 


A.I. R. 


to permit a party to raise a plea of 
mala fides which is essentially a plea 
of fact, in the absence of pleading to 
that effect as adopting other course 
would surely mean taking the oppon- 
ent by surprise, The party against 
wnom a plea of mala fides is sought 
to be raised must be given a reason~ 
atle notice of the plea in order toen- 
able it to controvert effectively all 
those facts upon which the plea is 
founded, As already stated there be- 
ing no such plea in the petition there 
could not be expected any contradic- 
tion thereto in the return. Even onthe 
facts and circumstances stated by Mr. 
Hagree for building a case of . mala 
fides, I am clearly of the opinion that 
no inference of mala fides is warrant~ 
€d on such facts ‘and circumstances, 
While taking action under S. 29 Re- 
gistrar is not to be influenced by the 
circumstance that one set of members 
of the society is benefiting itself at. 
the cost of the another set or sets of 
m=2mbers of the society. He is not sup- 
posed to act in a partisan spirit for 
taking action under S. 29 of the Act. 
On the other hand his sole object is 


to safeguard the ‘interests of the so 
ciety as a whole unmindful of the 


fact what is the respective position of 
any member or members of the so- 
ciety. The circumstances that the 
members of the Managing Committee 
had ceased to work in a team spirit, 
that there had been bifurcation of the 
society in 1970, that one group was 
working in a manner prejudicial tothe 
interests of other members, that the 
accounts of the committee were not 
being properly maintained, that rela- 
tions were being inducted as members 
without eligibility and that no budgef 
for the society had been prepared after 


1871 were in my opinion more than 
sufficient to impel the Registrar to 


take recourse to S, 29 of the Act in 
the best interests of the society _ and 
censequently in the best interests of 
these members of the society whose 
interests were exposed to jeopardy at 
the hands of a few other members of 
the society. The action taken by the 
respondent No. I in -such circumstan- 
ces was more in the interests of the 
petitioner and the like rather than in 
the interests of the opposite party. The 
plea of mala fides in my opinion is 
baseless and is hereby repelled, 
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9. As the writ petition is going to 
fail on merits, it is not necessary for 
me to express my opinion on the pcte- 
liminary objection raised by Mr, Karim. 
Suffice it to say that remedy of apreal 
under S. 103 (d) was available to the 
petitioner against the orders impugned 
in the writ petition. 


10. For the foregoing reasons I fnd 
no substance in this writ petition witch 
is hereby dismissed, but in the circum- 
stances’ of the case without any order 
as to costs. The stay granted by the 
court on 8-3-1978 also stands automa- 
tically vacated. 

Petition dismissed. 
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FULL BENCH 
JALAL-UD-DIN, C. J., 

Dr. A. S. ANAND AND G, M. MIR, cJ.* 

Assistant Director, Central Intelligence, 


Appellant v. Th. Harnam Chand and 
others, Respondents. 


Civil First Appeal No. 18 of 1€75, 
D/- 3-11-1978.** 


J and K Houses and Shops Rent Con- . 


trol Act (34 of 1966), S. 1 (3) (i) — Term 
“Government” — Includes Union Gov- 
ernment and is not limited to State Gov- 
ernment —— Union Government is entitled 
to claim exemption from operation of 
Act. AIR 1961 J&K 39, Overruled. 
(Words and Phrases — “Government”’) — 
(General Clauses Act (10 of 1897), Sec- 
tion 3 (23)), 


~The expression “Government” 
ring in Sec. 1 (3) (i) has not been deñn- 
ed in the Act itself. The legislature, 
however, in its supreme wisdom did not 
attach any prefix to the word “Govern- 
ment” as occurring in Section 1 (3) (i) of 
the Act. In case the intention of [he 
legislature was to restrict the import of 
the expression “Government” to “State 
Government” only there was no rea:on 
why the legislature could not have mazde 
that intention clear by using “State Gov- 
ernment” instead of “Government”. By 
using the expression “Government” with- 


*(Note:- The judgments in the case are 
printed in the order in which they are 
given in the certified copy....... Ed.) 

™* (Against judgment of Jaswant Singh C.J. 


and Mufti, J. reported in AIR 1476 
J & K 5). 
BW/BW/A535/79/MVJI 
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Asstt. Director, C. I. v. Harnam 


oceir~' 
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out any prefix, it is evident that the 
legislature did not intend to limit it to 
the “State Government” only, Section ' 
(3) (i) relates to the grant of exemptions 
and in the matter of. grant of exemption, 
it would neither be desirable nor con- 
ducive to the recognised principles of 
Interpretation of Statutes to exclude the 
departments of Union of India from 
claiming exemption when such depart- 
ments are also engaged in the administra- 
tion of the important affairs of the State. 
AIR 1961 J and K 39, Overruled, AIR. 
1976 J&K 5, Affirmed; AIR 1961 SC 493, 
Rel, on. l (Paras 5, 10, 11) 

Anno: AIR Manual (3rd Edn.) Gen. Cl. 
Act. S, 3, N. 13. : 


Cases Referred: Chronological Paras 


AIR 1961 SC 493 10 
AIR 1961 J & K 39 2, 4, 5,611 


S. P. Vohra for Appellant; K. N. Raina 
and S. T. Hussain, for Respondents, 


MIAN JALAL-UD-DIN, C. J. (for him- 
self and on behalf of G. M. Mir J.) :—Thic 
appeal came to be heard by one of us, An 
important question relating to interpre- 
tation of S. 1 (3) (i) of the Jammu and 
Kashmir Houses and Shops Rent Control 
Act, ((hereinafter referred to as “The 
Act”) was raised in the appeal. It was 
canvassed on behalf of the appellant that 
admittedly the plaintiff claimed ejeci- 
ment of the suit premises under Proviso 
(h) (i) to Section 11 (1) of the Act. The 
Union of India could claim exemption 
from the operation of the Act under Sec- 
tion 1 (3) G) of the Act. It was submit- 
ted that the word ‘Government’ occtur- 
ring in Section 1 (3) (i) of the Act in- 
cluded the Union Government, To sup- 
port this proposition of law, reliance was’ 
placed upon a decision of a Division 
Bench of this Court in case Union of 
India v. Narain Singh, reported as 197f 
Kash ‘LJ 33: (AIR 1976 J & K 5). In the 
aforesaid decision, the view has been ex- 
pressed that the expression “Govern- 
ment” occurring in Cl. (i) of S, 1 (3) of 
the Act, also means the Union of India. 


2. On the other hand, another Divi- 
sion Bench of this court while deciding 
the case of L. Bhagwan Dass Mengi, v. 
Union of India, reported in AIR 1961 o 
and K., 39, took a contrary view and laid. 
down that the word “Government” could 
be interpreted only to mean State Gov- 
ernment and not Union Government. In 
order to resolve this conflict of decisions, 
it was felt necessary to refer the ques- 
tion of law to the Full Bench. This is 
how the case has. come before us. 


| _{State. 
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3. We have heard the learned counsel 
for the parties. 


4. It is however, noticed that the Divi- 
sion Bench in AIR 1961 J & K 39, did not 
elaborately discuss the legal question and 
in a short judgment disposed of this 
question, The view proceeded on con- 
cession made by the other side in -that 
case. On the other hand, the Division 
Bench in 1976 Kash LJ 33: (AIR 1976 J 
& K 5) (supra) considered the question 
in a more detailed manner and conclud- 
ed by observing that the word “Govern- 
ment” included the Union Governmeni. 


5. To us, it appears that the view laid 
down in 1976 Kash LJ 33: (AIR 1976 J & 
K 5) (supra) is the correct law on the 
subject. There is no warrant for the 
proposition that the expression ‘‘'Govern- 
ment” occurring in Cl. (1) of Section 1 
(3) of the Act is confined only to the 
Government of the State. As a matter 
of fact the affairs of the State are run 
by both the State Government and also 
the Union Government in certain mat- 
ters, To limit the definition of the Gov- 
ernment, as indicated in AIR 1961 J & K 
39 (supra) isto exclude the Union Gov- 
ernment, which, undoubtedly is respon- 
sible for the administration of important 
affairs of the State such as matters re- 
lating to communication, defence, ac- 
counts and audit, national media and 
other matters. There do exist irstitu- 
‘tions of the Union Government in the 
State which also run the affairs of the 
These institutions belonging to 
Union Government are entitled to claint 
exemption from the operation of the Act 
just in the same way as the institutions 
of the State Government are entitled to 
claim. 

6. For the foregoing reasons, we, 
hold that the word “Government” oc- 
curring in Section 1 (8) (i) of the Act, 
also includes the Union Government. 
In that view of the matter the law laid 
down in AIR 1961 J & K 39, (Supra) 
cannot be held to be a good law on the 
subject. 

_ 7, The question is answered accord- 

ingly, i 

8. The case will now go before the 
appropriate Bench for disposing of the 
appeal on the other matters. 


DR. ANAND. J:— 9. I have had the 
advantage of going through the judgment 
prepared by my Lord the Chief Justice. 
I agree with the conclusion and the 
reasonings given therein. I would, how- 
ever like to add a few words of my own. 
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1), The expression “Government” 
occurring in Sec. 1 (3) (Gi) ef the Jammu 
ana Kashmir Houses and Shops Rent 
Control Act has not been defined in the 
Act itself. The legislature, however, in 
its supreme wisdom did not attach any 
prefix to the word “Government” as oc- 
curring in Section 1 (3) (i) of the Act. 
In case the intention of the legislature 
was to restrict the import of the expres- 
sion ‘Government’ to ‘State Government’ 
only there was no reason why the legis- 
lature could not have made that inten- 
tion clear by using ‘State Government’ 
instead of ‘Government’. By using the 
expression ‘Government’ without any 
prefix, it is evident that the legislature 
did not intend to limit it to the 
‘State Government’ only. S, 1 (8) (i) re- 
lates to the grant of exemptions and in, 
the matter of grant of exemption, it 
would neither be desirable nor conducive 
to the recognised principles of interpre- 
tation of statutes to exclude the de- 
partments of Union of India from claim- 
ing exemption when such departments 
are also engaged in the administration of 
important affairs of the State. Their 
Lordships of the Supreme Court in AIR 


1961 SC 493 opined that ‘the affairs of 


the State’ are not confined only to the 
‘affairs of the particular State’ but in- 
clude the ‘affairs of the Union of India’ 
also. 


ll. In his view of the matter, I agree 
with my Lord the Chief Justice that the 
expression ‘Government’ in Section 1 (3) 
(i) of the Act includes the ‘Union Gov- 
ernment’ also, The law laid down in 
AIR 1961 J & K 39, cannot as such be 
held to be good law. 


Order accordingly. 
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pointment a non-State subject «ander 
R. 35 (b) Exc. (3) — Regularisation and 
confirmation — Relaxation of R. 17 — 
Retrospectivity — (Constitution of Jadia, 
Art. 309). 


R, a non-State subject was appciated 
by Trade Commissioner, New Delhi as 
Labour Welfare Officer under Exc. `£) of 
R. 35 (b) of C. 5. R, and the appoin: ment 
was regularised on 24-11-1955 by the 
Cabinet. R was confirmed as such by the 
Government from 18-4-1962. The posts 
and scales of pay of the department of 
Labour and Labour Administration was 
declared permanent by the Government, 
So also, on 28-10-1972 the organisation of 
Trade Commissianer in Delhi was made 
permanent, The question was whether 
appointment of R was valid. 

Held that the action of the goverrment 
was taken by the Government in relaxa- 
tion of R. 17 retrospectively. Th: ap- 
pointment of R could not be said to be 
invalid because cf the operation of R. 17. 
The Government had power to waive the 
conditions in R. 17 and the order of re- 
laxation could be made retrospectively, 

(Pera 9) 

Anno: AIR Comm. Constituticr of 

India (2nd Edn.) Art. 309 N. 7. 


(B) Constitution of India, Art, 16 — 
Promotion — Post of Asst. Labour Com- 
missioner and that of Labour Weifare 
Officer, identical in nature § invelwing 
identical responsibilities and were equal 
in status — Promotion of R. (a confrmed 
Labour Welfare Officer) as Deputy Lab- 
our Commissioner — At the time oi pro- 
motion, P was holding the post of Asst. 
Labour Commissioner only temporarily 
— Held. P could not have any claim io 
be considered as against R, more so when 
all cases of eligible condidates (including 
that of P) were considered while making 
the aforesaid promotion. (Para 10) 


Anno: AIR Comm, Constn, (2nd Edn.) 
Art. 16 N. 3 (d) (i). 


Cases Referred; Chronological Faras 
AIR 1971 J & K 108 : 1971 Lab IS 817 

(FB) 6, il 
AIR 1965 SC 868 7 


K, N. Raina, for Petitioner; R. N. Vair- 
shnawi and O N. Tikku, for Respondənts, 

MIAN JALAL-UD-DIN, C. J.. — The 
petitioner has averred that he was ap- 
pointed as Assistant Labour Commissioner 
vide Government Order No. 7-Leb/66 
dated 30-3-1966 and this appointment was 
regularised vide Govt. Order No. 3-LAB/ 
66 of 1967, dated 14-1-1967 on the recom- 
= mendation of the Public Service Con»nis- 
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sion, vide documents forming Annexures 
‘A’ and ‘'B’ to the petition, The post of 
the Assistant Labour Commissioner was 
upgraded to 250-550 and the petitioner's 
efficiency bar was released in this grade 
with effect from 25-5-1969. Respondent 
No. 2, it is stated, was continuing as 
Labour Welfare Officer, Chandigarh in 
the junior grade of 225-500. He was pro 
moted to the grade of Deputy Labour 
Commissioner vide Government Order 
No. 57-I & L/70 dated 9-6-1970 vide 
copy of the order forming Anrexure ‘D' 
to the petition. By this order the senio- 
rity and merit of the petitioner were 
ignored. 

The petitioner has further averred thai 
his representation to respondent No, i 
was rejected on the ground that he was 
junior to respondent No. 2 vide Anne- 
xures ‘EH’ and ‘F’ to the petition. Respon- 
dent No. 1 in a mala fide way in order to 
defeat the right of the petitioner kept his 
case of crossing of the efficiency bar — 
pending in the grade of 250-550 and 
decided the same on 7-4-1972. The post 
of Assistant Labour Commissioner is 
higher in grade and status to that of the 
Labour Welfare Officer and the promo- 
tion to the post of Deputy Labour Com- 
missioner has been made from the post 
of Assistant Labour Commissioner. (sic) 
According to the petitioner he was’ kept 
in suspense up to 7-4-1972 when order 
forming Annexure ‘C’ to the petition was 
issued. The petitioner has challenged the 
prder of promotion of respondent No, “2 
vide Annexure ‘D’ on the following 
grounds: 


1. The petitioner was senior to res- 
pondent No, 2. He was not considered 
for promotion to the post of the Deputy 
Labour Commissioner, Therefore, the 
impugned order is violative of R. 25 of 
Jammu and Kashmir (Classification, Con- 
trol and Appeal) Rules, 1956 (hereinafter 
referred to as “the rules of 1956”), 

2. The petitioner being in senior grade 
of 250-550 respondent No. 1 having treat- 
ed the petitioner at par with respon- 
dent No, 2 the. impugned order is viola- 
tive of Art. 14 of the Constitution of 
India. 


3. Respondent No. 2 is not a perma- 
nent resident of the State of Jammu and 
Kashmir and as such his appointment is 
violative of R. 17 of the Rules of 1956 
ab initio, S 

4. The appointment of respondent 
No, 2 as Labour Welfare Officer, being a 
gazetted -post has not been regularised 
and cleared by the Public Service Com- 


© writ of Mandamus 
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mission, and this appointment being irre- 
gular, his case could not have been con- 
sidered for promotion to the post of the 
Deputy Labour Commissioner, 


5. The deprivation of the pecuniary 
benefits to the petitioner to which he was 
otherwise entitled by the illegal promo- 
tion of respondent No. 2 amounts to viola- 
tion of the fundamental rights under 
Art. 19 of the Constitution of India. 


6. The petitioner has been unduly dis- 
criminated against on nepotic and secta- 
rian basis. In this way the attitude of res- 
pondent No, 1 has’ been capricious and 
smacks of malice, 


2. The petitioner has, therefore, pray- 
ed for issuance of a writ of certiorari for 
quashing the impugned order and for a 
directing respondent 
No. 1 to consider the case of the peti- 
tioner for promotion to the next grade of 
Deputy Labour Commissioner. 


3. Shri Sohan Singh, Secretary to 
Government Health and Labour Depart- 
ment, J. & K. State, has sworn the 
reply affidavit in which he has affirmed 
that the petitioner, working as Social 
Education Officer, Badarwah, along with 
some other persons was appointed in the 
Labour Department in the scale of 
200-400 in the year 1966 but as there was 
no post of Labour Welfare Officer avail- 
able at the time, he was posted in Labour 
Commissioner’s Office at Srinagar and 
was adjusted against the post designated 
as Assistant Labour Commissioner, Thus 
the petitioner though appointed as Labour 
Welfare Officer was adjusted against this 
available post of Assistant Labour Com- 
missioner at the departmental head- 
quarters at Srinagar, [In this respect a 
clarification was sought by the Labour 
Commissioner vide his letter No. 106/(civ)/ 
720 dated 31-5-1965 (Annexure i), The 
required clarification to the effect that 
the petitioner working as (Assistant 
Labour Commissioner) stood adjusted as 
Labour Welfare Officer against the post 
of Assistant Labour Commissioner was 
sent to the Labour Commissioner by the 
Administrative Department under its 
No. 17-LAB/66 dated 20-6-1966 vide An- 
nexure (ii). 


For the purpose of regulating the 
‘appointment of the petitioner as Assis- 
tant Labour Commissioner, the Govern- 
ment sought approval of the petitioner's 
having been posted to the Office of the 
Assistant Labour Commissioner/Labour 
Welfare Officer from the Public Service 
Commission. The Commission vide An- 


A.LR, 


nexure (iv) to the petition equated and 
bracketted the post of Labour Welfare 
Officer with that of the Assistant Labour 
Commissioner, In compliance with the 
Commission’s notification, the petitioner 
appeared for interview and the Commis- 
sion recommended the petitioner for the 
post of Labour Welfare Officer in the 
Public Works Department in the grade 
of 225-500. The petitioner did not like 
to avail of the Commission’s recommenda- 
tions but he continued as Assistant 
Labour Commissioner in the Labour De- 
partment. Thereupon the Commission 
revised their earlier recommendation 
and recommended the petitioner for 
the post of Assistant Labour Commis- 
sioner vide Annexure (v). Since the grade, 
qualifications, and the duties of Assistant 
Labour Commissioner, and the Labour 
Welfare Officer were identical, it was 
immaterial for the Government whether 
the petitioner would be adjusted as 
Assistant Labour Commissioner or as 


‘Labour Welfare Officer. 


These material facts, it is averred, the 
petitioner has suppressed and they are 
germane for the disposal of the case. It 
is further averred that the petitioner 
along with other Labour Welfare Officers 
continued in the grade of 200-400 till 
1-11-1967 when the grade of Assistant 
Labour Commissioner’s post along with 
other posts of the Labour Welfare Offi- 
cers were revised to 225-500 by general 
order of revision of grades. On 2-1-1969 


the Labour Department was reorganized 


under Govt, Order of 1969 vide Annexure 
(vili) and the grade of Assistant Labour 
Commissioner’s post was revised again 
and raised to 250-550, The Labour Welfare 
Officars were re-designated as Labour 
Enforcement-cum-Conciliation | Officers/ 
Labour Welfare Officers under this very 
Government Order. It is admitted that 
the petitioner was allowed to cross the 
efficiancy bar in the higher . grade of 
250-550 but it is indicated that the cir- 
cumstances which led to the passing of 
the order could not be delinked- froin 
the position under which the petitioner 
was allowed to retain the higher grade 
of 250-550. 


By this the petitioner could not be said 
to have earned a superior position over 
other officers including the respondent 
No. 2 irrespective of the inter se seniority 
as it would actually obtain in this case. It 
is denied that respondent No. 2 was 
junior to the petitioner. While filling the 
post of the Dy. Labour Commr. relative 
merit, suitability and seniority of the La- 
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bour-Enforcemen=-cum-Conciliation Dff- 
cer/Assistant Labour Commissioner ‘La- 
bour Welfare Officers were duly consider- 
ed and examined. It was found that only 
respondent No, 2 had the superior zaim 
in the context of the length of service in 
the gazetted cadre, merit and suitehbility 
and also being the only officer confirmed 
in the grade then, The department could 
not take cognizance of the petitioner's 
holding on to the higher grade. The 
retention of the higher grade anc the 
sanction to the crossing of efficiency bar 
by the petitioner were allowed purel” on 
Compassionate grounds. 


It is denied that the petitioner wes not 
considered at the time of promoticn of 
the petitioner, He was considered but was 
not found eligible for the post beirg far 
junior to respondent No. 2, It is canied 
that the impugned order violates E. 25 
of the Rules of 1956. Nor does thə im- 
pugned order suffer from any vicletion 
of Art. 14, The averment made ia the 
petition that respondent No, 2 was mot a 
State subject isdenied. Itis affirmed that 
this is misconceived. The appointmert of 
respondent No, 2 stands regularised ander 
Govt. Order No. 1829-C of 1955 cated 
24-11-1955 (Annexure XIX). It is cenied 
that the appointment of respondent Io, 2 
is violative of R, 17 of the Rules of 2956. 
Respondent No. 2, it is submitted has 
continued uninterruptedly in service in 
the Gazetted Cadre since 1955 as Lazour 
Officer, Delhi, in the grade of 15&)-250. 
He was appointed as such by the Kash- 
mir Trade Commissioner.. New Delhi and 
his action was subsequently regulavised 
by Government under Cabinet Crder 
No, 1829-C of 1955, dated 24-11-1953. 


The State Constitution came into orce 
with effect from 26-1-1957 and the Public 
Service Commission was const:tuted 
thereafter. The respondent No. 2 Leving 
been appointed much earlier, the cues- 
tion of his having been cleared be the 
Public Service Commission does not 
arise, The administrative control cf the 
labour organisation attached to the Trade 
Commissioner’s Office at New Delli was 
transferred to Labour Department under 
Govt. Order No. 4-Lab/61 of 1962 cated 
29-1-1962, Thereafter respondent Nd. 2 
became a regular permanent offic2r of 
the Labour Department whereas the 
petitioner entered the Labour Depart- 
ment in March 1966, Any act of male fide 
is denied, It is denied that the petitioner 
has been discriminated against. 

4, Respondent No. 2 has also filed a 
reply affidavit, In his affidavit he has 
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affirmed that he was appointed as Labour 
Welfare Officer in 1955 and confirmed as 
such by the Government under its Order 
No, 53-T and L of 1969 dated 2-6-1969 
with effect from 1962 much earlier thar 
the petitioner had even joined Govern- 
ment service, He has further affirmed 
that he is senior to the petitioner and as 
such the petitioner has no cause of action 
against him. 


5. The writ petition came to be heard 
by a learned single Judge of this court 
{Mufti J as he then was). He was of the 
Opinion that the case raised important 
questions of law particularly one respect- 
ing the competence of the Govt. to waive 
the condition regarding a person being a 
permanent resident of the State for 
entry into the regular service of the State 
He was cf the view that as the question 
involved was of substantial importance, 
it was appropriate that the petition be 
heard and disposed of by a larger bench 
of this court. Accordingly the case has 
been referred to the Full Bench, 


6. Appearing for the petitioner Shri 
Raina has submitted that the initial ap- 
pointmen: of respondent No. 2 is viola- 
tive of R. 17 of the Rules of 1956, as ac- 
cording to that rule no person can be ap- 
pointed to any service by direct recruit- 
ment unless he is a hereditary State Sub- 
ject (Permanent resident) and also posses- 
ses the requisite qualification prescribed 
by the Rule. It is submitted that as the 
petitioner was admittedly a non-perma- 
nent resident of the State, therefore by 
virtue of R. 17 which operated as a bar 
to his appointment, respondent No, 2 
could not be appointed against the post 
to which he was appointed by the Trade 
Commissioner at Delhi, This appointment 
could not even be made in relaxation of 
R. 4 or 5 of the Rules of 1956. The Gov- 
ernment did not relax the rule at any 
subsequent time nor could relaxation be 
made with retrospective effect and with- 
out recording reasons. Again, the order 
dated 15-6-1970 forming Annexure (XX) 
to the petition could not be said to have 
the effect of relaxing the rule as the said 
order was not the order : made by the 
Government. 


Reference is also made to Annexure 
(XVIII) to the petition which according to 
the learned counsel is indicative of the 
fact that respondent No. 2 was not con- 
firmed. Even if the Government wanted 
to relax the operation of R, 17 that should 
have been done in 1962 or in 1969 -but 
that was never done. The real position 
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was that the post of the Labour Welfare 


Officer which respondent No. 2 occupied 


was a tenure post and was to enure tili 
the Trade Commissioner’s organisation 
was to last. Therefore, the appointment 
of respondent No. 2 to the tenure post 
would not cure the bar raised by R, 17 
of the Rules of 1956, at the time when 
he was inducted into the main stream of 
service, In the case of respondent No. 2 
direct recruitment would begin from the 
year 1962 when he was inducted into the 
main stream of Labour Service and the 
administrative control was assumed by 
the Secretariat, This is the crucial date 
of his service, 


Therefore the initial appointment of 
respondent No. 2 as also his subsequent 
promotion was violative of R. 17 of the 
. Rules of 1956, and the impugned order of 
promotion of respondent No, 2 was ultra 
vires of the Rule. It is further contend- 
ed that the order of promotion of respon- 
dent No. 2 violates R. 25 of the Rules of 
1956, inasmuch as the order promoting 
the respondent No, 2 does not spell out 
that the petitioner who was eligible to 
be appointed to the post of Dy. Labour 
Commissioner and possessed the requi- 
site qualifications was considered for pro- 
motion, Non-consideration of his claim 
has prejudiced his rights and in this way 
Arts. 14 and 16 of the Constitution of 
India have been violated, The only reason 
why the petitioner was ignored appears 
to be as per reply affidavit that he was 
found junior to the respondent No. 2 
which is not a fact, At the time of filling 
the post of the Deputy Labour Commis- 
sioner, the petitioner had better claim io 
be considered for promotion but no rea- 
sons have been given as to why the peti- 
tioner was not considered for the post. 

Seniority and not merit and ability has 
been taken into consideration which is 
the antithesis of R. 25. It is submitted 
that respondent No, 2 was only a Labour 
Welfare Officer whereas the peli- 
tioner held a higher post that of Assis- 
tant. Labour Commissioner. Mr. Raina has 
also canvassed the proposition that the 
petitioner’ was appointed as Assistant 
Labour Commissioner in the year 196¢ 
which was higher in rank and status 
than the post of Labour Welfare Officer 
held by respondent No. 2. The post of 
respondent No. 2 being a tenure post in 
a temporary department, the appoint- 
ment of respondent No.. 2, therefore, 
could not be said to be substantive, All 
along promotions to the post of the Dy. 
Labour Commissioner have been made 
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from the cadre of the Assistant Labour 
Commissioner and not from Welfare Offi- 
cers. Moreover, the case of the respon- 
dent deserved no consideration as he was 
confirmed only in the year 1969. In sup- 
port of the contention that R. 25 should 
have been followed, reliance is placed on 


Lal Chand Pargal’s case reported 
as AIR 1971 J & K 108: (1971 Lab IC 
817) (FB). 

7 Shri O. N, Tikku, appearing for 


respondent No, 2 has, on the other hand. 
submitted that the initial appointment of 
respondent No. 2 was made by the Trade 
Commissioner who was competent to 
appoint even a non-State subject vide 
Exception (3) to R. 35 (b) of the Jammu - 
and Kashmir Civil Services Regulations, 
Vol. I. This Rule has been in force be- 
fore. the Rules of 1956, came into opera- 
tion, Under R. 35 (b) of the aforesaid 
Regulations, the authority no doubt can- 
not make an appoinment of non-perma-~ 
nent resident, but Exception (3) saves the 
operazion of this Rule. This Exception 
gives the Trade Commissioner at New 
Delhi, power to appoint non-State sub- 
ject in his office in case suitable State 
subject is not available, It is, therefore, 
submitted that the initial appointment 
of respondent No. 2 cannot be challeng- 
ed either on the ground of R. 35 of C.S.R. 
or on the ground of the operation of 
R. 17 which came into force much after 
the appointment of .respondent No. 2, 
was made by the Trade Commissioner 
and was regularised by the Government 
in 1955, , 


The appointment of nient No. 2 
was regularised by Cabinet order No. 
1829-C of 1955 dated 24-11-1955 forming 
Annexure (XIX) to the petition. This 
order is under the signatures of the then 
Prime Minister of the State. Again at- 
tention is invited to Annexure (XVII) 
whick is Government.order No. 53/TL/69 
dated 2-5-1969 whereunder respondent 
No. 2 has been confirmed as Labour Wel- 
fare Officer by the Government from 
18-4-1962. The post of the Labour Wel- 
fare Officers and that of the Assistant 
Labour Commissioner were of the same 
grade and involved the same qualifica- 
tions and identical nature of duties. As 
a matter of fact the petitioner was ap- 
pointed as a Labour Welfare Officer but 
was adjusted against the post of the As- 
sistant Labour Commissioner ~ which 
would not make any difference as that 
would not have the effect of making him 
higher in grade and status than respon- 
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dent No, 2, The impugned order of pro- 
motion of respondent No, 2 as De- 


puty Labour Commissioner was made in 
the year 1970. At that time the pasi- 
tioner had not even been confirmed. He 
was confirmed in the scale of 200-40 
only in the year 1971, whereas the re- 
spondent No. 2 had already been confirm- 
ed in 1962. How, could, therefore, tne 
petitioner advance any claim to be con- 
sidered when he was a mere temporary 
hand as against respondent No, 2, 


It is, however, pointed out that al- 
though the petitioner had no claim tc se 
considered for promotion even then 2326 
along with other eligible candidates was 
considered for the post of the Deputy 
Labour Commissioner, It was only acter 
examining comparative merit and ability 
of the eligible candidates that responcent 
No. 2 was appointed as Deputy Labour 
Commissioner. Seniority was not the 
sole criterion, In this connection, atzen- 
tion is invited to para No. 4 of the reply 
affidavit filed by the State as also the 
impugned order (Annexure D.) Respon- 
dent No. 2 was decidedly senior to the 
petitioner (vide Annexure XV) in which 
the claim of the respondent No, 2 as 
being senior to the petitioner has keen 
acknowledged by the Govt, It is poirtad 
out that in Annexure (XVI) there is ao 
mention of respondent No. 2 which 
shows that this respondent no lorger 
figures in the latter seniority list issued 
The petitioner never challanged the seni- 
ority of respondent No. 2 and he carrot 
do it now, Learned counsel for respcn- 
dent No. 2 has alsc relied upon the obser- 
vation made in ATR 1965 SC 868, 


8. The case of the parties lies withir. a 
narrow compass. The court is céeled 
upon to consider two-fold propositions of 
law enunciated at the Bar, 

(No. 1) Whether the appointment of 
respondent No. 2 is violative of Rule 35 
(b) of the Civil Services Regulations and 
Rule 17 of the Rules of 1956, and, thare- 
fore, the initial appointment of respen- 
dent No. 2 in the State Service was illegal 
as he was not a State subject, and wheiher 
bar to the appointment could be waved 
by the Government by relaxing the Eule, 


(2) If the appointment of responent 
No. 2 is found in order whether the im- 
pugned order of promotion of respomlent 
No. 2 has affected the rights of the peti- 
tioner inasmuch as his case was not «cn- 
sidered for promotion and in this vay 
Articles 14 and 16 of the Constitw-ion 
have been violated, 
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9. Now in so far as, the first proposi- 
tion is concerned, it is clear that the 
Trade Commissioner at Delhi has been 
vested with power to apponit ever. a non- 
State subject when no State subject is 
available. Therefore, when respondent 
No. 2 was appointed by the Trace Com- 
missioner, he did so in exercise of the 
power conferred on him by Exception (3) 
to Rule 35 (b) of the Civil Services Re- 


gulations, Not only this, vide order 
No. 26330-32 dated 10-3-1955, issued by 
the Trade Commissioner, respondent 


No. 2 was appointed as Labour Welfare 
Officer, in the grade of 150-25). This 
Order was made by the Trade Commis- 
sioner in pursuance of the Cabinct Order 
No, 116-C of 1955, dated 5-3-1955, This 
was followed by another Cabinet Order 
No, 1829-C of 1955 dated 24-11-1955, 
whereunder the post of the Labour Wel- 
fare Officer, created under Cabinet Order 
No, 116-C of 1955 was classed as gazet-~ 
ted and the tenure of the post of the 
Labour Welfare Officer was to be the 
same as the Trade Commissioners orga- 
nisation. By this order the appcintment 
of respondent No. 2 made by the Trade 
Commissioner was regularised by the 
Cabinet, 


Against, vide Order No. 27-LB/6£ of 1962 
dated 18-9-1962 copy of which kas been 
made available by the respond=nt, the 
posts and scales of pay of the depart- 
ment of labour and the Labour admin- 
istration have been declared permanent by 
the Govt. Also vide Governmezt order 
No. 539-FSI of 1972 dated 28-10-.972 the 
organisation of the Trade Commissioner, 
in Delhi is no longer a temporary organi- 
sation but the same has been- mde. per- 
manent, Vide Annexure (XX) to the 
reply affidavit dated 15-6-197m the 
Finance Minister observed that once a 
non State subject is taken into service, 
he has to be dealt with at par with his 
other colleagues. All this shows that 
the order of the Trade Commissioner in 
appointing respondent No, 2 a non-State 
subject was regularised as earlz.as in . 
1955, Thereafter respondent Nc. 2 wasl 
confirmed in 1962. The regularisation of: 
appointment and confirmation of re- 
spendent No. 2 is indicative of the fact 
that the action was taken by the Gov- 
ernment in relaxation of Rule 17 of the 
Rules of 1956 although the Govt, has not! 
Said so in so many words. This the Gov- 
ernment could do retrospectively. I do 
not agree with the contention of the 
learned counsel for the petitioner that 
regularisation could not be mad retro- 
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spectively and that it must be made at 
the time of the initial appointment. In 


the first instance, no such question arises. 


in this case as the appointment was made 
by the Trade Commissioner in exercise 
of the power conferred on him by Ex- 
ception (3) of Rule 35 (b) of the C.S.R. 
Even his action in appointing respon- 
dent No, 2 as Labour Welfare Officer has 
been regularised and confirmed by the 
Cabinet itself, Secondly, the order of re- 
laxation of Rule 17 can be made retro- 
spectively, There is nothing to suggest 
otherwise. Rule 5 of the Rules of 1956 
has been made to meet a_ particular 
Situation which may arise at any time. 
The Government may ‘come to know of 
any irregularity in appointment after- 
wards, Suppose a person is appointed 
against a post and it is subsequently 
found that at the time of the initial ap- 
- pointment, he did not possess the re- 
quisite qualification or that he was over- 
aged or under-aged. Then after putting 
in considerable number of years in ser- 
vice, can the Government not waive the 
condition as imposed by Rule 17 of the 
Rules of 1956 in order to cure the de- 
fect and irregularity. In the instant case, 
after respondent No, 2 was appointed and 
‘his appointment was regularised by the 
Cabinet and he was confirmed as Labour 
|Welfare Officer and was inducted into the 
main stream of Labour service, it is not 
open to the petitioner to contend that 
the appointment of respondent No, 2 is 
invalid because of the operation of Rule 
17. The Government has power to waive 
the condition and the order of relaxa- 
tion can be made retrospectively. 


10. I also do not see any force in the 
argument that the petitioner should have 
been considered at the time of making 
promotion to the post of the Deputy Lab- 
our Commissioner. It is pertinent to 
mention here that at the time when re- 
spondent No. 2 was appointed as Deputy 
Labour Commissioner, the petitioner was 
not even a confirmed hand. He was 
merely working in a temporary capacity 
whereas respondent No, 2 had already 
-© been confirmed. How could the case of 
a temporary hand be considered: for pre- 
motion to the next higher post, when a 
confirmed hand was available for the 
post. It goes without saying that the 
petitioner has no claim to be considered 
as against respondent No. 2. Vide An- 
nexure A to the petition, the petitioner 
as admitted was appointed temporarily 
in the year 1966 as Assistant Labour 
Commissioner for six months. His lien 
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was retained in his parent department 
(CD and NES) till he could be per- 
menently absorbed in the Labour De- 
partment, At that time respondenti 


No, 2 had already been inducted into the 


méin stream of Ladour department. He 
was confirmed much earlier i. e. in the 
year 1962, 


The mere fact that the petitioner 
was appointed as Assistant Lav- 
out Commissioner would not militate 
against the fact that his status was equal 
to that of respondent No. 2 as he (the. 
petitioner) had been appointed as Labour 
Welfare Officer but was adjusted against 
the post of the Assistant Labour Com- 
missioner. This is clear from the reply 
affidavit filed by the State in the case 
also from letter No. PF/—106/Civ/720 
dazed 31-5-1966 Annexure I to the reply 
affdavit and letter No. 17-LAB/66 dated 
20-6-1966, forming annexure II to the 
reply affidavit. According to Annexure I 
a clarification was sought by the Labour 
Commissioner from the Secretary to 
Govt. Labour Deptt. in this behalf. Vide 
Armexure II the Deputy Secretary to 


- Govt, Labour department clarified the 


position to the labour commissioner by 
ststing that the petitioner (Assistant 
Labour Commissioner) stands adjusted 
as Labour Welfare Officer against the 
post of the Assiszant Labour Commis- 
sioner. Again, there is a reference in 
Arnexure III to the reply affidavit. It is 
a letter addressed to the Public Service 
Commission by the Deputy Secretary io 
Gcvt. in which mention has been made 
of the petitioner’s appointment as As- 
sistant Labour #Commissioner/Labour 
Welfare Officer in the scale of 200-400. 
Apporval of the P. S. Commission was 
sought by this letter. After the Commis- 
sicn accorded its approval, the Commis- 
sicn on the representation made by the 
pevitioner that he would like to work as 
Assistant Labour Commissioner rather 
than as Labour Welfare Officer in the 
grade of 250-500, the petitioner was ap- 
pointed as Assistent Labour Commis- 
sicner in the lower grade of 200-400. Al 
this would show that in no case the peti- 
tioner had any higher status or superior 
cleim as against respondent No. 2. There; 
is, therefore, no force in the argument of 
the petitioner that because the peti- 
tioner was working as Assistant Labour 
Commissioner, therefore, he (the peti- 
tianer) by virtue of holding that post, 
had got an edge over respondent No. 2, 
As already observei the two posts Assis- 


-tant Labour Commissioner/Labour Wel- 
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‘fare Officer were identical in nature and 
‘involved identical responsibilities and 


were equal in status, although it is = Zact 
that the petitioner was placed in the 
lower grade of 200-400 as against 25C-300, 
in which respondent No, 2 was placed. 
_ I1. Apart from this, even othe-wise 
the Government did consider the case 
of all eligible candidates including that 
of the petitioner vide para No. 4 ož the 
reply affidavit. It was after consid=ring 
the relative meri; and ability that the 
promotion of respondent No. 2 was or- 
dered as he was found more capable and 
was much more senior to others, The 
seniority of the respondent No. 2 cver 
the petitioner stands established ftom 
Annexure (XV) to the reply affidavit . It 
is a letter written by the Deputy Seere- 
tary to Govt. Labour Department to the 
Labour Commissioner, This letter was 
written on 11-3-1971. The follcwing 
portion of the letter can be reproduced 
with advantage: 

“I don’t think there can be any dispute 
of seniority between Shri Rajinder Lal 
and Shri Katoch. Shri Rajinder Lal is 
definitely senior,” 

For all what has been stated. above, 
therefore, the decision rendered ir Lal 
Chand Pargal’s case 1971 Lab IC 817 
(J & K) (FB) hes got no applicatior to 
the facts of the present case. At anv 
rate, it cannot be said that promotion of 


respondent No. 2 in any way ran co.nter ’. 


to the ratio of the aforesaid author_ty. 

12. In the course of arguments larn- 
ed counsel for the parties informec us 
that the petitioner too has been promot- 
ed as Deputy Labour Commissioner. [In 
view of this relief to the petitione- has 
been afforded substantially. By promot- 
ing the petitioner to the post of the 
Deputy Labour Commissioner, for which 
he prays that the court may issue a writ 
in his favour, his claim has been comsi- 
dered and his grievance, if any, has keen 
redressed, 

13. The only point which the reti- 
tioner may now urge is that his sen-_ority 
be re-fixed vis-a-vis respondent No 2. 
In our opinion, this argument may not 
deserve any consideration inasmucn as, 
as already stated above, the service re- 
cords show that respondent No. < has 
all along remained senior to the reti- 
tioner, Any claim of the petitioner for 
re-fixation of his seniority in the zedre 
posts of the Deputy Labour Commis- 
sioners, appears to be unfounded. 

14. For the foregoing reason, 1 see 
no merit in the writ -petition, which is 
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hereby dismissed. However, heving. re- 
gards to the circumstances of che case, 
the parties are left to bear their own 
costs. l 

Dr, A, S. ANAND, J.: — I agree. 

I. K. KOTWAL, J. — I agree. 


Petition dismissed. 
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Sabir Dar, Petitioner v. Deputy Com- 


missioner (Collector), Anantrag and 
others, Respondents. 
Writ Petn. No. 73 of 1975, D/- 21-3- 


1978. 


J, & K. Common Lands (Regulation) 
Act (24 of 1956), S. 3 — Operatian of .S. 3 
— Extent, AIR 1971 J. & K. 117, Over- 
ruled. 


The operation of 5. 3 cannot be restrict- 
ed to public places only, Its operation 
extends even to private lands over which 
the inhabitants of the village Fave ac- 
quired the right of user uninterruptedly 
for a long time to the know edge oi 
the owner of the land and with his con- 
sent or eequiescence, AIR 1971 J&K 
117, Overruled, -Para 16} 


Where the inhabitants of a village 
have been exercising right of aser over 
a pathway even belonging to a private 
individual who voluntarily allowed the 
inhabitants to use this pathway from 
times immemorial then every imhabitant 
of the village has a right of user in re- 
spect of such piece of land and the owner 
individual concerned cannot restrain 
any member of the village DHlk from 
exercising that right. He cannot be al- 
lowed to put an obstruction to the user 
of that right, as the said pathway has 
been used by the villagers for common 
purpose. Under S, 3, this right has been 
recognised and can be exercised by every 
inhabitant of a village notwithstanding 
any law in force or any agreement, cus- 
tom, usage or even a decree or order of 
any Court or any authority to the con- 
trary. That this right of user over any 
pathway or any road, street etc. has been 
recognised, appear from the very head- 
note and language of 5. 3. AIR 195! 
SC 459, Foll; 1969 Kash LJ 311, Disting. 

(Paras 1i and 15} 
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Cases Referred: Chronological Paras 
AIR 1978 SC 411: (1978) 2 SCC 462: 1978 
Cri LJ 494 12 
AIR 1971 J & K 117 l, 7, 16 
1969 Kash LJ 311 7, 15 
1968 Kash LJ 15 } 
“ATR 1959 SC 459 11 
M. L. Bhat, for Petitioner; K. N. 


Raina, for Respondents. 


MIAN JALAL-UD-DIN, C. J.: — This 
petition was originally heard by one of 
us and the question debated before the 
single Judge was that Section 3 of the 
Jammu and Kashmir Common Lands 
(Regulation) Act of 1956 (hereinafter to 
be referred to as ‘The Act’) was not ajn- 
plicable .to the case in hand inasmuch as 
the land in dispute which is said to be the 
pathway and held in ownership rights 
of the petitioner cannot be said to be 
public or common land within the mean- 
ing of Section 3 of the Act and therefore 
is excluded from its operation. That 
Section, it is argued, applies only to the 
right of user in respect of public and 
common lands and not lands held in 
ownership rights even though it be as- 
sumed that such lands are used by the vil- 
lage folk of the locality. In support of the 
argument reliance was placed by the 
petitioner upon two decisions of this 
court reported as 1968 Kash LJ 15 
and AIR 1971 J & K 117. The ratic 
of these authorities it was pointed out is 
that dominant intention of the legislature 
by enacting the legislation on common 
lands was to restrict its operation to pub- 
lic lands only and not to make it applic- 
able to private lands, A contrary view 
was, however canvassed by the respon- 
dent that the subject matter of dis- 
pute between the parties did not come 
within the purview of Section 3 of the 
Act, inasmuch as the pathway was 
used as common pathway from times 
immemorial, and the same was establish- 
ed from the finding recorded by the Re- 
venue Officers. In the course of argu- 
ments attention was invited to head-note 
of Section 3 and also to the words ‘any 
path’...and ‘right of user’ occurring in the 
Section. It was argued that this case did 
fall within the ambit of Ss. 3 and 4 of the 
Act. 


2. On a consideration of the matter 
it was found hecessary to refer the mat- 
ter to Full Bench for authoritative deci- 
sion and also to examine the soundness 
of the view expressed in the aforesaid 
authorities of this court. This is how the 
case has come before the Full Bench, 
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3. To put in brief the facts of the case 
are: an application was moved by the 
respondents 2 to 6 on their behalf and on 
behalf of the Zamindars of the locality 
of Ledipora before the Tehsildar Kulgam 
under the Act complaining against the 
encroachment made by the petitioner on 
a piece of land used as pathway by the 
Zamindars of the village from times im- 
memorial. They, therefore, sought an order 
for removal of the encroachment. An en- 
quiry was held by the Tehsildar on spot. 
He, by his order dated 7-2-1973, found 
that the strip of land measuring one 
kanal and odd running through Survey 
No, 74 was a common pathway used by 
the Zamindars from times immemorial. 
Further that the said path leads to most 
of the fields of the Zamindars of the loca- 
lity. The respondent had odolocked the 
patrtway. He. therefore, ordered the re- 
moval of the enchroachment under 58. 3 
of tne Act. . 


4. Agprieved by this order the peti- 
tion=r filed an appeal before the Deputy 
Commissioner Anantnag who after hold- 
ing spot inspection and after hearing the 
parties dismissed the appeal observing 
that the common pathway runs through 
Survey No. 74 upon which the petitioner 
has made encroachment by fencing it and 
by slanting fruit trees. He further ob- 
served that there is no alternative way 
for the people of the village to use the 
Sams so as to reach their fields situate 
in another village. He affirmed the order 
of the Tehsildar, but gave an option ʻo 
the petitioner to allow passage to the 
Zamindars from one side of his orchard 
instead of the middle. The petitioner, 
thereupon, moved the Divisional Com- 
missioner who affirmed the order of the 
Revenue Officers below him. The peti- 
tion2r has, now moved this Court in writ 
jurisdiction. 

5. According to the averments made 
in he petition the impugned orders are 
liable to be quashed on the ground that 
the Act has no application to the case in 
hani as no order could be passed under 
the Act in respect of the private land. 
It is asserted that admittedly the land 


under Survey No, 74 is in proprietary -` 


rigkts of the petitioner and in view of 
this Ss. 3 and 4 of the Act were wrong- 
ly made applicable to the case by the 
Revenue Officers. The operation of the 
Act is restricted to common and public 
lands and is not meant to cover disputes 
between two individuals so as to decide 
the question of right of easement claim- 
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ed by one inhabitant over the land of 
another. 

6. In the reply affidavit sworn in ky 
the Tehsildar’ Kulgam, he has affirmed 
that although the petitioner is an owner 
in Survey No. 74 comprised of Khewat 
No. 11 situate at village Dedipora never- 
theless the inhabitants of the village 
Dedipora have got right of user of tke 


common path in the said land which 


stands established from the orders of the 
competent authorities. The responden:s 
(petitioners) raised fencing round the 
said strip of the land and obstructed tke 
right of user of the common path by tke 
Zamindars. An application was moved 
before him by the inhabitants of the 
village against the petitioner and othezs 
for removing the obstruction to the cora- 
mon path. On receipt of this applicaticn 
a proper enquiry was held under tke 
Act. As a result of the enquiry it was 
found that the inhabitants of village 
Dedipora have right of user to the cora- 
mon path passing through the land in 
dispute since times immemorial which 
has unlawfully been obstructed by the 
petitioners, Accordingly the Tehsildar 
Kulgam in exercise of his power under 
the Act directed tke removal of the 
obstruction. An appeal was filed before 
the Collector (Dy, Commissioner) Anan-:- 
nag who by his order dated 20th of 
March, 1974 affirmed his order. A fuz- 
ther appeal was filed before the Divi- 
sional Commissioner who also dismissed 
the same vide his order dated 3-5- 
1975. Not only the petitioner, it is 
affirmed, has violated the provisions of 
the Act but also he was guilty of havirg 
violated 5. 133-A of the Jammu ard 
Kashmir Land Revenue Act. 


T. Appearing for the petitioner Shri 
M. L, Bhat has contended that Survey 
No. 74 through which the disputed path 
„runs is in the proprietary ownership of 
the petitioner, That being so S. 3 of the 
Act could not be invoked to such a cas, 
According to him, the only dominant im- 
tention of the legislature by enactirg 
the Common Lands Act was to res- 
trict the operation thereof to user of pub- 
lic and common lands only and not <o 
private lands. Attention has been invited 
to a Division Bench authority of this 
Court reported as AIR 1971 J&K 127 
and a Single Bench authority of ` this 
Court reported as 1969 Kash LJ 311. It is 
contended that no right of user can be 
exercised on private land even if the 
village “folk have been using it. It mzy 
at the most give rise to an ‘action relai- 
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ing to easement; but surely the remedy 
was not to approach the Tehsildar and 
invoke Ss. 3 and 4 of the Act tc their 
aid, 

8, Again, it has been submitted that 
there was no proper enquiry held 3y the 


Tahsildar in order to find out wheth=r the’ © 


piece of land was actually used as path- 
way by the village folk, If some >f the: 
individuals of the village had approach- 
ed the Tehsildar complaining again:t the 
encroachment that would not mean that 
the entire village folk were in-erest- 
ed therein. As a matter of fact the indi- 
dual applicants have tried to- enforce 
their individual rights on the proprietary 
land of the petitioner. No finding was 
recorded by the Tehsildar that the land 
was used at least one year before the Aci 
came into force. The Act came intc force 
in the year 1956. Merely stating that 
the pathway was used by the village 
folk from times immemorial was a vague 
expression which did not precisely indi- 
cate the time of its user. 


9. In that view of the matter it is 
submitted that the action taken ty the 
Tehsildar and also the orders passed by 
the Dy. Commissioner as also the Divi- 
sional Commissioner are not susteinable 
in the eye of law. 


10. In reply Shri K. N. Raina has 
submitted that this was never the case of 
the petitioner in the Courts below that 
the right over pathway was not exercis- 
ed before 1956, But his case throewghout 
has been that there was no common path- 
way at all. He denied its very existence. 
The learned counsel has referred us to 
the head note of S, 3 as also the pream- 
ble of the Act. From this he has sought to 
establish that the dominant intention ex- 
pressed by the legislature in S. 3 was tu 
protect right of user over the pathways 
and places used for common or public 
purposes even though such lands were 
not public lands. This intention can be 
gathered from 5S, 3 itself. Therefore; 
where a piece of land even belonging to 
a priviate individual on which the in- 
habitants of the village have been exer- 
cising their right of user uninterruptedly 
even for the one year before the com- 
mencement of the Act, will come under 
the definition of common land for the 
purpose of S. 3 of the Act. The cerdinai 
principles of rules of interpretation of 
statute have to be borne in mind while 
interpreting 5. 3 of the Act. 


11, The expression ‘common lands’ 
has not been defined in the Act The 
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ordinary connotation of the expression 18 
the places, such as a road, street, path- 
way, channel, drain etc. in a village over 
which the inhabitants of the village exer- 
cise common right of user, Such places 
are used for common or public purposes. 
According to the proviso to S. 3 of the 
Act right of user over pathways and 
‘places must be.exercised by the inhabi- 
‘tants of the village for one year conti- 
nuously at any time prior to the com- 
mencement of the J. & K Common Lands 
Regulations Ordinance of 1956. It is true 
that a dispute between the two individuals 
over the user of a place in a village can- 
not attract 5. 4 of the Act, such private 
dispute may give rise to an action -for 
easement; but where the inhabitants of a 
village have been exercising right of user 
over pathway even belonging to a pri- 
vate individual who voluntarily allowed 
the inhabitants to use this pathway from 
times immemorial then every inhabi- 
tant of a village has a right of user in res- 
- |pect of such piece of land and the owner 
individual concerned cannot restrain 
any member of the village folk from 
exercising that right. He cannot be allow- 
ed to put an obstruction to the user of 
that right, as the said pathway has been 
used by the villagers for common pur- 
pose, Under S. 3 of the Act this right has 
been recognised and can be exercised by 
every inhabitant of a village ` notwith- 
standing any law in force or any agree- 
ment, custom, usage or even a decree or 
order of any Court or any authority to 
the contrary. That this right of user over 
any path way or any road, street etc. has 
been recognized, appears from the.very 
head-note and language of S. 3 of the 
Act. As observed by their Lordships of 
the Supreme Court in AIR 1959 SC 459 
at p. 463, the heads of legislation should 
not be construed in a narrow and pedantic 
sense but should be given large and like- 
ral interpretation, construction of a 
statute which is most beneficial to the 
widest possible amplitude of its powers 
must be adopted. 


12, Again, it is profitable to reproduce 
here with advantage the observations of 
Lord Denning as have been quoted by 
Malhotra, in ‘the Industrial Dispute’ 
Vol. I, pp. 44 and 45:— 

“The English language is not an instru- 
ment of mathematical precision. Our lite- 
rature would be much poorer if it were 
DiE He (the Judge) must set to work in 
the constructive task of finding the in- 
tention of Parliament, and he must do 
this not ‘only’ from the language of the 
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Statute, but also from a consideration of 
the social conditions which gave rise to it 
ard of the mischief which it was passed 
to remedy, and then he must supplement 
the written word so as to give ‘force and 
life’ to the intention of the legislature...... 
A Judge should ask himself the question, 
how, if the makers of the Act had them- 
selves come across this ruck in the tex- 
ture of it, they would have straightened 
it out, He must then do as they would 
have done. A Judge must not alter the 
material of wnich the Act is woven, but 
he can and should iron out the creases 
EETA The duty of the Court is to inter- 
pret the words that the Legislature has 
used; those words may be ambiguous, 
but, even- if they are, the power and duty 
of the Court to travel outside them on a 
voyage of discovery are strictly limited.” 
Again, dwelling upon the interpretation 
of Statutes tthe Supreme Court (vide 
(1978) 2 SCC 462: (AIR 1978 SC 411)) ob- 
served :— 

“Statute intended for public benefit 
should be construed liberally.” ' 


‘13. Therefore where right of user has 
vested in the inhabitants of the village and 
the same is declared to have existed by an 
order of the competent authority it can- 
not be said that S. 4 has no application 
to such a case, In the instant case it is 
faund that respondents 2 to 6 moved the 
Tehsildar on their own behalf and on be- 
half of the villagers of Dedipora for re- 
moving the obstruction caused by the peti- 
lioner to the use of the pathway. The 
Tehsildar went on spot. He summoned the. 
parties. He conducted the enquiry to 
which the petitioner did not associate 
himself. He recorded the statements of 
the villagers who unequivocally stated 
that the disputed piece of land, the path 
way, leads to the fields of Zamindar, and 
the Zamindars of the village have been 
using this pathway for going to their 
fields from times immemorial, Even the 
Dy. Commissioner to whom the peti- 
tioner approached by way of appeal also 
went on spot and found the claim and 
right of the villagers established. Having 
found the right of user established, can 
the petitioner be allowed to deny this 
right of the village folk. fn my opinion 
hə cannot be allowed to cdo so when he 
and his predecessors voluntarily allowed 
the inhabitants of the village to use this 
piece of land as pathway for common 
purposes, According to the Tehsildar 
there is no other pathway than the dis- 
puted one which Zamindars can use for 
going to their fields. 
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14, That even private land can be put 
to common use for the purpose of th2 
Act is also provided in 5. 6 of the Acti, 
That section provides that where in a 
village no land is recorded for extension 
of the village Abadi or if, where ih 
land so reserved, is inadequate. A Collec- 
tor may by an order in writing assign th2 
land which can include cultivated land 
of a proprietor for use of common ow 
public purpose. Jt is further provid21 
that where the land assigned is held i.i 
ownership rights then all rights, title and 
interest of the land shall be extinguished 
and such rights, title and interest shall 
be vested in the inhabitants of the villez= 
in whose favour the said land is appcr- 
tioned, Of course this can be done Dy 
paying compensation to the owner there- 
of. 


15. This negatives the contention cf 
the learned counsel for the petitior-er 
that lands held in the ownership right 
cannot be put to use for common of 
public purposes in any case and in any 
manner, We have seen that this can 32 
done and this is permissible under S. 6 cf 
the Act, In the same way where a piec 
of land even though heid in the owner- 
ship rights of an individual has been rut 
to use uninterruptedly for common pur- 
poses from times immemorial by the vl- 
lage folk with the consent or acquics 
cence of the owner of the land, it would 
mean that the owner had _ voluntar.l,; 
assigned or apportioned such strip of 
land for common use and common pur- 
pose, and after the village folk have ac- 
quired right of user over that the owr.ez 
cannot turn round and repudiate th: 
claim of the villagers to exercise thet 
right. Such denial on the part of ta 
individual would atiract S. 4 of the Ac:. 
The contention of the petitioner in taa 
instant case’ is not that the village fciz 
have no right of user but that as a 
matter of fact no such common pathway 
existed at all. He characterised this dis- 
pute as between two individuals as a pri- 
vate dispute which could not be taken 
cognizance cf by a Revenue Officer uncer 
the Act, But, on enquiry the Tehsilcar 
has found, so the Dy. Commissioner that 
the right of user of path way exists. Tha 
authorities relied upon by the learned 
counsel for the petitioner do not apply to 
the facts of the present case and er 
therefore distinguishable. In 1969 Kesn 
LJ 311 one of the questions related to th2 
competence of the - Tehsildar to hav2 
made the order under S. 4 of the Act 


and the question related to the mode af 
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the execution of the order, The cther 
question was with regard to the r ght of 
user in a particular survey number, It-was 
found that as a matter of fact the-e was 
no dispute raised about this particular 
survey number and therefore the peti- 
tioner in that case had been wrongiully 


ejected. It was disputed in tha? case 
that any proceedings were taken undei, 
the Act about this particular survey 


number. No inquiry was held and no 
determination was made, As delivery of 
possession of this land was without any 
proceedings under the Act it wes held 
that the action of the Revenue Oficer 
in removing obstruction from that rum- 
ber was without jurisdiction, 


16. Again, AIR 1971 J & K 117 was a 
case in which there was a dispvte be- 
tween two individuals over a right of 
way on a piece of land, In that cae one 
Chandi Ram had filed an applicatir be- 
fore the Tehsildar Samba that tke res- 
pondent had closed the pathway which 
was being used by the applicants :n that 
case for a long time. The finding record- 
ed by the Tehsildar after holding encuiry 
was that the pathway no. doubt telong- 
ed to the respondent but had been used 
by the applicant and his ancestor for a 
pretty long time. He accordingly Jezlar- 
ed the right of respondents to use the 
path and acting under S. 4 of the Act he 
made the order. -The Division Bench 
which heard the appeal observec that 
5. 4 could not be invoked in any or-vate 
dispute between two individuals o? by 
way of easement, claimed by one -mnkahi- 
tant over the other, as the Act apphes 
only to common or public lands aac not 
to private lands, It was in this context 
that the Division Bench observed that 
the intention of the legislature was to 
restrict the provisions of the Act ito 
the user of public and common kands 
only. There can be no dispute w-tk re- 
gard to the proposition that privace dis- 
putes cannot be made subject-ma:zter of 
a petition under S. 4 of the Act. If a 
pathway belonging to ‘A’ is used by ‘B’ 
for a long time and if ‘B’ stops ‘A’ irom 
using the pathway that may give rise 
to an action for easement. But surely 
that will not give rise to an action under 
S. 4 of the Act inasmuch as in order to 
attract sec. 4 it is necessary to establish 
that the entire village folk and nct any 
particular individual have been ccllec- 
tively exercising the right of user fcr a 
long time. Of course, the operacicn of 
S. 3 cannot be restricted to public paces 


only, Its operation extends even -o pri- 
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vate lands over which the inhabitants of 
the village have acquired the right oi 
user uninterruptedly for a long time to 
the knowledge of the owner of the land 
and with his consent or acquiescence, In 
that view of the matter the observations 
made in AIR 1971 J & K 117 that the 
dominant intenticn of the legislature is 
to restrict the provision of the Act to 
` user of public and common lands only 
may not be correct proposition of law, as 
this omits to take notice of head-note of 
S. 3 and the language thereof. 

17. For the foregoing reasons, we are 
of the view that the impugned order is 
sound in law. There is no force in this 
petition which is hereby dismissed. In 


‘`= view of the important question of law 


‘involved in the petition we leave the 
parties to bear their own costs. 


ANAND, J ee] agree, 


KOTWAL, J.: — I agree. 
Petition dismissed. 
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MIAN JALAL-UD-DIN, C. J. 


S. Bakshi Ravel Singh, Appellant v. 
Kh, Ghulam Hussain Ashai, Respondent. 


Second Appeal No, 56 of 1973, D/- 7-9- 
1978. 


J & K Civil P. C. (10 of 1977 Smvt), 
O. 22, R. 12 — Applicability to appeals 
arising out of execution cases — Death 
of appellant during its pendency — Legal 
representatives of deceased not substitut- 
ed within limitation — Appeal abates — 
R. 12 does not apply, AIR 1929 Pat 565 
(FB) Dissented from. 


Order 22 R. 12 would not apply to ap- 
peals arising out of the execution cases. 
It is limited in its operation to proceed- 
ings in the trial court. The Rule does 
not extend to appeals, Where an appli- 
cation for execution is made to the ex- 
ecuting court the death of one of the 
parties cannot operate as a bar to the 
continuance of the execution proceedings. 
But where a party dies in appeal pre- 
ferred against an order made in execu- 
tion proceedings it is quite impossible to 
give effect to the appeal, unless the re- 


presentatives of the deceased are brought. 


on record in time. Thus, if tha death 
of the appellant occurs during the pen- 
dency of appeal from the orders passed 
in execution cases, failure to substitute 


all his legal representatives within limi- 


KV/KV/E806/78/AMG/WNG 


S. B. Ravel Singa v, Ghulam Hussain 


A. LR. 


tation, would result in abatement of the 
appeal. AIR 1929 Pat. 565 (FB) Dissented 
from. AIR 1950 East Punj, 302; AIR 
1955 Cal. 281; ATR 1947 Bom. 480, Foll. 

(Paras 7, 8, 9) 


Anno: AIR Comm, Civil P. C. (th 

Edn.) O. 22 R, 12, N. 1A. 
Cases Referred: Chronological Paras 
AIR. 1955 Cal. 281 6 
AIR 1950 East Punj 302 6 
AIR 1947 Bom 480 6 
t 


AIR 1929 Pat 565 (FB) 5, 
K. B. Raina, for Appellant, R., N. Koul, 
for Respondent. 


JUDGMENT :— This is a civil second 
appeal and arises out of an appellate order 
of the Sub-Judge (C. J, M.) Srinagar 
dated 23-12-1972 dismissing the appeal 
of the appellant. 

2. During the pendency of the appea: 
it was stated in the monih of October 
1976 that the appellant had died; an ap- 
plication by the sons of the deceased ap- 
pellant for leave to prosecute the ap- 
peal was filed on 23-10-1976, No date of 


the death of the deceased appellant has 


been mentioned in the application. It 
is, however, stated therein that under 
O. 22 R. 12 nothing in Rr. 3, 4 and 8 of © 
the said Order applies to proceedings in 
execution of a decree or order, Conse- 
quently, no question of abatement of an 
appeal arises, 


3. In his cbjections to the application 
the respondent requested for the rejec- 
tion of the application on the ground 
that the present application made by the 
representatives of the deceased appellant 
was a dubious application. The appeal 
has abated in consequence of the death 
ot the appellant which took place 2 or 3 
years before, Further objection was 
raised that all the representatives of the 
deceased appellant had not been mention- 
ed in the application and no mention had 
been made of the daughters of the de- 
ceased appellant. The respondent also 
swore an affidavit in which he affirmed 
that Bk. Ravel Singh appellant died about 
three years ago, and, therefore. the ap- 
plication is time barred. The appeal as 
such has abated. 


4. Counsel for the applicants intend- 
ing to prosecute the appeal in place of 
the deceased appellant gave a statement 
that he would not adduce any evidence 
in support of the application, Both the 
counsel agreed that they would argue the 
application. 

5. Shri K. B. Raina appearing for the 
applicants has argued that the application 
for bringing the legal representatives on 
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record though barred by time is never- 


theless saved by R. 12 of O, 22 of the- 


Civil P. C. That Rule provides that noth- 
ing in Rr. 3, 4 and 8 of O, 22 shall apply 
to proceedings in the execution of a ce- 
cree, The argument is that there is no 
necessity to make any application ior 
substitution in execution proceedirgs 
and they are saved by operation of R .-2, 
as an appeal arising out of execticinu 
proceedings is a mere continuation of ex- 
ecution proceedings, therefore, R. 15 of 
O, XXII is applicable to such appeals as 
well, Consequently Rr. 3, 4 and 8 b:ing 
' not applicable to such an appeal, the 
question of abatement does not arise. 
` Mr. Raina has canvassed the proposition 
that an appeal arising out of an ozcer 
passed in an execution proceedings cces 
not abate on the death of the appelient 
even if an application for substitution of 
the legal representatives of the appel- 
lant is made out of time, In suppor of 
his argument he has relied upon a all 
Bench authority of the Patna High Court 
in Hakeem Syed Mohd. Taqi v. Feteh 
Bahadur Singh reported in AIR 1929 Pal. 
565. The majority judgment in that zese 
has laid down the view that an appEca- 
tion for substitution of the legal redre- 
sentatives of a deceased party in an gp- 
peal preferred against an order made in 
execution proceedings is saved by R 12 
of O. 22 and as such, such an application 
can be made at any time within the 
period prescribed by Art. 181 of tne 
Limitation Act, Where, therefore, an 
application for substitution in second ap- 
peal is made not within the preseridad 
time, the appeal would not abate. With 
great respect, I beg to differ with tne 
view expressed by the majority in tae 
judgment. 


6. In my opinion an appeal from an 
order in execution proceedings cannoi 2e 
said to be a proceeding in execviion 
within the meaning of R. 12 of O. 22. 
Rule 12 expressly provides that the ope- 
ration of Rr. 3, 4 and 8 is saved in tne 
case of proceedings in execution of a 
decree or order, Proceedings in execu- 
tion in the rule mean proceedings for 
the enforcement of rights declared by če- 
crees or orders of the court. The appelate 
court is not concerned with the execu- 
tion of the decree. There is no proceed- 
ing pending before it in relation to tae 
execution of the decree, or the order 
made by the court, An appellate autho- 
rity is only called upon to cons.der 
the soundness and propriety of the order 
made by the executing court. R. 12 can- 


S. B. Ravel Singa v. 
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not be stretched to an appeal arising out 
of an order made in the execut.on pro- 
ceedings. In this view of mine I am for- 
tified by AIR 1950 East Punj 3@, AIR 
1955 Cal 281 and AIR 1947 Bom 480, 


Ghulam Hussain 


7. The ratio of the above quoted de- 
cisions is to the effect that R, 12 af O. 22 
would not apply to appeals arising out 
of the execution cases, It is limited in 
its operation to proceedings in the trial 
court.- The Rule does not extenc to ap- 
peals. Where an application for execu- 
tion is made to the executing court the 
death of one of the parties cannot ope- 
rate as a bar to the continuance of the 
execution proceedings. But where a 
party dies in appeal preferred against an!- 
order made in execution proceedings it’ 
is quite impossible to give effec: to the’ 
appeal, unless the representatives of the! 
deceased are brought on record in time.! 
No court will ever make an inconsistent | 
order and this is the main reason why 
even appeals from the orders passed in 
execution cases have been held <o abate 
wholly. If one of the parties dies and 
his legal representatives are not brought 
on the record the court will not’ make an 
inconsistent order. The majority of the 
Indian High Courts ‘have laid dcwn this 
view. In my opinion the reasoning 
adopted in the minority judgmert given 
by Das, J. in AIR 1929 Pat 565 (FB) ap- 
pears to me to be sound. I respectfully 
agree with this view as also with what 
has been laid down by Punjab, Zaleutta 
and Bombay High Courts. 


8. In the instant case, the cbjection 
raised by the respondent is that the de- 
ceased appellant died two or three years 
before the application was made. There 
is an affidavit in support of this affirma- 
tion. The maintainability of the applica- 
tion is also called in question on the 
ground that all the representatives of the 
deceased appellant have not been mention- 
ed in the application. No counter-affidevit 
has been filed to controvert the affirma- 
tion made in the affidavit of the respon- 
dent; rather the counsel for the appellank 
made a statement that he would not ad- 
duce any evidence in the applicat:on. The 
learned counsel argued the case on the 
assumption that the present application 


“was made after the statutory period of 


six months. His sheetanchor of the ar- 
gument is R. 12. According to hm even 
if the application was made beyond the 
prescribed time, it would have ro effect 
on the appeal as it would not entail abate- 
ment, But as observed above, this Rule 
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has no application to appeals. It was 
therefore, incumbent upon the applicarts 
to have filed the application within time. 
As this has not been done, the legal con- 
sequences must follow, 


9. The result is that the appeal abates - 


and is therefore, dismissed on that 
|ground. 


Appeal dismissed. 
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MIAN JALAL-UD-DIN, C, J, AND 
Dr. A. 5. ANAND. cf 

State of Jammu and Kashmir, Appel- 
lant v. Smt. Hamida Begum and others 
Respondents, 
' Civil Appeal No, 40 of 1975, 
1978* 

(A) Land Acquisition Act (1 of 1894), 
S. 23 — Shamilat land — Right of person 
in possession to claim compensation. 


D/- 9-8- 


The rights and incidents of Shamilat 
land in occupation of a person are the 
same as if he is the owner thereof, In 
case of state Khasla land, the position is 
different. The mere fact that Shamilat 
land has been reserved for grazing pur- 
poses would not militate against the fact 
that the person in possession is the owner 
thereof and that he has remained in pos- 
session thereof for many years. Even in 
extreme cases where the Government 
grants land on certain conditions anda 
the conditions are. not enforced by the 
Government and the land is afterwards 
acquired under the Land Acquisition Act, 
the latter cannot refuse compensation to 
the possessor of the land. When, compen- 
sation cannot be refused ło a person in 
occupation of the land granted by the 
Government, which in other words means, 
that the land is State land, it cannot bė 
said that the person is not entitled to 
compensation for the Shamilat land of 
which he is in de facto and de jure posses- 
sion, AIR 1968 SC 105 Rel, on. 

(Para 8) 

Anno: AIR Manual, (8rd Edn.) L. A. 
Act, S. 23, N. 3. 

(B) Land Acquisition Act (1 of 1894), 
S. 23 — Assessment of compensation — 
Considerations — Sales effected in loca- 
lity proximate in time and place are re- 
levant — Average sale rates of last three 
years is not relevant. 


Dist. J., Srinagar, D/- 17- 9- 1975). 
IV/LV/E76/78/MBR/RSK 


[Prs, 1-2] State v. Hamida Begum (Jalal-ud-Din C. J.) 


(Para 9) 
*(Against Judgment and decree of Addl. 


A.LR. 


Anno: AIR Manual, (3rd Edn.) L, R. 
Act, S. 23, N. 2. . l 

(C) Land Acquisition Act (1 of 1894), 
Ss. 23, 34 — Solatium and interest —Pos- 
session of land taken before initiating re-. 
gular acquisition proceedings under the 
Act — Solatium and interest can be al- 
lowed not from date of possession but 
from date of S. 4 notification notifying 
fact of acquisition. (Paras 11, 14) 

Anno: AIR Manual, (8rd Edn,) L. A. 
Act, S. 23, N, 16; S. 34, N. 1: 


(D) Land Acquisition Act (1 of 1994), 
Ss. 4, 9 — Absence of notice — Person 
interested has right to seek his remedy in 
ordinary court of law. 


The scope of enquiry in the reference 
is restricted to the consideration of in- 
terests of the persons who claim or who 
object to the enhancement of compensa- 
tion, The liability to resort to special 
jurisdiction only arises when a person is 
alerted by special notice provided for by 
the Act namely notice under 5. 9 and 
other relevant Sections, AIR 1962 Cal, 
275, Rel. on. (Para 6) 

Anno: AIR Manual, (8rd Edn.) L. A. 
Act, 5. 4, N. 4 (A), 5. 9, N. 7. 


Cases Referred: Chronological Paras 
ATR 1968 SC 105 8, 
AIR 1962 Cal 275 6 


H. S. Oberai, for Appellant; 5. T. Hus- 
sain Attorney, for Respondent No. 1; A. K. 
Malik, Advocate General, for the State. 
Shamim Ahmed Shamim in person. 


MIAN JALAL-UD-DIN, C. J.: — This 
appeal is directed against the judgment 
and decree of the Additional District 
Judze Srinagar dated 17-9-1975 and 6- 
10-1975, passed by him in a reference 
made by the Collector in the course of 
land acquisition proceedings. 


2. Briefly put the facts of the case 
are: Land measuring 12 kanals and 3 
marlas situate in Barzulla was occupied 
by Hydraulic Division in the year 1960 
pursuant to the scheme of raising of the 
bund for protecting the locality of Bhagat 
Burzalla from flood waters. Nine years 
after the possession of the land was taken 
the Governmen: issued a notification on 
2-4-1969 for regularising its possession by 
acquiring the said land. After issuing 
the relevant notification, under the Land 
Acquisition Act, the Collector vide his 
order dated 4-2-1970 made the award. 
After obtaining the approval of the Re- 
venue Minister he announced the award 
fixing compensation at Rs, §192/- per 
kanal. Mst. Hamida Begum respondent 
No. 1 felt dissatisfied with the award, 
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She, therefore, sought reference uncer 
S. 18 of the Act on the ground that the 
market value per kanal of land in the 
locality was Rs. 17,000/-- as against 
Rs, 5192/- assessed by the Collector. The 
reference came to be heard by the Ad- 
tional District Judge, Srinagar. The 
Collector in his objections challenged: his 
own. award by submitting that the tatal 
area of land was 12 kanals and 3 mar 
las including 5 kanals and 10 marlas cf 
Jand which was Shamilat (Mahfooz Kak- 
charia). The petitioner could not clam 
compensation for the category of the lead 
described as (Mahfcoz .Kahcharia Sham: 
Jat Deh), He also disputed the claim cf 
the petitioner to get enhanced rate cf 
compensation in respect of the other 
lands. The following issues were fransd 
in the case? 
1. Whether the 
barred? OPD 


2. Whether compensation for the em- 
tire area was not payable to the pee 
tioner? OPP l l 

3. What is the market value of ths 
land? OPP a 

4. Whether compensation for frit 
bearing trees has not been paid and what 
should be the amount for that purposs? 
OPP | 


5. How much of interest can be claim=~ 
ed by the petitioner? OPP 


6. Whether the Custodian was entit- 
ed to compensation if so to what extert? 
OPD. | 
. % To what relief the petitioner is en- 
titled? OPP | 


3. On appraisal of the evidence whick 
the parties adduced before him, and 
after hearing the arguments in the cass, 
the Addl. District Judge, decided Issue 
No. 1 against the appellant and held thas 
the reference was within time. In so far 
as the other issues were concerned, tne 
parties examined Sharif Din Naib Tehsil- 
dar, Niranjan Nath Patwari, Maher 
Krishen Jalali, Assistant Engineer, Cr 


reference was time 


Abdul Qayoom, Superintending Engineer . 


Ummar Jan Collector, Ghulam Rasool 
Baba Custodian, Abdul Gani Malik Dire:- 
tor Horticulture, Syed Maqbool Execr-~ 
tive Engineer, Radha Krishen Patwari, 
and Ali Mohammad Buch. The learned 
Judge repelled the contention of the Cot- 
lector that the petitioner was not en 
titled to claim compensation in respect 
of § kanals and 10 marlas of land describ- 
ed as (Mahfooz Kahcharia Shamilat Deh’. 
As regards the value of the land tke 
learned Judge found that the. rate. per 
1970 J. & K/A VE GHA 


State v, Hamida Begum (M. Jalal-ud-Din C, J.) 
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kanal as assessed by the Collector was 
not correct, In the opinion of the learn- 
ed Judge the fair market valu2 was 
Rs. 10,000/- per kanal, He, however, did 
not accede to the request of the peti- 
tioner to seek separate compensation in 
respect of fruit bearing trees. ‘In the 
issue as to from which date the peti- 
tioner respondent was entitled tc claim 
interest, the trial court held that in- 
terest can be claimed from the date of 
taking over possession of the lamd and 
not from the subsequent date wren the 
notification under S, 6 of the Act was 
issued. He, therefore, allowed <nterest 
from the date of taking over possession 
at the rate of 6'/2% per annum. Dn the 
question as to whether the Custodian was 
entitled to compensation and to what ex- 
tent, the learned Judge observed that a 
portion of land which belonged to 
Maulvi Mohd. Rakub, who was an 
evacuee had vested in the Custo- 
dian and Mr. Shamim Ahmad Sha- 
mim the son of Mohamad Yakub was 


only an allottee of the same, But as the | 


claim of Shri Shamim Ahmed Shamim to 
get compensation was turned down by 
the Custodian General, therefore, tre pay- 
ment ‘to Shri Shamim had been made 
wrongly, As a matter of fact, ‘it is the 
Custodian, who is entitled to get ccmpen- 
sation for the evacuee land, The learn- 
ed Judge, therefore, ordered that the 
amount of compensation for the evacuee 
Tand should be paid to the Custodian. 
However, by a subsequent order on an 
application made by Shri Shamim under 
S. 152 C.P.C. the court by way of clari- 
fication passed a -supplementary order 
observing that the enhanced rate ož com- 
pensation allowed by him in his judg- 
ment dated 17-9-1976 in the case cf Mst. 
Hamida Begum would also apply to the 
evacuee land allotted to Shri Shamim. 
Aggrieved by the judgment and decree of 
the trial court as also by the order on 
the application of Shamim, the Codlector 
has come up in appeal before this court. 


4, Learned counsel. for the appellant 
has assailed the judgment of the trial 
court on the ground that it is founded 
upon that evidence which has been brush- 
ed aside by the High Court in appeal 
after 
The lower court has failed to aprly its 
mind to this aspect of the question and 
has based its judgment on inadm-ssible 
evidence which was recorded at the time 


when the Custodian was not a party to -~ 


the proceedings. After the case was re- 


manded, and fresh trial had started and |, 
- a 


directing fresh trial in the case. - 
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the parties were directed to. adduce evi- 
dence afresh, the previous evidence on 
the file could not be pressed into service 
for basing its finding by the court. ` Only 
that evidence which was recorded after 
the order of remand could be looked into 
and acted upon. Learned counsel has 
submitted that the evidence produced by 
the respondents consists of the oral state- 
ments whereas the evidence produced by 
the appellant is based on revenue records 
and other documents, It is urged that 
the court has wrongly allowed compen- 
sation to the respondents for 5 kanals and 
19 marlas of land which is Shamilat land 
as no compensation for this category of 
land can in the eye of law be claimed by 
the respondent. The court has without 
any rhyme or reason enhanced the rate 
of compensation. Moreover, the court 
has wrongly assessed interest from the 
year 1960 when posséssion of the land 
had been taken. As a matter of law, in- 
terest could be claimed and assessed from 
the date when the notifications under 
_ Sections 4 and 6 of the Land Acquisition 
Act were issued in the year 1969 and not 
from the year 1960, The court also 
wrongly allowed interest at the rate of 
6% per annum from the year 1960 where- 
as it should have allowed interest at ‘the 
rate of 4% per annum: It is further con- 
tended that Shri Shamim Ahmed Shamim 
was not a party to the reference, He had 
not sought reference and yet the court 
adopted a novel procedure by arraigning 
him a party after the judgment was deli- 
vered. His name was wrongly entered in 
the decree sheet, For all .these reasons, 


the counsel has submitted that the judg~ . 


ment and decree of the Additional Dis- 
trict Judge be set aside and the award of 
the Collector be restored with the modi- 
fication that no compensation be allowed 
in respect of Shamilat land, 


5. Mr. Hussain has argued this case as 
an attorney of respondent No, 1. He has 
submitted that the witnesses produced by 
the Collector have admitted that the 
market. value of the property at the re- 
levant time was more than Rs, 20,000/- 
per kanal and that the site of the pro- 
perty was excellent. He has invited our 
attention to the statements made by Ghu- 
lam Rasool Baba Custodian, Radha Kri- 
shen Patwari, Ali Mohammd Buch Teh- 
sildar, Mst. Hamida Begum the respon- 
dent produced a number of witnesses in- 
cluding Mohammad Ibrahim Shahdad, 
Advocate, who stated that the market 
value on spot exceeded Rs. 20,000/-" per 


kanal. The learned Attorney has re- 


Begum (M. Jalal-ud-Din C. J) . 


ALR. 


pudiated the contention of the learned’ 
counsel “for ‘the appellant that. the evi- 
dence recorded earlier could not be read. 
He has submitted that this evidence is 
extant on the file and could be read in 
the case. Moreover, Ghulam “Moham- 
mad Khan Deputy Custodian had. made a 
statement on 7-4-1973 that he adopted the 
entire evidence led by Mst, Hamida 
Begum. The Custodian who was im- 
pleaded in the case had accepted the evi- 


dence led by Mst. Hamida Begum, There- 


fore, if the Custodian had adopted the. 
evidence adduced by Mst. Hamida Begum, 
and had prayed that this be treated as 
evidence in the case, there was. nothing 
wrong on the part of the learned Judge 
to have relied on that evidence. No pre- 
judice had in fact been caused to the 
Collector who had been given opportunity 
to cross-examine the witnesses who were 
examined in the case before the order of 
remand was made, Mr. Hussain has laid 
emphasis on accepting the  cross-objec- 
tions which he has filed and in which he 
has claimed Rs. 20,000/- as rate of cor- 
pensation per kanal on account of the 
potential value of the land. The lower 
court should have added 25% to the total. 
compensation by making an allowance 
for the potential value of the land. Mr, 
Hussain has also submitted that when 
possession of the land was taken over by 
the department as early as 1960 and the 
notifications under Ss. 4 and 6 were pub- 
lished much after in the year 1969, it was 
quite clear that the petitioner could claim 
Jabrana and interest from the date of the 
taking over of possession and not from 
the subsequent date when the notifica- 
tions were issued. In regard to the argu- 
ment that the Collector should not have 
awarded compensation in respect of Shali- 
mat land Mr. Hussain, has submitted that 
the petitioner was entitled to claim com- 
pensation for this category of land in the 
same way as for the land of which she 
was the owner. Under the Rules framed 
under the Land Acquisition Act, it is pro- 
vided that Shamilat land is to be treated 
as proprietary land for all purposes of 
acquisition, The order.of reference made 
by the Collector indicated that the Col- 
lector had made the reference under Sec- 
tions 18 and 30 of the Land Acquisition. 
Act wherein he has admitted that the 
compensation has been allowed in respect » 
oi Shamilat Deh land and other villgers 
have also been shown as parties. If this 
were a State land, then, of course, the 
position would have been different and 


the Collector could not award compensa= 
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tion for this land. Shamilat land is not 
Khalsa land i.e. State land, therefere, 
it having remained in possession of Mst. 
Hamida Begum since a long time as 
owner, she is entitled to get compensaton 
for this land as well, The Collector is 
estopped from challenging his own award. 


6. Mr. Shamim Ahmed Shamim has 
argued the case in person, He has con- 
ceded that no reference has been made 
under S. 18 of the Act to the District 
Judge at his instance, The reason for 
this, he has explained, is that no no-ice 
under Ss, 4 and 9 of the Act was issued 
by the Collector to him. 


In fact he had no knowledge of these 
motices or of the acquisition proceedings 
initiated by the Collector. In view of 
the argument advanced, it is clear that 
compensation could not be enhanced in 
his case by the District Judge as no re- 
ference was made by the Collector and 
no notice was given to Mr. Shamim by 
the District Judge as required by S. 20 
of the Act. The scope of the enquiry in 
the reference is restricted to the conside- 
ration of interests of the persons who 
claim or who object to the enhancement 
of compensation, Mr, Shamim has sb- 
mitted that in the absence of any novice 
either under S. 4, or S. 9 or section 2C of 
the Act he has a right to pursue another 
legal remedy available to him. A D:vi- 
sion Bench of the Calcutta High Ceart 
in B. N. Banerji v. M, Roy AIR 1962 Zal 
275 has observed that where a persor. is 
not served with a notice under S. 9 of 
the Act or even under S. 12 (2) and for 
that reason fails to prefer his claim or 
objection before the Collector, within the 
statutory period, it cannot be said that 
the special remedy under the Act beng 
thus lost such a parson cannot seek his 
remedy in the ordinary court of law. 


The liability to resort to special jurisdic- - 


tion only arises when a person is alerced 
by special notice provided for by he 
Act namely notice under S, 9 and other 
relevant sections. For what has been 
stated above, Mr. Shamim may pursue 
such legal remedy, if so advised, as is 
available to him under the law. 


_ 7. In so far as the case of Mst. Hawida 
Begum, respondent is concerned, it 
stands on a different footing. It may be 
mentioned here that she has also fied 
cross-objections in which she has claimed 
enhanced compensation at the rate of 
Rs. 17,000/- per kanal. According to her 
it is established from the evidence that 
the locality is a posh area with all the 


- 
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amenities of urban life and this locality 
has grown into a residential area. The 
appeal as also the cross-objections will 
be disposed of by judgment. 


8. The petitioner respondent seeks 
compensation in respect of 5 kanels and 
19 marlas of land which is Shami_at Deh 
Mahfooz Kahcharari, The Collector has 
also assessed compensation in respect of 
this area of land. He has now himself 
challenged his own award, It is coubtful 
if the Collector can repudiate his own 
award by filing objections. Is he not 
estopped from challenging his owr. award 
when the same has also been approved 
by the Revenue Minister? If these were. 
any legal flaws in the preparatior of the 
award in so far as Shamilat land was 
concerned, either the Collector or the 
Revenue Minister could have looked into 
the matter and if they were of the opi- 
nion that compensation could net be 
awarded, for this category of land; the 
Revenue Minister could have oat-right 
disallowed it. Moreover, this was not 
the subject matter of reference. As al- 
ready observed the scope of the 2nquiry 
is restricted to the consideration of the 
matters raised in the reference, As a 
matter of fact, the dispute raised by the 
Collector is not with regard to tre legal 
aspect of the matter, whether compensa- 
tion can be assessed in respect of Shami- 
lat land but as per schedule cnnexed 
with the reference, his case is thet com- 
pensation with respect of this lard is to 
be distributed amongst the villag2 folk - 
who are also interested in the Shamilat 
land and he has sought the opimion of 
the court on this question. It, however, 
appears that the determination of the 
right with respect to Shamilat lend was 
admittedly the subject matter of dispute 
between the village folk, who are respon- 
dents and whose names. appear in the 
Schedule and Mst, Hamida Begum re- 
spondent-petitioner. The evidenze pro- 
duced by Mst. Hamida Begum clearly es- 
tablishes the fact that she has >een in 
possession of this strip of land for a con- 
siderable period of time, Shri A. N. 
Raina, Advocate, who appeared as a wit- 
ness in the case has deposed thet there 
was a litigation as early as in Samvat 
year 2003, between Mohamad YaEub and 
Ali Parray and others.: He has proved 
the documents Ex. PA and Ex. PB the 
decree sheets, The dispute betw2en one 
of the petitioners and the villege folk 
was resolved by the court by pessing a 
decree on the basis of a compromise en- 
tered into between the parties according 
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to which the rights of one of the petition« 
ers were acknowledged and it was agreed 
that the land is question was in exclu- 
sive possession of the petitioner and 
that the village folk had no concern with 
this land, So when this area of land has 
been in exclusive . possession right from 
the date when the decree was passed 
and even earlier to that i.e before 
Samvat year 2003, and the villagers in- 
cluding respondents Nos. 4 to 11 conceded 
the right of the petitioner in the land, it 
cannot be said that any other person re- 
siding in the locality has got right to 
claim compensation in respect of this area 
of land. What has been stated has not 
been seriously contested before us, As a 
matter of fact what has been argued be- 
fore us is that even the applicant is not 
entitled to claim compensation for this 
category of land because it is Shamilat 
Deh, It is common knowledge that the 
rights and incident of Shamilat land in 
occupation of a person are the same as 
if he is the owner thereof, Had this been 

tate Khasla land, the position~ would 
have been different The mere fact that 
Shamilat land was reserved for grazing 
purposes would not militate against the 
fact that the petitioner is the owner 
thereof and that she has remained in pos- 
session thereof before the samvat year 
2003. Even in extreme cases where the 
Government grants land on certain corn 
ditions and the conditions are not en- 
forced by the Government and the land 
is afterwards acquired under the Land 
- |Acquisition Act, the latter cannot refuse 


compensation to the possessor of the. 


land. That is what has been observed in 
AIR 1968 SC 105. Then when compen- 
sation cannot be refused to a person in 
occupation of the land granted by the 
Government, which in other words 
means, that the land is State land, how 
can it be said that in the present case the 
petitioner is not entitled to compensa- 
tion for the Shamilat land of which she 
is in de facto and de jure possession, Į 
would, therefore, agree with the obser- 
vations made and the finding recorded by 
the District Judge in this behalf. 


9. The. learned trial Judge has on 
consideration of evidence found that the 
market value obtaining at the relevant 
time in the locality was Rs. 10,000/- per 
kanal, He has come to this conclusion 
after considering the entire evidence on 
the record. The witnesses examined in 
the case have undoubtedly spoken about 
the potential value of the land. Some of 
them have stated that market value 
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would exceed Rs, 10,000/- per kanal, Mr, 
Ibrahim Shahdad Advocate who resides 
at Burzalla has testified to the fact that 
the market value of the land in question 
would be above Rs, 18,000/- per kanal, 
Mr. Ali Mohamad Buch, Tehsildar Bad~« 
gam has stated that in the year 1967 dif- 
ferent pieces of land in the area were sold 
even above Rs. 20,000/- per kanal and 
according to him the average market 
value was Rs, 10,000/- per kanal. The 
Collector has admitted that according to 
the Tehsiidar the prevalent market rate 
in the locality was Rs, 10,000/- per kanal, 
The Collector has taken the average sale 
rates of the last three years and has as- 
sessed it at Rs, 5192/~ per kanal. This in 
my opinion was not the correct way of 
assessing the compensation, While as- 
sessing compensation for the property, 
sales effected in the locality proximate in 
time and place are relevant to be con- 
sidered. In the present case, the state- 
ments made by the witnesses clearly 
establish that Rs. 10,000/- is the average 
merket value of the land, . This area has 
undoubtedly grown into a building site, 
It has all the amenities of urban life and 
therefore, in my opinion, as also found 
by the learned trial Judge, the rate of 
compensation per kanal assessed af 
Rs. 10,000/- cannot be said to be exces: 
sive, 


10. Mr. Oberai has argued that the 
evidence recorded in the case cannot be 
read against the Custodian because, this 
was recorded before the Custodian was 
made a party to the proceedings, Now 
we find that there is the statement of 
the Deputy Custodian on the record 
which is dated 7th of April, 1973. In 
this statement the Deputy Custodian has 
stated that he would not produce any 


evidence on behalf of the Custodian 
in the case and that he would 
adopt the evidence produced by 


‘the petitioner (Mst. Hamida Begum). In 


face of this statement, there is no force 
in the argument advanced before us, 
When the Deputy Custodian agreed to 
accept the evidence produced by the re- 
spendent in the case, he cannot now make 
a grievance of the fact that the evidence 
cannot be pressed into service. The argu~ 
ment is devoid of force and is, therefore, 
rejected. 


11. I, however, agree with the con~ . 
tention raised by Mr. Malik and Mr, 
Obsrai that solatium and interest could 
not be awarded from the date the in- 
tending depts, took over possession of the 
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land. Under law solatium and interest 
can be allowed from the date when the 
notification notifying the fact of acquisi- 
tion is published in the Gazette. It is 
true that the possession of the land was 
taken over by the intending department 
in the year 1960 before the acquisitian 
proceedings were started. It was in tae 
year 1969 that regular acquisition pro- 
ceedings were initiated. In my opinicn, 
it will be from the year 1969 and not 
from the year 1960 that solatium and in- 
terest can be allowed in favour of the rz 
Spondent, 
made an error in awarding interest at the 
rate of 6'/2% per annum. The statutory 
rate prescribed is 4% per annum, I 
would, therefore, modify the judgment 
and decree to this extent that solatium 
at the rate of 15% would be assessed 
from the year 1969 and the rate of in- 
terest would also be assessed from the 
same date and at the rate of 4% per 
annum, If the respondent has any claim 
in respect of compensation for the use 
and occupation of the land in question 
from the years 1960 to 1969, she may, if 
so advised, file a regluar suit for 
damages or compensation for its use aud 
occupation against the department con- 
jcerned. But so far as these proceedinzs 
are concerned, she cannot claim any corn- 
pensation from the year 1960 to 1959 
under the Land Acquisition Act. She is 
at liberty to pursue some other remedy 
for claiming compensation for these nire 
years, if so advised, - 


12. I also do not find any force in the 


cross-objections, In my opinion; tke 
market value assessed by the -trial Judge 
Is quite reasonable and I do not find any 
legal infirmity in the same, ‘It cannot be 
enhanced at the request of the respon- 
dent. 


13. The result is that the cross-obje> 
tions are hereby dismi 

14. In the result, the decision of tke 
trial Judge in. regard to the market value 
of the land is hereby confirmed. But the 
decree is however, modified to this er- 
tent that solatium at the rate of 15% and 
interest at the rate of 4% per annum will 
be calculated from the year 1969, tke 
date when the notification under S, 4 of 
the Act was issued. 

15. With these observations, the ap- 
peal is otherwise dismissed, In view of 
the ae circumstances of the case, 
we make no order as to costs, 

DR. A. S. ANAND J. :— I agree. 
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_S. 80 —— Notice under, 
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State of Jammu and’ Kashmir and 
another, Appellants v, Ghulam Rasool 
and another, Respondents. 

oo Appeal No, 13 of 1976, D/- 17-3- 
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Specific Relief Act (47 of 1963), S. 38 
m- Perpetual injunction: — Princip- es for 
grant of — A trespasser is not entitled 
to discretionary relief of perpetual in- 
junction, l 


A trespasser is not entitled tc per- 
petual injunction against the owner of 
property nor the owner is required to 
resort to legal proceedings to escablish 
his rights of ownership over the property 
in question, (Fara 9) 

The principle that relief of injunction is 
a discretionary relief is now well settled, 
A party, before it can ask a Court to ex~ 
ercise discretion in its favour, must show 
that it has some equities in its favour 
which would impel a Court to exercise 
discretion in its favour. In the ařterna- 
tive the party seeking injunction must 
possess some right which the opposite 
party is trying to invade or there must. 
exist an obligation in its favour wnether 
contractual or otherwise in respect of 
which the opposite party is trying to 
commit a breach. A trespasser Las no 
equities in his favour nor is the owner of 
the property trespassed under any legal 
obligation, there being no question of any 


- contractual obligation under such c-rcum- 


stances to submit to the acts of tréspass 
committed by the wrong doer. An owner 
has therefore every right to enter upon 
his property and restrain the trespasser 
from’ perpetuating his illegal occupation 
of property. It is not necessary fer him 
to. take recourse to legal proceedings in 
order to vindicate his rights of cwner< 
ship and possession in respect of his pro- 
perty which has been taken into posses- 
sion by another without any rigkt or 
title AIR 1960 J & K 83, Rel. on. AIR 
1961 SC 1570, Distinguished, (Paras 5, 6) 


Anno: AIR Manual (8rd Edn,) Specific 
Relief Act, S. 38 N, 1. 

(B) J & K Civil P, C. (0 of 1977), 
not served on 
Govt. officer — Suit against officer is not 
maintainable — Judgment and _ iecree 
passed are liable to be set aside. 

(Fara 4). 


Cases Referred: Chronological Paras 
AIR 1961 SC 1570 ss 7 


EV/FV/C161/78/AS/SNV. . 
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AIR 1927 PC 135: 54 Ind App 218 q 
(1899) 26 Ind. App 58 (PC) E 
(1866) 6 Suth WR 228 7 


K. N. Raina, for Appellants; K. N, Kaul, 
for Respondents, 


JUDGMENT :— This civil second ap- 
peal is directed against the decree of 
` Additional District Judge, Srinagar con- 
firming on appeal the decree of Sub- 
Judge, Chief Judicial Magistrate, 
Srinagar, decreeing the respondents’ suit 
for prohibitory injunction restraining the 
appellants from interfering in their pos- 
session over some land and trees standing 
thereupon. The facts which have given 
riso to this appeal may be briefly stated 
as below. 

The respondents brought a suit on 
29-12-1961 against the appellants alleging 
that they were in possession of land com” 
prising Khasra Nos, 192 and 626 situated 
in village Gund Roshan, Tehsil Ganderbal 
and that the defendants were trying to 
interfere with their possession over the 
said land and taking steps to auction the 
trees standing on the land which had 
been according to the respondents plant~ 
ed by them. The defence taken up by 
the appellants was that land comprising 
Khasra No. 192 was a Khalsa land be- 
longing to the State of Jammu and Kash- 
mir and the trees standing on this land 
had also been planted by the Dehat 
Sudhar Department of the State over 
which the respondents did not have any 
claim, It was also pleaded in defence 
that the suit in its form was not main- 
tainable against the appellants and the 
respondents had no cause of action to 
bring the suit against them. Appellant 
No. 2 herein raised a further plea that 
no notice as required under S. 80 C.P.C. 
was ‘served. upon him and the suit against 
him was not maintainable on this score 
also. The trial court after perusing the 
pleadings of the parties framed the fol- 
lowing issues: 

1, Whether the land under survey 
Nos. 626 and 192 as described in para. 
No. 1 of the plaint situate in village Gund 
Roshan along with willow and Kikar trees 
is in possession of the plaintiff? OPP. 

2, If issue No. 1 is proved whether 
the defendants are unauthorisedly cut- 
ting the branches of the trees and intend 
to auction the trees? OPP, 


3. Whether the plaintiff's ad is not 
maintainable? OPD. 

4. Whether the oan mat no cause 
of action? OPD, 
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5. To what relief the plaintiff is en- 
titled to? OP Parties. 


The parties joined the issues and led 
evidence in support of their respective 
cases. The learned counsel for the ap- 
pellants, it appears, did not press issue 
Nos, 3 and 4 in the trial court. The trial 
court decided issues 1 and 2 in favour of 
the respondents holding that Khasra 
No. 626 belonged to the respondents who 
had purchased the same from one Prem 
Nath and that the respondents were also 
in possession of six kanals out of 94 
kanals and 5 marlas of land comprised 
in Khasra No. 192 which was State land. 
The trial court also found that the wil- 
low and Kikar trees standing on these 
two Khasra numbers had been in fact 
planted by the respondents themselves. A 
decree for prohibitory injunction was 
therefore passed in favour of the respon-< 

ents against the appellants with the ob- 
servation that the appellants could ex- 
ercise their right of ejecting the respon- 
dents from six kanals of land comprised 
in Khasra No. 192 but only in due course 
o£ law, 


2. The appellants challenged the judg- 
ment of the trial court in appeal before 
the Additional District Judge, Srinagar 
but. with no success, The lower appellate 
court confirmed the findings arrived af 
by the trial court and dismissed the ap- 
peal filed by the appellants. The appel- 
lents have now come up in second ap- 
peal against the judgment of the two 


‘courts below. 


3. Myr, Raina learned counsel for the 
appellants has assailed the judgments of 
the courts below on the grounds. His 
first contention is that no notice having 
been served upon appellant No. 2 as re- 
quired by S. 80 of the C. P. C. the suit 
against him was not maintainable. His 
next ground is that six kanals of land 
comprised in Khasra No. 192 having been 
found as belonging to appellant No. 1 and 
the possession of the respondents on this 
land also having been found to be with- 
out any right or title, the courts below 
could not have exercised discretion in 
favour of the respondents and passed the 
impugned decree against the appellants 
restraining them from evicting the re- 
spondents from the said land except by 
taking recourse to legal proceedings. 


- 4 So far as the first contention raised 
by Mr. Raina is concerned, I find con- 
siderable force in it. No notice under 
S. 80 CPC is either alleged to have been 
served upon appellant No, 2 nor other« 
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wise proved to have been so served. It 
is, therefore, manifest that the man- 
datory provisions of S. 80 CPC had bean 
clearly overlooked by the respondents in 
bringing the suit against appellant No. 2. 
I do not find any substance in the argu- 
ment of Mr. Kaul learned advocate for 
the respondents tha; appellant No. 2 cid 
not go in appeal against the decree of 
the trial court before the Additional D:s- 
trict Judge, Srinagar and therefore the 
decree of the trial court had become firal 
against him which could not be challeng- 
ed for the first time in second appeal, I 
have perused the memo of appeal pre- 
ferred before the Additional Distr-ct 
Judge, Srinagar and I find that the ap- 
peal has been preferred by both the gp- 
peliants. It is therefore obvious that no 
suit against appellant No. 2 was man- 
tainable in the absence of a notice uncer 
S. 80 CPC having been served upon him 
prior to the institution of the suit. The 
judgments and decrees of the two couzts 
below against appellant No, 2 cannot 
be therefore allowed to sustain which are 
hereby set aside. 


5. That relief of injunction is a dis- 
cretionary relief is now well settled, A 
party before it can ask a court to ex- 
ercise discretion in its favour must show 
that it has some equities in its favcur 
which would impel a court to exercise 
discretion in its favour. In the. alterna- 
tive the party seeking injuction must pos< 
sess some. right which the opposite party 
is trying to invade or there must exist 
an obligation in its favour whether con- 
tractual or otherwise in respect of whith 
the opposite party is trying to commit a 
breach. These principles clearly emerge 
out of S. 54 of the Specific Relief Act 
which ordains in what circumstances a 
court may grant the discretionary rekef 
of perpetual injunction. 


6. The findings of the two courts pe~ 
low themselves show that six kanals of 
land out of Khasra No. 192 belongs to the 
State and the respondents have taken pos- 
session of it without any right or tifle, 
It would be therefore manifest that the 
respondents have taken possession and 
are in possession of this land as rank 
trespassers, A trespasser has no eq- 
ties in his favour nor is the owner of the 
property trespassed under any legal otli- 
gation. There being’ no question of any 
contractual obligation under such čr- 
cumstances to. submit to the acts of 
trespass committed by the wrong doer. 
An owner: has therefore every right to 
enter upon his property and restrain. the 
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trespasser from perpetuating his illegal, 
occupation of the property. It is not! 
necessary for him to take recourse to 
legal proceedings in order to vindicate 
his rights of ownership and possession in 
respect of his property which has been 
taken into possession by another without 
any right or title. The position may be 
of course different where the trespasser 
has acquired ownership rights in the 
property by virtue of his long poszession. 
That Govt, is not bound to honcur the 
possession of a person over its property 
acquired by the latter without an7 right 
or title till it has taken recourse to eject 
him through legal proceedings is further 
borne out from section 9 of the Specific 
Relief Act which makes an exception for 
a suit under the said section against the 
Govt, I am fortified in taking ths view 
from a judgment of this court in Beant 
Singh v. Cantonment Executive Officer, 
Jammu, AIR 1960 J & K 83 where late 


K., V. Gopalakrishnan Nair J. observed as 


under (at p. 87): 

“The learned counsel for the 
pellant strenuously urged thet the 
licenser is bound to bring a suit 
either for injunction or for ejectment 
against the licensee before ke can 
get rid of the right of the licersee to 
enjoy the licence, According to him, this 
would be the position even if the license 
had been validly revoked ard the 
licensee’s right under the agreement had 
ceased. I have not been referred to any 
authority in support of this somewhat 
extraordinary contention, 

It militates against the very comept of 
a license, A licence is a right “tc do or 
continue to do in or upon the immovable 
property of the grantor something which 
would, in the absence of such a right be 
unlawful”. If a license validly deter- 
mines the right of a licensee tc do or 
continue to do in or upon the immovable 
property of the licenser anything in en- 
joyment of that license would coma to an 
end, the result of which will be t make 
further exercise of that right urlawful, 


If an injunction in favour of such a 
licensee is given, it would only be per- 
mitting him to do what is unlawful for 
him to do. The court would tàus be 
throwing its protection round a wrong- 
doer and forcing the rightful owner of 
property to submit to the unlawful 
action of the wrong-doer. I do 
not think any court should by an7 order 
or decree passed by it bring about such 
a strange and intolerable situation, The 
law does not permit a licensee’ whose 


ap 
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license has been validly revoked to ex- 
ercise his license any longer, 


If he does so, he does something wrong, 
He will be only a trespasser after he has 
lost his right under the license, and the 
owner of the land is entitled to deal with 
him as a trespasser, There is neither 
principle nor authority to support. the 
rather strange proposition that in spite 
of the valid termination of the right of the 
licensee, he can continue to exercise his 
right until the licenser obtains a decree 
from the court prohibiting him from do- 
ing so, 

After the termination of the license, 
the licenser is entitled to deal with the 
property as he likes and to treat an in- 
truder as sheer trespasser, This right 
he gets as an owner in possession of his 
property. He need not secure a decree 
of court to obtain this right. He is en- 
titled to resist in defence of his property 
the attempts of a trespasser to come 
upon his property. 

He may exert the necessary and re~ 
asonable force to expel a trespasser, 
Whatever be the liability that the true 
owner may incur under the Criminal law 
or even under the Civil law for use of ex- 
cessive force, the trespasser will not be 
entitled to maintain a civii action against 
him so as to continue the trespass.” 


7. Mr, Kaul has on the other hand 
invited my attention to a Supreme Court 
judgment in Bishen Dass v. State of Pun- 
jab, AIR 1961 SC 1570 in support of his 
argument that even in case of a trespas- 
ser the owner is under a legal obligation 
not to eject him otherwise than in due 
course of law. I have gone through this 
fudgment carefully and I de not find that 
this, judgment really supports the princi- 
ple adumbrated by Mr, Kaul. On the 
other hand this judgment also supports 
the view which I have expressed hereto- 
fore. That an owner is not bound to sub-« 
mit to the illegal possession of a tres- 
passer and refrain from ejecting him 
otherwise than in due .course of law is 
amply borne out from the observations of 
the Supreme Court which read thus (at 
p. 1574): 


“The admitted position so far as the 
present proceeding is concerned, is that 
the land belonged to the State; with the 
permission of the State, Ramji Das, on 
behalf of the joint family firm of Fequir 
Chand Bhagwan Dass; built the Dharma- 
sala, temple and shops and managed the 
some during his lifetime. After his death 
the petitioners, other members of tha 
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joint: family, continued the management, 
Or. this admitted position the peti- 
tioners cannot be held to be trespassers 
in respect of the dharmasala, temple and 
Shops: nor can it be held that the 
dharamshala, temple and shops belonged 
to the State, irrespective of the question 
whether the trust created was of a public 
or private nature. A trustee even of a 
public trust can be. removed only by 
procedure known to law. He cannot be 
removed by an executive fiat. It is by 
now well settled that the maxim, what is 
annexed to the soil goes with the soil, 
has not been accepted as an absolute 
rule of law of this country, see Thakoor 
Chunder Paramanick v. Ramdhone Bhut- 
tacharjee (1866) 6 Suth WR 228, Beni, 
Ram v. Kundan Lall, (1899) 26 Ind. App. 
58 (PC) and Narayan Das v. Jatindranath 
54 Ind App 218 : (AIR 1927 PC 135), 
These decisions show that a person wha 
bona fide puts up constructions on land 
belonging to other with their permission 
would not be a trespasser, nor would the 
buildings so constructed vestin the owner 
of the land by the application of the 
maxim quickquid plantatur solo, solo 
cedit. It is, therefore, impossible to hold 
thet in respect of the dharmasala, tem- 
ples and shops, the State has acquired 
any rights whatsoever merely by reason 
of their being on the land belonging to 
the State. If the State thought that the 
constructions should be removed or that 
the condition as to resumption of the 
land should be invoked, it was open to 
the State to take appropriate legal ac- 
tion for the purpose.” 


& The facts of the case before the 
Supreme Court were entirely different 
from the facts of the present case. There 
the petitioners had constructed buildings 
on Govt, land with its permission. The 
petitioners had therefore acquired, if not 
any other right, a least a right of irrevo- 
cakle license to occupy and use the pro- 
perty for a particular purpose, They 
were not as such trespassers who could be 
dispossessed otherwise than in due coursa 
of law. 


9. It is, therefore, manifest that the 
Courts below have committed an error of 
law in granting a decree for prohibitory 
injunction against the respondents 
in respect of six kanals of land compris- — 
ed in Khasra No. 192 on the ground that 
the appellants had no right to enter upon 
their own land till they had ejected the 
respondents from the said land in due 
course of law. ) 3 oo. 


a, 
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10. Mr, Kaul has then argued that. in 
case the respondents’ suit is dismissd,. 
they will be debarred from claim-ng 
compensation for the improvements, tLey 
have effected on the suit land by plant-ng 
trees on it. I am afraid if the respen< 
dents have any such right because a 
trespasser who asks improvement upon 
the property of others with open eves 
and with the knowledge that such po- 
perty does not belong to him has no rizht 
to claim compensation from the owner 
of the property. I do not find any avar- 
ment in the plaint that the respondents 
have planted the trees on the suit lend 
with the knowledge of the State. Assum- 
ing that they have done so, they may be 
well advised to bring a suit for compen- 
sation against the State in the event. of 
the State taking possession of the lend 
and trees standing on it. 


11. For the foregoing reasons zhe 
appeal is allowed to the extent that 
the respondents’ suit against appellant 
No. 2 is dismissed in respect of both she 
Khasra Numbers namely 192 and 626 end 
it is also dismissed against appellant 
No, 1 in respect of six kanals of lend 
comprised in Khasra No, 192. In zhe 
peculiar circumstances of the case zhe 
parties are left to bear their own costs 


12, At this stage Mr. R. N. Kaul made 
a prayer that he may be granted leave to 
file letters patent appeal against ‘this 
fiudgment. As the decision in this appeal 
rests upon concurrent findings of ‘act 
arrived at by the courts below and che 
view taken on the point of law is elso 
supported by a Supreme Court Judgment, 
the leave sought for is declined. 
Appeals allow=d, 
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(A) Constitution of India, Arts. 12 <nd 
226 — ‘Other authorities’ in Art. 12 — 
Undertaking created by Government 


Order (SRO) and registered under Com- 
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panies Act — When could be considered 
‘authority’ within Art. 12 — J. & K., mn- 
dustries (Pvt.) Ltd. held not an ‘autho- 
rity’ within Art, 12 and so, not amen- 
able to writ jurisdiction. 

Held: The J. & K, Industries (Private) 
Ltd. is a ‘company’ and not an ‘autho~ 
rity’ within the meaning of Aricle 12 
of the Constitution. It cannot be charac~ 
terised as a ‘department’ of the Govern- 
ment or ‘an agent’ of the Government. 

(Paras 56, 60) 

It therefore follows that the Service 
Rules and Regulations framed ky com- 
pany are the Rules and Regulations 
framed by it by virtue of the powers 
given to it by the Articles and Memo- 
randum of Association and the sarne have 
no statutory force. Their infricrgement 
cannot, as such, be redressed by means 
of writ petition at the instance of any 
aggrieved employee, (Para 60) 

The expression ‘corporation’, which 
has been used by the Full Bench in 
Aftab Ram’s case, AIR 1970 J & K 132, 
relates only to such corporations which 
have not been created by or under any 
Statute and does not refer to ‘corpora- 
tions’ created under any statute, in 
Sukhdev Singh’s case, AIR 1967 SC 1857, 
the corporations under consideration 
were ‘statutory corporations’ and as 
such, there does not appear to te any 
conflict between the decision in Aftab 
Ram’s case and the decision in Sukhdev 
Singh’s case, In this view of the matter, 
the judgment in Aftab Ram’s cése lays 
down the correct law and requires no 
reconsideration, Case law discussed. 

(Para 59) 

Anno: AIR Comm. Const. of India 
Hig Edn.), Art. 12 N, 4 and Art, 226 

. 184, 


(B) Constitution of India, Ari. 12 — 
Bodies created by statute and thcse gov- 
erned by statutory provisions fo main- 
tenance and administration — Distinc- 
tion, 

A distinction must be made between 
a body which is not created by or un- 


N 


der a statute but is governed by certain | 


statutory provisions for its prope” main- 
tenance and administration, and a body 
created by the statute itself. Th2 ques- 
tion in such cases to be asked is, £ there 
is no statute, would the institutien have 
legal existence? If the answer is in the 
negative, then undoubtedly it is a sta- 
tutory body, but if the answer is that 
the institution has a separate existence 
of its own, without any reference to tha 
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Statute concerned by which it is merely 
governed, it cannot be said to be a sta- 
tutory body. (Para 28) 

The question whether a company is 
an agent of the Governor or the Govern~ 
ment must be decided on the facts of 
each case. In the absence of any statu- 
tory provisions, a company incorporat~ 
ed under the Companies Act and acting 
on its own behalf, even if controlled 
wholly or partially by the Government, 
cannot be presumed to be an agent of 
the Government, A company registered 
under the Companies Act, is a legal 
entity distinct from its shareholders. 
The control, which the Governor exer- 
cises over the company, is not by virtue 
of the position of the Governor as tha 
Executive head of the State but by vir- 
tue of the powers vested in him under 
the Articles of Association, The admin= 
istrative and financial control of the 
Governor in the affairs of the company 
owes its basis to the provisions in the 
Articles of Association, Case law dis~ 
cussed, (Para 53) 

Anno: AIR Comm. Const, of India 
(2nd Edm.), Art. 12 N. 4. 

(C) Constitution of India, Art. 166 — 
(J.&K.) Government Order, creating 
J.& K. Industries (Pvt.) Ltd. is only an 
administrative order — Cannot have the 
force of statute. 


A ‘statute’ has a distinct connotation 
in law. It implies a legislative enact- 
ment made in a particular form by a 
competent legislature. The (J. & K.) 
Government Order creating J. & K. In- 
dustries (Pvt.) Lid. is not even an SRO 
properly so-called, let alone a statute. 
It is only an administrative order issued 
in the name of the Head of the State 
granting sanction to the formation of 
the company under the J. & K. Compa- 
nies Act 1977 BK and approving the 
Articles and Memorandum of  Associa~ 
tion and directing the registration of the 
Company under the Companies Act, The 
order has not been issued under any 
‘legislative or ordinance-making powers 
. of the Head of- the State. The order, as 
such, is only an administrative or an 
Executive order and cannot have the 
force of any statute. (Para 55) 

Anno: AIR Comm, Const. of India 
(2nd Edn.), Art, 166 N, 2 & 5. 

(D) Constitution of India, Art. 12 — 
‘Authority’ — Tests. f 

A body may be regarded as an ‘autho~ 
rity’ within the meaning of Art. 12, if—~ 

(a) tha; body has been invested with 
the power to give directions, the disobe~ 
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dience of which is punishable as a cri~ 
minal offence; or : 

(b) it is an agent or instrument. of the 
Government invested with the powers 
to carry out governmental or quasi-gov- 
€rnmental functions irrespective of thé 
fact whether the nature of functions is 
commercial or not; or 


(2) has been invested with the powers 
by the statute creating it, to make rules 
or regulations having’ the force of law 
and to administer and enforce them to 
the detriment of citizens and others, or 


(3) has been set up for the purpose of 
administering laws executed by the 
Legislature. The aforesaid tests are in- 
deed not exhaustive but only illustrative, 
Case law discussed. (Paras 26, 27) 

Anno: AIR Comm. Const, of India 
(nd Edn.), Art. 12 N. 4. 


Cases Referred: Chronological Paras 


AIR 1978 Madh Pra 191 30, 31 
AIR 1976 SC 888: 1976 Lab IC 576 11, 


24, 31 
AIR 1976 SC 1073:1976 Lab IC 698 31 
AIR 1976 Delhi 35 31 
AIR 1976 Madh Pra 152 (FB) 29, 31 


AIR 1975 SC 1329: 1975 Lab IC 819 

31, 39 
AIR 1975 SC 1331: 1975 Lab IC 881 2, 
3, 7, 23, 27, 28, 58, 59 
AIR 1970 SC 82: 1970 Lab IC 212 37, 
© 39, 54 
AIR 1970 SC 564 | 28 

AIR 1970 SC 1150: 1970 Lab IC 1029 
l 38, 39, 54 
AIR 1970 J & K 132: 1970 Cri LJ 52 
(FB) 1, 3, 58, 59 
AIR 1969 SC 1306 36, 39; 54 
AIR 1969 Cal 95: 1969 Lab IC 142 35 


AIR 1968 All 188 20- 
AIR 1968 Bom 65 i 21 
AIR 1968 Pat 3 (FB) T 17 
AIR 1967 SC 948 34, 54 
AIR 1967 SC 1857 , 18, 22 
AIR 1963 SC 1811 18 
AIR 1963 Cal 161 . 31 
AIR 1954 Trav-Co 199 31 

M. L. Bhat and S. L. Koul, for Peti- 


tioners; K, N. Bhat and M. A. Kawosa, 
for Respondents. | 


DR, ANAND, J.:—~-A Full Bench of this 
court in Aftab Ram x. State of J. &K. 
reported in AIR 1970 J. & K. 132, re- 
lying upon the judgment of the Supreme 
Court in Rajasthan State . Electricity 
Board, Jaipur v. Mohan Lal, AIR 1967 
SC 1857, wherein it. had been held -that 
(at p. 1863): : r 

These decisions of the court support: 
our view that the expression ‘other au~ 


E) 
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thorities’ in Article 12 will thus inciude 
all constitutional or statutory autto- 
rities on whom powers are conferred by 
law. It is not at all material that some 
of the powers conferred on the authecr-ty 
may be for the purpose of carrying on 
commercial activities,” 

laid down that no writ could lie agzinst 
the Jammu and Kashmir Industries (Pri« 
vate) Ltd. Srinagar or its Managing Di- 
rector or any other officer as the same 
could not be construed as an ‘authority’ 
within the meaning of Article 12 of the 
Constitution of India, Their Lordsaps 
laid down the law in the following 
terms: 


“In order to categorise any person or 
authority within Article 12, the awhio- 
rity must be a statutory authority, must 
be set up under a statute with powers 
which include power to give direcion, 
the disobedience of which is punishable 
as a criminal offence, If these two ingre- 
dients are wanting an authority -cannot 
be construed as an authority for she 
purpose of Art. 12. No writ can issue 


against corporations, bodies of assecia~ 
tions, individual or limited compenies 


and companies which are not created 
under some statute and are not inves:ed 
with powers to issue directions, the vio- 
lation of which would amount to a cri- 
minal offence or unless they pariake 
something of the sovereign powers of 
the State, (Case law discussed)”, 


2. Subsequently, in Sukhdev Sirgh 
v. Bhagat Ram, AIR 1975 SC 1331, their 
Lordships of the Supreme Court, while 
considering the expression ‘other autho- 
rities’ in Article 12, opined that «he 
said expression was wide enough to in- 
clude within it every ‘authority’ creaced 
by a statute and functioning within “he 
territory of India or under the control 
of the Government of India, Their Lord- 
Ships went on to hold that the Life In- 
surance Corporation of India, the il 
and Natural Gas Commission and the 
industrial Finance Corporation were all 
‘authorities’ within the meaning of Arti-~ 
cle 12 of the Constitution and, thereZore, 
fhe Rules and Regulations framed by 
these statutory corporations had ‘fhe 
force of law and their employees hac a 
statutory status. After an extensive re- 
view of the case law on the sutject 
their Lordships held (at pp. 1345, 1247): 


“The structure of the Life Insurarce 
Corporation indicates that the Corp>ra- 
tion is an agency of the Government 
carrying on the exclusive business of 
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Life Insurance, Each-and ever” provi- 
sion shows in no uncertain terms that 
the voice is that of the Central Govern- 
ment and the hands are also of ihe Cen- 
tral Government, 


(EELSES E) LEETE TEEEEES] BOtC aMeEZEaS 
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The Oil and Natural Gas Commission is 
owned by the Government. It is a sta- 
tutory body and not a comparry. The 
Commission has the exclusive privilege 
of extracting petroleum. The manage- 
ment is by the Government, I- can be 
dissolved only by the Government. - 


REM evvsEen sessveseeeores 


The 
under the complete control and manage- 
ment of the Centra] Government, Citi- 
zens. cannot be shareholders. Certain 
specified institutions like Schedul2=d Bank, 
Insurance Companies, Investment Trusts 
and Co-operative Banks may apply for 
the shares, The Central Government 
may acquire shares held by shareholders 
other than the Development Bark, After 
such acquisition, the Governmert may 
direct that the entire undertaxing of 
the Corporation shall be vested in the 
Development Bank, The corporation can- 
not be dissolved except by the Govern- 
ment.” 


3. In this bunch of four writ detitions, 
the common case of the petiticners is 
that in view of the judgment of the 
Supreme Court in-Sukhdev Singh’s case 
(AIR 1975 SC 1331) (supra) the law laid 
down by the Full Bench of this courtin 
Aftab Ram’s case (AIR 1970 J & K 132) 
(supra) that no writ could issue against 
corporations, limited companies and 
bodies of associations, could no longer 
be considered as good law and requires 
reconsideration. It is in this view of the 
matter that these four petitioms have 
been put before us for deciding whether 
an undertaking created by a Govern- 
ment order (SRO) and registered under 
the Companies Act is an ‘authority’ 
within the meaning of Art. 12 of the 
Constitution of India against which a 
writ can issue,’ : 


4, Some relevant facts, necessary for 
the decision of the question before us, 
as emerging from the writ petition, may 
first be noticed, 


5. Vide Government Order Nc. SR 27 
of 1963 dated 30-10-63, sanction was 
granted by the Sadar-i-Riyasat to the 
formation of a company uncer the 
Jammu and Kashmir Compamies Act 
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of 1977 (BK) for managing certain 
Industrial undertaking which were 
hitherto being run by the Government 
of Jammu and Kashmir, Articles and 
Memorandum of Association of the said 
company were also approved by the 
Sadar-i-Riyasat and it was directed that 
the Company be registered under the 
Jammu and Kashmir Companies Act, 
1977 (BK). f 

6. As per the direction the company, 
created vide the aforesaid Government 
order was registered under the Jammu 
and Kashmir Companies Act, 1977. The 
petitioners, who are the employees of 
the company have filed these writ peti- 
tions questioning various orders of the 
company affecting their service condi- 
tions, 7 


7. On behalf of the petitioners, Mr. 
M. L. Bhat in writ petitions Nos, 109 


of 1977, 107 of 1977 and 106 of 1976 and 
Mr. S. L. Koul in Writ Petn. No, 74 
of 1978 have argued that the Jammu and 
Kashmir Industries (Pvt.} Ltd. (herein- 
after called the company) is the creation 
of a statute and as such the same was 
amenable to the writ jurisdiction of this 
Court, Jt is argued that the company. 
was created vide an ‘SRO’ issued by the 
Executive Head of the State (Sadar-i- 
Riyasat, now the Governor). in exer- 
cise of the executive powers vested in 
him under the Jammu and Kashmir con- 
stitution and the SRO had the force of 
of law and could be equated with a sta- 
tute passed by the legislature, It is 
urged that since the Administrative and 
Financial control of the company vests: 
in the State Government and its entire 
shares are held by the Government, the 
company for all intents and purposes, is 
a part of the Government, and in any 
case ig an ‘agent’ of the Government and 
as such is an ‘authority’ within the 
meaning of Article 12 of the ` Constitu- 
tion. It is further argued that the mere 
fact that the company has been regis- 
tered under the Companies Act, as a 
private limited company or has its Arti- 
cles and Memorandum of Association, 
was immaterial for the purposes of 
determining whether or not it was an 


‘authority’ within the meaning of Arti. 


cle 12. Strong reliance is placed by Mr. 
Bhat on the following observations of 
their Lordships of the Supreme Court in 
Sukhdev Singh’s case (AIR 1975 sc 
1331) (at p. 1342) (supra): 


“The expression ‘other authorities” in 
Art. 12 is-wide enough to include within 
it every authority created by a statute 
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and functioning within the territory of 
India, or under the control of the Gov- 
érnment of India. The expression ‘other 
authorities’ will include all constitu- 
tional or statutory authorities on whom 
powers are conferred by law.” 

and if is urged that since the company 


is under the control of the Govt. of 
Jammu and Kashmir and powers: have 
been conferred on it by law, the com- 
pany can be termed as an ‘authority’ 
within the meaning of Article 12. Refer~ 
ence has been made to Articles 68, 70, 72, 
73 and 77 of the Articles of Association 
to emphasise that the company in func~ 
tioning under the directions and control 
of the Governor of the State (Previous~ 
ly The Sadar-i-Riyasat) and the Gover~ 
nor of the State has the power to nomi- 
nate the Board of Directors and the 
rules and regulations framed by the 
company are subject to the approval by 
the Governor. 


8. Mr. S L. Koul, in . Writ Petition 
No. 74 of 1978 has adopted the argu- 
ments of Mr, Bhat and has canvassed in 
the alternative that since the company, 
created vide the ‘SRO’, is governed by 
the Companies Act, therefore it can þa 
called a company working under a sta- 
tute and be covered by the expression 
‘oth2r authority’ within the meaning of 
Article 12 of the Constitution. 

9. Mr, Z, A. Shah appearing for some 
of the private respondents, has urged 
that the Govt. order sanctioning the 
formation of the company is only an exe- 
cutive order and cannot be termed a 
statute, It is urged that the effect of the 
order was to take away the administra- 
tive control of the Government over 
certain industries and factories, which 
were previously being managed by a 
department or agent of the Government, 
out of the control of the Government, 
and vests the same in a Board of Direc- 
tors in accordance with the requirements 
of Articles and Memorandum of Asso- 
ciation of the company. It is submitted 
that if the intention of the Executive 
Head of the State was to treat the com- 
pany as a Government department, there 
was no need to direct its registration 
under the Companies Act, The directions 
in che Government order to have the 
company registered under the Compa- 
mies Act, it is urged, reflects the inten- 
tion of the sanctioning authority to 
take away the control of the company 
from the Government department a3 
after the company is registered under 
the Companies Act, it becomes a distinct 
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legal entity governed by its Articles and 
‘Memorandum of Association and ‘his 


legal entity is distinct from its shere- 


holders, 


10- It is further urged that the com=" 


pany does not owe its existence to any 
statute and, as such, it cannot be called 
a statutory company or a statutory cor- 
poration unlike the Oil and Natural ‘aas 
Commission; the Life Insurance Corpora- 
tion and the Industrial Finance Corpcra« 
tion; which corporations had come into 
existence by virtue of the Oil and Netu~« 
ral Gas Commission Act, 1959; The Life 
Insurance Corporation Act 1956 and the 
Industrial Finance Corporation Act 148. 
On these grounds it is urged, that the 
company is not an ‘authority’ within the 
meaning of Article 12 amd the company 
is only a private limited company gov- 
erned by its Articles and Memorancum 
of Association, 


11, Mr. K. N. Bhat, learned coursel 
for the Jammu and Kashmir Industries 
(Pvt.) Ltd., Srinagar, has challenged 
the maintainability of the writ petitions, 
It is argued that the Government order 
which formed the company cannot, by 
any stretch of imagination, be treated 
as a statute. In this connection he reier- 
red to the meaning of the term staute 
as given in Webster’s New International 
Dictionary wherein ‘Statute’ is defined 
to mean ‘the written will of the legisla- 
fure expressed with all the requisite 
forms of legislation’. It is submitted -hat 
the legal meaning of the word staute 
as commonly understood, is the ‘aw 
passed by a legislature and the ‘or-ler’ 
in question was only an administrative 
order, According to Mr, Bhat, after the 
company came to be registered, it be~- 
came a distinct legal ‘entity—different 
from its shareholders and the powers 
and functions which are exercisable by 
the Governor are -not exercisable by him 
by virtue of his position as the Execu-~ 
tive Head of the State but in exercise 
of the powers given to him under the 
Articles and Memorandum of Association. 
It is urged that even if the company is 
controlled wholly by the Government 
and its entire share capital is held in 
the name of the Governor or his ncni-« 
nees, it cannot be called either a depart- 
ment of the Government or an agen- of 


the Govt. Ithas its existence independent 


of the Government. Placing reliance on 
Executive Committee of Vaish Degree 
College, Shamli v. Lakshmi Narain, AIR 


1976 SC -888 it is urged that. before any . 


institution can be considered to be a 
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statutory body, it must be crested by 
or under a statute and it must owe its 
existence to the statute. It is submitted 
that there is vast difference 1 between a 
body created by a statute and a body 
which after its creation, is regulated 
by the provisions of the statute as re- 
gards its affairs, In the latter case tha 
body cannot, it is urged, be termed as 
a statutory body. 

12. I have given my anxious consi- 
deration to the respective oreo 
raised at the bar, 


13. Article 12 of the Constit- ation of 
India reads; 

“Definition: In this part, unless the 
context otherwise requires ‘the ‘State’ 
includes the Government and Parliament 
of India and the Government and the 
Legislature of each of the States and 
all local or other authorities within the 
territory of India or under the control 
of the Government of India.” 

14. Article 226 provides: 

"226. Power of High Courts ty issue 
certain writs,— Notwithstanding any- 
thing in “Art, 32 every High Court shall 
have powers, throughout the territories 
in relation to which it exercises juris- 
diction, to issue to any person or autho- 
rity, Including in appropriate céses any 
Government, within those ‘territories 
directions, orders or writs, including 
writs in the mature of habeas corpus, 
mandamus, prohibition, quo warranto and 
certiorari or any of them for -he en- 
forcement of any of the rights conferred 
by Part ITF and for any other purpose.” 

15. Section 103 of the State Constitu- 
tion provides: — 

*103. Power fo issue certain writs.— — 
The High Court shall have pcwer to 
issue to any person or authority, in-« 
cluding in appropriate cases any Gov- 
ernment within the State, directions, 
orders or writs, including writs in the 
nature of habeas corpus, mandamus, 
prohibition, quo warranto and c#rtiorari, 
or any of them, for any purpos> other 
than those mentioned in clause (2-A) of 
Article 32 of the Constitution of India.” 


16. The expressions ‘any person’, 
‘authority’ and ‘State’ as occurring in 
Articles 12 and 226 of the Comstitution 
of India have been the subject-matter 
of interpretation by the various courts 
in the country, 

In Umesh gah! Sinha v. V, N. 
Singh, AIR 1968 Pat 3 (FB) it was held 
that any public authority crected by 


the Statute on whom powers are confer- 
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red by law must be held to be a ‘State,’ 
irrespective of whether the functions of 
ithat authority are sovereign functions 
‘or non-sovereign functions. Accordingly, 
the Patna University was held to be a 
“public statutory authority’ and as such, 
amenable to the writ jurisdiction of the 
High Court in exercise of ‘the power 
under Article 226 of the Constitution of 
India. 

18. In State Trading Corporation of 
India Ltd. v. Commercial Tax- Officer, 
AIR 1963 SC 1811 it was opined that the 
mere fact that a ministér appoints the 
members or the directors of a corpora- 
tion and is entitled to give directions 
which are- binding on the directors, does 
mot render the corporation an ‘agent’ of 
the Government, Some of the High 
‘Courts had taken the view that the ex- 
pression ‘other authorities’ within the 
meaning of Article 12 had to be inter- 
preted ejusdem generis with the autho- 
rities mentioned in the previous portion 
of the Article, and could, therefore, 
refer only to ‘authorities’ similar to 
those already enumerated. But that view 
no longer holds the field in view of the 
judgment in Rajasthan Electricity case 
(AIR 1967 SC 1857) wherein the ‘court 
observed: 

‘in our opinion, the High Courts fell 
into an error in applying the principle 
of ejusdem generis when interpreting the 
expression ‘other authorities’ in Arti- 
cle 12 of the Constitution.” 

19. The dictionary meaning of the 
word ‘authority’ was reproduced as: 

*ta public administrative agency or 
corporation having quasi-governmental 
powers and authorised to administer a 
revenue producing enterprise.” 


20. In the Gandhi Faiz-e-em-Degree 
College v. University of Agra, AIR 1968 
All 188, Agra University, which had 
‘been constituted under an Act passed by 
the U. P. Legislature and which was 
vested with the powers to frame statutes 
and make ordinances. regulating the 
conduct of persons who came within its 
purview, was held to be an ‘authority’ 
within the meaning of Article 12. 


= 2L In ‘Maharashtra State Electricity 

Board, Engineers’ Association Nagpur 
v. Maharashtra State Electricity Board, 
AIR 1968 Bom 65, the Maharashtra State 
Electricity Board, which had been con- 
stituted under the Electricity (Supply) 
Act was held to be ia ‘Statutory Corpora- 
_ tion’ vested by the statute with cer- 
tain ‘public functions’ which were to be 


- 
* 


~ 
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discharged as a ‘public authority’, it was 
treated as a ‘State’ within the meaning 
of Article 12. eG 
22. In Rajasthan State Electricity 
Board Jaipur v. Mohan Lal, AIR 1967 SC 
1857, it was said that an ‘authority’ is a 
‘public administrative agency or corpo- 
ration having quasi-governmental pow- 
ers and authorised to administer a 
revenue producing public enterprise. 
The expression ‘other authorities’ was 
held to include within it every autho- 
rity created by a statute and functioning 
within the territory of India or under 
the control of the Government of India, 
It was further opined that the expres- 
sion ‘other authority’ would include all 
constitutional or statutory authorities on 
whom powers are conferred by law. 


23. It was also observed (at p, 1863)1 


“Tt is not at all material that some of 
the powers conferred may be for the 
purpose of carrying on commercial acti- 

_ The State, as defined in Arti- 
cle 12, is thus comprehended to jnclude 
bocies created for the purpose of pro- 
mo-zing the educational and economic 
interests of the people. The State as 
constituted by our Constitution is fur- 
ther specifically empowered under Arti- 
busi= 
ness. The circumstance that the Board 
under the Electricity (Supply) Act isre- 
quired to carry on some activities of the 
nature of trade or commerce does not, 
therefore, give any indication that the 
Board must be excluded from the scope 
of the word ‘State’ as used in Art, 12.” 


Their Lordships also opined: 


“The Board is an authority invested by 
statute with certain sovereign power of 
State. It has the power of promoting co- 


ordinated development, generation, sup- 


ply and distribution of electricity and 
for that purpose to make, alter, amend 
and carry out schemes under Chapter V 


of the Electricity (Supply) Act, 1948...... 


to make rules and regulations for carry- 
ing out the purposes of the Act, and to 
issue directions under certain provisions 
of the Act and to enforce compliance 
‘with these directions. The Board is also 
invested by statute with extensive pow= 
ers of control over Electricity Undertak< 
ings, The powers to make rules and re- 
gulations and to administer the Act is 
in substance the sovereign power of the 
Stete delegated to the Board. The Board 
is, in my judgment, ‘other authority’ 
within the meaning of Article 12 of tha 


Constitution,” 


1979 


In Sukhdey Singh’s case (AIR 1975 3C 
1331) (supra) it was opined (at. p. 1342): 
“The expression ‘other authorities’ in 
Article 12 is wide enough to include 
within it every authority created by a 
statute and functioning within the tezri- 
tory of India, or under the control of 
the Government of India. The expres- 
sion ‘other authorities’ will include all 
constitutional or statutory authorities on 
whom powers are conferred by law.” 

24. In Executive Committee of Vaish 
Degree College Shamli v, Lakskmi 
Narain, AIR 1976 SC 888 their Lordships 
Observed (at p, 892): 

“Before an institution can be a stetu< 
tory body it must be created by or under 
the statute and owe its existence {9 a 
statute. This must be the primary thing 
which has got to be established...... wees 
There have been a number of inst-tu- 
tions which though not created by or 
under any statute have adopted cerain 
statutory provisions, but that by itself 
is mot sufficient to clothe the instituion 
with a statutory character.” 
and held that the Executive Committee 
of a Degree College which is registered 
under the Registration of Co-operative 
Societies Act and is affiliated to the Uni- 
versity or is regulated by the provisions 
of the University Act or the statutes 
made thereunder, does not become a 
statutory body but retains its indepen- 
dent status. 


25. <A clear distinction has, thus, ken 
drawn between the bodies created by a 
statute and those, which after their 
creation, came to be regulated by the 
provisions of a statute for their manage- 
ment etc. Moreover, all statutory corpo- 
rations cannot be characterised as au- 
thorities’ unless they, in substance, per- 
form governmental, quasi-governmeatal 
or public functions, although the mere 
circumstances that a statutory body sar- 
ries on some activity in the nature of 
trade or commerce, does not by itself 
indicate that the body must be excluded 
from the scope of the expression ‘au~ho- 
rity where the commercial funct.ons 
undertaken by the body are in the exer- 
cise of ‘governmental or quasi-govern~ 
mental function.’ 


26. Following tests are deducble 
from the aforesaid review of case _aw. 
A body may be regarded as an ‘au-ho~ 
rity’ within the meaning of Art, 12, if: 

(a) that body has been invested with 
the power to give directions, the dis- 
obedience of which is punishable as a 
criminal offence; or 
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(by it is an agent or instrument. of the 
Government invested with the powers to 
carry out governmental or quasi-gov- 
ernmental functions irrespective of the 
fact whether the orale of functzons is 
commercial or not; 

(c) has been eee with the powers 
by the statute creating it, to make rules 
or regulations having the force ef law 
and to administer and enforce trem to 
the detriment of citizens and. oth2rs, or 


(d) has been set up for the purpose of 
administering laws executed by -he Le- 
gislature. 


27. The aforesaid tests are inceed not 
exhaustive but only illustrative, It is. 
argued by Mr. Bhat that the jidgment 
in Sukhdev Singh’s case (AIR 1975 SC 
1331) (supra) has widened the corcept of 
the expression ‘authority’ and tke said 
expression would include even commer- 
cial undertakings of the State, if such 
an undertaking is created in exercise of 
the executive powers of the Stace and 
is controlled by the Government It is 
urged that ‘companies’ in which the Gov- 
ernor of the State has extensive say in 
financial and administrative matt=rs, in- 
cluding the nomination to the Eoard of 
Directors; say in the day to day running 
of the affairs of the company or i1 which 
the entire shares are held either by the 
Governor or his nominees and no private: 
citizen can acquire its shares, would be 
covered by the expression ‘authcrity’ in 
spite of the registration of the company: 
under the Companies Act. In stbstance 
the argument is that even registered’ 
companies, in which the executive head 
of the State has extensive say, zan bej 
equated with a ‘statutory Corroration’ |: 
and would be an ‘authority’ because thej 
court cannot lose sight of its share-j. 
holders and the restrictions under which! 
it acts. 


28. From the juristic point of view a 
company is a legal personality, entirely 
distinct from its members. It hs been 
laid down in Rustom Cavasjee Cooper 
v. Union of India, AIR 1970 SC 564 (at 
pp. 584-585):— 


“A company registered uncer the 
Companies Act is a legal person, separate 
and distinct from its individual mem- 
bers. Property of the company is not 
the property of the shareholders, A 
shareholder has- merely. an: interest in 
the company arising under its Articles 
of Association measured by a sum of 
money for the purpose of liabilicy, andi 
by a share: in the profit. Again: a director 
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of a company is merely its agent for the 
purposes of management.” 


Thus, once a company is registered under 
the Companies Act one has to look only 
to the company as a ‘juristic person’ 
ignoring as to who are the shareholders 
of the company. The fact that, after its 
registration, the company is governed 
by the ‘statute’ is also not sufficient to 
clothe the company with the character 
of a statutory body. In Sukhdev Singh’s 
case (AIR 1975 SC 1331) (supra) their 
Lordships repelled the argument that a 
company incorporated under the Com- 
panies Act is also a creature of a Sta- 
tute. In the words of Ray, CG. J. (at 
p. 1339): 

"A company incorporated under the 
Companies Act is not created by the 
Companies Act but comes into existence 
in accordance with the provisions of the 
Act. It is not a statutory body because 
it is not created by a statute, It is a 
body created in accordance with the pro- 
visions of a statute,” 


Thus the argument that the decision of 
the Supreme Court in Sukhdev Singh’s 
case would also apply to Companies in- 
corporated under the Companies Act has 
no basis. No inference is available from 
that decision that a registered company, 
financially and administratively controll- 
ed by the Govt, can be equated with 
a statutory corporation. The argument 
also loses sight of the distinction which 
must be made between a body which is 
not created by or under a statute but 
is governed by certain statutory provi- 
sions for its proper maintenance and ad= 
ministration, and a body created by the 
statute itself. The question in such cases 
to be asked is, if there is no statute 
would the institute have legal existence? 
If the answer is in the negative, then 
undoubtedly it is a statutory body, but 
if the answer is that the institution has 
a separate existence of its own, without 
any reference to the statute concerned 
by which it is merely governed, it can- 
not be said to be statutory Body, (see 
AIR 1976 SC 888). 


29. A Full Bench of the M. P. High 
Court in Ramswarup Gupta v, Madhya 
Pradesh State Co-operative Marketing 
Federation Ltd., AIR 1976 Madh Pra 152 
opined (at pp. 153-154): 


“Before any institution can be said to 
be a. statutory body, it must be created 
by a statute and must owe its existence 
to the statute. Jt will be necessary to 
mark a distinction between the institu- 
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the Society Registration Act (see 
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tion which is not created by or under 
a statute but is governed by certain sta- 
tutory provisions for the proper main< 
tenance and administration of its affairs, 
and the one which is created by the sta- 
tutə and owes its existence to the same. 
Therefore a number of institutions which 
theugh not created by or under any 
stacute, are after formation governed by 
certain statutory provisions regulating 
their affairs, Simply by doing so, they 
do not become statutory bodies. For in- 
stance, a company being incorporated in 
accordance with the provisions of the 
Companies Act cannot be said to be a 
body created by the Companies Act. A 
company so registered and incorporated 
in accordance with the provisions: of the 
Companies Act cannot be a_ statutory 
body because it is not created by the 
Statute. It is nothing but a body creat- 
ed in accordance with and governed by 
the provisions of the Statute.” 


30. This view has been reiterated in 
Chnrotalal v. D. M. Indore, AIR 1978 
Madh Pra 191. 


di, The view that writs can be issu- 
ed to ‘public authorities’ is correct only, 
if zhe ‘public authority’ performs gov- 
emmental or quasi-governmental func- 
tions of the State, whether as a delegate 
or as an agent of the sovereign autho- 
rity. The test would be is such an autho-< 
rity amenable to the control of the State? 
However, merely because a body has 
certain public functions to perform, 
would not imply that the body is a 
‘pudlic authority’. There is a catena of 
authority that no writ can be issued 
against them even if they have dealings 
with the public and perform public func- 
tiors unless they satisfy the tests mnotic- 
ed earlier, Thus, a writ cannot be issued 
to 2 Co-operative Society registered un- 
der the Co-operative Societies Act (see 
AIR 1962 Madh Pra 169 and AIR 1976 
Madh Pra 152 (FB) and AIR 1978 Madh 
Pra 191), to a Society registered under 
ATR 
1975 SC 1329), to the management of a 
private institution, affiliated to the Uni- 
versity and governed by the statute of 
the University (see AIR 1976 SC 888 and 
AIR. 1976 SC 1073); to the management 
of a private institution receiving aid 
from the Government and being subject 
to she Educational Code of the State 
(see AIR 1954 Trav-Co 199 and AIR 1963 
Cal 161), because none of these bodies 
are the creation of a statute. The view 
expressed in AIR 1976 Delhi 35; that a 
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writ petition is maintainable against fhe 
Principal of a Private College, affiliated 
to the Delhi University and recogmiced 
and admitted to the privilege of Cehi 
University, because it functions as a 
‘public authority’ cannot be considred 
to be a good law in view of the jucg- 
ment of S, C. in AIR 1976 SC 888. 


32.. There is, thus, a well marked 
distinction between a body created ty a 
statute and a body which after haing 
come into existence is governed in ac- 
cordance with the provisions of the sza- 
tute. Only such institutions, which owe 
their very existence to a statute carn be 
considered as ‘statutory’ institutions or 
‘authorities’ within the meaning of Arti- 
cle 12, because the statute itself is the 
fountain-head of their powers. None of 
the institutions to which reference kas 
been made above, can be considerec to 
be an institution which owes its very 
existence to any statute. The institutions 
referred to above are not created by the 
provisions of any Act. They are meczely 
governed by the provisions of a starte 
in accordance with the requirements of 
law for the time being in force. Tkat 
position does not militate against tnreir 
independent existence. Their existenc: is 
independent of the statute by the provri- 
sions of which they are governed. Ac- 
cording to the requirements of law, «er- 
tain institutions like Co-operative Socie- 
ties after their formation are required to 
be registered, in accordance with tne 
provisions of the Co-operative Sociecizs 
Act, It cannot be said, by any stretch 
of imagination, that the society so rezis- 
tered under the Act is created by the 
provisions of the Co-operative Socie iss 
Act, it remains a body which, after hav- 
ing come into existence, is governed in 


accordance with the provisions of the 
Statute and that cannot clothe it wizh 


any statutory status and their employess 
cannot be considered to be enjoying ary 
statutory status either. ~ 


33. 
registered under the Companies Act, -n 
which the Govt. has extensive finan-ial 
and administrative control, is an ‘autn)- 
rity’ within the meaning of Article 12 
or not came up for discussion, direc-ly, 
before their Lordships of the Supreme 
Court and some other courts in various 
cases, - : 


34. In Hindustan Antibiotics Ltd. v. 
Workmen, AIR 1967 SC 948 the appel- 
lant was a Government undertaking, in- 
corporated under the Indian Comparies 
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The question whether a company 
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Act. The Board of Directors of th2 under- 
taking was nominated by the Fresident 
of India and the entire equity capital of 
the company was also held by ~he Pre- 
sident of India. The service cenditions 
of the workmen and other matters were 
also subject to the approval by -he Pre- 
sident of India. The company wa: financ- 
ed and controlled by the Govt. end the 


conduct of its  businéss was also 
subject to the directions issued, 
from time to time, by che: Pre- 


sident of India. Accounts of tne com- 
pany were required to be audited by an 
Auditor appointed by the Centrā Gov- 
ernment on the advice of the Cempitrol- 
ler and Auditor General of India. Annual 
report of the working of the company, 
together with Auditor’s report, was re- 
quired to be placed before the Parlia- 
ment. Nonetheless a constitutional Bench 
of the Supreme Court held that tne com- 
pany was a limited company wkich had 
a distinct corporate existence. Tke em- 
ployees of the company were held not 
to enjoy any statutory status. The com- 
pany was treated by their Lordships 
like any other company registered under 
the Companies Act and was mot treated 
as an ‘authority’ within the meening of 
Article 12 of the Constitution. 


35. In Ranjit Kumar Chatterjee v. 
Union of India, AIR 1969 Cal 95 it was 
held that the employees of Durgapur 
Steel Plant did not hold any cvil post 
under the State as Durgapur Ste2] Plant 
was a subsidiary of Hindustan Steel Ltd. 
a non-statutory company registered un- 
der the Companies Act. 


36. In Praga Tools Corporation v. 
C. V. Imanual, AIR 1969 SC 1336, the 
company was incorporated uncer the 
Indian Companies Act. The Unim Gov- 
ernment and the Government of Andhra 
Pradesh between themselves held 88% 
of its shares. The power to nomirate the 
Board of Directors was vested in the 
Union Government by virtue of the 
Provisions of the Articles/Memorandum 
of Association, Their Lordships held that 
since the Corporation was registered un- 
der the Companies Act and was governed 
by the provisions of the Compan es Act, 
it was a separate legal entity and could 
not be said to be ‘either a Government 
Corporation or any industry run by or 
under the authority of the Unicn Gov- 
ernment’. Thus, the Supreme Court once 
again reiterated that in the absence of 
Statutory provisions, a commercial cor- 
_poration acting in accordance wich the 
Articles and Memorandum of Associa- 


66 J.&K. [Prs.. 36-40] Abdul Ahad v. Govt. Woollen. Mill (FB), 


tion and the provisions of the Companies 
Act, even though it is controlled wholly 
or partially by the Government or any 
of its,departments, will be ordinarily 
presumed not to be an ‘authority’ or an 
agent of the Government. aa 


3%. In Heavy Engineering Mazdoor 
_. Union v. State of Bihar, AIR 1970 SC 82 
their Lordships were once again dealing 
_ with a company incorporated under the 
Companies Act, The entire share capital 
of the company was contributed by the 
. Central Government and all its shares 
were held by the President of India and 
certain other officers of the Central Gov- 
ernment. In the Memorandum of Asso- 
ciation and Articles-of Association, ex- 
tensive powers had been conferred on the 
Central Government as regards the func- 
tioning of the company including ‘the 
power of the appointment of the Direc- 
tors. The Supreme Court observed that 
Since it was a company registered under 
~ the Companies Act, it had a _ separate 
existence as a juristic person, separate 
and distinct from its members. Its rights 
and obligations were different from 
those of its share-holders and the mere 
fact that thé entire share capital of the 
company was contributed by the Central 
Government and shares in their entirety 
were held by the President of India or 
the other. officers did not make any dif- 
ference, It was held that the said com- 
pany was not am ‘authority’ within the 
meaning of Article 12 of the Constitu- 
tion and its employees enjoyed no sta- 
_tutory status. During the course of the 
judgment their Lordships observed (at 
p. 85): l ; 


“An incorporated company, as is well 
known has a separate existence and the 
law recognises it as a juristic person, 
separate and distinct from its members. 
This new personality emerges from the 
moment of its incorporation: and from 
that date the persons subscribing to its 
Memorandum of Association and others 
joining it as members are regarded as a 
body incorporate or a corporation aggre- 
gate and the new person begins to func- 
tion as an entity.” =- 

38. In Dr. S. L. Agarwal v. General 
Manager Hindustan Steel Ltd., ATR 1970 
SC 1150 a Constitution Bench of the Su- 
preme Court once again held that 
Hindustan Steel Co., had its independent 
existence and was not a department : or 
an agent of the State. The company in 
this case was enitrely financed by the 
Government and its management was 


a 
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directly responsible to the President of 
India. Its Articles of Association confer- 
red unlimited powers of managements 
on the President of India and/or- his no- 
mirees. Nonetheless the court found that 
the protection available to the Govern- 
ment servants’ as contemplated in Arti- 
cle 311 could not be enjoyed by the em- 


_ ployees of this company. 


33. The judgments in Praga Tool case 
(AIR 1969 SC 1306), Heavy Engineering 
case (AIR 1970 SC 82) and Hindustan 
Steel Ltd. case (AIR 1970 SC 1150) (su- 
pra) came up for consideration before 
ther Lordships of the Supreme Court 
in Sabhajit Tewary v, Union of India, 
AIR 1975 SC 1329 and their Lordships 
approved the statements of law made 
in those cases and quoting the same with 
approval held that. the Council of Scien- 
tifie and Industrial Research, being a. 
Society registered under the Societies 
Registration Act was not an ‘authority’ 
within the meaning of Article 12, unlike 
Oil and Natural Gas Commission, the 
Life Insurance Corporation and the In- 
dustrial Finance Corporation which all 
hare a statutory character. Their Lord- 
ships observed thus (at p. 1336): < 

“The Council of Scientific and Indus- 
trial Research, a society registered un- 
der the Societies Registration Act is not: 
any authority within the meaning. of 
Arz. 12. The society does not have a 
statutory- character like the Oil and Na- 
tural Gas Commission, or the Life In- 
Surance Corporation or Industrial Fi- 


nance Corporation. The fact that the 


Prime Minister is the President or that 
the Government, appoints nominees to 
the governing body or that the Govern- 
ment may terminate the membership 
wil not establish anything more . than 
the fact that the Governfhent takes spe- 
cial care that the promotion, guidance 
ani co-operation of scientific and indus- 
trial research and other activities of the 
council] towards the development of in- 
dustries in the country are carried out 
in a responsible manner.” 


40. ‘From a review of the aforesaid 
authorities, it is abundantly clear that a . 
‘company incorporated under the Com- 
panies Act and governed by the provi- 
sicns of the Companies Act cannot be 
characterised as an ‘authority’, ‘State’ 
or ‘agent’ of the ‘State’ irrespective of 
the fact that the Government may hold 
th2 entire or majority of the shares and 
the Govt. may have extensive financial 
and administrative control over the 
company. 
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41. In the light of the aforesaid äis- 
cussion let me mow consider whether 
J. & K. Industries (Pvt.) Ltd. is an 2u- 
thority’ within the meaning of Article 12 
of the Constitution. 

42. It is an admitted. fact that I & K- 
Industries (Pvt.) Ltd. is a private lim-tad 
company which has been registered um- 
der the Companies Act, 1977 BK. By re- 
ference to its Articles and Memoranccm 
of Association, it is urged by learn=d 
counsel for the petitioners, that the čem- 
pany is in actual effect a ‘departm=nt’ 
of the Government or at any rate an 
‘agent’ of the Government. 

43. A review oñ Memorandum, of As- 
Sociation and Articles of Association. of 
the Company shows that one of the ob- 
jects for which the company has . keen 
established is to rum, manage and ad- 
minister such of the State Industrial Jn- 
dertakings as may be notified by the 
Governor, with a view to ensure taeir 
economic working. Under the Artiztes 
. it is provided that the company is a Dci- 
vate company. 

44. Under Article 31, the right of 
members to transter their shares fas 
been restricted and a share may be 
transferred by a member or other per- 
son entitled to transfer only to a person 


or persons approved by or on behali of 
the Governor and to no other persoa. 

45. Under Article 41, the Director of 
' the company may from time to time, 
with the previous sanction of the Gev- 
ernor raise or borrow or secure pay- 
ments of any-sum or sums of money for 
the purpose of the company. 

46. Under Article 68, it is proviied 
that until otherwise determined by “the 
Governor, the number of directors srall 
not be less than 5 and not more than: 12. 
One of the Directors shall be appoirted 
by the Governor as the Chairman. The 
Governor has also been vested with the 
power to remove any Director, inclucling 
the Chairman, Vice-Chairman and. the 
Managing Director, from the office at any 
time in his absolute discretion and Fas 
a right to fill any vacancy in the ofice 
of a Director caused by retirement, re- 
moval, resignation, death or otherwise, 
in his sole discretion. 


47. Article 73 places an embargo on 
the exercise of powers by the Director 
and provides that the powers conferred 
' by the Articles shall be exercised by the 
Directors with the sanction of the Gov- 
ernor, ; 

48. Article 74 empowers the Gover- 
mor to appoint one or more Directors to 
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_ ters of the company, Contendinz, 
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the -office of the Managing ‘Director, ar - 
Managing Directors. 


49. Under Article 75, the _ Governor - 
may from time to time entrust o> confer 
upon the managing director or Mana- 
ger, for the time being, such of tae pow- 
ers, exercisable under the Articles, as 
he may think fit, 


50. Under Article 89, dotwith:tanding 
anything contained in the Articles, the 
Governor may from time to timə issue 
such directions or instructions as he 
may think fit in regard to the finance 
and ‘the conduct of the business and the 
affairs of the company to the d-rectors. 


- 51. The share-holders of the company 
are the Governor and some other officers 
of the State Government and there is 
no private person who held any share. 


52. On the basis of the aforesaid pro- 
visions in the Memorandum and Articles 
of Association, it is contended >y the 
learned counsel for the petitioner that 
the company is in fact a ‘depertment’ 
of the Government or at least ar ‘agent’ 
of the Government. It is submit-ed that 
from a review of the Articles cf Asso- 
ciation, it is apparent that the Governor 
virtually and actually controls fhe af- 
fairs of the company and has extensive 
say in financial and administrative mat- 
that 
Since the Governor is the Executive 
Head of the State 
powers of the State vest in him, his 
overall control over the affairs of the 
company would show that the powers 
which he exercises in relation to the 
company are in his capacity as tie Exe- 
cutive Head of the State and n that 
view of the matter the company is only 
an ‘agent’ of the Governor. 


53. I am afraid I cannot subscribe to 
this argument. The question whether a 
company is an agent of the Governor or|. 
the Government must be decided on the 
facts of each case, In ‘the absence of any 
statutory provisions, a company -ncorpo- 
rated under the Companies Act and act- 
ing on its own behalf, even if ccntrolled 
wholly or partially by the Gov2rnment 
cannot be presumed to be an agent of 
the Government. As noticed earlier a 
company registered under the Campanies 
Act, isa legal entity distinçt from its 
share-holders, The control whch the 
Governor exercises over the company is 
not by virtue of the position of tre Gov- 
ernor as the Executive head of the State 
but by virtue of the powers vested in 
him under the Articles of Asseciation. 


and the executive . 
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The administrative and financia] control 
of the Governor in the affairs of the 
company owes its basis to the provisions 
in the Articles of Association. 


34. In Praga Tools case (AIR 1969 SC 
1306); Heavy Engineering case (AIR 1970 
SC 82); Hindustan Antibiotic case (AIR 
- 1967 SC 948) and Hindustan Steel case 
(AIR 1970 SC 1150) (supra) where the 
companies were registered under the 
Companies Act as private companies, it 
was laid-down by their Lordships of the 
Supreme Court, that irrespective of the 


extensive control, both financial and ad- 


ministrative exercised by the Govt. or 
President of India, the company like 
any other company registered under the 
‘Indian ‘Companies Act was a Private 
Company and was not either an ‘agent’ 
. of the Govt. or an ‘authority’ within the 
meaning of Article 12 of the Constitu- 
tion. The ratio of these cases is fully 
applicable to the facts of the present 
case. 


55. The next argument that the Gov- 
ernment Order characterised asan ‘SRO’ 
vide which company was created has the 
force of a statute to my mind is also 
fallacious and needs only to be men- 
tioned to be rejected. As already discus- 
Sed in an earlier part of this judgment 
a ‘statute’ -has a distinct connotation in 
law. It implies a legislative enactment 
made in a particular form by a compe- 
tent legislature. The (J.&K.) Government 
Order creating this company is not even 
an SRO, properly so-called, let alone a 
statute. It is only an administrative order 
issued in the name of the Head of the 
State granting sanction to the formation 
of the company under the J. & K. Com- 
panies Act 1977 BK and approving the 
Articles and Memorandum of Associa- 
tion and directing the registration of 
the Company under the Companies Act. 
Such an order is purely administrative 
in character and cannot be equated with 
a statute..The order has not been issued 
under any legislative or ordinance mak- 
ing powers of the Head of the State. 
The effect of the order is that it grants 
sanction to the formation of a company 
{to manage certan Industrial Undertak- 
ings in accordance with the Articles of 
Association of, the company, The order, 
as such, is only an administrative or an 
Executive order and cannot have the 
iforce of any statute. 

56. Thus from the aforesaid discus- 
sion it follows that the J. & K. Industries 
(Private) Ltd, is a ‘company’ and not an 


‘Memorandum of Association and 


A.LR. 
‘authority’ within the meaning of Arti- 


. cle 12 of the Constitution. It cannot be 


characterised as a ‘department’ of the 
Government or ‘an agent’ of the Govern- 
ment. 


57. The answer to the question posed 
before the Full Bench, therefore, must . 
be answered in the negative. 3 


53. The opinion expressed by the Full 
Bench in Aftab Ram v. State of J. & K. 
reported in AIR 1970 J & K-182 to the 
effe2t that no writ can issue against the 
Jammu and Kashmir Industries (Pvt.) 
Ltd is as such a correct opinion and 
requires no reconsideration. It is point- 
ed sut by Mr. Bhat that the opinion of 
the- Bench in Aftab Ram’s case that no 
wri, can issue even against ‘corporations’ 
cannot be held to be correct opinion in 
view of the judgment in Sukhdev 
Singh’s case (AIR 1975 SC 1331) (supra) 
wherein it has been held that writs can 
issue against corporations and as such 
needs to be reconsidered, . 


53. After a perusal of the judgment 
in Aftab Ram’s case, AIR 1970.3 & K 
132 (FB) I am of the opinion, that the 
expression ‘corporation’ which has been 
used by the Bench relates only to such 
corporations which have not been creat- 
ed Dy or under any statute and does not 
refer to ‘corporations’ created under any 
statute, In Sukhdev Singh’s case (AIR 
1975 SC 1331) the three corporations 
uncer consideration were ‘statutory cor- 
porations’ and as such, there does not 
appear to be any conflict between the 
dec:sion in Aftab Ram’s case and the 
decision in Sukhdev Singh’s case. Thej- 
use of the expression ‘corporation’ in 
Aftab Ram’s case is held confined to 
‘corporations’ other than ‘statutory cor- 
porations’ and in this view of the mat- 


‘ter, I am of the opinion, that the judg- 


ment: in Aftab Ram’s case lays down the 
correct law and requires no peconaiders-| 
tior. 


6). As held above, Jammu and Kash- 
mir Industries (Private) Ltd. is a com- 
parry and not an ‘authority’ within the 
meaning of Article 12 of the Constitu- 
tion of India; it therefore follows that 
the Service Rules and Regulations fram- 
ed by company are the Rules and Re- 
gulations framed by it by virtue of the 
powers given to it by the Articles me 
same have no statutory force, Their in- 
fringement cannot, as such, be redressed 
by means of writ petition at the in- 
stance of any aggrieved employee, . 


w 


1979 


61. In the view that I have taken 
above, all these four writ petitions de~ 
serve to be dismissed ‘as not maintænm= 
able and the same are hereby so disris- 
sed. In the peculiar circumstances hcvw- 


ever, there shall be no order as to costs.’ 


MIAN JALAL-UD-DIN, C. J;— I 
agree. 
L K. KOTWAL, J.:— I agree. 

Petitions dismissed. 
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FULL BENCH 
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ADARSH SEIN ANAND, I K. 
KOTWAL AND G. M. MIR, JJ. 


Mst. Fazi, Petitioner v. Mohammad 
Bhat and others, Respondents. 

' Criminal Revn. No, 31 of 1976, I- 
6-11-1978. 


J. & K. Criminal P. C. (23 of 1339 
Smt.), Ss. 145 and 146 (as amended by 
Act 2 of 1974) — Amendment is reéro- 
spective in operation — Effect of — Ap- 
plies to pending cases — Jurisdiction. vf 
judicial Magistrates in regard to proceed- 
ings pertaining to land as defined in J & K 
Agrarian Reforms Act, pending before 
them is ousted, (Interpretation of Stetu- 
tes — Retrospective opération — Pree- 
dural law). 


Per Full Bench— A suitor has a riznt 
to prosecute his suit to its logical end, 
in the court in which it has been filed, 
on the basis of the cause of action which 
has accrued to him, before the jurisciz- 
tion of the court is ousted by any law. 
Therefore, a Statute, ousting the juci- 
diction of a court, has to be constraed 
strictly, A Statute which affects si>- 
stantive rights is presumed to be pmo- 
spective in operation unless made T2- 
trospective, either expressly or by 32- 
cessary intendment, whereas, a Statute 
which merely affects procedure, uniess 
such a construction is textually impo- 
sible, is presumed to be retrospective. 
Again, a Statute which is retrospect&7e 
in its application, should never be given 
an extended meaning, and should >e 
strictly confined to its clearly defined 
limits, Law relating to forum and liri- 
tation is also procedural in nature, 
whereas, law relating to right of acflon 
and right of appeal, even though rem=- 
dial, is yet substantive in nature: Every 
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litigant has a vested: right in substantive 
law, but no such right exists in proce- 
dural law. A procedural Statute should 
not be applied retrospectively, where 
the result would be to create new dis- 
abilities or obligation, or to impcse new 
duties, in respect of transactions already 
accomplished. A Statute which not only 
changes the procedure but also creates 
new rights and liabilities, shall be con- 
strued to be prospective in operation, 


unless otherwise provided, either ex- 
pressly or by necessary imp-ication. 
(Case law discussed). (Fara 14) 


The language of the proviso added to 
sub-section (1) of Section 145 & clear 
enough and does not admit of any am- 
biguity. It would not be, therefore, per- 
missible to either interpret it, er con- 
trol its meaning with the aid o? sub- 
section (l-b) of Section 146. Tha only 
effect of the proviso added to sub-sec- 
tion (1) to Section 145 vide Act No. II 
of 1974 was that jurisdiction to try 
proceedings under the said section in 
relation to land, as defined in the Agra- 
rian Reforms Act, 1972, which tll then 
vested in Judicial Magistrates alone, was 
taken away, and the same was vested 
in Executive Magistrates, The right, if 
any, of a party to continue the rroceed- 
ing to its logical conclusion, who had 
instituted the same in the court of a 
Judicial] Magistrate, was not taken away, 
but only the forum was changed. The 
proceeding had to proceed to its logical 
end, though through a different instru- 
mentality. The change in forum was to 
take effect only from the date tre Am- 
ending Act came into force, and all pro- 
ceedings taken by the Judicial Mégistrate 
till then were kept unaffected. No right, 
much less a substantive right, of a party 
could be possibly involved’ in giving 
effect to the amended law from the day 
it was enforced, Speaking otherwise too, 
there is no such thing as ‘cause of ac- 
tion’ in a criminal proceeding. Every of- 
fence is committed against the State, 
and no right of even a victim of offence 
to seek any relief from the Criminal 
Court is involved. His position, in the 
eye of law, is no better than thet of a 
witness; the aggrieved party being the 
State itself, 1976 Cri Ly 897 oJ & K) 
(FB), Approved. (Para 20) 


True, there is no provision in the 
Amending Act for transfer of cases to 
Executive Magistrates but that Goes not 
mean, that ordinary provisions of the 
Code of Criminal Procedure are also to 
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be ignored. Clause (e) of sub-section (1) 
of Section 526 empowers the High Court 
to transfer cases to Executive Magis- 
trates in such circumstances. A Sessions 
- Judge too, may exercise similar power 
‘under sub-section (l-c) of - Section 528. 
In any case therefore, mere absence of 
‘a provision in the Amending Act for 
transfer of cases will not detract from 
its normal interpretation, that it being 
only procedural in character, shall have 
to be applied to pending cases as well. 
. A provision for transfer of cases to Exe- 
cutive Magistrate, if at all- it existed in 
the Act, would have been there for the 
purpose of abundant caution only, — 
(Para 17) 


The expression ‘the Magistrate 
whom the reference was made’ occur- 
ring in sub-section (l-b) of Section 146 
Cr. P. C, is wide enough to include in 


its ambit, the successor-in-office of the. 


Magistrate as well. (Para 19) 


Per Dr. Anand, J.— The absence of a 
clear provision in the Amending Act to 
the effect that it would apply retrospec- 
tively led to the controversy and | con- 
fusion. Whenever the legislature intends 
. the operation of an Amending Act to 
apply retrospectively, it is desirable 
that it should make a necessary. exhibi- 
tion of that intention in the Act itself. 

(Para 25) 
Cases Referred: Chronological Paras 
1976 Cri LJ 897 (J&K) (FB) 1, 2, 6, 
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AIR 1971 Mys 298 —- 12 
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AIR 1957 SC 540 i 10 
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AIR 1943 FC 24 15 


AIR 1932 AH 30: 1931 AH Ly 844 i 
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Refining Co. Ltd, v. Irving | 10, 15 
(1837) 6 A & E 943: 112 ER 360, Hit- 
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J. L, Choudhry, for Pétitioner; M 
Bhat, for Respondents, > , 


“a 


La 


Fazi v. Mohd. Bhat (FB) (Kotwal J.) ' 


by’ 


A.I R- 


KOTWAL, J:— The only question, 
which: falls for determination of the Full 


Court is— . 


“Whether the majority view taken by 
‘a Full Bench of this Court in Ramzan 
Darzi v. Mst. Azizi, Cr. Reference Nos. 
28 and 32 of 1976 and Cr. Reference ‘Nos, 
4 and 208 of 1975: (1976 Cri LJ 897) 
(J & K), (FB), needs reconsideration ? 


& The petitioner herein, filed an ap- 
plication under Section 145 Cr, P. C., be- 
fore Judicial Magistrate Magam, in res- 
pect of some: land. The Magistrate, being 
unable to come to any conclusion, as to- 
who was in actual possession’ of the sub- 
ject of dispute, took recourse to S. 146 
‘Cr. P. C., and forwarded the record -of 
the proceeding to Munsiff Magam for 
returning a finding on possession. In the 
meantime, it appears, Sections 145, 146, 
147 and 148 Cr. P. C., were amended. 
vide the Code of Criminal Procedure | 
opera Ordinance 1973 (No. VI of ` 

973) and later on replaced by. Act No. 
i of 1974. One of the consequences of 
these amendments was. that disputes 
pertaihing to land as defined in the 
J. & K. Agrarian Reforms Act, 1972 were 
made exclusively triable by either the - 


\ District . Magistrate, or- an Executive 


Magistrate of the Ist Class. The. civil. 
court returned its finding to the” Judicial 
Magistrate Magam, admittedly, after the 
afaresaid Amending Act had come into 
force, holding the counter petitioners to 
be in possession of the disputed land. 
The Magistrate, in turn passed the final 
orcer under sub-section (6) of Sec. 145, 
holding the counter petitioners to be in 
possession of the subject of the dispute. 
A revision was taken by the petitioner 
to the Sessions Judge at Srinagar, but 
that too failed, which made her file a 
fresh revision petition in the High Court. - 
This revision petition came up for hear- 
ing before one of us, namely, Anand J., 
before whom ‘orders of the courts below 
were assailed on the authority of the 
majority view taken in Ramzan Darzi’s 
case (supra). The learned Judge, being 
of the opinion, that majority view taken 
in the aforesaid case was not correct, 
and -finding himself in: agreement with 
the ‘minority view taken by Mufti, J. re- 
commended vide his order of reference 
dated September 10, 1976, reconsidera- 
tion of the majority view by a larger 
Bench. It is in this background, that this 
reference has come up before the Full 


Court, as 
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my learned brother Anand J., to mke 
the reference are as below: 

(a) There is no provision in the Ar- 
ending Act for transfer of pending cases 
to Executive Magistrates, nor has a eu- 


dicial Magistrate any. power to him: , 


transfer a pending case to an Executve 
Magistrate, which must necessarily ix- 
ply, that the Amending Act was not r- 
tended to be made “app cable to pend rg 
cases; 


(b) The expression, ‘shall be exerri3- 
able’, clearly denotes that the amenced 
provision is to apply to future ‘acti~ns 
alone; and 

(c) Under sub-section (l-b) of S. ° 46 
Cr. P, C. the civil court has to transmit 
its finding to the very Magistrate who 
made the reference, and on receipt of 
the reference, the same Magistrate mest 
pass the final order in accordance 
therewith, more so, when the finding of 
the Civil Court is not open to challerxs, 
either in appeal or in revision, whch 
shows that the Amending Act cannot be 
possibly given a retroactive operation, ’ 


4. I propose to deal with the reasons 
suggested by my learned brother Anzrd 
J., but only after I have dealt with <he 
other contention of Mr. M. L. Bist, 
learned counsel for the respondents, that 


an Act which takes away the juriscic- 


tion of a court to try a particular is, 
even though procedural in nature, can- 
not be construed to be retrospective n 
its application, in the sense, that it can- 
. not have application to pending acticrs, 
unless expressly or by necessary intead- 


ment made applicable to them. Zhe 


same principle according to Mr, Buat, 
was laid down in the two authorites, 
viz; Hazari Tewari v. Mst. Maktula, R 
1932 All 30 and V. C. Bus Service v. 
H. B. Sethna; AIR 1965 Mad 149 rejed 
upon by Jaswant Singh C, J. and Mian 
Jalal-ud-Din, J., as their Lordships 
then were, for supporting their view, 
and the-reliance, as such, argued the 
learned counsel, was clearly misplased. 
He also referred to a number of otn=r 
decisions om the same point. 


5. In the wake of the J. & K. 
Separation of Judicial and Execui7e 
Functions Act, 1966, the Code of Criti- 
nal Procedure underwent a number of 
changes. Consequently, jurisdiction to 
proceed under Section 145 was exel.- 
sively conferred upon the Chief Jrci- 
cial Magistrate, or any other Juditial 
Magistrate of the Ist class, having <er- 
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‘yitorial jurisdiction in relation to the 


disputed property, irrespective of its 
nature, Later on, Section 145 was 
amended and a proviso was added to 
Section 145 (1) taking away the juris- 
diction of the Chief Judicial Magistrates 
and the Executive Magistrates to pro- 
ceed under this section, where the pro- 
perty in dispute was land as defined in 
the J. & K. Agrarian Reforms . Act, 
1972, The proviso which eventually 
came to be” . added by Act No. II of 
1974, reads thus:— 

“Provided that where the dispute 
likely to cause a breach of peace con- . 
cerns any land as defined in the Jammu 
and Kashmir Agrarian Reforms Act, 


1972, the powers under this section shall 


the District 
Mazistrate 


be exercisable only by 
Magistrate or an Executive 
of the first class.” 


6 A question therefore arose in 


‘Ramzan Darzi’s case (1976 Cri LJ 887) 


(J&K) (FB) (supra) as to whether or 
not, jurisdiction of Judicial Magistrates 
pertaining to land as de- 
fined in the Agrarian Reforms Acz, 1972, 
which were still pending in their courts, 
was also taken away. The majority 
constituting the Full Bench, as already 
stated, took the view, that <s the 
amendment related to procedure alone, 
Was retrospective in its applicaczion, as 
no party could claim a vested rizht in 
procedure, and held, that in tha: sense, 
it applied to pending cases also, even 
though the amending ‘provision did not 
say so expressly or by necessary im- 
plication: Mufti J, on the other hand, 
took a -contrary view, and helc, that 
unless an Amending Act was mzde ap- ` 
plicable to pending actions also, jarisdic- 
tion of the courts to proceed with their 
trial could not be deemed to have been 
taken away. The learned Judge was 
further of the opinion, that the two 
decisions relied upon by the majority, 
did not support the view takem by it, 
circumstance which influ- 
enced the mind of the learmed Judge 
to take a different view was, the ab- 
sence of any provision for transfer of 
pending cases to Executive Magistrates 
in Act No, II of 1974, and whet Mr. 
Bhat has therefore argued, also finds 
support from the minority view in 
Ramzan. Darzi’s case (supra). 

7. Law defines, and therefore creates 
rights, and also specifies the way, in 
which it will aid and protect them. It 
would, be a substantive law, sc far as 
it creates the rights, and prccedural 


f 
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law, so far as it makes provisions for 
aiding or protecting . them. There is a 
clear distinction betweenaright to bring 
action and a right that a particular ac- 
tion should be tried in a particular way. 
Only the former is a vested right, 
whereas, the latter is simply a matter 
of procedure, The questions who should 
try a particular case, or in what way 
a particular case should be tried, are 
questions, which indeed’ belong to the 
realm of procedure and cannot be said 
to relate to either the existence or mon- 
existence of a right of. action. Secondly, 
their answer in one way or the other, 
does not affect any vested right of a 
litigant, Every right at common law, 
or which vests in a litigant by virtue 
of any statute or the personal law 
governing him, shall be deemed to be 
a substantive right, A right to bring 
a suit, for instance, is a common law 
right, which vests in every subject, but 
who will try the suit, is a matter re- 
lating to procedure alone, in which no 
vested right can be ordinarily claimed 
by a litigant. A law, which adversely 
affects substantive right of a party, 
shall be presumed to be prospective in 
operation, unless made retrospective ex- 
pressly or by necessary intendment, as 
its retrospective operation is bound to 
affect a right already vested in a liti- 
gant. Pari ratione, a law, which. only 
ousts the jurisdiction of a court to try 
a particular action, shall be ordinarily 
deemed to be retroactive in operation, 
as it cannot have the effect of depriv- 
ing a litigant of any right vested in him. 
Authorities are legion on the point, 
some of which I. proceed to consider 
presently. In S. L; & B. Co. v. Ahmad 
Majtoba, AIR 1946 Cal 337, an execu- 
tion was pending, in which an amount 
more than double the prineipal sum 
was being recovered from the judg- 
ment-debtor. During the pendency of 
the execution proceedings, Assam Money 
Lenders Act was amended to the effect, 
“that in no case could a creditor recover 
more than double the principal amount 
from his debtor. A question therefore 
arose, whether the Amending Act was 
applicable to the pending execution- ap- 
plication” The Bench answered the 
question in the negative, and quoted 
with approval, the following observa- 
tions made by Danman C. J. in Hit- 
_ chook v. Way, (1837) 6 A & E 943: 


“Phe ordinary rule is that the rights 
of litigants are to be governed by the 
law in force when the action was com- 


Fazi v. Mohd. Bhat (FB) (Kotwal J.) 


A.I. R. 


menced. The corollary from this is that 
a change in the substantive law, as 
opposed to adjective law, would not 
affect pending actions, unless the Legis- 
lature had indicated otherwise either 
by express enactment or by necessary 
implication.” 

&. In Lalitabai v. Dominion of India, 
AIR 1954 Bom 527 the plaintiff had 
filed a suit in the High Court for de- 
claration, that ornaments attached by 


- the Income-tax authorities for recovery 


of arrears of income-tax from her father, 
were in fact, her property and not 
liable to attachment, An objection was 
taken by the defendants that such a. 
suit was barred under Section 226 (1) 
of the Government. of India Act, 1935, 
as it related to recovery of revenue. 
While the suit was still pending, the 
Constitution came into force and this 
bar was removed by Article 225. A 
question therefore arose, as to whether, 
the Article was retrospective and ap- 
plied to pending suits. The court held, 
that. Article 225 merely related to pro- 
cedure and had to be applied the 
moment it came into force, as no party 
had a vested right in a particular pro- 
cedure or to a particular forum. It 
quoted with approval the following ob- 
servations made by Shah J, in Shiv 
Bhagwan v. Onkar Mal, AIR 1952 Bom 


365 (at p. 373): 


Nania the question that arises for de- 


termination is whether, notwithstanding 
the fact that the court had no jurisdic- 
tion with regard to this property at the 
inception of the suit, this court can 
try the suit with- regard to this pro- 
perty by reason of the fact that jurisdic- 
tion was subsequently conferred on it 
ae ein Now, I think it may be said as a 
general principle that no. party has a 
vested right to a particular proceeding 
or to a particular forum, and it is also 
weil settled that all procedural laws 
are retrospective unless the Legislature 
expressly states to the contrary ......... 
This court was bound to take notice of 
the change in the law and was bound 
to administer the law as it was when 
the suit came on for hearing. There- 
fore if this court had jurisdiction to 
try the suit when it came on for dis- 
posal, it could not_ refuse to assume 
jurisdiction by reason of the fact that 
it had ‘no jurisdiction to entertain it 
at the date when it was instituted.” 


9. In the same case, the court while 
dezling with the question of interpret- 
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ing a Statute, which not only affec-ed 
the procedure but 


stantive right of a litigant, held as 
under (at pp. 531, 532 of AIR 1354 
Bom):— 


“Another argument, also of despair, 
was that Article 225 is not merely pro- 
cedural and should, therefore, be re- 
garded as prospective in its operation 
and not retrospective. Where rights and 
procedure are dealt with together by 
any provision of law it may well be 
the intention of the Legislature that the 
old rights should be determined by the 
old procedure. But it seems clear to 
me that the proviso to Article 225 only 
deals with jurisdiction and not with any 
rights. The strictly accurate concept 
would seem to be that when any sab- 
stituted procedure is followed by he 
court, it does not really give retro- 
spective operation to the same but mere- 
‘ly applies rules of procedure as it finds 
them at that time. - 


It is true that the expression “retro- 
spective? is used by the highest autho- 
rity. in decided cases but it is also 
pointed out that the word when used 
in the context .of procedural law is in 
itself ambiguous. Procedural law re- 
lates to process of litigation and it is 
rather the means and instrument by 
which the aims oè substantive law are 
attained. It also-deals with the mecdes 
in which a right of action already exist- 
ing is to be asserted, I shall only refer 
to one sentence from Salmond’s Jucis-~ 
prudence, 10th Edn. as it is an apt 
answer to the present argument, [ is 
as follows (p. 476) 


“Whether I have a right to reccver 
certain property is a question of sub- 
stantive law, for the determination and 
the protection of such rights are among 
_ the ends of the administration of jus- 
tice; but in what courts within what 
time I must institute proceedings are 
questions of procedural law, for they 
relate to the modes in which courts ful- 
fil their functions.” 


10. Effect of fresh legislation on 
pending cases, also came to be consider- 
ed by the Supreme Court in Jose Da 
Costa v. Bascora, AIR 1975 SC. 1843, 
wherein it was held (at pp. 1849, 1€50): 

“Before ascertaining the effect of the 
enactments aforesaid passed by the 
Central Legislature on pending suits 
or appeals, it would be appropriate to 
bear in mind two well established pein- 
ciples. The first is that “while provi- 
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sions of a statute dealing mere_y with 
matters of procedure may properly, un- 
less that construction be textually in- 
admissible,- have retrospective effect 
attributed to them, provisions, which 
touch a right in existence at the passing 
of the statute are not to be appHed re- 
trospectively in the absence of axpress 
enactment or necessary intendment”, 
(See Delhi Cloth and General Mills Co. 
Ltd, v. Income-tax Commr.) & Ind 
App» 421: (AIR 1927 PC 24£). The 
second is that a right of appeal being 
a substantive right of the institution 
of a suit carries with it the implication 
that all successive appeals available 
under the law then in force would be 
preserved to the parties to tke suit 
throughout the rest of the carzer of 
the suit. There are two exceptions to 
the application of this rule viz, (1) 
when by competent enactmert such 
right of appeal is. taken away express- 
ly or impliedly with retrospective ef- 
fect and (2) when the court to which 
appeal lay at the commencement of the 
Suit stands abolished (see Garikapatti 
Veeraya v. N. Subbiah Choudhry, 1957 
SCR 488: (AIR 1957 SC 540) and Colo- 
nial Sugar Refining Co. Ltd, v, Irving, 
1905 AC 369).” 


11. The law laid down in tke two 
decisions relied upon by the majority 
in Ramzan Darzi’s case (1976 Cri LJ 897) 
(J&K) (FB) (supra) too is noz diffe- 
rent, as argued by Mr. Bhat, or as 
viewed by Mufti J. in his dissenting 
judgment. In M/s. V. K. Bus Service 
case (AIR 1965 Mad 149) (supra) a 


_ claim was made to the Motor Accidents 


Claims Tribunal constituted undər Sec- 
tion 110 (1) of the Motor Vehic.es Act, 
1939, which related to an accident that 
had occurred prior to the constitution 
of the Tribunal. Jurisdiction of the 
Tribunal was challenged on the ground, 
that vested right of the claimant to 
claim larger period of limitation under 
the ordinary law would be taken away 
in case the’ Tribunal was allowed to 
adjudicate upon the claim, as lesser 
period for making claim petiticns was 
prescribed in the Motor Vehic-es Act. 
Reliance was placed on an unzeported 
decision of the same High Court where- 
in, following a single Bench decision 


of the Punjab High Court im 
Mulak Raj V. Northern India 
Goods Transport Co., AIR 1662 Punj 


307, it had been held that shortəning of 
period of limitation impinged on the vest- 
ed right of a party. Veeraswam: J., did 


i 
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not agree with this view, and placing 


reliance. upon the decision of the Allaha- 


bad High Court in Hazari Tewari y. Mst, 
Maktula, AIR 1932 All 30, held that law 
‘prescribing limitation was procedural 
and no one could claim any vested 
right in it. According to the learned 
Judge, limitation could not conceivably 
start running for. an action in a diffe- 
rent forum created under the new Act 
in respect of a cause of action which 
had accrued before coming into _ force 
of the new Act creating the new forum 
as in such a case there. would be no 
forum in existence at the time when 
limitation would actually start running. 
Retrospective application of the law of 
limitation — a procedural law, in such a 
case, would be impossible. The court 


was too eos when it said (at p. 901 - 


of Cri LJ): 


“I take it as irrefutable law that no 
litigant has, or can have, vested right 
in a particular forum, He cannot say 
as a matter of right that his suit or 
application should be tried by this or 
that forum which existed’ on the date 
his cause of action arose, Forum be- 
longs to the realm of procedure and 
does not constitute substantive right of 
a party or a litigant, It should also 
be bome in mind that cause of action 
is not to be confused with a forum, and 
a cause of- action, whatever vested 
‘rights it may carry with it, does not 
include a right to insist upon a parti- 
cular Court or Tribunal or Judge or 
any other. It follows, ‘therefore, that 
_ any statutory . law which changes: a 
forum, may not raise a question of re- 
trospēctive operation, unless of course, 
in exceptional cases, it is inseparably 
intertwined with vested rights. K 


12. The otber `authorities cited by 


Mr. Bhat, also do not support his com-` 


tention. Katikara - Chintamanidora v. 
Guntreddi, (1974) 1 SCC 567: (AIR 1974 
SC 1069), for instance, was a case where 
retrospective operation’ of Acts Nos. 17 


and 18 of 1957, which: had altered sub-. 


Stantive law, was being considered. 
Mahendra Nath v. Moti Ram, AIR 1975 
Delhi 155 was a case wherein implica- 
tions of Specific Relief Act of 1963, 
which had repealed the earlier Act of 


1877 were examined. Rohtagi J., held, 


that even a procedural statute should 
not be construed to be retrospective in 
operation, where the result would be to 
create new disabilities or obligations or 
to impose new duties on the transac- 
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tions whieh were already complete ať 
the time the new Act came into force. In 
other words, what the learned: Judge 
meant to say was, that where a statute- 
which created new obligations or im-. 
posed - new duties it was not -merely 
procedural but affected the ‘vested 
rights of the parties, Likewise, A. V. 
Ibrahim v. M. Cariappa, AIR 1971 Mys 
298 was a case, where. Mysore Rent 


Control Act of 1961 had come into 
force during the pendency of a suit 
for ejectment, which had not only 


changed the forum of such actions, but 
had also created new rights in. the 
tenants and also created new disabilities - 
in the landlords including deprivation 
of their right to go in appeal. In these 
circumstances it was held that the Act 
could not be applied to pending ac- 
tions. The following observations made 
by the court may be quoted with = l 
vantage (at p. 300): 


“This view of ours does Hot ‘aes 
derogate from. the rule of statutory 
construction that the law relating to 
procedure in regard to the conduct of 
cases should ordinarily be held to he 
retrospective for the reasons that an 
amending law which alters the forum 
and abridges existing rights. of appeal 
is not.merely a procedural law.” 


13. In Allied Exports & Imports v, 
State AIR 1971 Andh Pra 218 FFB) if 
was held, thatalaw which took away 
the right of action even though reme- 
dial in nature could not be applied re- 
trospectively, as right of action and 
right of appeal were not procedural 
rights, but were’ substantive rights. 
Ekbote J. who spoke for the court ob- 
served (at p, 222): 


“Likewise the distinction between a 
right to remedy and a mere procedure 
to be followed in prosecuting that re- ° 
medy must also be kept in view. The 
law of procedure deals with the pro- 
cess by which a remedy for the enforce- 
ment of a right is prosecuted. A right 
of suit and a right of appeal are re- 


` medies for the enforcement of a right 


and these remedies are equally sub- 


stantive rights though remedial in 
nature. The law, it must be under- 
stood, makes a clear distinction be- 


tween rules of law which in any way . 
impair or destroy those rights and those 
which a litigant has to comply -with for 
availing himself of those remedial rights. 
The latter belong to the law of proce- 
dure. While the former can be taken 
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away or affected: by an express prcvi- 
sion of law or by a law which has 
that necessary implication, 
relating to the procedure can be alter- 
ed without detriment to the Superan 
tive rights or remedies, 


In cases where rights E PE TE or 
remedia] are touched the presumpton 
is that the Legislature does not intend 
to take away or affect such rights re- 
trospectively unless ag stated earier 
the intention of the Legislature is made 
explicit in that behalf, However, in 
regard to the procedural law,. the gene- 
ral presumption is that..the alteratior. in 
the procedure is retrospective in the 
‘sense that it not only applies to the 
pending cases but also applies to causes 
of action which had arisen before the 
change in the procedure was effecced. 
But there is no exception to this gene- 
ral rule. In cases where the alteration 
in procedure would have the effect. of 
destroying the right of action, the pro- 
cedural law also is presumed to be pro- 
spective and not retrospective.” 


14. The principles, which emerge out 
of the aforesaid decisions, may be sum- 
med up. as below:— 


' (i) A suitor has a right. to prosecute 
his suit to its logical end, in the ccurt 
in which jit has been filed, on ‘the basis 
of the 
crued to him, before the jurisdiction of 
the court is ousted by any law, There- 
fore, a Statute, ousting the jurisdiction 
of a court, has to be construed strictly. 


(ii) A Statute which affects substan- 
tive rights is presumed to be prospec- 
tive in operation, unless made reiro- 
Spective, either expressly or by neces- 
sary intendment, whereas, a Stafute 
which merely, affects procedure, un.ess 
such a construction is textually -impos- 
sible, is presumed to be retrospect.ve. 
Again, a Statute which is retrospect: ive 
in its application, should never be given 
an extended meaning, and should be 
strictly confined to its, clearly defined 
limits. 

(iii) Law relating to forum and lini- 
tation is also procedural in nature, 
whereas law relating to right of accion 
and right of appeal, even though re- 
medial, is yet substantive in nature: : 

(iv) Every litigant has a vested right. 
‘Jin substantive law, but no such right 
exists in procedural law. 

(v) A procedural Statute should not 
be applied retrospectively, where -he 
result would. be to create new discbi- 
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the latter | 


cause of action which has ac-. 
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lities .or obligations, or to impose new 
duties, in respect of transactiomgs al 
ready accomplished. 

(vi) A Statute which not only zhanges 
the procedure but also creates new 


. rights and liabilities, shall be construed 


to be prospective in operation, unless 
otherwise provided, either expressly of 
by necessary implication, 


15. Examined critically, tha deci- 
sions relied upon by Mufti J., also con- 
form to, the same principles, In Venu- 
gopala v. Krishnaswami, AIR 2943 FC 
24, a question arose, whether = court 
in India, after separation . of Burma in 
the year 1937, had jurisdiction -o con- 
tinue the trial of a suit,’ filed before 
1937, in respect of immovable property 
situated in Rangoon. _Admitted_y, no 
courts for trial of such suits had by 
then been established in Burme, and 
no provision had been made in any law 
for the ‘transfer of such suits -o the 
courts. in Burma, The High Court had 
held, that a right to get relief from the 
court, in which a suit was filed was a 
substantive right. This reasoning was 
not considered by the Federal Court 
for upholding the judgment of the High 
Court. On the other hand, the court 
based its decision on’ the authority of 
Colonial Sugar Refinery. Co., v, Irving, 
1905 AC 369, wherein, it had beer held, 
that right of. appeal was a sub:tantive 
right, which could not be taker away 
by the Judiciary Act, unless tie Act 
was made retrospective in its zpplica- 
tion. In the absence of any trensferee 
court in Burma, the Federal Court was 
of the opinion, that change in forum 
was out of question and, therefore, ap- 
plying the Separation Act to pending 
Suits in such circumstances woud vir- 
‘tually result in total abolition ef the 
plaintiffs right of action, It drew a 
parallel between a right to file a suit 
and a right to file an appeal, and hold- 
ing, that both -were substantive rights,. 
dismissed the appeal filed by the defen- 
dants. . The following lines from the 
judgment may make the. position a 
little more clear:— 


“It has, on the other- ‘hand, pocs main- 
tained that a right to obtain relief in 
a suit pending at the time when the 
repealing enactment comes into opera- 
tion is itself in the nature of substan- 
tive right. As we consider that the 
third ground of decision adopted by the 
High Court, namely, the principle of the 
ruling in 1905 AC 369 is sufficient to 
support the decision of the High Court, 
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we prefer to rest our decision on that 
ground.” ; 


16. This brings me to the reasons 
assigned by my learned brother Anand 
J., in his order of reference, which 
I proceed to examine ad seriatim: 


17. True, there is no provision in 
the Amending Act for transfer of cases 


. ito Executive Magistrates but that does 


not mean, that ordinary provisions of 
Jthe Code of Criminal Procedure are 
also to be igmored, Clause (e) of sub- 
section (1) of Section 526 empowers the 
High Court to transfer cases to Execu- 
tive Magistrates in such circumstances. 
A Sessions Judge too, may exercise simi- 
lar power under sub-section (l-e) of 
Section 528. In any case therefore, mere 
absence of a provision in the Amending 
Act, will not. detract from its normal 
interpretation, that it being only proce- 
dural in character, shall have to be ap- 
plied to pending cases as well. A pro- 
vision for transfer of cases to Executive 
Magistrates, if at all it existed in the 
Act, would have been there for the 
purpose of abundant caution only. 


18. With due respect, the construc- 
tion placed on the expression ‘shall be 
exercisable’ by Anand J. also does not 
appear to be correct,. This expression, 
according to its plain grammatical con- 
notation, refers to the point of time 
when the Amending Act: shall come into 
force, Strictly. speaking, there is no 


question of applying a procedural sta- ~ 


‘tute in retrospect. It becomes applicable 
only from the day it is enforced, leav- 
ing the previous proceedings unaffected. 
It is retrospective in the feigned sense 
of having application to pending cases, 
unlike a statute, which upsets a cause 
of action already accrued, and takes 
away substantive right, already vested 
in a party to a pending action. 


19. Turning now - to the last reason, 
which is, of course, a little more attrac- 
tive, in my opinion the expression ‘the 
Magistrate by whom the reference was 
made’ occurring in sub-section (l-b) of 
Section 146, Cr. P. C., is wide enough 
to include in its ambit, the successor-in- 
office of the Magistrate as well. Unless 
such an interpretation jis placed upon 
these words, the sub-section. instead of 
carrying out the object and purpose -of 
the Act, may produce absurd ‘situations, 
or may even create an impasse. What 
would, for instance happen, if after, a re- 
ference is made to a Civil Court, the, 
court of the Magistrate is abolished, or 
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- guity. It would not be, therefore, 
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say his magisterial powers are taken 
away? To. whom shall then the civil 
court transmit its findings? To- render 
sub-section (l-b) operative under all 
conditions it has to be comstrued in a 
more reasonable and broader way so 
that the expression ‘the Magistrate by 
whom the reference was made’, also 
means and includes the successor of the 
Magistrate making the reference. In Sk. 
Salim v, State of W, B, AIR 1975 SC 
602 the Supreme Court discouraged the 
practice of placing undue stress on lite- 
rariness in interpreting a Statute, To 
quote Chandrachud J., as his Lordship 
then was (at p. 604):— 


“It is an established rule of construc< 
tion that unless the language of the sta- 
tute is ambiguous, the words used by 
the legislature ought to be given’ their 
plain, literal meaning. But it is equally 
Important that by no rule of construc- 
tion may the words of a statute’ be so 
interpreted as to bring about absurd 
situations in practice. The stranglehold 
of stark literalness has therefore to be 
avoided in order to give a` rational 
meaning and content to the language 
used in the statute. Thus, though the 
word ‘forthwith’ cannot be construed so 
as to permit indolence or laxity on the - 
part of the officer charged with the duty 
of reporting the detention to the State 
Government, reasonable allowance has 
to be made for unavoidable delays, al- 
ways remembering that the detaining 
authority must explain any long delay 
by pointing out circumstances due to 
which the report to the State” Govt. 
could not be made with the greatest ` 
promptitude.” l 


20. Looking at the question from an-~ 
other angle, it cannot be gainsaid, that 
the language of the proviso added to 
sub-section (1) of Section 145 is clear 
enough and does not admit of any ambi- 
per- 
missible to either interpret it, or con- 
trol its meaning with the aid of sub- 
section (l-b) of Section 146. The only 
effect of the proviso added «to sub-sec- 
tion (1) to Section 145 vide Act No. II 
of 1974 was, that jurisdiction to try pro- 
ceedings under the said section in rela- 
tion to land, as defined in the Agrarian 
Reforms Act, 1972, which till then vest- 
ed in Judicial ‘Magistrates alone, was 
taken away, and the same was vested 
in Executive Magistrates, The right, if 
any, of a party to continue the proceed- 
ing to its logical conclusion, who. had 
instituted the same in the court of a 
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jJudicial Magistrate, was not taken away, 
but only the forum was changed. Tke. 
proceeding had to proceed to its logizal 
end, though through a different instru- 
mentality. The change in forum was to 
take effect only from the date the Am- 
ending Act came into force, and all pro- 
ceedings taken by the Judicial Magis- 
trate till then were kept unaffected, No 
right, much less a substantive right, ef 
a party could be possibly involved im 
giving effect to the amended law from 
the day it was enforced. Speaking othar- 
{wise too, there is no such thing as 
‘cause of action’ in a criminal proceed- 
ing, Every offence is committed against 
the State, and no right of even a vie- 


tim of offence to seek any relief frön 


the Criminal Court is involved. His po- 
sition, in the eye of law, is no better 
than that of a witness; the aggriewed 
party being the State itself, The purpose 
and object of penal law is not to give 
any relief to the victim of offence, bat 
to punish the offender, with a view zo 
making the subjects abide by the lews 
of the land, and thereby maintain peace 
and harmony, Unlike a suitor in a civil 
action, where he is to approach the exil 
court and establish his locus standi to 
get the relief claimed, cognizance of an 
offence may be taken by a Magistrate 
even suo motu. The same is true of pez- 
ceedings under Section 145 ‘Cr. P. 2. 
also, The purpose of this proceeding is 
not to pass a decree for possession in 
favour of a party, but the only object 
is to maintain the possession of a parzy 
in order to prevent apprehended : breach 
of peace. Much assistance, therefore, 
cannot be had from decisions given in 
civil cases in interpreting a statute, gl- 
tering procedure to be followed in a 
criminal or quasi-criminal proceeding, 

21. Viewed thus, the majority juiz- 
ment in Ramzan Darzi’s case (1976 Cri 
LJ 897) (J & K) (FB) (supra) lays dovn 
the correct law and needs no recorsi- 
deration. 


22. The record of the case will be 
sent back to the learned single Judze 
for final disposal of the revision petitien 
in accordance with law. 


MIAN JALAL-UD-DIN, C. J.:— 23. I 
agree, ` 


DR.. ANAND, J:-— 24. I have had 
the advantage of going through the ela- 
borate judgment prepared by my learn- 
ed brother Kotwal J. The learned Juize 
has placed reliance upon AIR 1975 SC 
1843 and AIR 1975 SC 602 besides sane 
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other authorities with a view to clarify 
the doubts expressed by me in my order 
of reference dated September 14, 1976. 
Both these judgments were not >rought 
to my notice while sitting singl”. 

25. Although I am in general agree- 
ment with the judgment proposed by 
my learned brother yet I feel taat the 
absence of a clear provision in the Am- 
ending Act to the effect tha; it would 
apply retrospectively led to the contro- 
versy and confusion, Whenever th2 legis- 
lature intends the operation of an Am- 
ending Act to apply retrospectively, it 
is desirable that it should make < neces- 
sary exhibition of that intention in the 
Act itself. A perusal of S, 5 (2) of the 
Separation of Judicial and Executive 
Functions Act, 1966, Section 19 (4) of 
the Agrarian Reforms Act, 1976 and a 
host of similar other Acts shows that 
provisions have been made by tha legis- 
lature in those Acts for the re‘rospec- 
tive operation as also in regard to the 
application of the amended law tə pend- 
ing cases. A similar provision. should 
have been made in the Amending Act 
also, However, I am in agreement with 
the view that forum belongs to © realm 
of procedure and does not const:tute a 
substantive right of a party to have the 
lis decided in a particular forum The- 
Amending Act, in this view of tie mat- 
ter, has been rightly held to heve re- 
trospective operation and would apply 
to the pending cases, With there few 
words, I accord my concurrence to the 
judgment proposed to be delivered by 
my learned brother Kotwal J. 

G. M. MIR, J.:— J agree. 

Answered accordingly. 
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-Where as Section 25 leaves no room — 


for doubt that the Civil Court shall 


-have no jurisdiction to settle, decide, or 


deal with any question or determine 
any matter arising under the Act or the 
rules made thereunder, Sec. 19 (3) (e) 
has gone a step further by ousting the 
jurisdiction of the civil and revenue 
courts in matters specified in Sec. 19 (3) 
(a) to (d) and (e). That section makes 
it obligatory on all civil and revenue 
courts to transfer all applications, suits, 
or proceedings. of the kind specified 
therein to the Collector having jurisdic- 
tion in the matter. 
away jurisdiction from the civil and 
revenue courts and confers it on the 
` revenue officers or authorities appointed 
under Section 19 of the Act of 1976. 
The words “All other cases of dispute” 
occurring in Section 19 (3). (e) are of 
wide amplitude and cover all cases 
in which right to possess the land is 


either claimed or disputed. These words. 


have to receive the ordinary meaning 
as having. reference to all other dis- 
putes of possession relating to land. 
The expression can have no application 
to disputes of mere title and succession. 
The cases mentioned in sub-clauses (a) 
to (d) of Section 19 (3) of the Act also 
refer to disputes of possession of land 
under different Acts and which were 
heretofore cognizable by the revenue 


courts. The Act of 1976 has taken away . 


the . jurisdiction from -the revenue 
courts and`has conferred the same on 
the new forum, Therefore, where in a 
suit or proceedings right to possession 
is claimed or disputed, it is referable 
to the officer or the authority appoint- 
ed under the Act and the civil court is 
debarred from settling or deciding such 
dispute under Section 19 (3) (e). Ac- 
cording to the scheme of the Act no 
suit for possession of land could be 
conceived where .the dispute is not 
either principally, collaterally or inci- 
dentally referable to the Act of 1976 
as the final adjudication of - possession 
has to be made. by the authority or offi- 


eer consistent with the Act and the 
`: rules made thereunder. There ‘is no 
scope for holding the view that the 


word ‘dispute’ occurring ‘in sub-clause 
(e) is one which arises under the Act. 
(Para 6) 


S. 19 (3) (e) will not apply to suits, 
or proceedings which merely involve 
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the determination of questions of title 


or right on the basis of succession and 


inkeritance or partition without claim- 


ing possession. Section 25 and Section 
19 (3) (e) are to be read 
with Section 41 which saves the opera- 
tion of personal or statutory law of 
succession in respect of ownership 
rigats available to a person. Section 41 
guarantees the ownership rights of the 
parties based on the personal or statu- 
tory law. In that view of the mat- 
ter there is nothing in the Act which 


car. prevent the civil court from decid-. 


ing these’ questions. In the same way, 
suiis, for mere declaration suits for 


carcellation ‘of instruments or decrees: 


on whatever ground are triable by the 
civil courts, Where the main relief falls 
within the cognizance of a revenue offi- 
cer, the civil court will not have _ juris 
diction in the matter notwithstanding 
that it has power to decide the ancil- 
lary matters. Again, if a part of the 
subject-matter of the suit is cognizable 
by, a civil court and the remaining part 
by the Collector, or the forum created 
under the Act, the suit can be bifurcat- 
ed and the civil court will retain on its 


file that part of the suit which is not 


barred from its cognizance. It can, 
however, transfer the . remaining part 
to the authority -or the Collector having 
jurisdiction in the matter. 

(Paras 7, 8) 
Cases Referred : 


A. K. Malik (in S. A. No. 9 of 1970 
and 10 of 1975) and J. N, Bhan (in S, A, 
No. 10 of 1975), for Appellants; J. L. 
Chowdry and J. N. Bhan fin S. A. No. 
9 of 1970), A. N. nee A. K; Malik 
and Shams-ud-Din (in S - A. No. 10 of 
1975), for Respondents, - 

WIAN JALAL-UD-DIN, C. om 
above noted cases have been referred 
to the Full Bench for an authoritative 
pronouncement on the procedure to be 
adopted by civil courts in pending cases 
relating-to disputes of land as defined 
in the Jammu and Kashmir Agrarian 
Reforms Act of 1976, in short, “The 
Ac; of . 1976.” i l 


ea 


ó. These references seek an answer 
to the question whether Sections 25 and 
19 (3) (e) of the Act of 1976 operate as 
a dar to the cognizance by the civil 
courts of all such: causes and these 


The 


conjointly. 


Chronological Paras - 
1979 Kash LJ 172 (FB) -> 4 


cases are required to be transferred to- 
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the new forum created under Sec. 19 
of the Act of 1976. These references 
involve the interpretation of the -x~ 
pression “cases of other dispute” occur- 
ring in Section 19 (3) (e) of the Act of 
1976. - 


3. It will be appropriate 
brief sketch of the facts of each casa 
/ 


(1) Habib Lone and another v. Monan 
Lal and another is Civil Second ‘Appeal 
No. 9 of 1970 against the judgment nd 
decree of the District Judge, Baca- 
mulla, dated 8-8-1969. The appeal arises 
out of a suit for possession on the basis 
of right of prior purchase in respect of 
4 kanals and 1 marla of land situated 
in village Rehma Tehsil Handwara. “he 
question involved in the suit is whe- 
ther the plaintiff even if he is held to 
be a pre-emptor is entitled to get pos- 
session of the land as the defendants 
vendées were originally the mortgagees 
and are now in cultivating possession 
of the land in dispute, 


(2) Lasso and others v. Mst. Hajra and 
others is Civil Second Appeal No. 10 of 
1975, against the judgment and decree 
of the District Judge, Baramulla, 
dated - 7-4-1975, This was a suit brought 
by the plaintiff Mst. Hajra against -he 
defendants Lassoo Najjar and others for 
enforcement of the right of prior pur- 
chase in regard to the land measurng 
2 kanals and 19 marlas situated in 
Achabal Tehsil Sopore. The case also 
raises the question as regards the capa- 
city of the plaintiff to pre-empt <he 
land in view of the Act: of 1976. 


(3) Mst. Farzi v. Mst. Kunimi, is 
Civil Second Appeal No. 61 of 1275, 
against the judgment and decree of :he 
District Judge, Baramulla, dated 26-11- 
1974, The suit relates to the estate of 
one Ahmed Mir resident of Chajhema 
who died leaving behind 34 kanals znd 
10 marlas of land and this land is the 
bone of contention between the plein-~- 
tiffs and the defendants, the four 
daughters of Ahmed Mir, the deceased 


(4) Abdul Majid Butt v. Aziz Eutt 
and others is Civil Reference No.6 of 
1978, made by the Sub-Judge, Bardmulla, 
dated 3-8-1978. The reference seaks 
the guidance of the court in re- 
gard to the procedure to be followed 
in case or cases pending before the c-vil 
court in which a part of the subject- 
matter of the suit is cognizable by the 
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civil court and the other part is cogniz- 
able by the Revenue Court. 


4. These cases were heard at Sri- 
nagar and the Advocates appearng on 
either side submitted their respective 
view points on the proposition sf law. 
Therefore, the judgment was reserved. 
Along side another bunch of appeals, 
revisions and references were referred 


from Jammu Wing to another Full 
Bench raising precisely similer and 


identical questions of law. Tha Full 
Bench at Jammu heard the cas2s in a 
more detailed manner. Elaborate argu- 
ments were addressed for and against 
the proposition. The Full Bench- judg- 
ment in Jagtu v. Badri (1978 Kash 
LJ 172) (FB) has discussed the philo- 
sophy, the scheme and the working of 
the Act of 1976. It has been observed 
therein that the ratio that would be 
laid down in the judgment will apply 
equally to these cases. Therefore, the 
judgment of the Full Bench vill be 
treated as a part of this judgment, For 
the sake of facility and conveniance, it 
will be desirable to reproduce the sum- 
mary of the observations made therein. 
The Full Bench in Jagtu v. Badri, for- 
mulated the following four -prorositions 
for the purpose of deciding the contro- 


' yversial proposition of law:— 


(i) The scope of the Act of 1376. 

(ii) The meaning of the word ‘dis- 
pute’ occurring in Section 19 (3 (e) of 
the said Act. 

(iii) Whether Section 19 (3) (e) and 
Section 25 of the Act of 1976, cust the 
jurisdiction of the civil courts in re- 
spect of all civil disputes relating to 
agricultural lands? l 
. (tv) Whether there are sufficient 
guidelines in the Act which guide the 
courts as also the officers appointed 
under the Act to implement the provi- 
sions of the Act? 


5. The Full Bench observed that the 
purpose of the Act of 1976 is tkreefold, 
namely:— 


(a) To transfer land to tillers for 
their personal cultivation. 
(b) To abolish absentee landlordism 


and give land to the actual tillecs (whe 
are the mainstay of the economy of the 
State) subject to the ceiling area pro- 
vided. 
(c) To create granary of land to be 
kept at the disposal of the State for 
effective distribution amongst the land- 
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less so that the land is utilized in the 
most beneficial way in order to achieve 
the goal of welfare State set before it 
by the founding fathers of the Consti- 
tution. 


6. According to the scheme of the 
new Act, ownership rights in the land 
„are to be given to the tillers who hold 
land in personal cultivation. All rights, 
titles, and interest in the land of any 
person including intermediary who was 
not cultivating the land personally in 
Kharif 1971; shall be deemed to have 
been extinguished and vested in thea 
State with effect from lst of May, 1975, 
Section 32 of the Act was considered 
to provide a key to the interpretation 
of Section 25 and Section 19 (3) of the 
Act. This section has overriding effect 
on all other Acts and Rules including 
customs, contracts, and instruments 
executed between the parties. The Act 
creates new rights, destroys some sub- 
sisting rights and imposes new obliga- 
tions. It also provides a new procedure 
to be followed by the officers or the 


authorities appointed under the Act, and, 


. they have been given power to adjudi- 
cate upon the disputes between the 
parties, The decision of the authority 
or the officer appointed will be deemed 
to be final subject to the 
appeal. While implementing the scheme 
of the Act, the officer or the authority 
appointed has to ignore all other laws 
in force, all contracts, between the par- 
ties, and all usages and all the~ orders 
of the civil and revenue courts. This 
rule has been engrafted for the pur- 
pose of enabling the officers or the au- 
thorities appointed -under the Act ta 
. implement the’ legislative policy of the 
State in more effective way and_ alsa 
to make the Act workable. Section 25 
of the Act of 1976, lays down that no 
civil court shall have jurisdiction to 
settle, decide, or deal with any question 
or to determine any matter arising 
under this Act or the rules made there- 
under. Section 19 (3) of the Act of 
1976, has gone a step further and has 


ousted the jurisdiction of the Civil and: 


Revenue Courts in the following mat- 
ters: 

(a} proceedings under Section 56 of 
the Jammu and Kashmir Tenancy Act, 
Samvat 1980. 

(b) proceedings under sub-section (2) 
of Section 68-A of the Jammu and 
Kashmir Tenancy Act, Samvat 1980. 
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decision in ` 


A.T. R. 
(c) proceedings under Section.24 of 
the Jammu and Kashmir Big Landed 
Estates Abolition Act, Samvat 2007. 
. (d) applications by an owner òr an 
intermediary that the person who 
claims to be cultivating the land as a 
tenant is not a tenant but a trespasser. 
(e) All other cases of dispute includ- 
ing those where the party in possession 
pleads adverse possession . against the 
recorded owner/intermediary. 


On a. review of the foregoing provisions 
in particular sub-clause (e) of S. 19 (3) 
the view has been expressed that 
whereas Section 25 leaves no room for 
doubt that the civil court shall have 
no jurisdiction to settle, decide, or deal 
with any question or determine any 
matter arising under the Act or the 
rules made thereunder, Section 19 (3) 
(e) has gone a step further by ousting 
the jurisdiction of the civil and revenue 
courts in matters specified in S. 19 (3). 
(a) to (d) and (e). That section makes 
it obligatory on all civil and revenue 
courts to transfer all applications, suits, 
or proceedings of the kind specified 
therein to the Collector having juris- 
diction in the matter. This section takes 


away jurisdiction from the civil and 
revenue courts and confers it on the 


revenue officers or. authorities appoint~ 
ed under Section 19 of the Act of 1976. 
On the question as to what is the pre- 
cise meaning of the words “All other 
cases of dispute” occurring in S. 19 (3) 
(e) it has been: observed that these ~ 
words are of wide amplitude and cover 
all cases in which right to possess the 
land is either claimed or disputed. 
These words have to receive the ordi- 
nary meaning as having reference ta 
all other disputes of possession relating 
to land. The expression can have © no 
application to disputes of mere title 
and succession. The cases mentioned in 
sub-clauses (a) to (d) of Section 19 (3) 
of the Act also refer to disputes of pos- 
session of land under different Acts 
and which were heretofore cognizable 
by the revenue courts, The Act of 1976 
has taken awey the jurisdiction from 
the revenue courts and has conferred 
the same on the new forum. Therefore, 
where in a suit or proceedings right to 
possession is claimed or disputed, it is 
referable to the officer or the authority 
appointed under the Act and the civil 
court is debarred from settling or de- 
ciding such dispute under S. 19 (3) (e) 


\ 


— 





‘the collector, or the . forum 
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of the Act of 1976. According to the 
scheme of the Act no suit for possession 
of land could be conceived where the 
dispute is not either principally, col- 
laterally; or incidentally referable to 
the Act of 1976 as the final adjudication 
of possession has to be made by the 
authority or officer consistent with the 
Act and the rules made theretnder. 
There is no scope for holding the view 
that the word ‘dispute’ occurring in 
sub-clause (e) is one which arises under 
the Act. | 


7. An attempt has been made in the 
Full Bench judgment by giving instan- 
ces to show as to which of the cases 
are cognizable and referable to the 
Collector and which of the cases can 
be retained by the civil courts, It has 
further been held that sub-claus: (e) 
will not apply to suits, or proceedings 
which merely involve the determiration 
of question of title or right on the basis 
of succession and inheritance or parti- 
tion without claiming possession. Sec- 
tion 25 and S. 19 (3) (e) are to be read 
Conjointly with S. 41 which saves the 
operation of personal or | statutory law 
of succession in respect Of - ownershi 


rantees the ownership rights of the 
parties based on the personal or siatu- 
tory law, In that view of the matter, 
there is nothing in the Act which tan 
prevent the civil court from deciding 
these questions. In the same way, suit, 
for mere declaration, suits for canzella 
tion of instruments or decrees on what- 
ever ground are triable by the civil 
courts. The question whether a suit 
could be entertained by the civil zourt 
if it was competent to decide ancillary 
relief. but--not the main relief was also 
considered. -The view has been ex- 
pressed that where the. main relief 
falls within the cognizance of a revenue 
Officer, the civil court will not have 
jurisdiction in the matter notwiths-and- 
ing that it has power to decide the 
ancillary matters, ` 


. 8. Again, if a part of the .sutject- 
matter of the suit is cognizable’ by a 
civil court and the remaining part by 
created 
under the Act, the suit can be biftrcat- 
ed and the civil court will retain on 
its file that part of the suit which is 


not barred from its cognizance. It can, 
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a Farzi v, Mst. 
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however; transfer. the remaining part 
to the authority or the Collec-or hav- 
ing jurisdiction in the matter. 


9. Having given the summary of the 
judgment, answers to the  uestions 
have, therefore, been given in detail as 
indicated above, The cases wll now 
go to the respective bench or benches 
for proceeding in the matter ir accord- 
ance with the observations made in 
the judgment, p 

10. It is, however, to be sbserved 
that: the Collector to whom the cases 
are transferred will have to see if pos- 
session of the land can be given to the 
successful party whose right Fas been 
established in the civil court as the 
question. of grant of relief of posses- 
sion is to be- determined consist2nt with 
the provisions of the Act cf 1976. 
Therefore, notwithstanding the act that 
the rights of the plaintiffs in cases 
Nos. 1 and 2, viz, Habib Lone anc another 
v. Mohan Lal and another, Civi Second 
Appeal No. 9 of 1970, and Lesso and 
others v, Mst, Majra and othezs, Civil 
Second Appeal No, 10 of 1975, may have 
been established in the civil ccurt, the 


` rights available to a person. S. 41 Ena- Collector to whom these cases will be 


transferred will nevertheless see whe- 
ther the plaintiffs are entitled to pos- 
session in spite of the right of pre- 
emption established as the same is to 
be determined in the light of the pro- 


visions of the Act of 1976, or the Rules 
made thereunder, 


11. The same is true in the case of 
Khunimi, Civil 
econd Appeal No. 61 of 1975, -wherein 
e plaintiffs have claimed the property 
O the ground of succession end also 
JOnt possession, The Colledor to 
Winm the case will be transferr2d will, 
no loubt, bear in mind the right of 
the \laintiffs, if established, in the civil 
court but in so far as the del-very of 
Possetion is concerned, he shal have 
to mae an order in this behalf on the - 
touchsyne of the Act of 1976 and the 
rulesmde thereunder, Should tke plain- 
tiffs in\that case be not granted de 
facto posession because of the limita- 
tion impsed by the Act of 1976, the 
Collector ‘vill nevertheless awari com- 


pensation: ? the plaintiffs in respect of 
r 3 





the propert, if she is divested there- 
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from and if otherwise her right 
been established in the civil court. 
DR, A, S. ANAND, J.:— I agree. 
G. M. MIR, J.:— I agree. 
Order accordingly. 


Union of India 


has 
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MIAN JALAL-UD-DIN C., J. 


Union of India, Appellant v. M/s. 
Haikim Chand & Co., Respondent. 


Civil First Misc. Appeal No. 35 of 1976, 
D/- 3-5-1979. 


(A) Arbitration Act (1940), S. 34 — 
Stay of proceedings — Conditions for 
applicability — Vires of contracts with 
Government called in question by plain- 
tiff — Court will refuse to grant stay 
of suit. 


In order to attract the provisions of 
S. 34, and claim the stay of the proceed- 
ings before the civil court, a party seek- 
ing arbitration must satisfy the court 
that he was at the time when the pro- 
ceedings were coémmenced, and still re- 
mains, ready and willing to do all things 
necessary to the proper conduct of the 
arbitration. The legal proceeding which 
is sought to be stayed must be “in_respect 
of a matter or a dispute which the’ par- 
ties had agreed to be referred to the 
- arbitrator. The applicant must not have 
taken ‘any steps towards further pro- 
ceedings in the suit. And lastly, the 
court must also be satisfied that .there 
are no sufficient reasons which would 
justify the court to stay the proceedings. 

(Para 3) 


v. Haikim Chand & Co, 


-tases Referred: 


A. E.R. 
and willing to do his part of the agree- 
ment) unless it is shown that the finding 


is arbitrary or perverse : AIR 1975 SC 
469 Foll. (Para 4) 


Again, 5. 34 confers discretion on the 
court to order or not to order stay of the 
legal proceedings, but this discretion is to 
be exercised judicially according to judi- 
cial principles. Once the discretion is ex- 
ercised properly, the High Court will be 
loath to interfere with that discretion, 
unless it is shown that the exercise of 
the discretion has resulted in grave in- 
justice. (Para 4) 


In the instant case, the plaintiff prima- 
rily sought declaration to the effect that 
the contracts were invalid, that they 
suffered from the doctrine of frus- 
tration, that they were unenforceable at 
law, and that S. 70 of the Contract Act 
was applicable: 


Held that important and complicated 
questions of law could not ordinarily be 
tried by the arbitrator. It was the judi- 
cial court alone that could effectively 
examine and determine legal controver- 
sies between the parties. 
declining to grant stay was_perfectly-ac= 
cording to law ‘ould not be inter- 
fered wi appeal. (Para 4) 


Chronological Paras 
AIR 1975 SC 469:1975 UJ (SC) 137 4 

V. S. Malhotra, for Appellant; L, K, 
Sherma, for Respondent. 

JUDGMENT: — This is the defendant's 
civil first appeal against an order dated 
9-3-1976 of the Sub-Judge (CIM) Jammu, 
dismissing the application under S. 34 


Further, if the very vires of the con- of the Arbitration Act and refusing to 
tract is called in question by the plain- | Stay the proceedings. 


tiff in his suit, then it is the civil court/ 


alone that is competent to adjudicate 
upon: this matter. The arbitration claus 
inserted in the contract is enforceable 
only when the contract is found vajd: 
The authority of the arbitrator to abi- 
trate in terms of the arbitration cluse 
is founded upon the validity of/the 
contracts, The arbitrator is the rea- 
ture of the agreement. Therefore,he is 
not competent to pronounce upd .the 
validity of the contract. (ara 4) 

(B) Arbitration Act (1940), Ss/24, 39 
(1) (v) — Order refusing stay o/ suit in 
exercise of discretion — Findin; of fact 
— Interference in appeal. . ; 

The High Court is not justifie/ to inter- 
fere with a finding of fact (in fe instant 
ease, that the defendant wasnot ready 


GW/HW/D372/79/VBB : 
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2. A suit for declaration and injunc- 
tion brought by M/s. Hakim Chand and 
Co, against Union of India is_pending in 
the court of the Sub-Judge~ (CJM) 
Jammu. The reliefs claimed in the suit 
are shat the contracts between the par- 
ties are not valid and enforceable at law 
as these were executed not in accor- 
danc2 with law and Constitution. These 
contracts also suffer from the doctrine 
of frustration. As the contracts are not 
valid, therefore, all the supplies of milk 
made by the plaintiff could only be de- 
termined in terms of S. 70 of the Con- 
tract Act and are liable to be paid on 
reasonable and fair prices, The defen- 
dant appeared and submitted an applica- 
tion under S. 34 of the Arbitration Act. 
He contended that by virtue of Cl. 20 
of the agreement, the suit could not be 
tried by the civil court and the disputes 


Therefore, 
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were referable to the aforesaid clause 
and needed to be adjudicated upor. by 
the arbitrator designate in the said 
clause. The defendant prayed for the 
stay of the suit. By supplementary affi- 
davit the defendant affirmed that he 
was ready and willing to get the matter 
settled and decided by the arbitrator. 
The -application was resisted by the 
plaintiff on twofold grounds, namely, 
that the question relating to the consti- 
tutional invalidity of the contracts could 
not be gone intc by the arbitrator. This 
matter could only be heard and decided 
by the Civil Court.- Secondly that the 
defendant was earlier given the option to 


refer the dispute to the arbitrator. As 
he did not agree, there was, therfore, 
no indication of the fact that he (the 


defendant) was ready and willing ~o do 
all things necessary to the proper con- 
duct of the arbitration even before or at: 
the time when the proceedings com- 
menced. The trial Judge after hearing 
the counsel for the parties declined to 
accede to the request of the defendant 
to stay the proceedings in terms of 5. 34 
of the Arbitration Act. He observed that 
because of the alleged invalidity o: the 
contracts in” regard to which the defen- 
dant sought arbitfation the Court :ould 
not refer the matter to the arbitrator as 


the arbitrator could not pronounce upon_—conéstitutional 


this question. That by the conduct c the 
defendant it was manifest that he was 
not willing to do anything that would 
show his readiness and willingness to 
seek arbitration of the disputes between 
the parties. The third ground on which 
the order of rejection proceeded was that 
the suit involved difficult and compiicat- 
ed questions of law and in view of that 
the Court was not satisfied that such 
questions should be referred to the arbi- 
trator. Aggrieved by this order, the 
defendant has come up in appeal before 


\ 

3. In order to attract the provisions of 
S. 34 of the Arbitration Act, and clain 
the stay of the proceedings before thé 
Civil Court, a party seeking arbitration 
must satisfy the Court that he was a the, 
time when the proceedings were com-| 
menced, and still remains, 
willing to do all things necessary tc the 
proper conduct of the arbitration. The 
legal proceeding which is sought tə be 
stayed must be in respect of a matt2r or 
a dispute which the parties had agreed 
in the agreement to be referred to the 
arbitrator. The applicant must not have 
taken any steps towards further prozeed- 
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„laid down in 8S. 34 of the 


ready e 
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ings of the suit. And lastly, the Court 
must also be satisfied that there are no 
sufficient reasons which would justify 
the Court to stay the proceedings. 


4, In the instant case, it is noticed 
that over and above, the conditions as 
Arbitration 


Act, there is yet another important 
aspect which requires to be taken into 
consideration before the application 


under S. 34 can be disposed of. The said 
aspect relates to the allegation made in 
the plaint as regards the constitutional 
and legal validity of the contracts. Now 
if the very vires of the contracts is cal- 
led in question by the plaintiff in his 
suit, then it is the Civil Court alone that 
is competent to adjudicate upon this 
matter. The arbitration clause inserted 
in the contract is enforceable only when 
the contract is found valid. The autho- 
rity of the arbitrator to arbitrate in 
terms of the arbitration clause is found- 
ed upon the validity of the contracts. 
The arbitrator is the creature of the 
agreement, therefore, he is not com- 
petent to pronounce upon the validity of 
the contract. When this important aspect 
was brought to the notice of the learned 
counsel for the appellant, he conceded 
that the arbitrator could not decide the 
validity of the contracts 
but nevertheless submitted that in such 
circumstances, the Court may raise an 
issue with regard to ‘the validity of the 
contract, try and decide this issue, and if 
the contracts are found valid and en- 
forceable, then refer the case to the arbi- 
trator. In other words he claims partial 
stay. I should not have hesitated to 
accede to this argument but there are 
some practical difficulties, the conside- 
ration of which impels me to hold that 
such a course may not be conducive to 
justice. In the first place, if partial stay 
in terms of S. 34 is granted and it is held 
to be operative in law, it may not ulti- 
mately lead to the passing of an order of 
absolute stay of the legal proceedings 
when from the material on the record it 
is found that the defendant has not by 
his conduct shown that he was willing 
to perform his obligations under the 
arbitration agreement at the commence- 
ment of the proceedings. This factual 


| aspect was gone into by the trial Court. 
| The trial Court examined it and came to 


\the conclusion that the conduct of the 
\defendant was suggestive of negative 
response, This being a question of fact 
ind there being nothing to suggest that 
his finding stands vitiated on account of 


1 
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any other circumstance, is binding on the 
parties. As observed in AIR 1975 SC 469, 
the High Court is not justified to inter- 
fere with a finding of fact unless it is 
shown that the finding is: arbitrary or 
perverse. This was a case where a party 
to an arbitration agreement had applied 
for stay of legal proceedings under S. 34. 
The trial Court found that the appellant 
had chosen to maintain silence and had 
failed to act when he was called upon to 
do so. There was no positive gesture 
signifying willingness on the part of the 
applicant to seek arbitration at the com- 
mencement of the proceedings. The stay 
was consequently refused. The High 
Court of Madras on appeal granted stay 
after reversing the order of the trial 
Court. The Supreme Court held that the 
trial Court’s finding that the defendant 
was not ready and willing to go 
to arbitration at the time when 
the suit was instituted was a find- 
ing of fact and it was not perverse 
or arbitrary, the High Court was wrong 
in interfering with that finding of fact. 
Not only that the applicant must show 
that he was willing to do his part under 
the arbitration agreement at the com- 
mencement of proceedings, but it must 
also appear that he, in fact, was willing 
to seek arbitration of the dispute even 
before the commencement of the pro- 
ceedings. The learned trial Judge has re- 
lied upon an unreported decision of the 
Supreme Court, quoted by him as 1975 
Feb. Part, page 137: (1976 UJ (SC) 137). 
The relevant portion of the judgment as 
quoted in the judgment of the trial 
Court is reproduced hereunder : 


“Readiness and willingness must also 
be before the suit is filed. Where the 
defendant remained silent in spite of 
many telegrams and the plaintiff had to 
file suit, it was held that readiness and 
willingness after filing the suit, . would 
not entitle the defendant to claim stay 
of the legal proceedings.” 


‘Again, S. 34 of the Arbitration Act con- 
fers discretion on the Court to order or 
not to order stay of the legal proceedings 
but this discretion is to be exercised 
judicially according to judicial principles. 
Once the discretion is exercised properly, 
the High Court will be loath to interfere 
with that discretion, unless it is shown 
that the exercise of the-discretion has, 
resulted in grave injustice. In the instant 
ease, the Court below has taken into! 
consideration the nature and character, 
of the suit and the allegations made 
therein, The plaintiff primarily ee 
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Mugh v, Khaliq Dar 
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declaration to the effect that the con- 
tracts are invalid, that they suffer from 
the doctrine of frustration, that. they are 
unenforceable at law that S. 70 of the 
Contract Act is applicable. Now these 
important and complicated questions of 
law cannot ordinarily be tried by the 
arbitrator. They require judicial mind. to 
be brought to bear upon them. It is the 
Judicial Court alone that can effectively 
examine and determine these legal con- 
troversies between the parties. There- 
fore, it can be said that there is suffi- 
cient reason under S. 34 not to stay the 
proceedings. All these matters have. been 
taken into consideration by the trial 
‘Court and it has come to the conclusion 
that it is satisfied that there is no suffi- 
cient reason to refer the matter to arbi- 
tration, in accordance with arbitration 
agreement, For these reasons, I am of the 
view that the order of the trial Court 
rejecting the application under S. 34 of 
the Arbitration Act and declining to 
grant stay is perfectly according to law 
and cannot be interfered with in this 
appeal. 


5. The result is that the appeal fails 


and is hereby dismissed leaving the-par=—~— 


ties to bear their_own—costs. - 
be Appeal dismissed, - 


—_—— 
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G. M. MIR, J. 
M:t. Mugli, Applicant v.-Khaliq Dar, 
Oppesite Party. 
Civil Revn. No. 60 of 1977, DJ- 25-4- 
1979. poa 


(A) Civil P. C. (1908), Ss. 10 and 151 —- 


Sut by A against B for permanent in- 
jurction restraining B from interfering 
with construction of house by him on 
given land — Subsequent suit by B for 
permanent injunction restraining -A from 
constructing house on that land — Since 
sibject-matter, parties and relief sought 
vere same in both suits S. 10 applies — 
Second suit should be stayed — Since 


5. 10 applies it is wrong to invoke S. 151. 


for consolidating the suits. (Para 3) 


= (B) Civil P. C. (1908), Ss. 115, 10 and 
151 — Two cross suits — Subject-matter, 


!parties and relief sought in both same — 
‘Instead of applying S. 10 and. staying 
; second suit trial Court invoking S. 151 
for consolidating the suits — Trial Court, 


exercises jurisdiction not vested in it by 
law — Order consolidating suits is : be- 
yond jurisdiction — It can be interfered 


GW/HW/D551/79/GNB 


/ 
/ 


1979 Mugli > v. Khaliq Dar | (Mir. J. 
with in revision under S. 115. AIR 1955 
SC 553, Rel. on. (Para 4) 


(C) Civil P. C. (1908), Ss. 115 and 10 — 
Two cross suits — Order. staying or 
declining to stay trial of later swit 
under S.: 10 is revisable under S. 115. 

(Para 5) 
Cases Referred: Paras 
AIR 1965 SC 553 4, 5 


J. L. Choudhry, for Applicant; Je N. 
Bhan, for Opposite Party. 


ORDER: — This is a Civil Revisim 
directed against an order passed by 
learned Sub-Judge, Baramulla on 12-5- 
1977 ordering the consolidation of two 
Civil Suits pending between the sare 
parties in his Court. 


2. Mst. Mugli, on 22-10-1974, filed a 
suit for permanent injunction agairst 
one Khaliq Dar praying that Khaliq Dar. 
be permanently restrained from inter- 
fering with the construction of a house 
by her in a given piece of land, On tne 
following day Khaliq Dar also brought a 
suit for permanent injunction agairst 
Mst. Mugli praying that she be per- 
-manently injuncted from constructing 
the house- on “that: piece of land. In bath 
the suits written statements. were filed 


Chronological 


by respective defendants and _ issuas 
framed. Besides other issues, an issie“ 


was framed to the effect as to whetk2r . 


the suit filed later was to be consolidated 
with the one brought earlier or be stay- 
ed under S. 10 of the C. P. C. This issue 
was taken up first for consideration 3y 
the learned Sub-Judge and vide the im- 
pugned order directed that both the suits 
be consolidated. - This revision has been 
filed against this order of consolidation 
of the suits. i 


3. After having quoted S. 10 of the’ 
C. P. C. in his judgment, the learned\ 
Sub-Judge has admitted that the provi- | 
--sions were mandatcry and expressly tar 
a Civil Court to proceed with the subse- 
quently instituted suit in which the 
matter in controversy was substantially 
the same between the same parties. It 
has been further observed in the jucg- 
ment under revision that the provisicas 
of S. 10 of the Civil P. C, were apri- 
cable in the matter as the issues as made 
out in both the suits were identical and 
the decision on the main issue in one of 
the suits would decide the matter in the 
other as well. After admitting all this, 
the learned Sub-Judge has, however, 
directed both suits to be consolidated. to 
avoid, as he has put it, the multiplicty 
of litigation between the parties, the 
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“learned trial Court has admitted that 
there was no provision of law under 
which two-such suits could be ordered to 
be consolidated but in his view the facts 
.of both the cases were such that the 
Court was within its jurisdiction to in- 
voke its inherent . powers under S, 151, 
C. P. C. and direct the consolidation of 
the suits, In my view, however, the 
learned trial Court in invoking the inhe- 
rent powers in this case has committed 
an error in law. It was a settled princi- 
ple of law thst inherent powers may be 
exercised by a Civil Court subject to 
the condition that there was no specific 
provision of law which would have a 
bearing and which would cover the con- 
troversy that might have arisen. If there 
was available a specific provision in the 
Code that would fulfil the requirements 
of the case, such a provision ought to be 
followed and the inherent powers need 
not be invoked. In presence of S. 10 in 
the C. P. C. which was clearly appli- 
cable to the matter at hand, the trial 
Court ought not to have ignored the 
provisions and instead invoked its inhe- 
rent powers under S., 151, C. P. C, for 
ordering the consolidation of the suits. 
Admittedly subject-matter of both the 
suits was the same, the parties were the 
same and „the relief sought in both the 
cases-Was the same. I fail to understand 
if recourse to S. 10, C. P. C. could not 
be taken under these circumstances then 
under what other circumstances its pro- 
visions could be profitably invoked, This 
was a fit case in which the trial Court 
should have refrained from invoking its 
inherent powers and instead followed 
the specific provisions in S. 10 of the 
C. P. C. The object to restrict the 
multiplicity of litigation between the 
parties could not be achieved by the 
method employed by the trial. Court, 
Even during the consolidation, the par- 


\ ties had to produce evidence in support 


= their respective claims in both suits 
| and both the suits would remain pending 
in the trial Court as separate suits and 
both will have to be attended to sepa- 
rately though, of course, on one and the 
same date. This hardly would lead to the 
restriction of the litigation between the 
parties. If the provisions of S. 10, C. P.C, 
would be followed, the evidence that 
vould be led by the respective parties 
would be with regard to the main issue 
in the firstly instituted suit alone and 
on the conclusion of the proceedings in 
the firstly instituted suit, the judgment 
may be equally applicable to the next 
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instituted suit under S. 11 of the C.-P..:C. 
In fact the intention and: the aim and 
the object of S. 10, C. P. C.:was to avoid 
the multiplicity of suits: between the par- 
ties. By following ‘specifically - the provi- 


sions of S. 10, C. P. C. the: ‘trials Court . 


would have helped: the parties- in limit- 
ing their dispute to the real: controversy 
between them and obtain an adjudication 
which could have ‘been made applicable 
in accordance with law tothe suit that 
was stayed, In my view, therefore, the 
trial Court having failed to-give effect-to 
S. 10, C., P. C. which was clearly appli- 
cable to the suits at hand, :-has wrongly 
resorted to invoke its inherent powers 
under S5. 151, C. P. C. The .finding-. of 
the learned trial Court on this issue fs, 
therefore, set aside, and it is directed .to 
proceed with : the ‘suit which was insti- 
tuted first and stay- the proceedings in 
the suit filed later. cs g 

4. A preliminary objection was raised 
by Mr. Bhan appearing. for. the respon- 
dents -to the effect that the revision .was 
not maintainable inasmuch as no ques- 
tion of jurisdiction was involved in the 


A.L R. 


fere in the order of the Subordinate 
Ccurt. under S. 115, C. P. C” ' 


3 Mr. -Choudhry appearing for the 
otner side has submitted that there 
could be no dispute with this principle. of 
law and that he also-relied oh the prin- 
ciple :laid down in this judgment. On the 
fasts of the:case at hand, as I have 
stated above, however, it was obvious 
that the trial Court of Sub-J udge’ has 
assumed jurisdiction which did not vest 
in it by ordering the consolidation of the 
two suits. Naturally, therefore, even on 
the principle laid down in AIR 1965 SC 
053, the revision was maintainable A 
revision under Sec. 115, C. P. C. was 
maintainable when the conditions laid’ 
dcwn in that section including the condi- 
tion of wrong assumption of or failure to 
exercise, jurisdiction by the Subordinate. 
Court would seem to have been estab- 
lished. It has not been disputed before me 
that the order under revision was a case 
decided within the meaning of S. 115, 
C. P. C. and that no appeal, therefore, 
lies from the impugned order, ` 


‘§ In my view an order under 8S. 10 of 


matter nor the trial Court could be said 
to have exercised. its. jurisdiction ille- 
gally or with material irregularity. ..He 
argued that .the trial Court had the juris- 
diction to pass the-impugned. order and— 


the C. P.C. staying or declining to-stay|< 
the trial of a suit- is open- tō revision| a 
ee a eo 
7. Mr. Bhan next contended that the 
issues -in both suits as framed in the 


even if the order was-not wholly in ac- 
‘cordance with law it could not be subject- 
ed to in a revision in this Court. As I 
have said above, in presence of S. 10, 
C. P. C. which was..a specific. provision, 
the trial Court should not. have invoked 
its inherent powers under S. 151, C.P. C.; 
it was obvious that the trial Court has 
exercised jurisdiction which did not vest 
in it in Jaw the order. :passed was. ob- 
viously beyond -its jurisdiction and as 
such could. be -interfered with in a revi- 
sion under 8, 115, C. P. C.. In this con- 
text Mr. Bhan referred me to AIR 1965 
SC 553. In this judgment. their Lord- 
ships. of the Supreme. Court «have. laid 
down: that ==- -6 see, 


"the High Court .can interfere with añ 


order of a Subordinate. Court only if 


there was an error. pertaining to juris- 
diction in that order.” , GE "E 
It was further laid down. that:—~ — 
* “Merely on the ground: that the order 
of Subordinate Court: was vitiated by a 
error of law or upon the ground. thit 
the question of fact, however vital it 
may be, was erroneously decided by the 
Subordinate Court, would not givé. the 
jurisdiction to the High Court to inter- 


+ 
t 


trial Court were not identical. If this 
be so, then also the suits could not in 
law have been ordered to be consolidated 
because in. that event even if the parties 
were. the same yet the issues that - had 
arsen were not identical, the order for 
consolidation could not be: passed nor in 
that case even provisions of S. 10, C.P.C. 
could be invoked. The fact, however, re- 
mains that the main dispute and the real 
controversy between the parties is with 
rezard to the factum of possession of the 
subject-matter of the dispute. According 
to one party, the piece of land in ques- - 


. ticn was in his possession while accord- 


ing to the other it was in her possession. 
The other matters raised in the written 
Statement or elsewhere were merely 
illustrative. Whether a party “was a 
licencee or it was in adversé possession 
ars questions which may not legally fall 
foz determination in a suit for mere in- 
junction. The suits, as framed, are nof 
title suits that questions of ownership, 
licence or adverse possession could bé 
fruitfully. gone into. The main contro- 
versy, as I have said, was about the fact 
as to who was in possession of the pro~ 
perty. ‘The other matters in: my view 
could not be even gone into directly ag 


- 
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the relief claimed wae only for an in- 


Function, 

8. Under the circwnstances, I find no 
force in the sot alee „objection ` whrh 
is overruled. 


9. The order. dated 12-5-77 of the’ 


Tearned Sub-Judge, Baramulla is heresy 
quashed and the trial Court is “directed to 
proceed with the earlier instituted suit 
and the later instituted suit is’ stayed. 
To avoid further delay, the parties ere 
directed to appear in the trial Court n 
0-5-1979, ` ; 

Order according’y, 
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I, K. KOTWAL, J. 
‘Amarnath, Petitioner v. Union of 


India and another, Respondents. 
Arbitration Petn. Noa. 131 of ae 
D/- 15-3-1979. 
. (A) Arbitration Act (1940), S . 20 1) 


— Civil P. ÇC. (1908),. O. 7, R. 11 — 
Application to High Court under Sec- 
tion 20 (1) — Jurisdiction of Hizh 


ne Court ‘depending on’ extent of amornt 


‘due to applicant from- “respondent — 
Amount not mentioned — Application 
cannot be rejected under Order 7, 
Rule 11 without giving opportunity to 
applicant ‘to amend application. 

(Para 2) 


` (B) Arbitration Act (1940), Ss. 20 and 
44 — Rules under S. “44 made by 
J. & K. High Court Rules, R. 2—Weid 
“file” in S. 20 is used in sense of a:t- 
ing upon agreement and not merely 
producing it physically in Court — 
Even lost agreement contents whereof 
have been proved by secondary evi~ 
dence can be ordered to be filed in 
‘Court 
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V. S. Malhotra, for Petitioner; V. K, 
‘Gupta, for Respondents, 


ORDER:— Two issues. ‘which pre- 
sently await the verdict of the court 
are: 

(i) Has this spurt jurisdiction to {ry 
this application? - O.P.D. 


(ii) In case issue No, 1 is proved, is 
the application liable to be dismissed 
because it is not accompanied by the 
ee agreement or a copy there- 
of? ` O. 


2. The contention: of the respondent 
is that according.to the petitioner’s 
own showing a sum of Rs; 2,380/- orly 
is due to him. from the respondent. 
This application as such did not lie to 
the High Court. I find nothing in the 
application . from - which such an infer- 
ence may be drawn. Paragraph 5 of 
the application which. pertains to: the 
jurisdiction of the court reads thus: 


“5. The value of the work was Ru- 
pees 26997/~ and this Hon’ble Court 
has the jurisdiction to try this case.” ` 
This para is couched in a language 
which does _not lead the court any- 
where. It is not revealed from its 
reading as to what amount is. actually 
due-to the petitioner from the respon- 
dent- dn which alone would depend 
jurisdiction of the court to try the 
application. The. application as such 
cannot .be rejected. under the provisions 
of Order 7, Rule 11, Civil P..C. with- 
out giving an opportunity to the peti- 
“tioner to amend the. same by stating 
therein the amount. which according-to 
him is due to him from the respon- 
dent, Issue No. 1 is decided accord- 
ingly. 


3. While arguing Issue No, 2, Mr, 


within S. 20 — R. 12 merely. Gupta invited my attention to Rule 12 


speaks. of physical production in Court: of the Rules made by the High Court 


T Rule 12 is not ultra vires, 


| in exercise of the powers vested in 
(Para 3)| under Section 44 of the 


it 
Arbitration 


(C) Arbitration Act (1940), S. 20 and \ Act (hereinafter as the Act), The Rule 


S. 44 — Rules under S. 44 made by 
J. & K. High Court, R. 12 — Rule 12 
is only directory and not mandatory — 
Application under Sec. 20 — Original 
agreement or its copy not filed wth 
application as required by Rule 12 — 
Rejection of application without giving 
opportunity to applicant to comply 
with Rule 12 would not be proper. 


(Para 4) 
Cases Referred: Chronological Paras 
ATR 1945 Lah 264 _3 
DW/GW/C21/79/GNB 


` reads as under: 


“Application under Section 20 (1) of 
ithe Act, -— Every application under 
Ùs. 20 (1) of the Act shall be accompani- 
ed by the original agreement and if tne 
same be not in the possession or con- 
trol of the applicant, then a copy. 
thereof attested by a Magistrate First 
Class dr any Gazetted Officer,” 


On its plain language this rule en- 
joins upon: the petitioner to file the 
original agreement along with the peii- 
tion and in case he is not in poss€s< 
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sion of the original, then a certified 
_ copy thereof. . In’ reply’ Mr. Malhotra 
raised an argument that this rule is 
‘ultra vires of the powers of- the High 
Court inasmuch as the original agree- 
ment cannot be filed unless the court 
after hearing both- the sides . comes to 
a conclusion. that the’ same has tg be 
filed and makes an order “accordingly, 
This argument, even though ingenious 
is yet untenable. The .word “file” oc- 


. leurring in Section 20. of ‘the Act- has 


Ja different connotation ` from” the one, 
which is conveyed by Rule 12.. In 


+ {this section it has been’ used to convey 
‘ithe sense of acting 


ment and .not merely ~ producing it 
physically.in the court. Even an agree- 


` iment which has ‘been lost and the con- 


tents whereof .have been proved by 
secondary evidence can also be order- 
ed to be filed in, the. court within the 
[meaning of Section 20. Rule 12 merely 

speaks of its physical: production in 
the court. I am supported in taking 
this view bya Bench. decision of the 
Lahore High Court in Duni Chand Ram 
Parkash Firm v. Firm Prem Chand 
Maya: Dass, AIR 1945. Lah 264. 


4. Even so, the question still re- 


mains as. to what is the effect of non- __ 


compliance with Rule 12. To me it 
appears that the Rule is not mandatory 
in character but is merely directory. 
No penalty for non-compliance with 
this rule has been provided in the 
Rules or even elsewhere in the Act. 
These Rules as a whole appear to be 
directory in nature. Even Rule 17 


which appears to be more emphatic 1 in 


“Amarnath v. Union of India (Kotwal J. jo 


upon- the agree- . 


‘ject the 


t 
a 
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terms contains an alternative of men- 
tioning the date of the appointment of 
the Arbitrator or, umpire, ` The object 
sought to be achieved’ by Rule 12 ap- 
pears to be to make out a prima facie 


` case for the satisfaction gf the court to 


enable it to issue process to the op- 


posite party, and not to provide a lever 


to the opposite party to seek dismissal] 
of the petition without trial. Had the 
legislature intended that accompanying 
of the original agreement or a copy 
thereof would be sine qua non for the 
valid presentation of an application 


“under Section 20, it would have made 


such a provision in the section itself. 
It would be always open tg the ~ court 
to insist upon the production of the 
original agreement or its copy in the 


court by the petitioner and on his re- 


fusal to comply with its orders to re- 
application. But, the court 
would not be justified in rejecting an 


-application .without first giving an op- 


portunity to the petitioner to comply 
with the provisions of Rule 12, Issue 
No. 2 is decided accordingly. 


5. I would, therefore, direct the 
petitioner to amend his application by: 
stating as to what according to him, is 
dtie to him from the respondent and 
would further direct him to produce 
the original agreement or its copy in 
the court in terms of Rule 12 within 
two weeks from today. The case. shall 
come up for further proceedings on 
12-4-1979, a 

Order accordingly. 





END 


